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IN  THE  HOUSE  OF  LORDS. 

FOX  V.  The  Bbhop  of  CHESTER.    June  8. 

(In  Error.) 

Ihe  nle  of  a  cert  presentation,  the  incumbent  being;  m  extremtB,  within  the  knowledge  of 
both  contracting  parties,  but  without  the  privity  or  with  a  view  to  the  nomination  of  the  par- 
ticular clerk,  is  not  Toid  on  the  ground  of  simony. 

This  was  a  writ  of  error,  brought  by  the  plaintiff  below,  from  a  judgment 
of  the  Court  of  King's  Bench  at  Westminster,  affirming  a  judgment  of  the 
oourt  of  great  sessions  at  Chester,  on  a  special  yerdict  in  a  quare  impedU  com- 
menced in  the  latter  court. 
^1       *The  first  count  of  the  declaration  stated  that  the  advowson  of  the  rec- 

^  tOTj  of  the  church  of  Wilmslow  was  appurtenant  to  the  manor  of  Bollyn; 
and  set  out  the  title  of  Thomas  J.  Trafford  for  life  thereto:  That  T.  J.  Trafford, 
by  indenture,  dated  12th  November,  1819,  granted  unto  the  plaintiff,  his  execu« 
tors,  &c.,  the  advowson  of  the  rectory  and  parish  church  of  Wilmslow,  for  ninety- 
nine  years,  if  the  grantor  should  so  long  live.  Averment,  that  srantor  was  still 
living,  and  that  the  church  became  vacant  by  the  death  of  the  last  incumbent, 
whereby  it  belonged  to  the  plaintiff  to  present,  but  the  defendant  hindered  him 
from  so  doing. 

There  was  a  second  count,  setting  out  a  title  to  the  advowson  in  ^oss,  and 
omitting  all  mention  of  the  manor;  in  all  other  respects  it  was  similar  to  the 
first 

The  defendant  craved  oyer  of  the  ^** '       ^  made  between  the  plaintiff  and 


12  Fox  V.  Bishop  of  Chesteu...T.  T.  1829.  [2 

Trafford,  whereby  it  was  witnessed,  that  in  con^efaiion  of  6000/.  paid  to  Traf- 
ford  by  the  plaiatiff,  the  former  had  granted,.  })argainedy  sold,  and  demised,  and 
by  the  said  indenture  did  grant,  &c.,  all  tba€»^£lie  advowson,  donation,  right  of 
patronage,  presentation,  and  free  di8po8itioir*9f,  in,  and  to,  the  rectory  and  par* 
ish  church  of  Wilmslow,  with  the  rights^;ciiember6,  and  appurtenances  thereun- 
to belonging;  habendum^  for  ninetyfiliiie  years,  if  Traffonl  should  so  long  live. 
With  a  proviso  that  when  and  so  ~s$)eB>  as  he  the  said  Edward  Vigor  Fox,  his 
executors,  &c.,  should  have  preiiented'to  tbe  said  rectory  or  church  of  Wilmslow, 
by  reason  of  the  same  having  becjnne  vacant  or  void  by  the  death,  resignation, 
deprivation,  eviction,  promotion,  or  cession  of  J.  Bradshaw  the  incumbent,  or 
otherwise,  or  through  t\^  wUful  neglect  or  default  of  him  the  said  Edward 
Vigor  Fox,  his  executaH^/Ao.,  the  said  rectory  or  church  should  have  been  suf- 
fered, as  to  the  presentation  or  right  of  presentation  thereto  to  lapse,  he  the  said 
Edward  Vigor  £ox,*hiiS  executors,  &c.,  should  and  ^would  at  any  time  or  ^n 
times  thereafter,  a^ihe  request  and  proper  costs  and  charges  of  the  said  ^ 
Thomas  Joseph -^x&ffbrd,  or  such  person  as  he  should  appoint,  re-assign  the  said 
advowson  Vo  tiim  the  said  Thomas  Joseph  Trafford,  or  such  person  as  aforesaid, 
for  all  the  residue  which  should  be  then  unexpired  of  the  said  term  of  ninety- 
nine  years,  free  from  all  incumbrances  by  the  said  Edward  Vigor  Fox,  his  exe- 
cutors, &c.  He  then  craved  oyer  of  the  indenture  in  the  second  count  mention- 
ed, which  was  declared  to  be  in  the  same  words  as  the  indenture  in  the  first 
count,  and  therefore  not  set  out  on  the  record. 

He  then  pleaded  fifteen  pleas,  among  which  the  fourth,  the  plea  chiefly  relied 
on,  averred  that  the  said  church  of  Wilmslow  is  within  the  diocese  of  Chester, 
and  a  benefice  with  cure  of  souls,  and  that  whilst  the  said  Thomas  Joseph  Traf- 
ford was  so  seised  of  the  said  manor  and  of  the  said  advowson  and  before  the 
making  of  the  corrupt  simoniacal  and  unlawful  agreement  in  this  plea  after- 
mentioned,  to  wit,  on  the  11th  day  of  November,  in  the  year  of  our  Lord  1819, 
the  said  J.  Bradshaw  then  being  the  incumbent  of  and  filling  the  said  church, 
was  afflicted  with  a  mortaKdisease,  so  that  he  was  thep  m  extreme  danger  of  his 
life,  and  his  life  was  thereby  then  dispaired  of,  whereof,  as  well  the  said  Edward 
Vigor  Fox  and  Thomas  Joseph  Trafford  as  one  George  Uppleby,  clerk,  in  that 
plea  aftermentioned,  to  wit;  on,  &c.,  and  also  at  the  time  of  making  the  corrupt, 
simoniacal,  and  unlawful  agreement  in  that  plea  aftermentioned,  there  had 
notice ;  that  whilst  the  said  Thomas  Joseph  Trafford  was  so  seised  of  the  said 
manor  to  which,  &c.,  with  the  appurtenances,  Ac.,  and  of  the  said  advowson  as 
aforesaid,  and  whilst  the  said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling 
the  said  church  as  aforesaid,  was  so  afflicted,  and  in  such  danger,  state,  and  con- 
dition as  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  they  *the  said  T.  J.  Trafford,  ^4 
Edward  Vigor  Fox,  and  George  Uppleby,  and  each  of  them  then  and  there,  *- 
well  knowing  the  premises,  and  belie\ing  and  expecting  that  the  death  of  the 
said  J.  Bradshaw  of  the  mortal  disease  aforesaid,  was  then  and  there  fast  approach- 
ing, and  that,  by  means  of  the  death  of  the  said  J.  Bradshaw,  the  said  chur(5h 
would  forthwith  become  vacant,  it  was  in  such  belief  and  expectation  corruptly, 
simoniacally,  and  unlawfully,  and  against  the  form  of  the  statute  in  such  case 
made  and  provided,  agreed  by  and  between  the  said  Thomas  Joseph  Trafford 
and  the  said  Edward  Vigor  Fox,  with  the  knowledge  of  the  said  George  Upple- 
by, that  the  said  Edward  Vigor  Fox  should  pay  to  the  said  Thomas  Joseph 
Trafford  a  sum  of  money,  to  wit,  the  sum  of  6000/.,  and  that  the  said  Thomas 
Joseph  Trafford,  in  consideration  thereof,  should  grant,  bargain,  and  sell  to  the 
said  Edward  Vigor  Fox  the  next  presentation  to  the  said  church ;  and  tkaty  in 
order  to  make  mch  graiUy  bargain^  and  «afc,  and  as  a  means  of  milking  such^ 
grant,  bargain,  and  sale  to  the  said  Edward  Vigor  Fox  of  the  next  presefitoHon 
to  tfie  said  church,  and  as  a  shift,  contrivance,  and  device,  to  evade  and  elude 
the  making  such  grant,  bargain,  and  sale,  as  a  mere  grant,  bargain,  and  sale  to 
the  said  Edward  Vigor  Fox,  of  the  next  presentation  to  the  said  church  in 
express  terms,  the  said  indenture  in  the  said  declaration  mentioned  to  hare  been 
made  between  the  said  Thomas  Joseph  Trafford  and  ths  said  Edward  Vigor 
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Ibx  sAottAf  he  made,  and  that  die  iatd  Thonuu  Joteph  TraJJord  should  seal,  and 
as  his  act  and  deed  deliver  the  said  indenture :  that  afterwards,  and  whilst  the 
eaid  J.  Bradshaw,  bo  being  the  incumbent  of,  and  filling  the  said  church  as  afore- 
flutidy  was  so  afflicted  and  in  such  danger,  state,  and  condition  as  aforesaid,  to 
wit,  on  the  12th  day  of  November,  in  the  year  of  our  Lord  1819,  to  wit,  at,  &c., 
in  porsuance,  furtherance,  and  performance  of  the  said  corrupt,  simoniacal,  and 
3^^-|  ^unlawful  agreement,  and  in  order  to  make  such  grant,  bargain,  and  sale  of 

-*  the  next  presentation  to  the  said  church,  and  as  a  means  of  making  such  grants 
hargaiUy  and  sale  by  the  said  Thomas  Joseph  Trafford  to  the  said  Eaward  Vigor 
Fox  of  the  next  presentation  to  the  said  churchy  and  as  a  shift,  contrivance,  and 
device,  to  evade  and  elude  the  making  such  grant,  bargain,  and  sale,  as  a 
mere  grant,  bargain,  and  sale  to  the  said  Edward  Vigor  Fox,  of  the  next  pre- 
sentation to  the  said  church,  in  express  terms,  the  said  indenture,  in  the  said  de- 
claration mentioned  to  have  been  made  between  the  said  Thomas  Joseph  Traf- 
ford and  the  said  Edward  Vigor  Fox,  was  made,  and  the  said  T.  J.  Trafford 
did  then  and  there  seal,  and  as  his  act  and  deed  deliver  the  said  indenture : 
tiiat  the  said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the  said  church 
as  aforesaid,  remained  and  continued  so  afflicted  as  aforesaid,  and  in  such  danger, 
Btate,  and  condition  as  aforesaid  from  time  to  time  in  that  respect  in  this  plea 
above  mentioned  until  the  time  of  his  death,  and  that  afterwards,  to  wit,  on  the 
12th  day  of  November,  1819,  Bradshaw  so  being  the  incumbent  of  and  filling 
the  said  church  as  aforesaid,  of  the  disease  aforesaid  died,  to  wit,  at,  &c.,  and 
by  means  thereof  the  said  church  then  and  there  became  and  was  vacant :  that, 
by  reason  of  the  premises  and  bv  force  of  the  statute  in  such  case  made  and  pro- 
Tided,  the  said  last-mentioned  indenture  became,  and  was,  and  is  utterly  void^ 
frustrate,  and  of  no  effect  in  law,  and  wholly  inoperative  to  grant,  pass,  or  con- 
vey any  estate,  right,  title,  or  interest  in  the  said  advowson,  or  any  presentation, 
or  any  right  of  presentation  to  the  said  church  to  the  said  E.  V.  Fox :  that 
afterwards,  to  wit,  on  the  30th  day  of  December,  1819,  at,  Ac.,  the  said  E.  V. 
Fox,  under  colour,  and  by  pretence  and  means  of  the  said  last-mentioned  inden- 
ture so  made  as  aforesaid,  in  pursuance  of  the  said  corrupt,  simoniacal,  and 
jicg-.  Unlawful  agreement,  did  corruptly,  simoniacally,  and   unlawfully,  and 

^  against  the  form  of  the  statute  in  such  case  made  and  provided,  present  the 
said  George  Uppleby  clerk  to  the  said  bishop,  to  be  admitted,  instituted,  and 
inducted  into  the  said  church  of  Wilmslow,  to  wit,  at,  ftc. :  that  by  reason  of 
the  premises,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
said  presentation  of  the  said  George  Uppleby  by  the  said  E.  V.  Fox,  so  made 
as  aforesaid,  became,  and  was,  and  is  utterly  void,  frustrate,  and  of  no  effect  in 
law. 

The  fifth  plea  was  like  the  fourth,  omitting  the  parts  in  italics ;  and. 

The  sixth  plea  varied  from  the  fourth  only  by  omitting  to  state  the  privity 
of  Uppleby. 

The  replication  to  the  fourth  plea  took  issue,  that  it  was  not  corruptly,  &c.y 
agreed  by  and  between  the  plaintiff  and  Trafford,  with  the  knowledge  of  Upple- 
by, as  in  that  plea  alleged.  By  a  similar  replication  to  the  fifth  pica,  and  to 
each  of  the  other  pleas,  it  was  denied  that  it  was  corruptly,  &c.,  agreed,  as  in 
those  pleas  alleged. 

The  jury  found  by  a  special  verdict  that  before  and  on  the  12th  day  of 
November,  in  the  year  of  our  Lord  1819,  the  said  Thomas  Joseph  Trafford  was 
seised  of  the  manor  and  advowson  within  mentioned,  and  that  before  and  on  the 
said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819,  the  within-named 
Joseph  Bradshaw  was  the  incumbent  of  the  within-named  church,  in  the  plead- 
ings within  mentioned,  and  that  the  said  church  was  then  full  of  the  said  Joseph 
Bradshaw :  that  the  said  Joseph  Bradshaw,  so  then  being  such  incumbent  of, 
and  filling  the  said  church  as  aforesaid,  was,  before  and  upon  the  said  12  th  day 
•f  November,  in  the  said  year  of  our  Lord  1819,  afflicted  with  a  mortal  disease, 
g^-i  so  that  he  was  then  in  extreme  danger  of  his  life,  and  his  life  was  thereby 
•  -^  then  greatly  ^despaired  of;  and  that  he  was  and  continued  so  afflicted  with 
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sucli  mortal  disease,  and  in  extreme  dancer  of  his  life,  and  his  life  was  and  con* 
tinned  to  be  greatly  despaired  of  until  the  time  of  his  death,  and  that  the  said 
Joseph  Bradshaw  so  being  such  incumbent  as  aforesaid,  died  of  the  said  mortal 
disease,  on  the  said  12  th  day  of  November,  in  the  said  year  of  our  Lord  1819, 
at  half-past  eleven  o'clock  at  night  of  the  same  12th  day  of  November :  that  on 
the  said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819,  at  ten  min- 
utes before  three  o'clock  in  the  afternoon  of  the  same  day,  and  whilst  the  said' 
Joseph  Bradshaw  was  such  incumbent  as  aforesaid,  an  agreement  was  made  and 
concluded,  between  the  said  Thomas  Joseph  Trafford,  so  being  seised  of  the  said 
manor  and  advowson  as  aforesaid,  and  the  said  Edward  Vigor  Fox  for  the  sale, 
by  the  said  Thomas  Joseph  Trafford  to  the  said  Edward  Vigor  Fox,  of  the  next 
turn  or  presentation  of  the  said  church,  for  and  in  consideration  of  6000^.  of, 
lawful  money  of  Great  Britain :  that  on  the  said  12th  day  of  November,  in  the 
said  year  of  our  Lord  1819,  and  immediately  after  the  making  of  such  agree- 
ment they,  the  said  Thomas  Joseph  Trafford  and  Edward  Vigor  Fox,  in  pursu- 
ance of  such  agreement,  and  in  order  to  carry  the  same  into  effect,  and  as  an 
expedient  to  convey  the  next  presentation  alone,  sealed  and  delivered  the  with* 
in-mentioned  indenture,  bearing  date  the  12th  day  of  November,  in  the  said 
year  of  our  Lord  1819 ;  and  that  the  said  agreement  was  made,  and  the  said 
indenture  was  sealed  and  delivered  in  the  lifetime  of  the  said  Joseph  Bradshaw : 
that  the  said  Joseph  Bradshaw  at  the  time  of  making  the  said  agreement,  and 
also  at  the  time  of  sealing  and  delivering  the  said  indenture,  was  afflicted  with 
the  said  mortal  disease,  and  in  extreme  danger  of  his  life,  and  that  his  life  was 
thereby  then  greatly  despaired  of:  *that  the  said  Thomas  Joseph  Trafford  ^^r^ 
and  the  said  Edward  Vigor  Fox,  at  the  time  of  making  the  said  agreement,  L 
and  also  at  the  time  of  sealing  and  delivering  the  said  indenture,  well  knew  and 
believed  that  the  said  Joseph  Bradshaw  was  afflicted  with  the  said  mortal  disease, 
and  was  in  extreme  danger  of  his  life,  and  that  his  life  was  thereby  then  greatly 
despaired  of:  that  the  said  agreement  was  made  and  concluded,  and  the  said 
indenture  was  sealed  and  delivered  without  any  knowledge  or  privity  whatsoever 
of  the  said  George  Uppleby,  and  without  any  intention  to  present  the  said 
George  Uppleby  to  the  said  church  when  it  should  become  vacant. 

Upon  the  argument  on  this  special  verdict,  which  took  place  in  June,  1822, 
the  court  of  great  sessions  at  Chester  were  divided  in  opinion ',  but  in  order  to 
carry  the  cause  up  to  a  higher  tribunal,  the  judgment  was  entered  for  the  defend- 
ant by  consent. 

On  a  writ  of  error  to  the  Court  of  King's  Bench,  the  judgment  of  the  court 
below  was  affirmed  in  Hilary  term  1824 ;  and  the  present  writ  of  error  was 
brought  to  reverse  both  judgments. 

The  question  raised  by  this  special  verdict  was,  whether  the  sale  of  a  next 
presentation,  the  incumbent  being  in  eoctremu,  within  the  knowledge  of  both 
contracting  parties,  but  without  the  privity  of,  or  a  view  to  the  nomination  of 
the  particular  clerk,  be  alone,  without  other  circumstances,  void,  on  the  ground 
of  simony. 

The  statute  of  31  Eliz.  c.  6,  s.  5,  enacts,  ^^  And  for  the  avoiding  of  simony 
and  corruption,  in  presentations,  collations,  and  donations  of  and  to  benefices, 
dignities,  prebends,  and  other  livings  and  promotions  ecclesiastical,  and  in  admis- 
sions, institutions,  and  inductions,  to  the  same,  be  it  further  enacted  by  the 
authority  aforesaid.  That  if  any  person  or  persons,  bodies  politic  and  corporate, 
shall  or  do  at  any  time  after  the  «nd  of  forty  days  '''next  after  the  end  of  ^^ 
this  session  of  parliament,  for  any  sum  of  money,  reward,  gift,  profit,  or  L  ^ 
benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurances,  of  or  for  any  sum  of  money,  reward, 
gift,  profit,  or  benefit,  whatsoever,  directly  or  indirectly,  present  or  collate  any 
person  to  any  benefice  with  cure  of  souls,  dignity,  prebend,  or  living  ecclesiasti- 
cal, or  give  or  bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause  or 
consideration ;  That  then  every  such  presentation,  collation,  gift,  and  bestowing, 
and  every  admission^  institution^  investiture^  and  induction^  thereupon^  shall  bo 
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« 

utterly  void,  frustrate^  and  of  none  effect  in  law;  and  that  it  shall  and  may  be 
lawful  to  and  for  the  queen's  majesty,  her  heirs  and  successors,  to  present,  coUato 
unto,  or  give  or  bestow  every  such  benefice,  dignity,  prebend,  and  living,  eccle- 
siastical, for  that  one  time  or  turn  only;  and  that  all  and  every  person  or  persons, 
bodies  politic  and  corporate,  that  from  thenceforth  shall  give  or  take  any  such 
sum  of  money,  reward,  gift,  or  benefit,  directly  or  indirectly,  or  that  shall  take 
or  make  any  such  promise,  grant,  bond,  covenant,  or  other  assurance,  shall  for- 
feit and  lose  the  double  value  of  one  year's  profit  of  every  such  benefice,  dignity, 
prebend;  and  living  ecclesiastical,  and  the  person  so  corruptly  taking,  procuring, 
seeking,  or  accepting,  any  such  benefice,  dignity,  prebend,  or  living,  shall  there- 
upon and  from  thenceforth  be  adjudged  a  disabled  person  in  law  to  have  or 
enjoy  the  same  benefice,  dignity,  prebend,  or  living  ecclesiastical." 

The  case  was  argued  by  Cro^Sj  Serjt.,  for  the  plaintiff  in  error,  and  by  the 
Solicitor' General,  for  the  defendant  in  error.  The  reasons  adduced  on  the  part 
of  the  plaintiff  in  error,  for  reversing  the  judgment  of  the  court  below,  were  as 
follows. 

^1 Q1  That  by  the  law  of  England,  the  patronage  or  the  *right  of  presenting 
-^  to  a  benefice  is  a  property  or  estate  capable  of  being  conveyed  in  fee,  for 
life,  for  years,  for  any  number  of  turns,  or  for  the  next  turn  only,  whilst  the 
church  is  full ;  when  it  is  empty,  incapable  of  being  conveyed,  Baker  v.  Bogers, 
Gro.  Eliz.  789,  Stephens  v.  Wall,  Dyer,  282  b.,  Brookesby  v.  Wickham,  1  Leon. 
167,  because  it  is  like  the  rent  of  an  estate  become  in  arrear,  which  is  a  chose 
in  action,  and  cannot  be  assigned.  But  the  church  is  full  as  long  as  the  incum- 
bent is  alive;  and  is  equally  so  whilst  he  is  in  his  last  sickness,  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time  till  the  last 
moment  of  the  existence  of  an  incumbent,  and  a  new  patron  substituted ;  and 
neither  the  common  nor  statute  law  imposes  any  restriction  in  this  respect  on 
lay  patrons,  (a) 

It  is  the  exercise  only  of  the  right  of  presenting  by  the  patron  for  the  time 
being,  which  is  a  public  trust,  and  as  such  controlled  by  law :  which  sufficiently 
guards  the  interest  of  the  church,  by  providing  that  the  existing  patron  shall 
not  nominate  from  corrupt  motives,  or  by  reason  or  in  consequence  of  a  corrupt 
contract. 

This  restriction  arises  from  the  statute  31  Eliz.  c.  6,  and  from  this  statute 
only :  and  the  question  turns  entirely  upon  the  construction  to  be  put  upon  its 
provisions.  It  is  a  penal  statute,  and  it  creates  forfeitures ;  and  therefore,  accord- 
ing to  the  acknowledged  principle  of  law,  must  be  construed  strictly^  and  not 
extended  by  a  supposed  equity. 

This  statute  avoids  the  presentation  which  the  patron  for  the  time  being 
makes,  for  any  money,  reward,  gift,  profit,  or  benefit,  arising  directly  or  indi- 
^111  rectly;  or  for  any  promise  of  such  reward,  directly  or  indirectly.     It  *is 
■^  direct  or  indirect  reward,  not  direct  or  indirect  presentation,  which  it  pro- 
hibits in  express  terms. 

In  the  present  case,  Mr.  Fox  the  plaintiff  in  error  was  the  patron  at  the 
time  of  the  actual  vacancy,  and  he  selected  the  clerk,  witbont  any  communica- 
tion with  Mr.  Trafford ;  and  his  selection  was  not  influenced  <ir  produced  by 
money  or  reward,  directly  or  indirectly.  The  presentation  by  the  actual  patron 
is  not  tainted  with  the  least  suspicion  of  simony. 

To  bring  the  case  within  the  provisions  of  the  act,  it  must  be  coniended,  as  it 
was  in  the  courts  below,  that  Mr.  Trafford  was  to  be  considered  as  the  patron 
presenting  the  clerk,  and  receiving  the  reward  for  that  purpose,  and  the  plaintiff 
in  error  as  the  mere  instrument  to  carry  such  presentation  into  effect.  But  there 
is  nothing  in  the  finding  of  the  jury  to  warrant  such  a  conclusion. 

It  is  admitted,  that  the  grant  of  a  next  presentation  during  the  life  of  an  incum- 
bent may  be  void,  on  the  ground  of  simony ;  but  that  is  where  the  contract  is  really 
simoniacal ;  a  contract  for  the  presentation  by  the  patron  of  a  particular  clerk,  for 
money,  and  the  conveyance  of  the  next  presentation  is  a  contrivance  or  instru- 
ct) 12  Ann.  nu  2,  c.  12,  applies,  to  clerka  only. 
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ment  to  oany  it  into  effect.  This  will  be  illastrated  by  the  case  of  Winchcoinbe 
and  PuUeston,  Noy,  26,  Hobart,  166,  1  Brownl.  &  Golds.  164,  the  lead- 
ing case  on  the  subject :  tiie  pleadings  in  Winch's  Entries,  887,  fully  explain 
the  nature  of  the  transaction.  The  contract  was  made  between  the  clerk  to  be 
presented  and  the  patron,  the  incumbent  being  then  sick  of  a  grievous  disease, 
and  expected  every  day  to  die,  that  in  consideration  of  90^.  to  be  paid  by  the 
clerk  to  the  patron,  he  thould  procure  him  to  be  presented  to  the  church  when 
vacant,  and  to  assure  such  presentation  he  should  ^grant  the  next  avoidance  ^^^ 
to  a  person,  a  ^miliar  friend  of  the  clerk,  specially  nominated  and  appointed  ^ 
by  him  in  confidence  to  make  the  presentation,  with  the  intent  that  the  clerk 
should  be  presented ;  and  it  is  averred,  tiiat  in  performance  of  this  contract  the 
grant  was  made,  and  the  contract  was  so  fbund  by  the  jury.  Here  was  a  clear 
simouiacal  contract;  and  the  substituted  patron  was  the  mere  instrument  to  car- 
ry the  contract  into  effect,  and  to  appoint  the  particular  clerk.  The  case  of 
Glosse  V.  Pomcoyes,  cited  Lane,  78,  is  nearly  to  the  same  effect ;  and  is  another 
instance*  of  a  contrivance  to  carry  into  effect  a  simoniacal  contract. 

If  the  presentation  do  not  appear  upon  the  fiice  of  the  pleadings  to  be  dearly 
simoniacal,  that  is  a  presentation  by  the  existing  patron,  of  the  clerk,  for  reward, 
it  is  a  question  for  the  jury  whether  each  transaction  be  or  be  not  a  shift  or  con- 
trivance to  carry  a  simoniacal  contract  into  effect ;  as,  under  the  statutes  against 
usury,  if  there  appear  on  the  face  of  an  instrument  a  loan,  and  a  reservation  of 
illegal  interest,  the  court  can  give  judgment  against  its  validity,  but  if  the  trans- 
action does  not  appear  on  the  face  of  it.  Yeoman  v.  Barstow,  Lutw.  273,  Kitchen 
V.  Calvert,  Lane,  100,  necessarily  to  be  usurious,  it  is  a  question  of  fact  for  the 
jury,  and  whether  it  be  a  shift  or  contrivance  or  not.  Li  both  the  cases,  the  really 
simoniacal  or  usurious  contract  ought  to  be  shown  by  a  special  plea  when  a  spe- 
cial plea  is  required  :  and  in  cases  found  by  the  jury. 

The  defendant  has  not  pleaded  in  this  case,  and  the  jury  have  not  found  that 
there  was  any  corrupt  or  simoniacal  contract,  that  Trafford  should  present  the 
clerk;  and  that  the  grant  of  the  next  presentation  was  a  mere  contrivance  to  carry 
it  into  effect. 

*In  the  absence  of  such  a  finding,  the  court  cannot  make  any  prcsump-  ^^-.q 
tion  against  the  validity  of  the  grant.    Simony  as  well  as  fraud  is  not  to  be  L 
presumed,  but  found. 

But  if  it  were  competent  for  the  court  to  make  any  presumption,  the  facts 
pleaded  and  found  do  not  warrant  any  such  presumption  in  this  case. 

If  it  had  beeir  found  ihat  money  was  to  have  been  given  to  Trafford,  if  Uppleby 
should  be  presented,  or  that  it  was  the  purpose  or  even  intent  of  the  plaintiff  to 
have  presented  Uppleby,  it  might  have  oeen  argued  that  the  grant  was  made  for 
that  purpose,  and  if  so,  the  grant  may  possibly  be  said  to  be  an  instrument  to 
carry  into  effect  the  particular  appointment ;  and  the  clerk  may  possibly  be  said 
to  have  been  presented  by  the  former  patron.  In  such  a  case  tne  substituted  pat- 
ron has  no  power  of  selection,  but  is  a  mere  instrument,  and  the  appointment, 
made  virtually  by  the  old  patron,  is  an  appointment  made  for  reward.  But  if 
there  is  no  intention  or  purpose  to  present  any  particular  clerk,  the  new  patron 
18  a  free  agent,  may  select  whom  he  pleases,  and  if  he  select  any  clerk,  without 
reward,  he  is  not  within  either  the  letter  or  spirit  of  the  act.  The  selection  of 
the  clerk,  the  object  aimed  at  by  the  statute,  is  free  from  all  taint.  The  old  patron 
parts  with  and  the  new  patron  purchases  the  right  of  selection,  by  means  of  the 
grant,  and  that  right  is  fairly  and  properly  exercised. 

The  judgment  of  the  court  of  King's  Bench  (2  Bam .  &  Cress.  668),  proceeds  in 
a  great  degree  upon  the  ground  that  courts  have  a  right  to  consider  what  is  an 
evasion  of  a  statute,  a  power  which  it  is  humbly  conceived  does  not  apply  at  least 
to  the  case  of  a  penal  statute  creating  forfeitures,  *and  if  allowed  to  be  ^^-t^ 
exercised,  would  lead  to  great  doubt  and  uncertainty  in  the  law.  ^ 

Upon  referring  to  decided  cases,  there  is  none  in  which  it  has  been  held  that 
the  grant  of  a  next  presentation,  the  incumbent  being  in  extremis,  is  void,  a  short 
note  in  Winch,  63,  Sheldon  v.  Bret,  excepted,  in  whi<m  mention  is  made  of  its  haT 
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iDg  been  so  adjudged  in  Cbancery,  but  under  what  ciroumstances  does  not  appear; 
it  may  have  been  so  adjudged  on  the  special  facts. 

On  the  other  hand,  there  is  a  solemn  decision  of  the  Court,  Barret  v.  Olubb,  2 
Black.  1052,  that  by  the  grant  of  an  advowson,  when  the  incumbent  was  on  his 
death-bed,  and  it  was  uncertain  whether  he  would  live  over  the  night,  with  full 
knowledge  in  the  contracting  parties,  the  next  presentation  did  pass,  and  was  not 
avoided  by  simony,  which  is  a  direct  authority  for  the  plaintiff  in  error.  If  the 
grant  of  next  presentation,  when  united  with  all  other  future  presentationS| 
was  not  void,  the  grant  of  the  next  presentation  alone  could  not  be  so.  This 
decision  has  never  yet  been  questioned  until  the  present  case. 

The  argument  for  the  defendant  in  error  was  in  substance  as  follows  :— 

1st.  Simony  was  an  offence  by  the  common  law  of  the  land,  antecedently  to  the 
statute  of  31  £liz.  c.  6  ;  and  the  transaction,  as  stated  upon  the  record,  was  a 
corrupt  and  simoniacal  contract  for  the  sale  of  the  next  turn  or  presentation,  under 
the  special  circumstances  of  the  case  :  1  Institnte^  17  B;  3  Institute,  156;  Mack* 
aller  v.  Todderick,  Cro.  Car.  861 ;  Winchcomb  v.  PuUeston,  Hob.  167 ;  Bartlett 
V,  Vinor,  Cartb.  252. 

*151     ^^^7'  '^^  presentation  in  the  present  case,  was  ^substantially  a  presen- 
^  tation  by  Mr.  Trafford  the  seller,  and  was  by  him  a  presentation  for  money. 

3dly.  The  transaction  in  question  was  a  shift  and  contrivance  to  evade  the 
provisions  of  the  statute  of  the  31  Eliz.  o.  6. 

4thly.  It  was  a  presentation  by  Mr.  Trafford,  for  money,  of  such  clerk  as  Mr. 
Fox  might  nominate ;  and  a  contract  to  such  effect  is  simoniacal,  though  it  may 
have  passed  without  the  privity  of  the  clerk,  who  may  afterwards  happen  to  be 
presented ;  the  privity  of  a  clerk  is  not  a  necessary  ingredient  in  a  corrupt  or 
simoniacal  contract,  as  has  been  established  by  several  authorities,  and  particu- 
larly in  Doctor  Hutchinson's  case,  12  Bep.  100 ;  and  in  the  case  of  Baker  v. 
Rogers,  Cro.  Eliz.  788. 

5thly.  By  law  no  grant  can  be  made  of  the  next  presentation,  when  the  church 
is  empty,  Brookesby's  case,  Cro.  Eliz.  174,  S.  C.  1  Leon.  167,  3  Leon.  256,  Dyer, 
282 ;  of  which  rule,  though  it  has  been  sometimes  said  that  the  reason  is,  that  the 
presentation  is  then  a  fruit  fallen,  or  that  it  is  a  mere  personal  privilege,  or  that 
is  severed  from  the  advowson,  and  would  pass  to  the  executor;  the  true  and 
substantial  reason  is  public  utility,  and  the  better  to  gaard  against  the  mischiefs 
of  simony,  as  was  expressly  laid  down  by  Lord  Mansfield,  Chief  Justice,  and 
Mr.  Justice  Wilmot,  in  the  Bishop  of  Lincoln  v,  Wolferston,  3  Burr.  1504,  and 
the  contract  in  the  present  instance  was  made  upon  the  footing  and  understand- 
ing of  the  church  beiog  full  in  name  and  form  only,  but  vacant  in  substance 
and  reality. 

6thly.  The  law,  of  which  the  object  and  policy  is  the  presenting  to  benefices, 
with  cure  of  souls,  of  men  of  learning  and  piety,  and  the  preventing  of  scandal 
to  religion,  and  prejudice  to  the  church,  by  preferments  either  of  improper  per- 
^  z.-.  sons,  or  from  corrupt  motives,  will  not  ^endure  the  danger  which  would 
-*  arise  from  the  sale  of  the  right  of  presentation,  when  the  incumbent  is  at 
the  point  of  death,  where  the  contracting  parties  know  that  fact,  and  where  the 
contract  is  made  with  a  view  to  and  upon  the  terms  of  an  immediate  presentation. 

7thly.  There  is  no  mischief  intended  to  be  guarded  against  by  the  rule  of  law 
prohibiting  the  sale  of  the  next  presentation,  when  the  church  is  empty,  which 
might  not  be  equally  incurred,  if  such  presentation  could  be  sold  when  the 
incumbent  is  on  his  death-bed,  and  known  to  be  so  both  to  the  buyer  and  to  the 
seller. 

8thly.  The  statute  31  Eliz.  c.  6,  ought  to  receive  a  liberal  construction,  ia> 
order  to  reach  the  evil  for  the  remedy  of  which  it  was  passed,  and  because  the 
deed  set  forth  in  the  record  was  only  a  contrivance  to  pass  an  immediate  present 
tation  for  money,  in  violation  of  the  policy  and  evasion  of  the  provisions  of  the 
statute. 

Lastly.  In  Sheldon  v.  Bret  it  was  expressly  decided,  that  a  grant  of  the  nexl 
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tarn  for  money  was  simoniaeal;  when  the  parson  was  sick  in  bis  bed;  and  ready 
to  die. 

On  this  day  the  opinion  of  the  Judges  of  the  Courts  of  Common  Pleas  and 
Exchequer  was  delivered  as  follows  by 

Best,  C.  J.  My  Lords,  the  question  which  Your  Lordships  have  been  pleased 
to  put  to  the  Judges  in  this  case  is,  "  Whether,  upon  the  whole  of  the  matters 
stated  or  referred  to  in  the  special  verdict,  the  right  to  present  to  the  rectory  or 
parish  church  of  Wilmslow,  upon  the  death  of  the  Reverend  Joseph  Bradshaw, 
was  by  law  vested  in  Edward  Vigor  Fox,  the  plaintiff  in  error."  The  Judges 
who  heard  the  argument  at  Your  Lordships'  bar  are  unanimously  of  opinion, 
that  upon  the  whole  matters  stated  or  referred  to  in  the  special  verdict,  the  right 
to  present  to  the  rectory  or  parish  church  of  Wilmslow,  upon  the  death  of  the 
Keverend  *  Joseph  Bradshaw,  was  by  law  vested  in  Edward  Vigor  Fox,  j.^^  - 
the  plaintiff  in  errror.  L  ^ ' 

The  patronage  of  churches  was  at  first  yielded  by  the  bishops  to  the  lords 
of  manors  who  founded  or  endowed  them,  and  annexed  them  to  the  manors  in 
which  the  churches  were  situate.  By  the  grant  of  a  manor,  the  advowson  appen- 
dant to  it  passes  to  the  grantee ;  many  of  these  advowsons  have  since  been 
severed  from  the  manors  to  which  they  were  appendant.  Although  advowsons, 
when  in  gros$^  as  these  which  are  separated  from  the  manors  to  which  they  belonged 
are  called,  are  a  species  of  spiritual  trusts,  yet  they  have  been  said  by  Lord 
Kenyon  and  other  Judges  to  be  trusts  connected  with  interests ;  and  they  cer- 
tainly do  not  lose  the  temporal  character  which  originally  belonged  to  them,  but 
may  be  sold  either  in  perpetuity,  or  for  the  next  or  any  number  of  avoidances. 
If  the  perpetual  advowson  be  sold  when  the  church  is  void,  the  next  presentation 
will  not  pass ;  and  if  the  next  avoidance  only  be  sold  after  the  death  of  the  incum- 
bent, the  sale  is  altogether  void.  It  may  be  wise  to  carry  the  restraint  on  tho 
sale  of  this  species  of  property  still  further,  and  to  say  the  next  avoidance  shall 
in  no  case  be  sold.  Undoubtedly  much  simony  is  indirectly  committed  by  the 
sale  of  next  presentations.  If  it  be  proper  to  preveot  the  giving  of  money  for 
a  presentation,  it  seems  equally  proper  to  prevent  the  sale  of  that  which  gives 
the  immediate  right  to  present.  But  the  courts  of  law  have  never  thought  that 
they  were  authorized  to  go  this  length;  and  even  in  cases  where  the  purchase 
of  the  next  presentation  seemed  to  bring  a  party  nearer  to  simony  than  in  any 
other,  it  was  found  necessary  to  have  the  aid  of  the  legislature  to  prevent  such 
purchases.  A  clergyman  might  buy  a  next  presentation,  and  present  himself, 
before  the  passing  of  the -statute  of  the  12  Ann.  c.  12.  The  preamble  to  the 
second  section  of  that  ^statute  sta.tes  that  ^'  some  of  the  clergy  have  pro-  |.^^  q 
cured  preferments  for  themselves  by  buying  ecclesiastical  livings."  And  L 
then  the  section  provides,  that  if  any  one  shall  either  directly  or  indirectly  take 
or  procure  the  next  avoidance  for  money,  reward,  gift,  profit,  or  benefit,  or  shall 
J}e  presented  or  collated  (which  words  limit  the  operation  of  the  act  to  clergymen), 
that  it  shall  be  deemed  simoniacal. 

V  It  seems  to  me,  that  if  the  terms  of  the  statute  of  Elizabeth  could  be  extended 
by  equity,  the  case  of  a  clergyman  buying  a  presentation  with  the  intention  of 
presenting  himself  might  have  been  reached  without  any  other  act  of  parliament. 
If  such  ft  case  as  that  were  not  within  the  statute  of  Elizabeth,  the  case,  on  which 
Your  Lordships  have  desired  our  opinion,  cannot  be  affected  by  that  statute. 
The  church,  in  the  present  case,  was  full ;  no  clergyman  was  privy  to  the  agree- 
ment; and  the  living  was  not  intended  by  the  plaintiff  in  error,  at  the  time  he 
bought  the  presentation,  for  the  clerk  that  he  afterwards  presented.  But  I  would 
observe,  that  persons  have  recovered  who  appeared  to  be  dying.  The  special 
▼erdict  only  states,  that  the  incumbent,  at  the  time  of  the  sale,  was  afflicted  with 
a  mortal  disease,  so  that  he  was  then  in  extreme  danger  of  his  life ;  and  his  life 
was  thereby  greatly  despaired  of;  and  that  he  was  so  afflicted  with  such  mortal 
disease,  and  in  extreme  danger  of  his  life,  and  his  life  was  and  continued  to  be 
greatly  despaired  of  until  his  death,  which  happened  at  half-past  eleven  at  night 
of  the  day  on  which  the  sale  was  completed.     Many  who  are  afflicted  with  mor- 
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tal  diseases,  and  are  from  such  diseases  thoaght  to  be  in  imminent  danger  of 
dying,  live  for  a  considerable  time ;  and  tbe  effect  of  the  diseases  are  sometimea 
so  far  suspended,  that  the  persons  so  afflicted  become  again  capable  of  performing 
the  duties  belonging  to  their  stations  in  life. 

^«Q1  *If  this  conveyance  was  void,  it  must  have  been  void  at  the  time  it  was 
■^  executed,  and  would  remain  void  into  whatever  hands  and  under  whatever 
circumstances  the  right  of  presentation  might  have  passed.  Now,  if  this  in- 
cumbent had  been  restored  to  apparent  health,  and  the  vendee  had  sold  the  pre* 
sentation  to  another  person,  ignorant  of  the  circumstances  under  which  the  first 
sale  was  made,  it  would  be  most  unjust  to  hold  that  the  second  sale  was  void ; 
and  yet  this  would  be  the  necessary  consequence  of  a  decision  that  the  sale  was 
simoniacal.  Whilst  the  law  permits  the  next  presentations  of  livings  to  be  sold 
during  the  lives  of  the  incumbents,  as  long  as  the  incumbent  is  alive  the  sale  is 
good.  £very  one  who  purchases  a  next  presentation  contemplates  the  death  of 
the  incumbent.  If  this  contemplation  made  the  sale  void,  no  sale  of  a  next 
avoidance  could  be  good.  If  the  death  of  the  incumbent,  and  the  prospect  of 
using  the  presentation,  may  be  contemplated,  the  time  when  the  death  is  to 
happen  cannot  be  material. 

This  case  has  been  compared  by  the  counsel  for  the  defendant  in  error  to  those 
of  contemplation  of  bankruptcy.  But  a  party  is  not  permitted  to  do  an  act  in 
contemplation  of  bankruptcy  which  is  injurious  to  creditors.  A  transfer  of 
goods  or  payment  of  money  in  contemplation  of  bankruptcy,  was,  before  the  6 
U.  4,  void.  By  that  act  such  a  transfer  or  payment  is  an  act  of  bankruptcy, 
because  such  transactions  are  direct,  frauds  on  the  creditors  of  the  bankrupt. 
But  the  death  of  an  incumbent  may  be  contemplated,  and  the  purchasing  of  the 
next  avoidance,  in  consequence  of  such  contemplation,  is  no  fraud  upon  any 
one.  The  cases,  therefore,  have  no  resemblance  to  each  other.  The  making 
the  legality  of  the  transaction  to  depend  on  the  state  of  the  incumbent's  health 
would  give  occasion  to  much  expensive  litigation,  and,  probably,  to  much  false 
^rx-i  ^swearing,  and  would  keep  churches  for  a  long  time  void. 

-J  The  affairs  of  men  are  best  regulated  by  broad  rules,  such  as  exclude  all 
sabtle  disputes,  all  doubtful,  unsatisfactory  inquiries.  It  would  be  difficult  to 
establish  a  rule  that  should  settle  what  degree  of  probability  of  the  approaching 
death  of  an  incumbent  should  prevent  the  sale  of  the  avoidance  of  a  benefice, 
and  more  difficult  to  ascertain  by  evidence  when  an  incumbent  was  within  that 
degree.  I  submit  to  your  Lordships,  that  the  most  convenient  rule  is  that  which 
I  conceive  the  law  has  already  established,  namely,  that  the  right  to  sell  the 
presentation  continues  as  long  as  the  incumbent  is  in  existence. 

The  judgment  of  the  Court  below  is,  according  to  the  words  of  the  Chief 
Justice,  **  founded  on  the  language  of  the  81  Eliz.  c.  6,  and  the  well-known 
principle  of  law,  that  the  provisions  of  an  act  of  parliament  shall  not  be  evaded 
by  shift  or  contrivance.''  The  words  of  the  fifth  section  of  the  act  are,  **  If 
any  person  shall,  for  any  spm  of  money,  reward,  gift,  profit,  or  benefit,  directly 
or  indirectly,  or  for  or  by  reason  of  any  promise,  agreement,  grant,  bond,  cove- 
nant,  or  other  assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit  whatsoever,  directly  or  indirectly  present  or  collate  any  person  to  any 
benefice,  or  give  or  bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause 
or  consideration."  This  clause  applies  only  to  the  person  presenting  to  the 
living.  If  he  has  received  no  reward  or  promise  of  reward,  the  presentation  is 
not  affected  by  the  terms  of  the  act.  The  plaintiff  in  error,  who  made  the  pre- 
sentation, received  no  reward,  nor  had  any  expectation  of  reward,  for  making 
this  presentation.  I  agree,  that  if  some  other  person  had  received  a  reward  for 
the  plaintiff  in  error,  and  was  to  account  to  him  for  it — ^if  the  plaintiff  in  error 
^A-i-i  was  not  the  real  purchaser  *of  the  avoidance,  but  the  person  presented,  or 
-*  some  one  in  his  behalf,  these  and  many  other  things  might  be  considered 
as  frauds  on  the  act,  and  have  avoided  the  contract.  But  such  things  should 
have  been  shown  by  the  pleadings,  and  found  by  the  jury.  All  that  appears  on 
this  record  is^  that  the  plaintiff  in  error  bought  the  next  avoidance  of  a  living 
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that  wus  full ;  and  t<sjL^  without  any  coimpt  consideration,  he  used  the  right  of 
presentation  which  he  had  purchascKi.  All  this  he  had  a  right  to  do.  Theie  in 
no  circumstance  found  that  shows  this  is  a  fraud  on  the  act,  unless  it  he  a  fraud 
on  the  act  to  huj  the  presentation  to  a  living  which  the  seller  and  hujer  expect 
will  soon  become  vacant.  Presentations  are  bought  and  sold  every  day  with 
this  expectation. 

There  is  no  legal  authority  to  support  the  judgment  of  the  Court,  except 
a  short  and  loose  note  in  Winch's  Reports  of  Hutton,  saying  what  used  to  be 
done  in  Chancery ;  on  the  other  hand,  the  case  of  Barrett  v,  Olubb  is  directly 
opposed  to  the  judgment  of  the  Court  of  King's  Bench.  It  was  thought  that 
case  had  not  the  weight  of  a  judicial  decision  because  it  was  not  acted  upon. 
But  it  was  acted  upon.  Lord  Bathurst  decreed  the  conveyance  of  the  advowson 
which  included  the  next  presentation,  and  gave  the  purchaser  and  his  clerk  their 
costs.  The  seller  must  have  acquiesced  in  this  decision,  or  he  would  have  pro- 
secuted his  quare  impedit;  and  if  the  Common  Pleas  bad  retained  the  opinion 
that  they  had  certified  to  the  Chancellor,  he  might  have  carried  it  by  bill  of 
exceptions  to  the  King's  Bench.  When  the  Chancellor  decreed  a  conveyance, 
without  doubt  it  was  such  a  conveyance  as  gave  the  purchaser  a  legal  title  from 
a  time  before  the  death  of  the  incumbent,  by  making  the  assignment  take  effect 
from  the  date  of  the  contract  to  fUisign ;  there  was,  therefore,  no  occasion  for 
any  injunction,  as  was  supposed  by  the  ^King's  Bench.  The  question,  by  p^oo 
the  conveyance  decreed,  was  fairly  raised  for  another  court  of  law,  if  the  ^ 
party  had  not  completely  acquiesced  in  the  judgment  of  the  Common  Pleas, 
confirmed  by  that  of  the  Chancellor.  There  are  no  other  cases  in  the  books 
which  bear  much  on  the  question  proposed  to  us  by  your  Lordships.  For  the 
reasons  given  in  support  of  the  tfudges'  answer  to  that  question  I  only  am 
responsible. 

Earl  of  Eldon.  My  Lords,  I  will  trouble  your  Lordships  with-  a  very  few 
words  on  this  case,  which  involves  questions,  certainly,  of  very  considerable 
importance.  A  case  upon  the  same  subject  was  decided  by  the  Court  of  Com- 
mon Pleas  many  years  ago :  and  the  manner  in  which  that  case  was  decided  in 
the  Court  of  Common  Pleas  was  of  very  great  importance,  first,  because  it  was 
decided  by  most  learned  Judges ;  and,  secondly,  because  it  was  a  case  in  which 
a  court  of  equity  sent  the  case  for  the  opinion  of  that  court,  in  order  to  enable 
that  court  of  equity  to  decide  what  it  should  do  in  equity.  The  case  was  this : 
there  had  been  the  purchase  of  an  advowson,  the  incumbent  being  at  the  time 
in  such  a  state  that  he  died  within  two  days  afterwards.  I  believe,  indeed,  the 
period  was  very  nearly  the  same,  if  not  exactly  the  same,  as  in  the  present 
case.  Your  Lordships  will  recollect  it  was  one  circumstance  in  that  case,  that 
the  intended  purchaser  of  the  estate  stated  that  there  must  be  no  delay,  but 
that  the  contract  should  be  immediately  completed.  The  Court  at  that  time 
was  filled  by  Lord  Chief  Justice  De  Grey,  a  very  eminent  Judge,  Mr.  Justice 
Blackstone,  and  by  two  other  Judges.  The  case  wa^  sent  by  Lord  Bathurst  for 
the  opinion  of  the  Court  of  Common  Pleas,  for  the  purpose  of  enabling  the 
Lord  Chancellor  to  determine  whether  the  mere  contract  should  be  carried  into 
execution, by  an  actual  conveyance.  Now,  that  beine  the  *nature  of  the  r^no 
case,  and  that  being  a  case  in  equity,  makes  it  a  much  stronger  case  than  ^ 
if  the  court  of  equity  had  not  taken  that  course,  because  your  Lordships  will 
recollect  that,  with  respect  to  many  cases  of  contracts  which  come  before  courts 
of  equity,  the  parties  resort  to  a  court  of  equity  because  it  is  conceived  there 
are  grounds  upon  which  a  court  of  equity  will  grant  its  interposition  to  carry 
into  effect  that  contract.  In  that  case  the  controversy  was,  whether,  supposing 
that  contract  to  be  good  in  law,  the  party  ought  not  to  be  left  to  his  remedy  at 
law  instead  of  coming  into  equity  for  a  specific  performance  of  the  contract ; 
however,  the  Chancellor  of  that  day  thought  fit  to  take  the  opinion  of  the 
Court  of  Common  Pleas  upon  the  question,  whether  the  advowson  being  sold 
at  such  a  period,  nearly  approaching  to  the  death  of  the  clergyman,  the  pre- 
tentation  as  well  as  the  advowson  being  included  in  the  conveyance,  carried  with 
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it  the  aasignmont  of  the  presentation ;  and,  mj  Lords,  the  Court  of  Common 
Pleas  were  of  opinion  that  it  did,  and  so  they  certified  to  the  Court  of  Chancerj. 
I  observe  ifi  the  proceedings  in  this  case  in  the  court  below,  the  Court  seems 
not  to  have  been  fully  informed  by  the  counsel  at  the  bar ;  and  I  may  take  the 
liberty  of  saying  so,  because  I  see  two  Judges  of  that  Court  who  now  concur  in 
the  opinion  that  this  was  a  good  conveyance,  and  who  then  thought  it  was  not  a 
^ood  one.  The  Court,  my  Lords,  seem  to  me  to  have  been  not  specifically 
informed  as  to  what  was  the  fact.  We  have  heard  it  stated  at  the  bar,  that  an 
injunction  had  been  granted  by  the  Lord  Chancellor  against  the  proceedings  in 
the  quart  impedtt ;  and  that,  after  that  opinion  of  the  Court  of  Common  Plea& 
was  communicated  to  his  Lordship,  he  did  not  continue  the  injunction.  Nomt, 
my  Lords,  that  circumstance  is  really  of  no  weight.  It  was  quite  unnecessary 
^sys  -|  to  continue  the  injunction,  because  the  moment  it  was  intimated* that  in  *tha 
-*  opinion  of  the  Court  of  Common  Law,  the  contract  was  a  good  contract  to 
be  carried  into  execution,  it  was  not  necessary  to  take  the  trouble  of  asking  for 
the  injunction  being  continued,  for  the  conveyance  was  immediately  executed 
which  carried  the  contract  into  execution ;  and  that  conveyance  having  been 
executed,  it  would  be  a  good  conveyance  of  the  presentation,  as  well  as  of  the 
advowson.  The  conveyance  being  a  good  conveyance  of  the  presentation,  being 
declared  by  the  Court  of  Chancery  to  be  a  good  equitable  conveyance  of  the 
presentation,  and  the  Lord  Chancellor  proceeding  on  the  opinion  of  the  Court 
of  Common  Pleas,  there  was  an  end  of  all  question.  Now,  my  Lords,  regard- 
ing the  effect  of  this  decision  on  human  transactions,  seeing  that  in  all  proba* 
bility  many  transactions  have  taken  place  upon  the  footing  of  it,  it  does  appear 
to  me,  I  confess,  very  undesirable  that  that  decision  should  be  shaken  by  the 
eonrts  of  law.  I  confess  I  had  much  rather  see  an  act  of  parliament  than  see 
a  further  extension  of  that  doctrine  of  which  we  have  heard  in  the  argument 
at  the  bar ;  and  I  am  very  happy  to  take  the  opportunity  of  stating  to  your 
Lordships  that  I  most  fully  concur  in  the  opinion  which  has  been  expressed  by 
the  learned  Judges. 

The  Lord  Chancxllob.    Is  it  your  Lordships'  pleasure  this  judgment  be 
reversed  t  ^  Judgment  reversed. 


•25]  •IN  THE  HOUSE  OF  LORDS. 

HARDING  V,  POLLOCK  and  Another. 

The  sppointment  to  the  ofiice  of  clerk  of  the  peace  is  in  the  cuetos  rotulorum  of  each  county, 
And  King's  county,  in  Ireland,  is  not  an  exception.    Bayley,  J.,  ditt. 

This  was  a  writ  of  error  from  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber in  Lreland,  affirming  the  judgment  of  the  Court  of  Common  Pleas  in  Lreland 
in  this  cause. 

Henry  Harding  (the  plaintiff  in  error)  claimed  the  office  of  clerk  of  the  peace 
for  the  King's  County,  and  had  been  several  years  in  possession  of  it,  under  an 
appointment  by  the  Custos  Kotulorum  of  the  county :  John  Pollock  and  Arthur 
Hill  Comwallis  Pollock  (the  defendants  in  error^  claimed  the  same  office  under 
letters  patent  from  the  crown ;  and  the  action,  which  was  for  money  had  and 
received  to  their  use,  was  brought  by  them  in  the  Court  of  Common  Pleas  in 
Ireland,  to  ascertain  whether  the  right  to  make  such  appointment  for  that  county 
was  in  the  crown,  or  in  the  custos  rotulorum. 

The  defendant  below  pleaded  two  pleas,  first,  the  general  issue ;  and,  secondly, 
the  statute  of  limitations,  in  both  of  which  issue  was  joined ;  but  as  the  plaintiffs 
below,  desiring  merely  to  establish  their  right,  sought  only  nominal  damageS| 
no  question  arose  on  the  second  plea,  the  oQect  of  which  merely  was  to  cover 
the  profits  received  more  than  six  years  before  the  commencement  of  the  action. 
The  case  was  tried  befor«  Lord  Norbory^  the  Chief  Justice  of  the  Court^  at  the 
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sittings  after  Michaelmas  term  1819,  the  venue  being  laid  in  the  oounty  of  the 
city  of  Dublin.  At  that  trial  a  special  verdict  was  found,  stating  in  substance 
as  follows : — "  That  his  late  Majesty,  King  George  the  Third,  by  *letter8  j-^^g 
patent  under  the  great  seal  of  Ireland,  dated  30th  July  1798,  granted  to  *- 
the  said  John  Pollock  and  Arthur  Hill  Cornwallis  Pollock  (the  defendants  in 
error)  the  office  of  clerk  of  the  peace  within  and  throughout  the  province  of  Lein* 
Bter,  in  Ireland,  and  within  every  county  thereof,  except  Kilkenny,  to  hold  for 
their  lives,  and  the  life  of  the  survivor  of  them ;  which  letters  patent  were  duly 
enrolled  in  the  Rolls  office,  on  the  4th  of  August  1798,  and  were  duly  accepted 
by  the  said  John  Pollock  and  Arthur  Hill  Cornwallis  Pollock,  and  that  they  are 
fit  and  proper  persons  to  hold  the  said  office ;  and  that,  by  virtue  of  said  patent, 
they  duly  obtained  possession  of  said  office  in  the  King's  County,  and  exercised 
the  duties  thereof  by  them,  and  their  sufficient  deputies,  until  the  year  1800. — 
That  the  King's  County  is  in  the  province  of  Leinster,  and  is  one  of  the  coun- 
ties thereof;  and  that  by  an  act  of  parliament  in  Ireland,  of  the  third  and  fourth 
of  Philip  and  Mary,  and  in  the  year  of  our  Lord  1556,  it  was  enacted,  that  the 
king  and  queen,  and  her  successors,  should  be  entitled  to  the  counties  of  LeiX| 
Slievemarge,  Irry,  Glinmaliry,  and  Offally,  and  that  for  making  them  shire 
grounds,  a  certain  portion  of  the  said  counties  should  from  thenceforth  be  a  shire 
or  county,  by  the  name  of  the  King's  County,  and  that  the  residue  should  be  a 
oounty  by  the  name  of  the  Queen's  County. — That  from  the  said  year  1556  (at 
which  time  it  appears  by  said  act  of  parliament  the  lands  comprised  within  tne 
said  King's  County  were  first  made  a  shire  by  the  name  of  the  King's  County) 
the  kings  and  queens  of  Ireland  have  nominated  and  appointed,  and  been  used 
and  accustomed  to  nominate  and  appoint,  fit  persons  to  fill  the  said  office  of  elerk 
of  the  peace  for  the  King's  County  to  the  said  year  1798 ;  and  that  the  custodes 
rotulorum  of  the  said  oounty  have  appointed  persons  to  fill  said  office  in  the 
said  county,  from  the  year  1760  to  the  present  time,  who  have  held  *and  p^^r 
enjoyed  the  said  office  accordingly,  and  received  the  emoluments  thereof,  <- 
with  the  exception  of  Hugh  and  Andrew  Carmichael  appointed  by  the  crown, 
and  of  one  James  Cowly,  the  deputy  of  the  said  John  Pollock,  who  were  seve- 
rally in  possession  under  the  crown.  The  special  verdict  then  stated,  letters 
patent  of  his  late  Majesty,  bearing  date  October  80th,  l766,  and  duly  enrolled, 
by  which  the  Earl  of  Drogheda  was  appointed  custos  rotulorum  of  said  county 
during  his  Majesty's  pleasure ;  and  then  set  out  a  writing,  under  hand  and  seal, 
wherooy  the  said  Lord  Drogheda,  in  1772,  appointed  Edward  Moore  Dowden, 
derk  of  the  peace,  and  deputy  custos  rotulorum  of  the  said  county,  during  the 
pleasure  of  said  Earl.  It  found,  that  said  Dowden  took  upon  himself  the  exe- 
cution of  the  duties  of  the  said  office,  and  executed  the  duties,  and  received  the 
emoluments  thereof,  until  his  death  in  1789.  And  then  set  out  an  appointment 
of  the  said  Henry  Harding  (the  plaintiff  in  error)  in  said  year  to  said  office,  by 
said  Lord  Drogheda,  under  hand  and  seal,  during  good  behaviour.  It  then 
found  that  said  Harding  was  and  is  a  proper  person  to  hold  the  said  office,  and 
did  all  things  necessary  to  qualify  him  to  hold  the  said  office,  and  to  make  him 
a  complete  clerk  of  the  peace,  and  was  admitted  to  the  said  office,  and  took  ou 
him  the  duties  thereof,  and  has  continued  from  thence  to  the  present  time  to 
execut^e  the  duties,  and  receive  the  emoluments  thereof,  without  interruption  by 
any  person,  and  conducted  himself  properly  therein ;  that  said  Lord  Drogheda 
is  still  (at  the  time  of  finding  said  verdict)  custos  rotulorum  of  said  county. 
And  that  within  the  last  six  years  the  defendant  received  fees  and  emoluments 
of  the  said  office  to  the  amount  of  one  shilling." 

On  this  special  verdict,  the  Court  of  Common  Pleas  in  Ireland,  in  Trinity 
term  1821,  after  a  full  argument,  gave  *  judgment  unanimously  in  favour  |.^no 
of  the  said  John  Pollock  and  Arthur  Hill  Cornwallis  Pollock,  the  plaintiffs  ^ 
in  said  action. 

From  this  judgment,  Henry  Harding,  the  defendant  in  said  action,  brought 
a  writ  of  error,  returnable  into  the  Court  of  Exchequer  Chamber  in  Ireland| 
where  he  has  assigned  the  general  error  only. 
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The  case  was  fully  argued  in  that  Court,  which,  in  June  1828,  affirmed  the 
■aid  judgment  of  the  Court  of  Common  Pleas,  two  of  the  Judges  dissenting; 
whereupon  the  original'  defendant  brought  his  writ  of  error  returnable  into  par- 
liament, where  he  again  assigned  the  general  error. 

The  case  was  argued  in  parliament  by  Campbell  for  the  plaintiff  in  erroFi 
and  the  SoUcitor-GenercU  for  the  defendants  in  error. 

For  the  plaintiff  in  error  it  was  submitted,  that  the  judgment  of  the  Court 
of  Exchequer  Chamber  ought  to  be  reversed  ui  toto,  and  judgment  given  for 
the  plaintiff  in  error. 

First,  because  it  did  not  appear  that  the  defendants  in  error  were  ever  admitted 
to  the  office  in  question :  secondly,  because  by  the  law  of  the  land  the  custOB 
rotulorum  had  the  right  to  appoint  to  the  office  of  clerk  of  the  peace :  and 
thirdly,  because  by  the  usage,  as  appearing  on  the  special  verdict,  the  plaiutiff 
in  error  had  obtained  a  legal  right  to  retain  the  office  under  the  appointment  of 
the  custos  rotulorum. 

It  was  further  submitted,  that  this  special  verdict  was  so  imperfect  that  no 
judgment  for  the  defendants  in  error  could  be  given  upon  it  \  but,  that,  in  case 
judgment  should  not  be  given  for  the  plaintiffs  in  error,  a  venire  de  novo  must 
be  awarded,  first,  because  the  question  of  the  admission  of  the  defendants  in 
j^on-i  error  was  doubtful ;  and,  secondly,  because  there  was  sufficient  ^evidence 
-'  of  usage  to  entitle  the  plaintiff  in  error  to  a  verdict,  or  which  ought  to 
have  been  left  to  a  jury  to  determine. 

For  the  defendants  in  error  it  was  contended,  that  the  county  in  question  in 
this  case  having  been  made  a  county  and  brought  within  the  pale  of  British  law 
80  late  as  the  year  1556,  prescription  could  not  exist  as  to  any  of  its  offices  or 
establishments  ]  and  that  in  the  absence  of  prescription  the  appointment  of  all 
officers  judicial,  ministerial,  or  executive,  concerned  in  the  administration  of  pub- 
lic justice,  belonged  to  the  crown  of  common  right,  and  was  part  of  the  prero- 
gative. 

Upon  this  argument  the  following  questions  were  proposed  for  the  opinions  of 
the  judges : — 

First,  Whether  the  appointment  to  the  office  of  the  clerk  of  the  pefu^e  within  the 
shires  of  England  did,  hy  law,  previously  to  the  passing  of  the  act  of  37  Hen.  8, 
c.  1,  belong  of  right  to  the  crown  or  to  the  custos  rotulorum  of  the  shire  by  vir- 
tue of  his  said  office,  or  to  any  and  what  other  person  or  persons  ? 

Secondly,  Whether  the  appointment  to  the  office  of  the  clerk  of  the  peace  within 
the  shires  of  Ireland,  did,  by  law,  in  and  previously  to  the  year  1800,  belong  of 
right  to  the  crown  or  to  the  custos  rotulorum  of  the  said  shire  by  virtue  of  his 
said  office,  or  to  iany  and  what  other  person  or  persons  ? 

Thirdly,  Whether  the  right  to  appoint  to  the  office  of  the  clerk  of  the  peace 
within  the  King's  County  in  Ireland,  did,  by  law,  in  and  previously  to  the  year 
1800,  belong  to  the  crown  or  to  the  custos  rotulorum  of  the  said  shire  by  his  said 
office,  or  to  any  and  what  other  person  or  persons  1 

The  authorities  on  either  side  are  so  fully  considered  in  the  opinions  of  four  of 
the  learned  judges,  that  it  has  been  deemed  improper  to  print  the  argument  of 
counsel. 

*301      ^Batlet,  J.   My  lords,  I  regret  extremely  that  I  cannot  bring  myself 
^  to  concur  in  the  opinion  the  other  judges  have  formed  in  this  case. 

The  first  question  proposed  by  your  lordships  to  our  consideration  is  this, 
Whether  the  appointment  to  the  office  of  clerk  of  the  peace  within  the  shires  of 
England  did,  by  law,  previously  to  the  passing  of  the  act  of  37  H.  8,  c.  1,  belong 
to  the  crown  or  to  the  custos  rotulorum  of  the  shire  by  virtue  of  his  said  office, 
or  to  any,  and  what  other  person  or  persons  *t  I  consider  it  to  have  belonged  to 
the  crown  if  the  crown  reserved  it  to  itself:  that  it  belonged  to  any  other  person 
or  persons  (at  least  if  named  in  the  commissions  of  the  peace)  upon  whom  the 
erown  chose  to  confer  it,  if  the  crown  thought  fit  tc  give  it  away  :  or  that  if  the 
^rown  did  not  think  fit  to  reserve  or  confer  it,  it  belonged  of  right  to  the  justices 
at  large  in  quarter  sessions  assembled.    Your  lordships'  question  appears  to  m^a 
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to  propose,  as  a  mere  point  of  law,  to  whom  by  law  the  right  belonged,  and  my 
answer  is  framed  upon  that  view  of  the  question.  I  do  not  say,  therefore,  that 
.the  crown  did  not  in  fact  confer  this  right  upon  the  custos  rotulorum ;  all  I  say 
is,  that,  unless  it  did  so  confer  it,  the  custos  has  it  not. 

The  courts  Of  sessions  of  the  peace  originated,  I  apprehend,  in  the  reign  of  Ed, 
8,  and  were  founded  upon  commissions  issued  in  pursuance  either  of  18  Ed.  3,  s. 
2,  c.  1,  or  of  84  Ed.  3,  c.  1.  The  former  of  those  statutes  provides  that  tWo  or 
three  of  the  best  reputation  in  the  counties  shall  be  assigned  keepers  of  the  peace 
by  the  king's  commission ;  and,  at  what  time  need  shall  be,  the  same,  with  other 
wise  and  learned  in  the  law,  shall  be  assigned  by  the  king's  commission  to  hear 
and  determine  felonies  and  trespasses  done  against  the  peace  in  the  same  coimties. 

The  34  Ed.  8,  c.  1,  directs,  that  in  every  county  in  England  shall  be  assigned 
for  ^keeping  of  the  peace,  one  lord  (un  seigneur),  and  with  him  three  or  ^^o-t 
four  of  the  most  worthy  in  the  county,  with  some  learned  in  the  law,  with  ^ 
power  to  hear  and  determine,  at  the  king's  suit,  all  manner  of  trespasses  done  in 
the  same  county.  Both  these  statutes  are  silent  as  to  the  offices  and  the  consti- 
tution of  the  court ;  then,  as  it  seems  to  me,  a  question  of  law  arises,  What  could 
legally  be  done  ?  and,  secondly,  a  question  of  feust,  What  was  done  ?  Where 
the  crown  erects  a  court  of  justice  of  its  own  authority,  it  may,  I  apprehend,  ^x 
and  nominate  what  officers  it  shall  have,  and  how  their  successors  shall  be 
appointed ;  and,  I  take  it,  it  has  the  same  power  where  it  creates  a  court  of  justice 
under  the  direction  of  parliament,  unless  there  be  something  in  the  act  of  parlia- 
ment from  which  a  contrary  intention  in  the  legislature  may  be  collected  :  the 
legal  presumption  appears  to  me  to  be  that  the  legislature  will  break  in  as  little  aa 
possible  with  the  prerogative  of  the  crown,  and  that  what  it  does  not  by  express 
words  or  by  necessary  implication,  take  away,  it  leaves  in  the  crown.  Upon  the 
.establishment  of  this  court,  therefore,  the  crown  might,  if  it  thought  fit,  appoint 
one  of  the  justices  to  be  custos  rotulorum,  or  it  might  omit  it ;  it  might  name  a 
clerk  of  the  peace,  or  reserve  to  itself  the  future  right  of  nominating  the  succes- 
sors ;  or  it  might  omit  to  name  him,  and  be  silent  as  to  the  office ;  and  then  the 
sessions  would  have  had  the  rieht,  as  incident  to  their  being  a  court,  to  decide 
upon  having  such  an  office  :  and  the  right  to  appoint  him  would  be  either  in  the 
sessions,  if  the  crown  made  no  other  provision  as  to  the  appointment  of  officers, 
or  in  such  other  person  or  persons  on  whom  the  crown  had  conferred  the  right. 

And  whatever  the  crown  might  do  in  the  first  instance,  would  either  be  vari- 
able upon  future  occasions  or  not :  in  the  former  case  the  crown  might  resume 
to  itself  the  right  when  it  thought  fit ;  in  the  latter,  the  nomination  *and  ^q^ 
Appointment  could  not  have  belonged  to  the  custos  rotulorum,  unless  he  had  ^ 
been  appointed  ah  initio, 

Lambard,  in  his  Eirenarchia,  intimates  that  there  was  extant  in  his  time  one 
of  the  commissions  granted  in  the  85  Ed.  8 ;  and  if  we  could  discover  the 
commissions  granted  at  that  time,  and  could  be  satisfied  the,  commissions 
for  the  different  counties  were  uniform  and  all  of  the  same  tenor,  they  might 
throw  great  light  upon  the  question  as  a  question  of  fact,  though  they  could  not 
be  admitted  in  argument  upon  the  question  of  law.  Suppose  those  oommissions 
to  have  been  silent  as  to  the  custos,  and  to  have  reserved  to  the  crown  the  right 
of  appointing  a  clerk  to  the  justices ;  can  there  be  a  doubt  but  that  such  right 
would  have  been  well  reserved  f  Suppose  the  commissions  to  have  nominated  a 
custos,  and  to  have  given  him  the  power  2>ro  hdc  vice  to  have  nominated  the  clerk 
of  the  peace,  would  not  that  have  been  a  valid  gift  ?  and  would  it  have  been  valid 
for  more  than  that  term  ?  Would  it  not  equally  have  been  valid  had  the  nomi- 
nation been  given  to  the  justices  at  large,  though  it  had  appointed  one  in  parti- 
cular to  be  custos  rotuloram  ?  Suppose  it  to  have  nominated  no  custos,  and  to 
have  been  silent  as  to  the  clerk  of  the  peace,  would  not  the  justices  in  sessions, 
that  is  tbe  court,  have  had  the  power  to  nominate  such  clerk  ?  Such  power, 
according  to  KoUe's  Abr.  526,  is  incident  to  every  court.  Suppose  the  com- 
missions for  different  counties  to  have  varied,  or  suppose  them '  to  have  varied 
St  different  times,  what  would  then  have  been  the  case  t    That  they  did  vary  i|& 
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to  the  county  palatine  of  Lancaster,  is  clear  from  the  exception  in  1  W.  &  M .  a. 
li  c.  21,  and  from  the  modem  practice ;  and  that  they  varied  as  to  other  places, 
may  be  collected  from  the  exception  in  37  Hen.  8,  c.  1,  s.  5.  In  Durham,  at 
present,  the  bishop  is  his  own  custos :  the  provisions  in  37  Hen.  8,  and  also  in 
MQ-t  3  &  4  £dw.  6,  c.  1,  s.  5,  show  he  may  make  '^'another  person  so ;  but  he 

^  appoints  the  clerk  of  the  peace  for  the  county  without  noticing  his  own 
character  as  custos  rotulorum,  and  his  grant  of  the  office  is  confirmed  by  the 
Dean  and  Chapter  of  Durham.  In  Lancashire,  Lord  Derby  is  appointed  castofl 
rotulorum  by  the  king  under  the  seals  of  the  duchy  and  county  palatine  of  Lan* 
caster,  and  Lord  Clarendon  is  appointed  clerk  of  the  peace  under  the  same  seals ; 
and,  so  far  from  any  expression  that  he  is  to  be  deputv  to  the  custos  rotulorumi 
the  custos  rotulorum  is  distinctly  enjoined  to  permit  him  to  exercise  his  office 
without  impediment,  hindrance,  molestation,  interruption,  or  denial.  And  let 
jne  press  upon  your  Lordships'  consideration,  the  argument  which  arises  from 
the  practice  in  Lancashire  and  other  privileged  places.  The  statute  34  Ed.  3, 
applies  to  every  county  of  Ensland,  I^mcaster  therefore  is  included,  and  what  is 
the  case  in  the  other  counties  m  England  must  be  the  case  there.  If  the  custos 
had  ex  officio,  as  matter  of  law,  the  rieht  in  every  other  county  in  England, 
before  37  Hen.  8,  he  must  have  had  it  there.  If  the  king  were  precluded  from 
nominating  in  ordinary  counties,  he  must  have  been  precluded  there :  if  it 
would  have  been  illegal  elsewhere,  it  would  have  been  equallv  so  there.  Accord- 
ing to  4  Inst.  204,  it  was'  not  till  50  Ed.  3,  that  he  erected  the  county  of  Lan- 
caster into  a  countv  palatine  in  parliament ;  the  practice,  therefore,  even  if  it  be 
confined  to  Lancashire  alone,  seems  to  establish  the  point  that  this  is  a  question 
of  &ct,  not  matter  of  law.  And  what  would  your  Lordships  say,  if  the  early 
commissions  passed  immediately  after  34  Ed.  3  were  before  your  eyes,  and  you 
were  to  find  that  many  of  them  sanctioned  the  same  practice  as  has  prevailed  in 
Lancashire  :  would  this  have  no  influence  upon  your  judgment  1  Would  it  not| 
on  the  contrary,  be  the  foundation  on  which  you  would  act  ? 
^QA-i      My  Lords,  the  argument  that  we  are  at  liberty  to  ^decide  as  matter  of 

-*  law,  upon  the  right  of  the  custos  rotulorum  to  nominate,  is  founded  on 
the  recital  in  37  Hen.  8,  C  1,  on  Lord  Coke's  Comment  on  the  Statute  of  West- 
minster, 2,  2  Inst.  425 ;  and  on  the  opinion  of  Lord  Chief  Justice  Holt  in  Har- 
court  V,  Fox,  1  Show.  426,  506,  516;  4  Mpd.  167 ;  12  Mod.  42;  Show.  Pari.  Cas. 
158.  The  recital  in  37  Hen.  8,  is,  *'  that  where  before  this  time  the  Lord  Chan- 
cellor hath,  by  reason  of  his  office,  the  nomination  and  appointment  of  the  cus- 
toe  rotulorum,  and  in  like  manner  the  custos  rotulorum  hath  had  until  now  of 
late  the  nomination  and  appointment  of  the  clerk  of  the  peace  within  the  shire 
where  he  was  custos  rotulorum,  and  where  now  of  late  sundry  persons  not  learned, 
nor  meet,  nor  able  for  lack  of  knowledge  to  occupy  the  said  offices  of  custos 
rotulorum  and  clerk  of  the  peace,  have  gotten  grants  by  the  king's  letters  patent 
of  the  clerkship  of  the  peace ;"  and  it  thereupon  enacts  that  every  custos  shall 
nominate  the  clerk  of  the  peace  within  his  shire,  and  the  custos  and  clerk  of  the 
peace  shall  execute  the  said  offices  by  themselves  and  able  deputy.  This  recital 
that  the  custos  till  of  late  hath  had  the  nomination,  may,  as  it  seems  to  me, 
refer  to  the  practice  as  matter  of  fact,  without  referring  to  the  right  as  matter 
of  law :  the  recital  does  not  state,  that  of  right  he  hath  had,  but  states  the  fact 
only,  that  he  has  had ;  and  the  statute  does  not  declare  and  enact,  but  enacts 
only ;  and  it  does  not  from  beginning  to  end  insinuate  that  the  patents  of  the 
clerks  of  the  peace  were  illegal  or  the  grants  void.  On  the  contrary,  it  confirms 
the  persons  then  in  office  in  their  respective  offices ;  and  if  it  were  referring  to 
the  right  as  matter  of  law,  it  would,  as  it  seems  to  me,  go  too  far  and  mistake 
the  right,  as  the  right,  unless  there  were  something  to  show  the  contrary,  would 
^qe-1  oe  in  the  sessions,  not  in  the  custos.     I  admit  Lord  Holt's  '^'opinion  in 

-*  Harcourt  v.  Fox  is  very  strone,  that  the  right  of  nominating  the  clerk  of 

the  peace  belongs  to  the  custos  rotulorum  of  common  right,  by  the  common  law 

of  the  land  :  but  that  was  not  the  point  in  judgment ;  it  was  incidental  only  to 

the  ca?e  under  consideration;  none  of  the  other  Judges  concur  with  him ;  and 
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his  coocluslon  is,  "  So  that  now  having,  as  well  as  I  can,  given  an  account  of  the 
nature  of  the  office  of  the  custos,  and  the  reasonableness  of  his  not  having  the 
nomiuation  of  the  clerk  of  the  peace,  I  shall  now  give  the  particular  reasons 
upon  which  I  ground  my  judgment  in  this  case/' 

Mj  Lords,  1  am  aware  one  of  the  main  foundations  for  his  opinion  is,  that 
the  clerk  of  the  peace  must  be  trusted  with  the  possession  of  the  rolls  to  make 
entries  upon,  and  that  the  custos  rotulorum  Would  be  answerable  to  the  king 
and  to  the  subject  in  case  of  their  loss,  and  that  it  would  be  the  most  unreason- 
able  thing  in  the  world  that  the  custos  rotulorum  should  be  answerable  for  such 
miscarriage  unless  he  had  the  appointment.  But  the  answer  to  that  argument 
is,  that  if  the  clerk  of  the  peace  has  the  possession  of  the  rolls,  not  as  deputy 
to  the  custos,  but  as  the  officer  of  the  court,  the  custos  would  not  be  answerable 
to  the  king,  or  to  the  public,  in  case  of  their  loss  or  destruction  whilst  they 
remained  necessarily  in  the  hands  of  the  clerk  of  the  peace ;  and  as  to  the  notion 
of  unreasonableness,  that  objection  has  applied  at  all  times  as  to  the  county 
palatine  of  Lancaster ;  and  it  has  applied  in  every  county  in  England  since  1 
W.  &  M.,  where  a  new  custos  rotulorum  has  been  appointed  in  the  lifetime  of 
a  preceding  clerk  of  the  peace ;  and  applied  to  the  very  case  they  were  then 
deciding :  for  the  decision  was,  that  the  old  clerk  of  the  peace  was  entitled  to 
continue  though  the  custos  who  appointed  him  was  removed,  and  a  new  custoa 
appointed.  Another  argument  he  relies  upon  is  drawn  from  the  practice  as  to 
the  clerk  of  assize  and  tne  county  '''clerk  in  Mitton's  case,  4  Rep.  32,  and  p^oA 
the  reasons  given  in  2  Inst.  425,  for  that  practice;  but  both  those  offices  ^ 
are  considered  in  2  Inst,  as  having  existed  before  the  time  of  legal  memory,  and 
the  crown  may  be  excluded  by  time  from  interfering  as  to  ancient  offices,  though  it 
is  not  prevented  from  interfering  as  to  offices  created  within  time  of  legal  memory* 
It  may  be  observed,  too,  that  Lord  Holt  speaks  of  the  possession  of  the  rolls  by 
the  custos  as  possession  of  them  by  all  the  justices  (I  Show.  528) ;  that  he 
speaks  of  the  clerk  of  the  peace  as  the  senior  of  the  justices  in  court ;  and  it 
may  be  of  some  service  if  I  shortly  notice  how  this  matter  was  treated  by  the 
counsel  in  argument,  and  by  the  other  judges,  and  if  I  call  to  your  Lordship's 
observation  how  it  was  again  treated  when  another  opportunity  occurred.  Sir 
T.  Powys  argued  that  the  custos  was  in  the  nomination  of  the  Lord  Keeperi 
and  I  think,  as  anciently,  the  nomination  of  the  clerk  of  the  peace  in  the 
custos.  But  the  clerk  of  the  peace  is  not  the  clerk  of  the  custos,  but  of  all 
the  justices  in  general,  and  properly  the  clerk  of  the  sessions.  Mr.  Hawles, 
who  argued  for  the  defendant,  says  that  the  statute  of  Ed.  3  makes  no  mention 
of  such  an  office,  but  it  was  an  incident.  Justices  would  not  make  and  draw 
out  their  own  records,  and  in  all  probability  he  who  is  called  in  the  statute  of 
Bio.  2  their  clerk,  was  appointed  by  the  justices  to  do  that  work  for  them.  He 
supposed  that  the  clerk  of  the  peace  was  at  first  the  keeper  of  the  records,  but  after- 
wards he  that  was  most  eminent  for  quality  among  the  justices  was  appointed  cus- 
tos, and  he  appointed  the  clerk  of  the  peace,  his  deputy  or  servant.  Levins,  who  was 
for  the  plaintiff  upon  the  second  argument,  says,  *'  Should  I  go  about  to  inquire  in- 
to the  origin  of  the  office  of  custos,  I  should  attempt  ambulare  in  tenehris.'*  As  to 
the  office  of  clerk  '^'of  the  peace,  he  says,  '<  I  cannot  say  how  it  was  before  the  ^nj 
Statute  of  Hen.  8 ;  before  there  were  justices  there  were  conservators,  and  it  *- 
is  likely  they  had  their  clerk  to  do  their  business  and  keep  their  records,  and  it  is 
likely  this  officer  was  in  imitation  of  that,  but  I  cannot  directly  tell  how  things 
might  be,  for  this  matter  is  all  in  nubibus,"  Mr.  Justice  Eyre  says  (in  substance), 
'^  We  are,  I  confess,  much  in  the  dark  as  to  the  beginning  of  the  office  of  clerk  of 
the  peace,  but  the  statute  of  W.  &  M.  takes  him  wholly  out  of  the  power  of  the  cus- 
tos, and  subjects  him  to  another  jurisdiction,  that  is,  to  the  sessions  of  the  peace, 
to  which  he  is  properly  an  attendant.''  Mr.  Justice  Gregory  notices  that  in  2 
Hen.  7,  fol.  1,  he  is  called  not  only  clerk  of  the  peace,  but  attomatm  domini 
regis;  and  that,  says  he,  is  a  proper  name  of  office  for  him,  for  he  draws  the  issues 
upon  traverses,  and  so  acts  as  attorney  in  that  court  for  the  king.  Mr.  Justice 
l>olbin  is  silent  as  to  these  points ;  and  it  is  therefore  by  Lord  Chief  Justice 
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Holt,  and  bj  him  only,  tbat  tbey  are  principally  discussed.  These  dpinions  were 
delivered  in  Trinity  term,  5  W.  &  M.  None  of  the  other  reporters  of  this  case 
give  the  detailed  account  of  Lord  Holt's  argument.  Shower,  in  4  Mod.  178, 
unites  all  the  arguments  of  the  Court,  and  puts  it  thus :  As  to  the  beginning 
of  this  office  we  are  much  in  the  dark,  for  we  can  only  make  probable  conjectures 
about  it ;  and  as  to  his  continuance  in  office,  it  is  not  to  be  collected  out  of  any 
of  the  law  books  before  37  Hen.  8.  It  is  plain  it  was  not  an  office  time  immemorial, 
because  the  commission  of  the  peace  is  not  so.  Afterwards  it  became  necessary  for 
one  to  make  entries  and  join  issues ;  the  custos  appointed  a  clerk  for  that  purpose, 
who  is  now  called  clerk  of  the  peace ;  and  this  seems  very  agreeable  to  the  sta- 
tute of  Westminster  2d,  by  which  it  appears  that  such  officers  and  clerks  who 
are  to  enter  and  enrol  the  pleas  were  always  appointed  by  the  judge  or  chief 
i^oQ-i  ^minister  of  the  court.     Comberbach,  210,  only  says  the  nomination  of  the 

•^  clerk  of  the  peace  belonged  to  the  custos  as  the  most  proper  person  :  2  Inst. 
425.  Within  five  years,  namely,  in  Hilary  term  8  &  9  W.  3,  whilst  the  opinion 
of  Lord  Holt  must  have  been  within  the  recollection  of  every  Judge  in  West- 
minster Hall,  a  question  as  to  the  office  of  clerk  of  the  peace  again  arose  in 
Owen  V.  Saunders,  1  Ld.  Raym.  158,  Salk.  467,  5  Mod.  386,  and  Harcourt  v. 
Fox  was  expressly  referred  to.  The  question  was.  Whether,  under  the  statute 
of  1  W.  &  M.,  a  nomination  by  the  custos  rotulorum  to  the  office  of  clerk  of  the 
peace  by  parol  was  gnod  ?  and  Mr.  Justice  Powell,  a  lawyer  of  no  mean  talent 
and  acquirements,  said,  '<It  had  been  objected  that  this  clerk  of  the  peace  was 
originally  but  a  deputy  to  the  custos  rotulorum,  and  therefore  not  properly  an 
officer.  But  he  was  of  opinion  that  he  is,  and  was  originally  an  officer,  and  not 
merely  a  deputy  to  the  custos  rotulorum.  The  statute  12  Ric.  2,  c.  10,  appoints 
him  wages,  and  there  he  is  called  clerk  of  the  justices  of  the  peace,  and  he  is 
in  the  nature  of  attorney-general  to  the  king,  wages  being  still  paid.  In  2  Hen. 
7,  c.  1,  he  is  called  clerk  of  the  peace."  Lord  Chief  Justice  Treby  said,  '<  The 
original  of  this  office  of  custos  rotulorum  is  not  very  clear,  but  in  all  probabi- 
lity the  trust  of  the  conservator  of  the  rolls  was  committed  to  one  of  the  jus- 
tices, and  then  he  was  called  custos  rotujorum;  and  probably  by  the  consent 
of  his  brethren  he  nominated  the  clerk  of  the  peace.  He  is  called  so  in  13 
Hen.  4,  c.  10,  pi.  33.  12  Ric.  2,  c.  10,  calls  him  clerk  of  the  justices,  and 
appoints  him  wages;  and  2  Hen.  7,  c.  1,  first  makes  mention  of  custos  rotu- 
lorum.''  Can  it  have  escaped  your  Lordships  that  in  this  case  Justice  Powell 
almost  goes  out  of  his  way  to  state  that  the  clerk  of  the  peace  is  not  a  deputy 
*SQ1  ^  ^^^  custos,  but  *an  original  officer ;  and  that  Lord  Chief  Justice  Treby, 

-*  notwithstanding  the  previous  opinion  of  Lord  Holt,  intimates  that  the 
origin  of  the  custos  rotulorum  was  not  very  clear,  and  that,  instead  of  its  belong- 
ing to  the  custos  rotulorum  of  common  right  and  by  the  common  law  of  the  land 
to  nominate  the  clerk  of  the  peace,  he  probably  was  nominated  by  consent  of  his 
brethren  ?  Permit  me  also  to  call  your  Lordships'  attention  to  the  charge  to  the 
custos  rotulorum  in  the  ordinary  commissions  of  the  peace,  and  to  the  observa- 
tions as  to  the  duties  at  the  sessions  of  the  custos  rotulorum,  and  the  clerk  of 
the  peace  in  Lambard's  Eirenarcha.  The  earliest  commission  I  have  met  with 
is  at  the  commencement  of  Herbert's  Justice,  in  the  edition  of  1547 ;  and  at  the 
conclusion  it  commands  '*  John  Fitasjames,  that,  at  the  days  and  places  aforesaid, 
he  cause  to  come  writs,  precepts,  processes,  and  indictments  aforesaid,  before 
himself  and  his  said  companions,  and  inspect  and  determine  the  same."  In  an- 
other edition  of  the  same  book,  printed  in  1606,  there  is  a  similar  clause,  except 
that  it  seems  addressed  to  all  the  justices,  and  not  to  any  one  by  name ;  but  this 
may  be  a  mistake  in  the  text,  because  in  the  margin  it  is  stated  to  be  *^Al  cus» 
tos  rtftuiorum  /"  and  the  same  book,  in  the  form  of  what  is  called  "  the  new  com- 
mission/' contains  this  clause,  ''  Assignavimus  denique  te  prsefatum  Edw.  H. 
militem"  (not  the  person  first  named  m  the  commission,  for  the  officers  of  stato 
are  first  named),  '^  custodem  R.  pacis  nostra)  in  dicto  comitatu  nostro ;  ac  prop- 
terea  tu,  ad  dies  et  loca  predicta,  brevia,  precepta,  processus,  et  indictamenta 
ptedicta  coram  te  et  dicUssociis  tuis  venire  facias^  et  inspiciantur  et  debito  modo 
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tenninentnr."  Lambard,  in  his  Eirenarcha,  speaks  of  sessions  and,  among  other 
things,  of  the  officers  bound  to  attend.  ''  Two  sorts  of  men  there  are  that  are 
the  ordinary  attendants  at  *the  sessions,  that  is,  the  officers  of  the  court  ri^AQ 
and  the  jurors.  Among  the  officers,  the  custos  rotulorum  hath  worthily  *- 
the  first  place,  both  for  that  he  is  always  a  justice  of  the  quorum  in  the  com- 
mission, and  among  them  of  the  quorum  a  man,  for  the  most  part,  especially 
picked  out  for  wisdom  and  credit ,  and  yet  in  this  behalf  he  beareth  the  person 
of  an  officer,  and  ought  to  attend,  for  the  words  in  the  commission  be  to  him 
now  by  his  proper  name.  '  Quod,  ad  dies  et  loca  predicta,  brevia,  precepta,  pro- 
cessus, et  indictamenta  predicta  coram  te  et  dictis  sociis  tuis  venire  facias.' 
Whereas  until  the  14  Ric.  2,  that  charge  was  general  to  all  the  justices,  and  not 
laid  specially  upon  any  one  person  in  the  commission,  as  it  doth  appear  in  the 
Tower  by  the  records  which  I  have  already  vouched"  (see  Lambard,  373,  &c.y 
printed  in  1602).  By  the  commission  in  a  county,  the  custos  rotulorum  ought 
to  attend  at  the  sessions,  with  records,  &c.  (Com.  Justices  of  the  Peace,  D.  4) ; 
''  the  clerk  of  the  peace  oweth  his  attendance  at  the  sessions  also,  for  (omitting 
certain  things  specified)  he  readeth  the  indictments  and  serveth  the  court.  He 
enroUeth  the  acts  of  the  sessions  and  draweth  the  process.  He  also  must  deliver 
letters  to  all  such  as  be  acquitted  of  felony,  &c.  &c.  All  which  things  he  can- 
not do  if  he  be  not  present ;  so  that  he  is  an  officer  to  this  court,  and  clerk  of 
the  justices,  as  the  12  Ric.  2  nameth  him,  and  not,  as  Mr.  Barrow  thought,  the 
clerk  of  the  custos  rotulorum  only."  And  that,  as  it  seems  to  me,  is  the  true 
state  of  the  case :  the  custos  rotulorum,  though  one  of  the  justices,  is,  in  respect 
of  his  custody  of  the  rolls,  to  attend  with  the  rolls  in  the  court,  and  the  clerk 
of  the  peace,  as  a  distinct  officer  of  the  court,  is  to  record  upon  such  rolls  such 
acts  of  the  court  as  are  to  be  recorded ;  and  when  he  has  recorded  them  it  is 
his  duty  to  hand  them  over  to  the  custos  rotulorum,  that  he  may  keep  them  in 
*8afe  custody,  though  the  clerk  is  entitled  to  have  them  whilst  in  process,  ^^s-. 
In  Rex  V,  Evans,  4  Mod.  31,  the  opinion  of  Lord  Chief  Justice  Holt  ^ 
approaches  this  point,  where  he  says  the  clerk  of  the  peace  is  bound  to  deliver 
the  rolls  to  the  custos  when  completed,  though  he  is  entitled  to  have  them 
whilst  in  process.  If  there  ever  was  a  time  when  the  rolls  were  in  the  custody 
of  the  justices  at  large,  without  any  custos  rotulorum,  this  would  be  the  case ; 
and  I  see  no  reason  why  it  should  not  continue  to  be  the  case  when  one  justice 
in  particular  was  selected  to  be  custos  rotulorum.  My  opinion,  therefore,  is,^ 
not  negatively,  that  the  right  of  appointing  is  not  with  the  custos  rotulorum, 
nor  that  the  right  is  affirmatively  either  with  the  king  or  with  the  quarter  ses- 
sions,— but  that  the  question  with  which  of  them  it  is,  is  matter  of  fact  for  the 
consideration  of  a  jury,  not  matter  of  law  for  the  decision  of  a  court ;  and  with 
this  view  the  case  of  Bridgman  v.  Holt,  Show.  Pari.  Cas.  Ill,  and  the  state  of 
the  officers  in  the  superior  courts  exactly  accords.  In  Bridgman  v.  Holt  the 
question  was.  Whether  the  office  of  clerk  of  the  peace  for  enrolling  pleas  in  the 
icing's  Bench  was  in  the  king  or  in  the  chief  justice  ?  The  defendant,  who 
claimed  under  the  chief  justice,  proved  a  series  of  grants  for  a  period  of  235 
years,  whenever  the  office  became  void.  It  was  treated,  therefore,  as  a  question 
of  fact,  not  as  a  question  of  law.  And  what  is  the  state  of  the  other  officers 
of  the  superior  courts,  and  upon  what  principle  is  it  to  be  explained  ?  Why 
does  the  chief  justice  of  the  King's  Bench  appoint  the  custos  brevium  in  the 
King's  Bench,  whilst  the  gift  of  the  same  office  in  the  Common  Pleas  is  not  in 
the  chief  justice  there,  but  in  the  king  or  his  grantee  ?  Why  are  the  first  and 
third  prothonotaries  in  the  Common  Pleas  in  the  gift  of  the  chief  justice, 
*and  the  second  in  the  custos  brevium  ?  Why  does  the  king  appoint  the  r:,,^^ 
master  of  the  crown  office  in  the  King's  Bench,  and  the  chirographer  in  ^ 
the  Common  Pleas  ?  Why  is  the  office  of  exigenter  in  the  Common  Pleas  an 
inseparable  incident  to  the  person  of  the  chief  justice,  so  that  a  grant  thereof 
by  the  king  whilst  the  office  of  chief  justice  is  vacant,  is  null  and  void  ?  Why 
Jo  the  three  puisne  judges  of  the  King's  Bench  appoint  the  signer  of  the  bills 
cf  Middlesex  f    All  is  referable  to  what  is  mentioned  as  the  ground  of  the 
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opinion  in  Scroggs  v.  CoIeBhilly  Dyer,  175,  vis.  prescription  and  nsage.  And 
what  is  the  foundation  of  prescription  and  usage  but  a  lost  grant  ?  Upon  the 
whole,  therefore,  I  submit  to  your  Lordships  that  the  question  in  whom  the 
light  of  appointing  was  in  England,  before  37  Hen.  8,  is  matter  of  fact, 
depending  upon  commissions  issued  in  the  different  counties  in  England,  and 
the  usages  thereon ;  and  that,  until  such  matter  of  fact  is  duly  inquired  into 
and  ascertained,  it  cannot  be  answered  as  a  question  of  law. 

To  the  second  question, — as  every  observation  I  have  made  upon  the  first 
question  applies  with  equal  force  upon  the  second, — I  submit  to  your  Lordships, 
that  it  is  also  a  question  of  fact,  not  a  question  of  law,  in  whom  the  right  in 
Lreland  was. 

The  third  question  appears  to  me  to  depend  upon  the  point  already  noticed, 
riz.  the  right  of  the  crown  in  the  commissions  at  first  granted  under  the  statute 
of  Ed.  3,  to  reserve  to  itself  the  right  of  nominating  to  the  office  of  clerk  of  the 
peace;  for  if  the  right  existed  when  those  commissions  were  granted,  it  seems 
to  me  to  have  existed,  as  to  this  county,  when  a  commission  for  this  county  was 
first  granted :  if  the  crown  had  originally  a  right  as  to  each  county  to  mould 
*431  ^^^  maehincTy  as  it  ^pleased,  and  to  reserve  to  itself  such  nominations  as 
-*  it  thought  it  behoved  the  public  weal  it  should  reserve,  it  must  have  had 
the  same  right  as  to  this  county,  when  first  it  became  an  object  of  consideration, 
as  it  had  in  every  other.  I  am  therefore  of  opinion,  upon  the  last  question 
proposed  by  your  Lordships,  that  the  right  of  appointing  the  clerk  of  the  peace 
in  the  King's  County  in  Ireland,  when  the  district  that  county  comprises  was 
first  made  a  county,  was  in  the  crown. 

LiTTLEDALE,  J.  My  Lords,  upon  the  first  question,  I  am  of  opinion  that 
the  right  to  appoint  to  all  the  offices  connected  with  the  administration  of  justice 
is  vested  in  the  crown  by  the  royal  prerogative ;  and  if  the  crown  by  its  royal 
prerogative  constitutes  a  new  court  of  justice,  it  may  appoint  the  judges  of  the 
court,  and  all  the  subordinate  officers,  upon  such  terms  as  it  shall  think  proper. 
8o  also  if  the  crown,  by  virtue  of  an  act  of  parliament,  is  authorized  to  consti- 
tute a  court,  it  may  appoint  the  judges  of  that  court,  and  also  the  officers,  in 
such  manner  as  it  may  deem  most  expedient  to  carry  into  effect  the  object  of 
the  legislature.  But  if,  in  the  constitution  of  a  court  formed  under  the  authority 
of  parliament,  the  crown  appoints  the  judges,  but  does  not  appoint  the  officers 
of  the  court,  but  is  silent  as  to  the  appointment  of  any  officer ;  then  I  appre- 
hend, as  a  matter  of  law,  the  power  of  appointing  the  officers  belongs  to  the 
Court  itself,  or  to  some  member  or  members  of  the  Court  to  whom  particular 
duties  are  assigned,  and  who,  in  the  discharge  of  those  duties,  must  commit  the 
performance  of  the  minor  part  of  those  duties  to  some  subordinate  officer  or 
clerk :  if  the  crown  has  once  waived  the  right  of  appointing  the  officers,  and 
has  suffered  either  the  judges  of  the  court  at  large,  or  some  particular  judge  to 
whom  special  powers  are  confided,  to  appoint  the  officers  necessary  to  conduct 
i^AAl  ^^^  ^subordinate  business  of  the  Court,  then,  I  apprehend,  the  crown  can- 
-*  not  afterwards  interfere,  and  take  from  the  court,  or  particular  members, 
the  appointment  of  the  subordinate  officers ;  for  otherwise  great  confusion  would 
ensue  in  the  administration  of  justice,  the  officers  acting  under  the  authority  of 
the  Court,  but  being  liable  to  be  displaced :  and  the  crown,  by  allowing  the 
Court  to  appoint  the  officers  in  the  first  instance,  has  manifested  its  intention 
that  that  should  be  the  course  of  proceeding  in  the  administration  of  justice  in 
that  court.  If  I  am  right  in  taking  this  view  of  the  subject,  I  think  it  will 
follow  that  the  appointment  to  the  office  of  clerk  of  the  peace  within  the  shires 
of  England  did,  by  law,  previously  to  the  passing  of  the  act  of  37  H.  8,  c.  1, 
belong  of  right  to  the  custos  rotulorum  of  the  shire  by  virtue  of  his  office. 

The  office  of  custos  rotulorum,  and  that  of  clerk  of  the  peace,  are  offices 
created  within  the  time  of  legal  memory.  No  immemorial  usage  or  prescription 
can  therefore  be  applied  to  either  of  them.  But  if  it  be  true  that,  in  the  cases 
of  ancient  courts  or  superior  officers  intrusted  with  the  administration  of  public 
jistice,  the  principle  be  recognised  that  the  members  of  the  court,  or  some 
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luperior  officer,  have  appointed  the  subordinate  officers  or  clerks  to  assist  in  the 
adxniDistration  of  justice ;  then  I  take  it,  on  the  creation  of  new  courts  or 
superior  officers  within  time  of  memory,  the  same  principle  will  apply,  that  the 
Court  or  superior  officer,  as  the  case  may  be,  have,  as  incident  to  the  court  or 
office,  a  right  to  appoint  the  subordinate  officers  or  clerks, — saving  always  the 
right  of  the  crown,  on  the  first  creation  of  the  court  or  superior  office,  to  con- 
stitute and  regulate  it  as  it  thinks  proper,  both  as  to  the  subordinate  officers  and 
clerks,  and  in  other  respects  as  the  crown  thinks  fit. 

The  oldest  authority  that  recognises  this  common-law  principle  is  the  statute 
of  Westminster  2d,  13  Ed.  1,  *8t.  1,  c.  30  :  "That  all  justices  of  the  ^^^ 
benches  from  henceforth  shall  have  in  their  circuits  clerks  to  enrol  all  ^ 
pleas  pleaded  before  them,  like  as  they  have  had  in  time  passed."  And  Lord 
Coke,  in  commenting  upon  this  statute  in  2  Inst.  425,  says,  "  This  power  is  as 
anciently  they  used  to  have,  that  is,  by  the  common  law ;"  and  he  states  the 
reason  why  this  clause  of  the  act  was  passed,  was,  that  the  king  had  been 
informed  that  he  might  appoint  the  officers  on  the  circuits,  which  this  writer 
declares  to  belong  to  the  justices,  and  that  they  enjoyed  the  same  of  ancient 
time,  that  is,  by  the  common  law ;  and  then  he  goes  on  to  give  the  reason  of 
the  justices  having  this  power ; — (at  present,  indeed,  the  senior  judge  appoints, 
and  has  done  so  for  a  considerable  time  past ;  how  this  has  happened  1  cannot 
now  ascertain ;  whether  the  second  judge  had  acquiesced  in  the  senior  judge 
appointing  so  long,  that  it  cannot  now  be  objected  to ;  or  whether  the  practice 
in  modern  times  may  be  evidence  of  a  usage  before  the  time  of  legal  memory, 
so  as  to  found  a  right  such  as  the  statute  referred  to  on  ancient  usage ;) — "  and 
the  reason  thereof  is  twofold :  first,  for  that  the  law  doth  ever  appoint  those 
that  have  the  greatest  knowledge  and  skill  to  perform  that  which  is  to  be  done ; 
second,  the  officers  and  clerks  are  but  to  enter,  cnrof^  or  effect  that  which  the 
justices  do  adjudge,  award,  or  order,  the  insufficient  doing  whereof  makcth  the 
proceeding  of  the  justices  erroneous,  than  the  which  nothing  can  be  more  dis- 
honourable and  grievous  to  the  justices, and  prejudicial  to  the  party;  therefore 
the  law,  as  here  it  appeareth,  did  appropriate  to  the  justices  the  making  of  their 
own  clerks  and  officers,  and  so  to  proceed  judicially  by  their  own  instruments, 
and  this  was  the  common  law.  The  king  cannot  grant  the  office  of  the  shire  or 
county  clerk  (who  is  to  enter  all  judgments  and  proceedings  in  the  county  court), 
for  that  the  making  the  shire  clerk  *belongeth  to  the  sheriff  by  the  com-  ^^ -g 
mon  law,  as  in  Mitton's  case  it  appeared,  et  sic  de  cxtcris."  In  Mittoo's  *- 
case,  4  Rep.  32,  Queen  Elizabeth  had  granted  the  office  of  county  clerk  or  shire 
clerk  to  Mitton  and  others.  The  Queen  appointed  Hopton  to  be  sheriff  of  the 
county,  who  interrupted  Mitton.  It  was  resolved  that  the  county  court,  and 
the  entering  of  all  proceedings  in  it,  are  incident  to  the  office  of  sheriffs,  and, 
therefore,  cannot  by  letters  patent  be  divided  from  it ;  and  after  adverting  to 
some  other  points  which  had  been  raised,  it  goes  on  to  state,  that,  as  a  general 
answer  to  all  objections,  "  great  inconvenience  would  ensue  to  sheriffs,  who  are 
great  and  ancient  officers  and  ministers  of  justice,  if  such  grants  should  be  of 
validity ;  for  by  such,  as  well  the  entering  of  all  proceedings  in  the  same  court, 
as  the  custody  of  the  entries  and  rolls  thereof,  do  belong  to  the  office  of  sheriff:" 
he  proceeds  afterwards  to  say,  "  If  the  record  be  embezzled,  the  sheriff  shall 
answer  for  it,  and  therefore  it  would  be  full  of  danger  and  damage  to  sheriffs  if 
others  should  be  appointed  to  keep  the  entries  and  rolls  of  the  county  court,  and 
yet  the  sheriff  should  answer  for  them  as  immediate  officer  to  the  court ;  and 
therefore  the  sheriff  shall  appoint  clerks  under  him  in  his  county  court,  for 
whom  he  shall  answer  at  his  peril;  the  same  law  of  the  sheriff's  toUrn ;  and 
law  and  reason  require  that  the  sheriff,  who  is  a  public  officer  and  minister  of 
justice,  and  who  has  an  office  of  such  eminence,  confidence,  peril,  and  charge, 
ought  to  have  all  rights  appertaining  to  his  office,  and  ought  to  be  favoured  in 
law  before  any  private  person,  for  his  singular  benefit  and  avail."  And  then  it 
goes  on  to  state,  that  the  sheriffs  shall  have  the  custody  of  gaols,  and  shall  put 
m  such  keepers  for  whom  they  will  answer }  and  the  reason  given  is,  because 
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^4  •>-.  they  sball  be  ^answerable  for  escapes.  And  it  goes  on  to  state^  that  it 
'-^  would  be  against  all  reason  that  they  should  be  answerable  for  escapes, 
and  subject  to  amerciaments,  and  yet  that  another  should  have  the  keeping  and 
custody  of  the  gaol.  The  parliamentary  declaration  in  the  statute  of  West- 
minster, and  Lord  Coke's  Commentary,  and  also  the  resolution  in  Mitton's  case, 
seem  sufficient  to  show,  that  in  ancient  offices  the  right  of  appointment  of  the 
subordinate  officers  and  clerks  is  in  the  Court,  or  the  superior  officer,  as  the  case 
may  be.  And  I  apprehend,  that  if  a  new  court  or  office  be  created,  the  same 
rules  will  attach,  as  the  reasons  for  it  are  precisely  the  same.  The  language  of 
Lord  Coke  in  his  Institutes,  and  the  language  of  the  Court  in  Mitton's  case^ 
apply  in  every  respect  to  such  officers  as  the  custos  rotulorum  and  clerk  of  the 
peace,  whose  case  is  now  under  consideration ;  and  with  respect  to  the  principle 
of  new  offices  being  to  be  governed  by  the  rules  of  the  common  law,  I  would 
refer  to  the  case  of  Wilkes  v,  Williams,  8  T.  R.  31.  That  was  an  action  on 
promises,  and  the  defendant  pleaded  in  abatement,  that  he  was  a  tipstaff  of  the 
Court  of  Chancery,  and  then  he  says,  that  there  is  an  ancient  custom  in  the 
High  Court  of  Chancery,  time  out  of  mind,  that  all  the  resident  officers,  clerks, 
and  ministers  of  the  same  Court  of  Chancery  shall  be  freed  and  quieted  as 
anciently  used  to  be,  according  to  the  liberties  and  privileges  of  the  Court 
immemorially  used,  and  ought  not  to  be  impleaded  elsewhere  than  before  the 
Chancellor  or  Keeper  of  the  Great  Seal ;  and  on  a  demurrer,  objections  were 
taken,  amongst  others,  to  the  plea  :  it  was  stated  to  be  pleaded  as  an  exemption 
to  offices  created  within  time  of  memory ;  as  to  which  the  Court  held,  that  such 
*4$^1  ^  <^usto™  might  well  extend  to  newly-created  offices ;  for  when  an  '''imrae- 
-*  morial  privilege  is  claimed  for  all  the  officers  of  the  Court,  and  some  offices 
are  made  within  the  time  of  legal  memory,  they  must  also  fall  within  the  privi- 
lege. So  I  say  here,  that  if  the  common  law  allows  ancient  courts  and  superior 
officers  to  appoint  their  clerks  and  subordinate  officers,  the  same  common-law 
principle  applies  to  new  courts  and  newly-created  offices. 

The  precise  origin,  either  of  the  custos  rotulorum  or  of  the  clerk  of  the  peace, 
docs  not  appear  to  be  very  well  known.  There  were  at  the  common  law  persons 
who  were  called  conservators  of  the  peace.  Some  of  these  were  such  by  virtue 
of  certain  offices  which  they  held;  others  appear  to  have  been  elected.  The 
precise  nature  and  extent  of  their  functions  do  not  appear  clearly  defined,  nor 
whether  they  had  a  clerk  to  enrol  and  enter  their  proceedings,  nor  how  that 
clerk  was  appointed.  These  conservators  were  discontinued,  and  the  mode  in 
which  the  constitution  of  the  conservators  of  the  peace  was  changed  and  the 
present  justices  of  the  peace  were  constituted,  will  be  seen  in  Lambard's  Eiren- 
archa,  c.  4,  p.  1.  Several  acts  of  parliament  were  made  in  the  time  of  Edw. 
3,  viz.  1  Edw.  3,  st.  2,  c.  16,  4  Edw.  3,  c.  2,  18  Edw.  3,  st.  2,  c.  2,  and  34 
Edw.  '3,  c.  1,  and  the  origin  of  the  justices  of  the  peace,  as  at  present  consti- 
tuted, is  to  be  found  in  these  statutes,  and,  consequently,  within  time  of  legal 
memory ;  and  it  may  be  considered  that  the  last  of  these  was  more  particularly 
that  which  decided  the  character  and  constitution  of  the  present  justices.  These 
justices  at  large  had  at  first  the  custody  or  keeping  of  the  rolls,  and  even  still 
they  have  them  in  point  of  law,  as  all  certioraries  and  writs  of  error  are  directed 
to  them.  No  mention  is  made  in  any  of  these  acts  of  Edw.  3,  of  any  such  offi- 
cer as  custos  rotulorum — and  it  is  not  very  clear  when  he  was  first  constituted 
— ^nor  of  any  such  office  as  clerk  of  the  peace.  But  by  the  12  Rich.  2,  c.  10, 
^^g-|  the  clerk  of  *the  justices  shall  have  2«.  a  day  for  his  wages,  and  the  clerk 
^  of  the  justices  I  take  to  be  the  present  clerk  of  the  peace ;  and  in  11 
Hen.  7,  c.  15,  the  custos  rotulorum  is  mentioned  as  being  authorized  to  have  tL , 
oversight  of  the  sheriffs  in  the  cases  mentioned.  And  it  seems  from  the  refer- 
ence iu  Lambard,  40,  that  there  was  such  an  office  as  custos  rotulorum  as  early 
as  the  14  Rich.  2.  It  does  not  appear  whether  previously  to  that  time  there  was 
any  such  person  as  the  custos  rotulorum ;  and  if  there  was  not,  the  justices 
would,  as  incident  to  their  office,  have  a  right  to  appoint  their  clerk  according 
to  the  rules  of  the  common  law. 
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But  as  soon  as  the  jnstioes  became  a  distinot  oourt,  it  would  be  inconvenient 
that  the  records  should  be  dispersed  amongst  them  promiscuously,  and  not  kept 
together  in  one  place.  Lord  Holt,  in  Harcourt  v.  Fox,  says  he  lopks  upon  it 
it  was  in  the  power  of  the  king  to  appoint  some  particular  person  to  have  the 
custody  and  charge  of  the  records,  and  that  he  should  be  a  person  responsible 
to  the  justices  for  the  safe  keeping  of  them ;  and  he  says  this  was  thought  con- 
Tenient,  for  the  words  at  the  end  of  the  commission  of  the  peace  are,  **  We 
appoint  you  to  be  keeper  of  the  records  and  rolls  of  the  county."  He  goes  on 
to  say,  "  This  seems  to  me  to  be  the  commencement  of  the  office  of  the  custos 
rotulorum ;  for  no  one  being  more  in  commission  than  another,  it  was  in  the 
power  of  the  king,  by  his  prerogative,  to  appoint  one  to  keep  the  records.  But, 
therefore,  it  docs  necessarily  follow  that  no  person  whatsoever  could  be  cus- 
tos that  was  not  a  justice  of  peace  in  commission."  Then  Lord  Holt  goes  on 
to  consider  how  the  custos  came  to  appoint  the  clerk  of  the  peace.  He  says, 
''  The  custos  names  him  for  this  reason,  because  the  rolls  and  records  of  the 
sessions  being  by  the  commission  put  into  the  custody  of  the  custos  rotulurumi 
the  clerk  being  the  ^person  that  must  be  trusted  with  the  rolls  to  make  ^^^a 
entries  upon,  to  draw  judgments,  to  record  pleas,  to  join  issues,  and  enter  ^ 
judgments,  then  by  common  right  and  by  the  common  law  of  the  land  it  belongs 
to  him  that  hath  the  keeping  of  the  records  to  nominate  this  clerk,  and  not  to 
any  one  else;  and  it  would  be  the  most  inconvenient  thing  in  the  world  that 
the  custos  rotulorum,  being  intrusted  with  the  custody  of  the  records  by  his  com- 
mission, any  other  should  be  made  clerk  of  the  peace  for  the  actual  possession 
of  these  records  than  such  a  one  as  be  should  appoint,  when  upon  any  loss  or 
miscarriage  he  is  answerable  for  it  himself  to*  the  king  and  to  the  subject." 

This  reasoning  of  Lord  Holt  as  to  the  propriety  of  the  person  who  has  the 
records  of  a  court  intrusted  to  him  appointing  a  subordinate  officer  to  take  care 
of  them,  is  certainly  extra-judicial ;  but  it  falls  in  precisely  with  what  is  said 
by  Lord  Coke  in  his  2d  Inst.,  commenting  on  the  statute  of  Westminster  2d^  as 
to  clerks  of  assize,  and  the  language  of  the  Court  in  Mitton's  case. 

This  conjecture  of  the  origin  of  the  clerk  of  the  peace's  being  appointed  by 
the  custos  rotulorum  is  called  in  question,  first,  because  in  12  Rich.  2,  c.  10,  he 
is  called  clerk  to  the  justices;  secondly,  because  Lambard,  m  his  Eirenarcha, 
at  p.  877,  calls  him,  in  conformity  with  the  stat.  of  Rich.  2,  clerk  to  the  justices, 
and  not  as  the  clerk  of  the  custos  rotulorum  only ;  thirdly,  because  in  the  Year- 
book, 2  Hen.  7,  fol.  1,  he  is  called  the  clerk  and  attorney  of  the  king.  He  is 
in  the  statute  of  Rich.  2  called  clerk  of  the  justices.  It  does  not  appear  that 
there  was  then  any  custos  rotulorum ;  but  admitting  there  was,  and  taking  the 
assertion  of  Lambard  that  at  the  time  he  wrote  he  was  clerk  to  the  justices,  it 
does  not  follow  that  he  is  to  be  appointed  by  the  justices.  The  justices  form 
the  Court,  and  therefore  he  may  with  propriety  be  called  their  clerk,  because  he 
is  to  record  their  proceedings,  and  it  is  his  duty  to  attend  the  Court. 

*My  Lords,  it  is  to  be  observed  also  that  the  legal  custody  of  the  rolls  ^t^i 
and  records  is  in  the  justices,  though  the  actual  custody  is  in  the  custos  ^ 
totulorum,  who  is  to  produce  them  at  the  sessions,  and  upon  other  proper  occa- 
sions to  the  justices ;  and  therefore  there  is  no  more  inconsistency  in  caliing 
him  clerk  to  the  justices,  when  he  is  appointed  by  the  custos  rotulorum,  than 
there  is  in  saying  that  the  rolls  are  in  the  legal  custody  of  the  justices,  tliough 
the  actual  custody  is  in  the  custos  by  virtue  of  the  king's  commission.  But  if 
Lambard's  authority  is  to  be  taken,  that  at  the  time  when  there  was  a  custom 
clerk  of  the  peace  was  the  clerk  of  the  justices,  his  authority  must  be  takea 

ogcther,  and  in  the  next  paragraph  he  says,  "  Howbeit "  (as  much  as  to  say 
notwithstanding  he  is  clerk  to  the  justices),  '<  the  nomination  and  appointment 
of  him  hath  long  time  belonged  to  the  custos  rotulorum.  Aud  this  office  was 
also  for  a  time  given  by  the  kiug^s  lettisrs  patent  for  term  of  life,  as  that  of  the 
custos  rotulorum  was,  until  the  stat.  of  37  Hen.  8,  c.  1,  recontinued  the  ancient 
order  of  giving  it  by  the  custos  rotulorum  only."  He  therefore  considers  that 
the  ancient  order  of  giving  it  was  in  the  custos. 
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Then,  as  to  His  being  ealled  in  the  Tear-books  clerk  and  attorney  of  the  king^ 
nothing  can  be  inferred  against  the  right  of  the  custos  from  that :  if  he  is  to 
enter  the  proceedings  on  the  rolls  and  records,  he  is,  as  far  as  that  applies  to 
entries  in  which  the  kins  is  concerned,  the  clerk  and  attorney  for  the  kins ; 
bat  that  has  nothing  to  do  with  the  right  of  appointment.  The  officer  on  the 
drcoit,  who  in  common  parlance  is  called  clerk  of  assize,  is  really  the  cUrk  of 
the  ctmzeg  and  clerk  of  the  crowny  and  is  so  called  in  his  grant  of  office. 

The  statute  of  Westminster  speaks  of  the  justices  within  circuits  appointing 
their  clerks  to  enrol  pleas  pleaded  before  them,  in  general  terms ;  and  when 
*521  ^  ^duties  come  to  be  specified,  he  is  called  clerk  of  the  assizes  and  clerk 
-*  of  the  crown ;  that  is,  he  is  the  clerk  of  the  assizes  as  to  those  thin^ 
which  relate  to  civil  suits,  and  clerk  of  the  crown  as  to  those  things  which 
relate  to  the  crown. 

It  is  not  material  to  consider  in  what  relation  he  stood  to  the  custos,  whether 
he  is  his  deputy  or  his  clerk,  or  the  clerk  to  the  body  of  justices  for  whom  the 
eostos  keeps  the  rolls  and  records ;  but  the  question  is,  in  whom  is  the  right 
of  appointment  f  He  cannot  be  considered  as  the  deputy  of  the  custos  in  the 
kgal  sense  of  the  word,  because  a  deputy  may  perform  all  the  duties  of  the 
principal,  which  the  clerk  of  the  peace  cannot.  Besides  the  case  of  Harcourt 
9.  Fox,  there  is  the  case  of  Saunders  v,  Owen.  That  was  an  assize  of  novel 
disseisin  in  the  office  of  clerk  of  the  peace.  The  case  turned  upon  the  manner 
of  the  appointment,  because  at  that  time  there  was  no  doubt  about  the  right  of 
the  custos  to  appoint.  In  the  report  of  the  case  in  Salkeld,  the  Court  say  that 
it  always  belonged  to  the  custos  rotulorum  to  nominate  the  clerk  of  the  peace ; 
but  the  clerk  of  the  peace  was  removable  whenever  the  custos  rotulorum  was 
removed  or  changed,  and  moreover  was  removable  at  the  will  of  the  custos  till' 
the  32  Hen.  8,  which  makes  him  continue  in  quottsgtie  the  custos  shall  continue 
in.  This,  therefore,  is  a  declaration  of  the  Court  as  to  the  original  right  of  the 
custos,  which  also  considered  that  the  e£Fect  of  the  stat.  of  37  Hen.  8  only 
altered  the  period  of  the  duration  of  the  office.  In  Jenkins,  216,  pi.  59,  it  is 
stated  that  the  custos  rotulorum  appoints  the  clerk  of  the  peace.  In  The  King 
V.  Evans,  4  Mod.  31,  the  custos  rotulorum  was  displaced,  and  the  clerk  of  the 
peace  refused  to  deliver  the  rolls  to  the  new  custos.  He  was  indicted  and  found 
goilty,  and  removed  from  his  office,  and  brought  a  mandamus  to  be  restored.  It 
*531  ^^  ^^  ^^  ^^  ^^  ^  ^ministerial  officer  to  the  custos,  and  ought  to 
-*  deliver  the  records  to  him  at  the  end  of  the  sessions.  The  Chief  Justice 
aaid  ''  the  clerk  of  the  peace  ought  to  make  out  all  the  process,  which  cannot 
be  done  without  the  rolls.  When  they  are  completed,  he  must  deliver  them  to 
the  custos ;  but  so  long  as  they  are  in  process,  they  are  to  be  with  the  clerk  of 
the  peace ;  and  therefore  it  seemed  reasonable  that  the  defendant  should  be 
restored ;"  but  three  Judges  were  of  a  contrary  opinion.  This  case  does  not 
seem  to  prove  much  either  way  as  to  the  right  of  appointment,  but  only  as  to  the 
conduct  of  the  clerk  of  the  peace,  and  that  the  custos  might  require  the  rolls  to 
be  delivered  to  himself  if  he  thought  fit ;  of  which  there  could  be  no  doubt. 
The  case  is  also  reported  in  1  Show.  262,  and  12  Mod.  13.  In  the  latter  case 
Holt  says  the  custody  of  the  rolls  belongs  to  the  custos  rotulorum  :  the  clerk 
of  the  peace  is  a  distinct  officer,  and  not  a  mere  servant.  A  peremptory  man- 
damus was  ordered. 

Then  it  is  material  to  consider  whether  the  statute  of  37  Hen.  8,  c.  1,  throws 
any  light  upon  this  subject.  It  begins,  <'  Where  before  this  time  the  Lord 
Chancellor  of  England  for  the  time  being  hath,  by  reason  of  his  office  of  the 
Ahaocellorship,  the  nomination  and  appointment  of  the  custos  rotulorum,  and 
that  in  like  manner  all  and  every  person  which  hath  had  and  enjoyed  the  said 
office  of  the  custos  rotulorum  hath  had  until  now  of  late  the  nomination  and' 
appointment  of  the  clerk  of  the  peace }  and  whereas  now  of  late  divers  and 
sundry  persons  not  having  learned,  nor  being  able  for  lack  of  knowledge  to 
exercise  the  offices  of  custos  rotulorum  and  clerk  of  the  peace,  have,  of  late 
years,  by  labour,  friendship,  and  means,  attained  and  gotten  for  term  of  their 
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lives,  of  tlie  king's  majestyy  several  miits  by  his  higlmess's  letters  patent  to 
tliem  made  of  the  said  clerkship  of  the  peace :"  and  then  it  goes  on  to  enaci 
*how  these  offices  shall  be  appointed  to  in  future ;  and,  as  to  the  clerk  of  p„r ^ 
the  peace,  that  he  shall  be  appointed  by  the  custos.  Farther  acts  of  parlia-  ^ 
ment  have  since  been  passed  as  to  these  offices,  but  they  are  not  material  to 
the  inquiry.  This  recital  then  appears  to  contain  a  direct  recognition  of  the 
right  of  the  cnstos  rotulonim  to  appoint  the  clerk  of  the  peace.  It  says  that 
the  custos  hath  had  until  now  of  late  the  nomination  and  appointment.-  That 
must  mean  the  rightful  nomination  and  appointment.    And  then  it  goes  on  to 

S've  the  custos  a  distinct  power  of  appointment  to  hold  the  office  as  long  as  he 
lould  continue  custos. 

It  may,  however,  be  said  that  this  act  cannot  be  taken  to  recognise  any  pre- 
existing right  in  the  custos,  because  it  says  that  the  Lord  Chancellor  had,  by  virtue 
of  his  office,  the  nomination  and  appointment  of  the  custos,  and  which  he  had 
not  by  law.  I  admit  that  he  had  it  not  by  law ;  the  only  way  to  account  for 
this  recital  in  the  act  is,  that  in  point  of  fact  he  had  exercised  the  right ;  and 
which  he  probably  had  done  because  he  made  out  the  commission,  and  he  might 
oonsider  that  it  was  proper  for  him  to  direct  who  were  to  keep  the  records.  But, 
ai  all  events,  there  is  a  parliamentary  recognition  that  the  crown  had  not 
appointed  the  clerk  of  the  peace  at  the  first  formation  of  the  court  of  the  jus- 
tices, because  it  says  that  the  custos  rotulorum  had  until  now  of  late  appointed 
the  clerk  of  the  peace,  and  that  now  of  late  persons  had  got  grants  from  the 
orown ;  and  of  course  it  follows  that  at  the  first  formation  the  crown  had  not 
exercised  the  right ;  and  that  being  so,  the  title  of  the  crown  cannot  be  sup- 
ported ;  and  then  it  becomes  a  question  whether  the  nomination  be  in  the  justices 
ai  large  or  in  the  custos  rotulorum. 

It  may  be  said  there  are  a  sreat  many  offices  in  courts  of  justice  where  the 
power  of  nomination  is  not  as  is  ''^contended  for  by  the  plaintiff  in  error.^  v*'^'^ 
No  doubt  many  are  in  the  crown :  as  to  which  I  consider  that  the  right  ^ 
of  nomination  was  waived  by  the  crown  on  the  original  formation  of  the  court. 
In  others  it  is  in  the  Chief  Justice ;  and,  as  to  them,  I  consider  that  the  right 
of  the  Chief  Justice  is  founded  in  prescription,  which  has  taken  it  away  from 
the  Court  at  large.  ^And  there  are  subordinate  officers  or  clerks  who  are 
appointed  by  the  superior  officers.  In  the  case  of  Scroggs  v,  Coleshill,  the  office 
Qt  exigenter  became  vacant  in  1558,  and  afterwards  Sir  Richard  Brooke,  Chief 
Justice  of  the  Common  Pleas,  died,  and  during  the  vacancy  of  both  offices 
Queen  Mary  granted  the  office  of  exigenter  to  Coleshill,  and  a^rwards  granted 
the  office  of  Chief  Justice  to  Anthony  Brown,  who  refused  to  admit  Coleshill, 
and  granted  the  office  to  Scroggs.  And  then  in  1  &  2  £liz.  the  rights  of  the 
parties  were  discussed,  and  it  was  held  by  the  Judges  present,  vis.  the  Judges 
of  the  King's  Bench  and  the  Chief  Baron,  the  Judges  of  the  Common  Pleas 
being  excluded,  that  the  title  of  Coleshill  was  null,  and  that  the  right  of  the 
office  by  no  means  and  at  no  time  belongs  or  can  belong  to  the  Queen,  but  is 
only  in  the  disposal  of  the  Chief  Justice  for  the  time  being,  as  an  inseparable 
incident  belonging  to  the  person  of  the  Chief  Justice  by  reason  of  prescription 
and  usage.  At  the  end  of  the  case  a  reference  is  made  to  the  statute  of  West- 
minster, and  it  then  goes  on : — '<  And  so  it  seems  in  reason  that  the  justices 
were  before  the  clerks,  and  made  clerks  at  their  pleasure."  In  this  case  the 
title  of  the  Chief  Justice  stands  upon  usage  and  prescription,  and  very  properly 
80,  because  by  the  common  law  the  right  to  appoint  the  officers  of  the  Court 
was  in  all  the  Judges  of  the  Court,  and  the  Chief  Justice  alone  could  only 


^56 
belonff  to  the  Queen ;  and  the  question  then,  I  apprehend,  was  ^ 

between  the  nght  of  the  whole  Court  and  the  right  of  the  Chief  Justice,  which 

latter  could  only  be  founded  by  prescription. 

The  next  case  to  that  of  Scroggs  v.  Coleshill  is  in  Dyer,  176  a,  by  which  ii 

appears  that  the  office  of  ohirographer  and  of  ouatoa  bievium  in  the  Common 
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FlesB  botli  belong  to  tlie  khiff.  The  next  ease  is  ihat  of  the  Daebess  of  Orafton 
V.  Hall,  Skin.  845,  and  Bridffman  v.  Hall,  in  Shower's  Parliamentary  Cases, 
111.  That  was  a  question  between  the  crown  and  the  Chief  Justice  of  the 
King's  Bench,  as  to  the  right  of  appointing  the  chief  clerk  of  the  King's  Bench. 
The  Chief  Justice  claimed  the  right  by  prescription ;  and  one  question  was, 
whether  the  prescription  was  interrupted  by  an  act  of  parliament  of  15  £d.  3 : 
bat  the  right  of  the  Chief  Justice  was  put  on  the  point  of  prescription,  and 
not  upon  the  common-law  right,  for  that  would  hare  given  it  to  the  whole 
Court. 

Another  question  is,  whether  this  right  of  nomination  is  not  a  matter  of  fact 
to  be  decided  by  a  jury,  rather  than  as  a  matter  of  law.  But  I  think  it  is  a 
question  of  mere  law  for  the  reasons  I  have  given.  The  only  thing  that  could 
be  considered  as  a  matter  of  hct  to  be  tried  by  a  jury,  would  be,  whether  the 
crown  had  reserved  the  right  of  nominating  the  clerk  of  the  justices,  or  what- 
ever he  may  be  called,  at  the  time  when  the  first  commission  issued  for  appointing 
justices  of  the  peace ;  and  I  think  that  courts  of  law  may  take  judicial  notice 
tiiat  they  did  not  do  so,  from  a  total  absence  of  anything  appearing  to  coun* 
tenance  such  a  supposition,  and  from  the  language  of  the  stat.  of  37  H.  8,  where 
*^71  ^^^^  exercise,  in  fact,  is  distinctiy  negatived,  and  from  the  ^various 
^  authorities  which  I  have  referred  to  as  to  the  office  in  question,  in  none  of 
which  is  it  in  any  way  supposed  that  the  crown  did  exercise  such  a  right  in  the 
first  instance. 

It  may  be  said,  that  in  the  counties  palatine  a  different  rule  prevails ;  that  in 
the  county  palatine  of  Lancaster  the  clenc  of  the  peace  is  not  appointed  by  the  cus- 
t08  rotulorum ;  and  that  in  Durham  the  bishop  does  not  appoint  in  the  character 
of  custos  rotulorum.  Whatever  is  done  in  the  counties  palatine  is  not  necessarily 
according  to  the  rule  of  the  common  law,  but  it  depends  altogether  on  the  particu- 
lar constitution  of  each  county,  as  it  was  originally  formed  by  act  of  parliament  or 
otherwise ;  and  I  do  not  consider  that  what  has  been  done  in  counties  palatine 
can  affect  the  general  principles  of  the  common  law. 

I  am  therefore  of  opinion,  on  the  first  question,  that  the  appointment  to  the 
office  of  clerk  of  the  peace  within  the  shires  of  England  did  by  law,  previously 
to  the  passing  of  the  act  of  37  H.  8,  c.  1,  belong  of  right  to  the  custos  rotulorum 
of  the  shire,  by  virtue  of  his  said  office. 

The  law  of  Ireland  before  the  time  of  H.  2  was  the  Brehon  law.  Kine  John, 
in  the  12th  year  of  his  reign,  is  said  in  Co.  Lit.  141  a,  to  have  gone  into  Ireland, 
and  there,  by  the  advice  of  grave  and  learned  men  in  the  laws,  whom  he  carried 
with  him,  to  have  ordained  and  established  that  Ireland  should  be  governed  by 
the  laws  of  England.  Some  of  the  Irish  accepted,  but  others  objected  to  this. 
In  the  parliament  of  Balkenny,  40  Edw.  8,  the  Brehon  law  was  abolished.  In 
Poyning's  Law,  10  H.  7,  it  is  stated  that  English  statutes  before  that  made  in 
England  shall  be  in  force  in  Ireland.  Whatever,  therefore,  were  the  rights  of 
the  crown,  or  other  persons  in  England,  at  the  formation  of  the  courts  of  jus- 
tices in  England,  were  also  the  rights  of  the  corresponding  persons  in  Ireland. 
*W\  *^^  ^^  ^^  parliament  in  Ireland  before  the  year  1800  took  away  the  rights 
-^  of  the  custos.  I  am  of  opinion,  therefore,  on  the  second  question,  that 
the  appointment  of  the  office  of  clerk  of  the  peace  within  the  shires  of  Ireland 
did  by  law,  in  and  previously  to  the  year  1800,  belong  of  right  to  the  custos 
rotulorum  of  the  shire,  bv  virtue  of  his  said  office. 

The  appointment  of  the  King's  County  was,  by  3  &  4  Ph.  &  M.  o.  2,  s.  3. 
A  new  county,  with  all  the  officers  attached  to  it,  will  follow  the  rule  of  all  other 
eonnties ;  and  if  the  crown,  at  the  time  of  the  original  formation  of  the  court 
of  the  justices  in  England,  did  not  exercise  the  nomination  and  amniintment  of 
the  officers,  it  could  not  do  so  in  Ireland,  either  when  the  court  of  justices  was 
first  formed  there,  or  at  the  time  of  the  formation  of  the  Kin^s  County.  The 
dause  is  as  follows : — "  And  be  it  also  enacted,  by  the  authorities  aforesaid,  that 
the  new  fort  in  Offiuly  be  from  henceforth  for  ever  called  and  named  Piulipstown, 
aad  that  the  sud  ooontrie  of  OAUj,  and  sooh  portion  of  the  said  GMiniMliy  at* 
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Btandeth  and  is  situated  of  that  side  of  the  river  of  Barrow,  wherenp  m  the  said  Phi- 
lipstown  standeth  and  is  situated,  and  all  the  seigniories,  honors,  manors,  lands, 
tenements,  and  hereditaments  of  the  same  country  and  portion,  and  every  of 
them,  be  from  the  feast  of  St.  Michael  the  Archangel,  next  coming  after  the  first 
day  of  this  present  parliament,  one  shire  or  countie,  named,  known,  and  called, 
the  King's  Countie ;  and  shall  from  the  said  feast  be  taken,  reputed,  and  used 
as  a  countie  or  shire  to  all  purposes  for  ever ;  and  that  there  shall  be  appointed, 
ordained,  and  made,  within  the  said  countie  or  shire,  for  the  rule  thereof,  and 
execution  of  things  there,  sherife,  coroners,  escheator,  clerke  of  the  market,  and 
other  officers  and  ministers  of  justice,  vearly,  as  in  other  the  shires  or  counties 
of  this  realm  of  Ireland  be  or  should  be/' 

*I  am  therefore  of  opinion,  as  to  the  third  question,  that  the  right  to  p^gg 
appoint  to  the  office  of  clerk  of  the  peace  within  the  King's  County  of  *- 
Ireland  did,  by  law,  in  and  previously  to  the  ^ear  1800,  belong  to  the  custos 
rotulorum  of  the  said  shire,  by  virtue  of  his  said  office. 

Gaseleb,  J.  My  Lords,  as  I  have  reason  to  believe  that  all  my  learned 
brethren  who  are  now  present,  with  the  exception  of  one  only,  will  concur  in 
the  answers  which  have  been  given  by  my  learned  Brother  who  has  preceded 
me,  to  the.  several  questions  propounded  by  your  Lordships,  and  as  he  has 
entered  so  fully  and  ably  into  the  investigation  of  the  grounds  and  reasons  on 
which  he  has  founded  those  answers,  I  think  it  is  not  only  unnecessary,  but  that 
it  would  be  an  inexcusable  waste  of  your  Lordships'  time  were  I  to  enter  into 
any  lengthened  discussion  upon  the  present  occasion.  I  shall,  therefore,  content 
myself  with  saying,  generally,  upon  the  first  of  these  questions,  that  it  appears 
to  me  clearly  that  the  act  of  parliament  referred  to  is  a  declaratory  act,  and  that 
upon  an  attentive  consideration  of  that  act,  and  the  several  authorities  which 
have  been  cited  and  commented  upon  by  my  learned  Brother,  I  am  of  opinion, 
that  the  appointment  to  the  office  of  clerk  of  the  peace  within  the  shires  of 
England,  did  by  law,  previously  to  the  passing  of  the  act  of  37  H.  8,  c.  1, 
belong  of  right  to  the  custos  rotulorum  of  the  shire  by  virtue  of  his  said  office. 

Upon  the  second  question,  in  the  absence  of  any  means  of  ascertaining  pre- 
cisely the  course  adopted  upon  the  introduction  of  the  sessions  and  of  the  offices 
of  custos  rotulorum  and  clerk  of  the  peace  into  the  kingdom  of  Ireland,  the 
natural  presumption  is,  that  it  would  be  that  which  had  been  pursued  in  England. 

*But  it  does  not  rest  on  presumption  only:  the  three  cases  of  The  King  r^^n 
V.  Ferguson,  and  The  King  v.  The  Justices  of  the  Peace  of  the  County  of  '■ 
Tipperary,  and  The  King  v.  Severney  and  Falkiner,  clerk  of  the  peace  in  the 
said  county,  cited  in  the  Appendix  to  the  case  of  the  plaintiff  in  error,  appear 
to  me  to  be  decisive  authorities  in  support  of  the  right  of  the  custos  rotulorum  : 
it  is  clear  also  that  the  grant  under  which  the  defendant  in  error  claimed,  which 
is  a  grant  of  the  office  of  clerk  of  the  peace  of  the  whole  province  of  Leinster, 
of  which  the  county  of  Longford  and  also  the  King's  County  are  members 
^except  Kilkenny),  is  dated  30th  July,  1798 ;  and  that  seven  months  after  the 
aate  of  that  grant  the  right  of  Ferguson  to  the  office  was  established.  I  am, 
therefore,  of  opinion  that  the  appointment  to  the  office  of  clerk  of  the  peace 
within  the  shires  of  Ireland  did^  by  law,  in  and  previously  to  the  year  1800, 
belong  of  right  to  the  custos  rotulorum  of  the  shire  by  virtue  of  the  said  office. 

Upon  the  third  question,  I  do  not  see  any  sufficient  ground  for  making  a 
distinction  between  the  Eling's  County  and  the  other  shires  of  Ireland. 

The  act  of  parliament  constituting  the  Eling's  County  does  not  make  any. 
The  clause  is  very  short;  it  enacts  that  certain  portions  of  land  therein  described 
shall  be  one  shire  or  county  named  and  called  the  Eling's  County,  and  shall  be 
taken,  reputed,  and  used  as  a  county  or  shire  to  all  purposes  for  ever. 

It  goes  on  to  add,  that  there  shall  be  appointed,  ordained,  and  made  within 
the  said  county  or  shire,  for  the  rule  thereof  and  execution  of  things  there, 
sheriffs,  coroners,  escheators,  clerks  of  the  market,  and  other  officers  aiid  minU' 
ters  of  Justice  yearly,  as  in  other  the  shires  or  counties  of  this  realm  of  Ireland 
be  or  should  be. 
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^^11      It  might  perhaps  be  soffioient  to  say,  that  the  clerk  *of  the  peace  is  one 

-■  of  the  officers  and  ministers  of  justice.  But  in  addition  to  that,  the  case 
of  the  county  of  Monmouth  is  strictly  analogous  to  the  present,  the  statute 
making  it  an  English  county.  It  says  nothing  of  a  custos  rotulonim,  yet  he  is 
appointed  and  appoints  the  clerk  of  the  peace  in  the  same  manner  as  is  done 
with  other  English  counties.  It  is  made  an  English  county  by  27  H.  8,  c.  26. 
I  do  not  find  that  there  was  any  custos  rotulorum  of  any  of  the  Welsh  counties 
until  after  that  period.  The  27  H.  8,  o.  5,  authorises  the  making  justices  of 
peace  within  Chester  and  Wales. 

By  the  34  &  35  Hen.  8,  c.  26,  intituled,  an  act  for  certain  ordinances  in  the 
king^s  dominions  and  principality  of  Wales,  reciting,  that  there  were  twelve 
shires  in  Wales,  eight  old  ones  und  four  new,  by  27  Hen.  6,  besides  Monmouth, 
it  enacts,  s.  53,  that  in  each  of  the  twelve  shires  there  shall  be  justices  of  the 
peace  and  quarumy  and  also  one  custos  rotulorum ;  and  by  s.  54,  that  the  said 
justices  of  the  peace,  justices  of  the  quorum,  and  custos  rotulorum  shall  be 
named  and  appointed  by  the  Chancellor  of  England  by  commission  under  the 
king's  great  seal  of  England.  It  takes  no  notice  of  the  clerk  of  the  peace, 
who,  I  believe,  b  constantly  appointed  by  the  custos  rotulorum,  as  in  the  Eng- 
lish counties. 

With  respect  to  the  length  of  time  during  which  the  crown  appointed  the 
derk  of  the  peace  in  the  Sing's  County,  I  observe,  that  in  the  case  of  The  King 
«.  Faikiner,  it  appeared  the  crown  had  appointed  the  clerk  of  the  peace  in  Tip- 
perary  for  a  very  considerable  period,  but  notwithstanding  that,  the  right  was 
held  to  be  in  the  custos  rotulorum. 

I  therefore  dtate  it  to  your  Lordships  as  my  humble  opinion,  that  the  right 
of  appointment  to  the  office  of  clerk  of  the  peace  within  the  Kind's  County  in 

*621  ^^^^^^  *^^  ^J  ^^^  ^^  ^^^  previously  to  the  year  1800  nelong  to  the 
-*  custos  rotulorum  of  the  shire  by  virtue  of  his  said  office. 

Yauohan,  B.  With  reference  to  the  last  two  questions,  it  is  to  be  con- 
ndered  as  admitted  that  the  crown,  if  it  ever  possessed  the  right  of  appointment 
to  the  office  of  clerk  of  the  peace  within  the  shires  to  which  these  questions 
refer,  has  nerer  parted  with  that  right,  unless  it  passed  to  the  custos  rotulorum  in 
each  county  merely  by  virtue  and  in  right  of  his  said  office  of  custos  rotulorum. 

To  the  first  question,  my  Lords,  I  answer,  that  the  office  of  clerk  of  the 
peace  within  the  shires  of  England  did,  by  law,  previously  to  the  passing  of  the 
act  of  37  Hen.  8,  o.  1,  belong  of  right  to  the  crown.  The  king  by  prerogative 
has  the  creation  of  all  powers  and  offices  in  the  state,  especially  those  connected 
with  the  administration  of  justice.  Whoever,  therefore,  insists  on  the  right  to 
appoint  to  any  such  office  must,  to  establish  a  legitimate  claim,  derive  his  title 
through  the  crown.  But  I  apprehend  this  may  be  done  either,  first,  by  grant 
from  the  crown;  secondly,  by  prescription,  which  presupposes  such  grant; 
thirdly,  by  act  of  parliament,  to  which  the  king  is  a  consenting  party.  It  is 
not  argued,  nor  is  there  colour  for  contending  that  the  appointment  to  the  office 
of  clerk  of  the  peace  rests  on  any  act  of  paniament  as  its  foundation  prior  to 
the  37  Hen.  8.  Nor  can  the  doctrine  of  prescpptidn,  in  the  legal  acceptation 
*cf  that  term,' assist  the  claim,  because  neither  the  office  of  custos  rotulorum 
nor  of  derk  of  the  peace  has  any  existence  before  the  time  of  legal  memory. 
The  case  of  the  plaintiff  in  error  must  depend,  therefore,  on  the  question, 
whether  the  riffht  of  the  custos  to  appoint  can  be  derived  from  any  grant  medi- 
*631  ^^^y  ^^  immediately  *from  the  crown ;  and  on  this  ground  I  conceive  it 
-'  may  be  defended.  When  I  use  the  words  mediately  or  immediately,  I 
would  be  understood  that  the  right  to  apjfoint  to  the  office  of  clerk  of  the  peace 
may  be  derived  through  the  crown  by  the  grant  of  some  other  office  to  which  it 
may  be  inseparably  incident,  and  uiat  it  did  of  right  belong  to  the  office  of 
custoe  rotulorum  to  appoint  to  the  office  of  clerk  of  the  peace  in  England,  not 
by  virtue  of  any  express  grant  from  the  crown,  but  as  incidental  to  the  office  of 
eostos  rotulorum  prior  to  the  statute  of  37  Hen.  8.  Aocestorium  tequitur  prin^ 
€fQie^    It  passes  as  an  aooessoiy  to  its  principaL 
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I  think,  my  Lords,  that  can  be  shown  by  a  eonsideration,  first,  of  the  origin 
and  nature  of  the  respective  offices  of  oostos  rotulorom  and  clerk  of  the  peace, 
and  of  their  relative  duties  as  arising  out  of  and  connected  with  the  commission 
of  the  peace ;  secondly,  by  the  strongest  legislative  declarations  and  recognitiona 
on  the  subject ;  thirdly,  by  the  authority  of  solemnly-adjudged  cases,  some  of 
which  appear  to  me  to  be  strictly  analogous;  and  by  the  declarations  and 
opinions  of  the  most  eminent  Judges.  And  first  as  to  the  origin  (as  far  as  it 
oan  be  traced)  and  nature  of  the  respective  offices  and  their  duties  as  connected 
with  the  commission  of  the  peace. 

My  Lords,  it  is  difficult  to  fix  with  any  precision  the  period  when  any  of  these 
offices  were  first  created.  Their  origin  is  involved  in  obscurity ;  and  if  the 
attempt  to  discover  it  eluded  the  researches  of  the  eminent  Judges,  who  must 
have  employed  many  watchful  hours  in  this  inquiry  in  the  reign  of  William 
m., — I  allude  to  the  case  of  Harcourt  v.  Fox, — the  subsequent  lapse  of  130 
years  has  only  enveloped  the  subject  in  darker  mystery.  That  the  office  of 
cnstOB  rotulorum  is  not  an  immemorial  one  must  be  conceded,  because  the 
^commission  of  the  peace,  which  gave  birth  to  it,  is  within  the  time  of  r%^ 
legal  memory ;  but  that  it  is  a  very  ancient  office  will  not  be  disputed.  >- 
In  what  manner  the  peace  was  maintained  in  very  ancient  times,  and  before  the 
reign  of  Edward  III.,  whether  bv  persona  under  the  name  of  conservators ; 
whether  some  of  them  (for  example)  the  king's  justices  and  inferior  judges  and 
ministers  of  justice,  as  sheriffs,  constables,  tithingmen,  headborougfas,  und  th^ 
like,  were  ex  officio  wardens  of  the  peace ;  whether  others  were  entitled  to  hold 
the  same  office  by  tenure  or  prescription ;  whether  others  were  elected  in  full 
oounty  court  in  pursuance  to  a  writ  directed  to  the  sheriff*  for  that  purpose } 
whether  others  again  were  oecauonally  appointed  by  a  committee  of  the  crown ; 
what  was  the  extent  of  their  authority,  and  what  the  precise  limits  of  their 
jurisdiction, — are  questions  which  it  might  gratify  a  spirit  of  antiquarian  curi* 
osity  to  investigate,  but  from  which  investigation  I  conceive  no  dear  light  would 
be  reflected  to  guide  us  in  our  present  inquiry. 

Before  the  reign  of  Edward  UI.  it  should  seem  that  commissions  of  the  peace 
were  not  confined  within  the  limits  of  particular  counties,  nor  addressed  exclu- 
sively to  persons  resident  within  them :  their  authority,  however,  was  restrained 
strictly  ad  catuervandam  paeem. 

As  soon  as  ever  Edward  IIL  ascended  the  throne,  which  became  vaeant  by 
the  imprisonment,  depoeal,  ai^  murder  of  his  &ther,  the  statute  of  1  Edw.  8,  e: 
16,  was  passed,  intituled,  '^  who  shall  be  assigned  justices  and  keepers  of  the 
peace  /'  and  containing  this  simple  enactment.  ^'  Item.— -For  the  better  keep- 
ing and  maintainance  of  the  peace,  the  king  wiUs,  that,  in  every  county  good 
men  and  lawful,  which  be  no  maintainors  of  evil  ncr  barrators  in  the  county, 
shall  be  assigned  to  keep  the  peace."  This  short  and  general  act  gave  very 
limited  authority  to  the  persons  to  be  appointed  under.*it,  making  them  ^^g^ 
nothing  more  than  conservators  of  the  peace  nominated  by  the  crown,  in  *- 
addition  to  those  who  were  already  such  by  the  pre-existing  laws  and  usages  of 
the  realm.  Within  three  years  afterwards,  these  justices  and  keepers  of  the 
peace  were  intrusted  with  somewhat  more  enlar^  powen,  bdng  invested  with 
the  additional  authority  to  take  but  not  to  try  indictments.-  The  statute  of  Edw. 
8,  c.  2,  aflter  some  regulations  respecting  the  appointment  of  justices  of  assize 
and  gaol  delivery,  ordained  that  there  should  be  assigned  good  and  lawful  men 
in  every  county  to  keep  the  peace :  and  the  justices  assigned  to  deliver  the  gaols 
had  power  given  them  to  deliver  the  gaols  of  those  that  should  be  indicted  before 
the  keepers  of  the  peace ;  and  iiuch  keepers  were  directed  for  that  purpose  to 
send  their  indictments  before  those  justices.  After  this  statute  I  find  no  mate* 
rial  alteration  in  their  authority  until  the  eighteenth  of  the  same  reign,  when 
they  were  to  be  empowered  by  a  commission  from  the  crown  (if  need  should  be) 
*^to  hear  and  determine  felonies  and  trespasses,''  18  Edw.  8,  c.  2.  Title— 
<^  Justices  of  the  peace  shall  be  appointed,  and  their  authority."  Item. — ''Thai 
two  or  throe  of  the  best  of  reputation  in  the  oountiea  shall  be  assigned  keepeia 
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<if  the  pesoe  l>y  the  king's  oommisskm ;  and  at  what  time  need  shall  be  the  sams 
with  other  wise  and  learned  in  the  land,  shall  be  assigned  by  the  king's  com- 
missian  to  hear  and  determine  felonies  and  trespasses  done  against  the  peaoe  in 
the  same  countj,  and  to  inflict  punishment  reasonably  according  to  law  and 
reason,  and  the  manner  of  the  deeds."  When  in  obedience  to  this  statute  it 
was  prayed  by  the  Commons,  in  the  twentieth  year  of  the  same  reign,  that  ihey 
might  have  a  power  to  hear  and  determine  felonies,  it  was  answmd,  that  toe 
king  would  appoint  learned  persons  for  that  office. 

*fi(i1  *^^'  ^°  ^^^  twenty-first  year  of  the  same  monarch,  the  commons  beioff 
-'  charged  to  adyise  the  king  wEat  was  the  best  way  of  keeping  the  peaoe  of 
the  Uhgdom,  they  recommended  that  six  persons  in  every  county,  of  whom  two 
were  to  be  eZe  plus  ffraundi,  two  kniffhts,  and  two  men  of  the  land,  and  so  more 
or  less  as  need  should  require,  should  have  the  power  and  commission  out  of 
Chancery  to  hear  and  determine  the  keemng  of  the  peace. 

In  conformity  with  ^ese  petitions  and  statutes,  and  others  which  may  be  seen 
in  Cotton's  Extracts  from  records  in  the  Tower,  commissions  were  at  various  times 
framed,  assigning  certain  persons  to  execute  the  powers  which  the  statutes  autho> 
filed  the  king  to  confer  ^  in  which,  in  addition  to  the  general  powers  for  keeping 
the  peaoe,  a  special  charge  was  introduced  to  enforce  the  observance  also  of  par* 
ticular  statutes,  vis.  the  statutes  of  Winton,  2  Edw.  3,  and  the  statute  of  North- 
ampton, 20  Edw.  8,  with  some  others. 

But  the  general  standing  authority  ^ven  to  the  justices  to  hear  and  determine 
felonies  and  trespasses,  thereby  constituting  them  complete  judges  of  a  court  of 
record,  was  not  conferred  upon  them  until  the  34  Edw.  3,  c.  1,  and  I  conceive 
that  statute  gave  occasion  to  the  commencement  of  the  office  of  custos  rotulorum, 
,and  the  necessity  of  appointing  an  office  to  make  and  keep  the  rolls  or  records 
of  the  peace,  naturally  arising  out  of  the  execution  of  this  commission,  so  much 
enlarffing  their  jurisdiction  and  powers.  Observe  the  tiUe  and  language  of  the 
Stat.  84  Edw.  3,  c.  1 : — ^*  What  sort  of  persons  shall  be  justices  of  the  peaoe, 
and  what  authority  they  shall  have."  The  act  states,  first,  '<  In  every  countv 
In  England  shall  be  assigned  for  the  keeping  of  the  peace,  one  lord,  and  wito 
him  three  or  four  of  the  most  worthy  in  the  county,  with  some  learned  in  the 
*B71  *^^^'  ^^^  ^®y  ^^^  ^^^^  power,  Ac.  And  also  to  hear  and  determine^ 
-^  at  the  king's  suit,  ail  manner  of  fekmies  and  trespasses  done  in  the  sam« 
county,  according  to  the  laws  and  customs  aforesaid." 

I  have  endeavourod  to  trace  the  rise  and  progress  of  the  growing  authority 
and  jurisdiction  of  the  justices  of  the  peaoe,  with  a  view  to  asoertain  whether 
they  had  power  to  hear  and  determine  felonies  and  trespasses  until  the  84 
Sdw.  8,  and  consequently  were  a  court  of  record  before  that  time ;  because,  if 
I  am  correct  in  supposing  they  had  no  such  authority,  there  was  no  necessity  for 
any  such  officer  as  custos  rotulorum  or  clerk  of  the  peace,  nor  do  I  believe  either 
of  them  to  have  existed  in  fact  prior  to  that  period.  But  a  court  of  record 
being  then  organised,  'and  the  justices  assembled  for  the  first  time  under  the 
commission  directed  by  that  statute,  I  apprehend  it  would  of  right  belong  to 
them,  as  incident  to  the  administration  of  their  justice,  having  records  which 
must  be  in  their  custody,  to  appoint  an  officer,  by  whatever  name  he  might  be 
called,  whether  clerk  of  the  crown,  clerk  of  the  justices,  or  clerk  of  the  peace, 
to  assist  them  in  drawing  their  indictments,  in  arraigning  their  prisoners,  iu 
joining  issues  for  the  crown,  in  entering  their  judgments,  in  awarding  their 
process,  and  in  making  up  and  keeping  their  records. 

The  nature  of  these  duties  may  sufficiently  account  for  his  being  sometimes 
called  not  only  clerk  of  the  peace,  Inltt  also  clerk  and  attorney  for  the  crown  | 
Tear  Book,  2  Hen.  7,  p.  31,  pi.  2 ;  where  a  question  arose  whether  all  the  jua- 
tices  of  the  peace  ought  to  bring  their  recognisances  to  that  justice  who  was 
cnstos  rotulorum  :  all  agreed  it  was  good  so  to  order  it,  and  well  done ;  and  the 
derk  of  the  peace  at  the  sessions  is  there  described  as  clerk  of  the  peace,  who 
*fiR1  ^  ^^^^^  ^^^  attorney  for  the  advantage  of  the  king. 

-■      In  Haroourt  f.  FoX|  as  reported  in  4  Mod.  178| 'and  in  Holt's  ReportS| 
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•189|  the  Court  is  reported  to  haye  affirmed  that  the  first  beginning  of  a  etm- 
toe  rotulomm  was  in  the  84th  year  of  the  reign  of  Edw.  3,  and  that  the 
roason  why  he  was  appointed  at  that  time  was,  because  the  justices  of  the  peace 
could  not  then  agree  amone  themselyes  who  should  keep  tne  records ;  and  that 
upon  application  made  to  the  king  concerning  the  matter,  his  majesty  (to  pre- 
yent  all  disputes)  appointed  a  fit  person  to  keep  them,  and  gaye  him  the  custody 
•of  the  records  in  eyery  county.  But,  my  Lords,  from  yery  careful  perusal  of 
what  may  perhaps  be  considered  as  a  more  full  and  accurate  report  of  the  same 
case  in  1  Shower,  where  the  opinions  of  the  judges  are  reported  uriatim^  I  do 
not  collect  with  certainty  that  the  custos  rotulomm  was  nominated  by  the  crown 
80  early  as  in  the  34th  year  of  the  reign  of  Edw.  3.  Lord  Holt  indeed  obseryes, 
''  That  that  statute  gaye  occasion  to  the  commencement  of  the  office  of  custos 
rotulomm ;  for  the  justices  being  judges  of  record,  the  records  of  that  court 
must  be  in  their  custody.  But  as  it  might  be  inconyenient  that  the  records 
should  be  dispersed  amongst  them  promiscuously,  and  not  kept  together  in  one 
hand,  it  was  m  the  power  of  the  crown  to  appomt  a  particular  person  to  haye 
.  the  custody  and  charge  of  them.''  Such  is  the  language  ascribed  to  Lord  Holt 
by  the  report  in  Shower;  but  at  what  precise  period  of  time  the  king  first  exer* 
.  oised  that  power,  whether  on  the  issuine  of  the  first  commission  liter  the  34 
.  Edw.  3,  or  in  consequence  of  the  supposed  disagreement  stated  to  haye  arisen 
amongst  the  justices  themselyes,  does  not  distinctly  appear  in  the  judgments  of 
any  of  the  judges,  and  I  incline  to  the  opinion  that  it  was  not  until  a  later 
period. 

To  hazard  any  conjectures  on  the  subject  is  (to  adopt  the  phrase  used  in  the 
argument  of  Harcourt  v.  Fox,  ambulare  in  tenebrU;  but  whateyer  cloud  may 
:  OMCure  *thi8  inquiry,  my  researches  haye  led  me  to  conclude,  that  in  a  p«gg 
abort  succession  of  years  subsequent  to  the  34  Edw.  3,  the  king  introduced  *- 
the  clause  now  found  in  eyery  commission  of  the  peace,  containing  a  special 
desiguation  of  the  custos  rotulomm  by  name.  This  fact  is  manifested  firom 
fleyend  passages  in  Lambard,  who,  in  page  40  of  his  yaluable  work,  says,  "  Thai 
the  earliest  commission  extant,  expressly  appointing  by  name  the  indiridual  to 
whom  the  custody  of  the  records  of  the  peace  was  committed  by  the  crown,  was 
in  the  fourteenth  year  of  the  reign  of  Richard  II.''  In  mentioning  the  altera- 
tions made  in  the  terms  of  the  commission  of  the  peace,  he  adds,  ''  And  Stephen 
Beteman  was  then  the  first  for  Kent,  to  whom  the  credit  of  the  records  of  the 
peace  was  thereby  committed,  which  officer  is  now  since  then  called  the  custos 
rotulomm;  all  which  matters  you  may  find  in  the  records,  28th  of  June,  14  B. 
2|  part  2,  membrana  35." 

From  whence  I  infer,  that  although  during  the  interyal  between  the  34  Edw. 
8  and  the  14  R.  2,  comprising  a  period  of  about  thirty  years,  the  justices  gen- 
erally had  the  custody  of  the  records,  and,  as  incident  to  that  custody,  the 
appointment  of  any  ministerial  officer  to  assist  them  in  that  duty  (by  what- 
eyer name  he  might  be  called) ;  yet  when,  in  progress  of  time,  whether  from 
differences  arising  between  the  justices  themselyes,  or  from  any  other  cause,  the 
crown  appointed  the  custos  rotulomm  by  name  (a  course  of  proceeding,  which, 
according  to  Lambard,  obtained  from  the  14  Rich.  2),  that  appointment,  in  my 
judgment,  drew  after  it  as  incidental  to  it  the  nomination  of  the  clerk  of  the 
peace,  by  reason  of  his  possession  and  custody  of  the  records.  It  is  true,  there 
is  no  mention  of  clerk  of  the  peace  by  that  precise  name  until  some  time  after 
the  statute  12  Rich.  2,  c.  10,  which  recognises  an  officer  as  ministerial  to  the 
justices  in  the  discharge  of  their  duties  at  '^'the  sessioos,  under  the  denom-  ^^,jr. 
ination  of  thMr  clerk.  The  clause  to  which  I  refer  is  that  which  directs  ^ 
that  eyery  of  the  said  justices  shall  take  for  their  wages  four  shillings  the  day, 
for  the  time  of  their  sessions,  and  their  clerks  two  shillings ;  but  I  conceiye 
there  is  hothing  in  that  statute  to  neeatiye  the  presumption  that  the  officer 
therein  described  as  clerk  of  the  justices  was,  in  fact,  clerk  of  the  peace; 
because,  whether  called  clerk  of  the  justices  of  the  peace,  or,  by  abbreyiating 
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Uie  expresnon,  clerk  of  the  peaoe,  the  same  indiyidual  officer  performing  the 
same  dudes,  is  clearly  designated. 

Indeed,  in  the  thirteenth  vear  of  the  reiffn  of  Hen.  IV.,  the  reign  immedi'* 
ately  suceeeding  that  of  Richard  II.,  and  within  twenty  years  of  the  period  of 
time  when  the  crown  had  introduced  into  the  commission  of  the  peace  the  name 
of  an  indiyidual  justice  as  the  keeper  of  the  rolls,  I  find  the  clerk  of  the  peace 
described  in  the  year-books  13  H.  4,  p.  10,  pi.  30,  as  clerk  of  the  sessions  of 
the  peace;  for  it  is  there  stated,  that  at  a  gaol  delivery  in  the  castle  of  Sarum, 
one  of  the  justices,  Hawkes,  addressing  himself  to  Horn,  who  was  clerk  of  the 
seasiona  of  the  peace,  directed  him  to  take  down  the  name  of  the  prisoner  who 
was  not  then  indicted;  that  he  might  be  inquired  of  at  the  next  sessions  of  the 
peace. 

I  now,  my  Lords,  proceed  to  the  consideration  of  the  question,  Whether 
there  be  not  on  the  rolls  of  parliament  a  direct  legislatiye  recognition  of  the 
right  of  the  cnstos  to  appoint  the  clerk  of  the  peace,  and  beg  leave  to  refer  to 
the  statute  37  H.  8. 

In  my  humble  judgment,  the  language  of  the  statute  is  plainly  declaratory 
of  the  riffht  of  the  custos  by  law  to  appoint  to  the  office  of  clerk  of  the  peace ; 
nor  can  i  conceive  that  the  law-officers  of  the  crown,  whose  duty  it  was  to  pro- 
tect the  rights  and  interests  of  his  majesty,  would  have  permitted  such  a 
preamble  to  have  stained  the  rolls  of  parliament,  unless  they  had  regarded  the 
^^1  ^recent  grants  by  his  hiehness's  letters-patent  of  the  clerkship  of  the  peace 
-'  as  an  encroachment  and  usurpation  upon  the  ancient  legitimate  right  of 
the  custos  to  appoint  by  virtue  of  his  office.  The  immediate  occasion  of  passing 
that  statute  will  appear  from  the  language  of  the  preamble : — **  Whereas  before 
this  time  the  Lord  Chancellor,  by  reason  of  his  office,  (hath)  had  the  nomination 
and  appointment  of  custos ;  and  that  in  like  manner  (that  is,  by  reason  of  his 
office  and  incident  thereto)  all  and  every  person  which  nad  and  enjoyed  the  said 
office  of  custos,  hath  had  until  now  of  late  the  nomination  and  appointment  of 
clerk  of  the  peace ;"  then  it  goes  on  to  recite  the  mischiefs  resulting  from  the 
nomination  of  persons  not  sufficiently  learned  to  exercise  the  said  offices,  by 
reason  whereof  indictments  for  felony  and  murder,  and  other  offences  and  mis- 
demeanors, and  the  process  awarded  upon  them  have  not  only  been  frustrate  and 
void  sometimes  by  negligent  engrossing,  by  the  embezsling  or  rasure  of  the  same 
indictments,  but  also  sundry  bargains  and  sales  have  also  been  void  for  lack  of 
sufficient  enrolment  of  the  same. 

Some  of  the  duties  of  custos  rotulorum  are  here  enumerated ;  via.  the  drawing 
of  the  indictments  for  felonies  and  other  offences ;  the  keeping  of  them,  and  the 
awarding  of  process  upon  the  same;  and  the  enrolment  of  bargains  and  sales. 
That  these  duties  extend  as  well  to  the  proper  making  as  to  the  keeping  of  the 
records  cannot  be  disputed;  for  if  the  naked  custody  of  them,  witiiout  regard  to 
their  due  entry  and  enrolment,  were  the  only  office  required  from  the  custos  or 
his  agenty  the  lack  of  sufficient  knowledge  could  not  have  been  urged  as  the 
mischief  which  called  for  a  remedv.  From  this  act,  therefore,  I  conceive  the 
inference  almost  irresistible,  that  the  clerk  of  the  peace  had  at  all  times  until 
*721  '^^^^^J'  before  the  passing  of  it,  been  appointed  *by  the  keeper  of  the 
-'  records.  In  this  opinion  I 'am  fortified  by  great  authorities.  Lambard, 
in  commenting  upon  this  statute,  p.  378,  after  ob^rving  that  the  nomination 
and  appointment  of  clerk  of  the  peace  had  long  time  belonged  to  the  custos  rotu- 
lorum, adds, — "  And  this  office  was  also  for  a  time  given  by  the  King's  letters- 
patent  for  the  term  of  life,  as  that  of  the  custos  was,  until  the  second  stat.  of  37 
H.  8,  c.  1,  recontinued  the  ancient  order  of  giving  it  by  the  custos  rotulorum 
only." 

Is  it  possible  for  language  to  express  in  terms  more  clear,  appropriate,  and 
forcible,  the  opinion  entertained  by  this  author,  that  this  act  was  declaratory  of 
the  legitimate  right  of  the  custos  to  appoint,  and  of  his  sense  of  the  usurpation 
of  the  crown  f  Eyres,  J.,  in  the  case  of  Harcourt  v.  Fox,  as  reported  in  1  Show. 
518,  in  discussing  the  several  provisions  of  the  statute  37  H.  8,  expresses  hi$ 
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o|iiiiion  that  it  must  be  regarded  as  a  declaratory  law.  He  eipreases  himself  in 
these  terms : — "  From  all  which  parts  of  this  act  so  penned,  I  think  it  must  be 
obvious  to  every  man's  understanding,  that  this  act  was  but  declarative  of  what 
the  law  was  before  the  making  of  the  act."  Nor  does  it  appear  to  me  that  thd 
argument  of  its  being  a  declaratory  law  is  at  all  weakened,  or  the  right  of  custos 
to  appoint  the  clerk  of  the  peaoe  in  any  manner  impugned,  by  the  fourth  or  fifih 
sections  of  the  act ; — ^the  first  of  which  continued  and  confirmed  all  such  as  (bein^ 
found  when  the  act  passed,  in  the  actual  possession  of  those  offices)  had  derived 
their  titles  to  them  under  any  lettors-patent  or  commission  from  the  crown  ;  and 
the  last  of  which,  the  fifth  section,  reserved  to  the  Archbishop  of  York,  the  Bishop 
of  Durham,  the  Bishop  of  Ely,  and  every  of  their  successors,  the  exercise  of  the 
same  rights  which  they  had  been  accustomed  to  enjoy. 

The  fourth  section,  my  Lords,  I  think,  can  be  ^regarded  only  as  the  con-  |^*^ 
firmation  of  a  suspicious  and  doubtful  title.  For  if  the  EJng's  right  to  ^ 
appoint  had  been  clear  and  unquestionable,  where  was  the  necessity  of  a  special 
enactment  to  establish  it  ?  Nor  does  the  view  which  I  have  taken  of  the  char- 
aoter  of  this  monarch  induce  me  to  oondude  that  he  would  have  condescended 
to  compromise  an  acknowledged  right  in  the  crown  upon  the  terms  of  oontinuinff 
the  then  present  possessors  in  offioe  for  the  period  of  their  lives.  As  to  the  fifi£ 
section,  I  am  not  aware  that  any  argument  hss  been  founded  upon  the  oonstruo- 
tion  of  this  clause  unfavourable  to  tne  right  of  the  custos.  Those  jurisdictions 
«re  specially  excepted  from  the  general  provisions  of  the  act.  They  may  or  may 
not  have  originated  in  similar  usurpations,  and  it  may  have  been  thought  expo-, 
dient  to  confirm  the  Archbishop  of  York,  the  Bishop  of  Durham,  and  the  Bishop 
of  Ely,  and  their  sucoessors  in  the  exercise  of  all  the  liberties  and  authorities^ 
■oconUog  as  they  had  enjoyed  the  same  by  the  seal  of  a  parliamentary  enactment. 

My  Lords,  I  cannot  close  my  observations  on  this  statute  without  remarking, 
that  although  the  reign  of  Henry  Ym.  has  been  considered  as  a  very  distin- 
guished era  in  the  annals  of  our  judicial  history,  yet  the  royal  prerogative  waa 
then  strained,  more  particulariy  in  his  latter  years,  to  a  very  tyrannical  height^ 
and  its  encroachments  sanctioned  (to  use  the  language  of  the  elegant  commen- 
tator on  the  laws  of  England)  by  those  pusillanimous  parliaments,  one  of  which, 
to  its  eternal  disgrace,  passed  a  statute,  whereby  it  was  enacted  that  the  King's 
proclamations  should  have  the  force  of  law. 

I  now  propose  to  show  by  cases  strictly  analogous,  and  by  the  opinions  and 
judgments  of  the  most  eminent  lawyers  formed  after  much  consideration,  *^that 
tiie  appointmente  of  the  clerk  of  the  peace  may  properly  be  regarded  by  law  aa 
incident  to  the  offioe  of  custom.  Mr.  ^Justice  G-refoty,  in  Harcourt  v.  r^A 
Fox,  1  Shower,  623,  says,  <'  I  do  not  see  but  that  the  clerk  of  the  peace  ^ 
being  an  officer  relating  to  the  execution  of  the  law,  his  office  must  be  eovemed 
by  those  rules  which  govern  other  offices  of  the  like  nature."  I  would,  therefore, 
adopt  this  mode  of  illustrating  the  subject,  and  refer  to  the  several  offices  of  clerk 
of  assize,  of  the  shire  clerk  m  the  county  court  of  the  sheriff,  of  the  exigenter 
of  the  Court  of  Common  Pleas,  and  the  clerk  of  the  pleas  in  the  Court  of  King's 
Bench.  I  would  apply  the  reasoning  by  which  the  rieht  to  appoint  to  those 
offices  was  sustained,  and  the  principle  to  be  extracted  from  them,  namely,  that 
law  and  reason  require  that  the  custos  should  appoint,  to  the  question  I  am 
called  to  answer. 

To  take  first  the  offioe  of  clerk  of  assize ;  it  is  difficult  to  conceive  two  offices 
bearing  a  stronger  resemblance  to  each  other  than  that  of  clerk  of  assize  and 
derk  of  the  peace.  The  relation  of  clerk  of  the  peace  to  the  justices  at  sessions, 
18  precintely  the  relation  of  clerk  of  assize  to  the  justices  of  assize :  they  are  the 
very  indenture  and  counterpart,  formed  upon  the  same  model,  created  by  the 
same  necessity,  and  discharging  the  same  duties.  By  whom  is  the  clerk  of 
assize  appointed  ?  By  the  justices  of  assize.  If  it  be  said  that  the  justices  of 
assize  derived  their  right  to  appoint  from  the  provisions  of  the  statute  of  West* 
minster,  which  transferred  it  to  them  from  the  crown,  I  would  answer  that  their 
right  is  laid  in  a  deeper  foundation,  not  in  the  statute,  but  in  the  common  law. 
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For,  aeoording  to  mj  Lord  Coke,  there  exists  a  oommon-Iaw  prinofpiey  ivhiolii 
vithoat  intrenching  apon  the  prerogative  of  the  crown,  gives  to  the  j  Jiitioee  of  a 
eonrt  the  right  of  i4[>pointing  snch  officers  as  are  necessary  auxiliaries  tu  them  in 
the  discharge  of  their  jadiciiii  functions,  and  for  whose  qualification&  and  fidelity 
they  are  responsible.  This  principle  is  directly  recognised  by  Lord  Coke  in  hni 
^R-j  Commentary  upon  the  statute  of  ^Westminster  2,  from  which,  according 
^  to  his  opinion,  the  judges  of  assise  had  exerciscKl  this  right  long  before 
Uie  existence  of  that  statute.  *^  Habeant  de  caotero  omnes  justiciarii  do  bancis 
in  itineribus  suis  clericos  irrotulantes  omnia  plaoita  coram  eis  placitata,  sicut 
sntiquitos  habere  oonsueverint."  Statute  of  Westminster  2d,  c.  30,  2  Inst.  425. 
**  Hereby  it  appeareth  that  the  justices  of  courts  (generally)  did  ever  appoint 
their  clerks ;  as  here  it  is  put,  for  example,  that  the  justices  of  the  bonches  in 
their  circuits  had  clerks  that  enrolled  all  pleas  pleaded  in  them,  as  anciently 
they  used  to  have,  i.  e.  by  the  common  law."  In  the  next  passage  he  rel  cerates 
and  confirms  the  Same  position,  that  this  branch  of  the  statute  declareih  it  to 
belong  to  the  justices,  and  that  they  had  enjoyed  the  same  of  ancient  time,  i.  e. 
by  common  law.  Here,  then,  is  a  studious  disclaimer  of  the  statute  of  West- 
minster, as  being  the  origin  of  the  right,  and  an  anxiety  manifested  to  prevent 
any  misoonoepiion  of  his  clear  opinion,  that  the  appointment  did  of  right  belong^ 
and  was  incident  to  the  common  law.  His  reasons  fbr  this  opinion  appear  to 
me  concluffive,  and  his  anthorities  incontrovertible :  ''  and  the  reason  tli^reof  is 
twofold :  First,  the  law  doth  ever  appoint  thbse  who  have  the  greatest  know- 
ledge and  skill ;"  secondly,  he  says  that  the  officers  and  clerks  are  but  to  enter, 
enrol,  or  effect  that  which  the  justices  adjudge,  award,  or  order,  the  insufficient 
doing  whereof  maketh  the  proceeding  erroneous ;  therefore  the  law  (as  it  here 
^peareth)  did  appropriate  to  the  justices  the  making  of  their  own  clerks  and 
oflScera,  and  so  to  proceed  judicially  by  their  own  instruments }  and  this  was  the 
common  law. 

**  The  king  cannot  grant  the  office  of  clerk  of  the  shire  or  county  clerk  fwho 
is  to  enter  judffments  and  proceedings  in  the  county  court),  for  that  the  making 
^''o-t  of  the  shire  clerk  belongeth  to  the  sheriff',  of  the  common  *law ;  as  in 
'  -*  Mitton's  case,  it  appeareu,  ei  $ie  de  cmteri»"  4  Rep.  31.  It  appears  that 
Queen  Klizabeth  by  patent  granted  the  office  of  countv  clerk  to  Mitton  for  life, 
and  afterwards  constituted  Arthur  JQopton,  sheriff*  of  Somerset,  who  interrupted 
Mition,  claiming  the  appointment  as  incident  to  his  office  of  sheriff,  and  there- 
Qpon  appointed  a  clerk  himself  of  the  county  court.  For  Mitton  it  was  argued 
the  grant  was  good,  because  the  county  court  was  the  queen's  court,  and  that 
the  queen  might,  in  h^  own  court,  appoint  a  clerk  to  enter  the  judgments  and 
proceedings.  Secondly,  that  A.  H.,  who  was  made  sheriff  after  the  patent, 
eonld  not  avoid  it,  for  the  sheriff  held  his  office  only  at  the  will  of  the  queen, 
who  might  determine  it  at  her  pleasure,  and  the  queen  had  granted  it  to  Mitton 
for  life.  Thirdly,  precedents  were  shown,  by  which  it  appeared  that  such  offices 
had  been  granted  by  King  Henry  YIII. 

It  was  resolved  by  the  two  Chief  Justices  and  all  the  Judges,  nuUo  contrtu 
dicenie  aut  reHuctante,  that  the  patent  was  void  in  law ;  that  the  office  of  sheriff 
was  an  ancient  office,  before  the  conquest,  of  great  trust  and  authority ;  and 
although  the  king  appointed  the  sheriff  durante  bene  plo/eUo^  yet  he  could  not 
determine  in  part,  nor  abridge  him  of  anything  incident  or  appurtenant  to  his 
office.  Resolved  that  the  county  court,  and  the  entering  of  all  proceedings  in 
it,  are  incidental  to  the  office  of  sheriff,  and  therefore  cannot  be  divided  from  it. 
And  Scrogg's  case,  2  Eliz.,  was  cited.  The  exigenter^s  case  was  referred  to  in 
Dyer,  175,  as  to  the  third  objection. 

But  for  general  answer  to  all  objections,  it  was  observed  that  great 
inconvenience  would  ensue  to  sheriffs,  who  are  great  and  ancient  officers 
and  ministers  of  justice,  if  such  grants  are  valid.  For  that  as  well 
the  entry  of  all  proceedings  in  the  same  court,  as  the  custody  of  the 
^y.-.  entries  and  rolls  thereof,  do  belong  to  the  office  of  sheriff;  *and 
-^  if  the  reoofd  be  embeuled,  the  sheriff  shall  answer  for  it;  and  ther»- 
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fore  it  would  be  full  of  danger  and  damage  to  sheriffs  if  others  should  bo 
appointed  to  keep  the  entries  and  rolls  of  the  county  eourt^  and  yet  the  sheri£P 
should  answer  for  them ;  and  therefore  the  sheriff  shall  appoint  clerks  under  him 
in  his  county  court,  for  whom  he  shall  answer  at  his  perU.  And  law  and  reason 
require  that  the  sheriff,  who  is  a  public  officer  and  minister  of  justice,  and  who 
has  an  office  of  such  eminence,  confidence,  peril,  and  charge,  ought  to  have  all 
right  appertaining  to  his  office,  and  to  be  favoured  in  law.  This  is  illustrated 
by  the  case  of  Gaols,  the  custody  of  which  of  right  belongs,  and  is  incident  to, 
the  office  of  sheriff,  who  must  answer  for  excesses. 

Mitton's  case  recognises,  and  was  decided  upon  principles  directly  applicable 
to  the  case  of  the  custos  rotulorum ;  for  it  does  not  appear,  either  from  the 
argument  of  counsel  or  from  the  judgment  of  the  Court,  that  the  right  of  the 
sheriff,  although  a  very  ancient  officer  existing  before  the  conquest,  was  founded 
on  prescription,  but  on  the  fact  of  his  being  the  actual  keeper  of  the  rolls  and 
entries  of  the  Court  for  which  he  was  responsible ;  and  when  it  is  remembered 
that  the  sheriff  exercised  a  criminal  jurisdiction,  the  sheriff's  clerk  might  with 
propriety  be  considered  as  much  the  attorney-general  of  the  king  in  joining  issuee 
for  the  crown  as  the  clerk  of  the  peace. 

In  addition  to  those  cases  of  the  clerk  of  assize  and  the  clerk  of  the  sheriff's 
court,  which  appear  to  be  strictly  analogous,  I  would  mention  the  exigenief^g 
case,  Scroggs  v.  Coleshill,  for  the  principle  on  which  it  was  decided ;  viz.  that 
the  title  of  Coleshill  was  null,  and  that  the  gift  of  the  office  at  no  time  belonged 
to  the  queen,  but  was  at  the  disposal  of  the  Chief  Justice  for  the  time  being,  aa 
an  inseparable  incident  belonging  to  him,  and  this  by  reason  of  prescription  and 
usage.  In  1558,  *Queen  Maij,  during  the  vacancy  of  the  office  of  exigenter  p^^g 
and  of  Chief  Justice  of  the  Common  Bench,  granted  the  exigenter's  office  ^ 
by  patent  to  Coleshill :  she  afterwards,  by  patent  of  same  date,  granted  die 
office  of  Chief  Justice  to  Browne,  who  refused  to  admit  Coleshill,  and  appointed 
BcTogga.  Sir  Nicholas  Bacon  was  commanded  by  the  queen  to  examine  the 
right  and  title  of  Coleshill,  and  to  report.  He  convened  all  the  Judges  df  the 
Queen's  Bench — Saunders,  Chief  Baron,  Gkrard,  Attorney-General,  and  Caril, 
attorney  of  the  duchy  (all  the  judges  of  the  Common  Pleas  excluded) — ^who 
took  a  clear  resolution  that  the  title  of  Coleshill  was  null,  and  that  the  gift  of 
the  office  at  no  time  belonged  to  the  queen,  but  was  at  the  disposal  of  the  Chief 
Justice  for  the  time  being,  as  an  inseparable  incident  belonging  to  the  said  Chief 
Justice ;  and  this  by  reason  of  prescription  and  usage.  Dyer,  after  describing 
the  words  of  the  statute  of  Westminster  2d,  hahearU  de  coBtero  omnia  placita 
coram  eiSy  concludes  with  these  words :  '^  and  so  it  seems  in  reason  that  the 
justices  were  before  the  clerks,  and  made  clerks  at  their  pleasure." 

To  this  may  be  added,  also,  the  case  of  Bridgman  and  Holt,  in  Shower's 
Parliamentary  Cases,  111,  where  the  question  was.  Whether  the  office  of  clerk 
of  pleas  in  King's  Bench  was  grantable  by  the  crown,  or  belonged  to  the  Chief 
Justice,  and  was  grantable  by  him  f  This  officer  was  to  enrol  pleas  between 
party  and  party  only,  having  nothing  to  do  with  any  pleas  of  the  crown.  All 
the  rolls  and  reconls  in  this  office  were  in  the  custody  of  the  Chief  Justice. 
All  writs  to  certify  and  remove  the  records  were  directed  to  the  Chief  Justice. 
From  the  nature  of  the  employment,  it  was  insisted,  that  in  truth  he  was  but  the 
Chief  Justice's  clerk ;  and,  further,  it  was  shown  that  for  235  years,  the  office 
when  void  had  been  ^ranted  by  the  Chief  Justice,  and  enjoyed  accordingly  under 
such  grants.  And  that  in  those  ^grants  were  introduced  these  words,  after  p^..^ 
the  mention  of  the  surrender  to  the  Chief  Justice :  — ^"  To  whom  of  right  L 
it  doth  belong  to  grant  that  office  whensoever  it  shall  be  void."  This  declaration 
by  the  party  claiming  to  appoint  is  weak  when  compared  with  the  strong  legis- 
lative recitid  of  the  right  of  the  custos  to  appoint  in  the  preamble  of  the  statute 
of  37  H.  8. 

In  addition  to  these  authorities,  the  case  of  Harcourt  v.  Fox,  to  which  I 
already  have  had  frequent  occasion  to  refer,  should  never  be  lost  sight  of.  It  is 
tn»f  the  question  there  to  be  decided  was,  Whetheri  upon  the  oonstruotion  of 
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the  Bevenl  acts  of  87  H.  8,  and  the  first  of  William  and  Mary,  the  office  of  olerk 
of  the  peace  detennined  by  the  death  or  removal  of  the  custos ;  or  Whether, 
being  appointed,  he  did  not  acquire  under  the  statutes  an  interest  quamdiu  m 
bate  ffe$ter%L 

In  the  deeision  of  that  question,  which  arose  within  five  years  after  the  pass- 
ing of  the  act,  it  became  an  essential  part  of  the  inquiry  to  ascertain  the  origin 
and  nature  of  the  respective  offices  of  custos  rotulorum  and  clerk  of  the  peace. 
I  cannot,  therefore,  consider  the  opinions  delivered  by  Lord  Holt,  and  the  other 
Judges  upon  this  branch  of  the  subject  as  obiter  and  extrajudicial  dicta,  but  bear* 
ing  pertinently  and  directly  on  the  point.  And  although  it  was  insinuated  that 
Lord  Holt's  mind  had  insensibly  contracted  a  bias  from  his  connection  with  one 
of  the  litigant  parties  in  another  cause  unfavourable  to  the  pure  administration  of 
justice,  yet  I  am  persuaded  that  his  spotless  integrity  and  high  judicial  charac* 
ter  with  the  present  age  and  with  posterity  will  afford  him  an  ample  shield 
against  so  severe  and  undeserved  an  imputation. 

The  case  of  Saunders  v.  Owen  followed  soon  afterwards,  which  establishes  the 
same  principles,  according  to  the  report  of  it  in  Salkeld,  467.  The  Court  held 
^^^  that  it  always  belonged  to  the  custos  rotulorum  to  ^nominate  the  clerk  of 
^  the  peace,  but  that  he  was  removable  whenever  the  custos  tras  removed 
or  changed ;  and,  moreover,  that  he  was  removable  at  the  will  of  the  custos 
until  37  Hen.  8,  which  continued  him  in  office  qu/ougque  the  custos  continued, 
so  that  he  demeaned  himself  in  his  said  office  justly  and  honestly. 

The  point  there  for  decision  was,  whether  the  nomination  by  parol  was  suffi- 
cient, or  whether  it  required  an  appointment  by  deed.  But  I  am  not  aware, 
although  the  same  case  is  more  fully  reported  by  Lord  Raymond,  that  there  was 
any  dissatis&ction  expressed  at  the  decision  of  Lord  Holt  in  Harcourt  v.  Fox, 
afterwards  affirmed  in  the  House  of  Lords;  aud  under  these  circumstances,  my 
Lords,  after  a  careful  examination  of  the  origin  (as  far  as  I  have  been  able  to 
trace  it)  of  the  respective  offices  of  custos  rotiuorum  and  clerk  of  the  peace,  and 
of  their  duties,  as  arisine  out  of  and  connected  with  the  commission  of  the  peace } 
from  the  legislative  declaration  and  recognition  of  the  right  of  the  custos  rotu- 
lorum to  appoint,  which,  as  it  appears  to  me,  is  to  be  found  on  the  rolls  of 
parliament,  statute  37  Hen.  8 ;  and  from  the  accumulated  weight  and  authority 
of  the  cases  to  which  I  have  referred  as  analogous,  and  the  principles  to  be 
extracted  from  them,  my  mind  (with  great  deference  to  the  opinion  of  others 
from  whom  it  may  be  my  misfortune  to  differ)  has  arrived  at  the  conclusion  that 
the  appointment  of  the  office  of  the  clerk  of  the  peace  within  the  shires  of  Eng- 
land did  by  law,  previously  to  the  passing  of  the  act  of  87  Hen.  7,  belong  of 
right  to  the  custos  rotulorum  of  the  shire  by  virtue  of  his  s^d  office. 

My  Lords,  to  the  second  question  propounded  by  your  Lordships,  Whether 
the  appointment  to  the  office  of  clerk  of  the  peace  within  the  shires  of  Lreland 
did  by  law,  in  and  previously  to  the  year  1800,  belong  of  right  to  the  crown  or 
%crt-t  to  the  custos  rotulorum  of  the  shire  by  ^virtue  of  his  said  office,  or  to  any 
-*  and  what  other  person  or  persons  ?  I  answer,  that  I  conceive  it  to  have 
belonged  of  right  to  the  custos  rotulorum  of  the  %hire  by  virtue  of  his  oflice. 
Your  Lordships  are  aware  that  as  early-  as  the  reign  of  King  John,  a  regular 
code  or  charter  of  English  laws  was  granted  by  that  monarch  about  the  twelfth 
year  of  his  reign,  and  deposited  in  the  Exchequer  of  Dublin,  under  the  King's 
seal,  for  the  common  benefit  of  the  land  (as  the  public  records  express  it),  thiBit 
is,  for  the  common  benefit  of  all  who  should  acknowledge  allegiance  to  the  crown. 
And  for  the  regular  and  effectual  execution  of  those  laws,  the  King's  four  courts 
of  judicature  were  established  upon  the  model  of  the  four  superior  courts  in 
England,  and  a  new  and  more  ample  division  was  then  made  of  the  King's 
lands  of  Lreland  into  counties,  in  which  sheriffs  and  other  officers  were  appointed, 
in  accordance  with  the  system  of  government  prevailing  in  England.  If  then 
the  office  of  clerk  of  the  peace  was  incident  to  the  office  of  custos  rotulorum  in 
England,  it  seems  to  me  to  follow  as  a  necessary  natural  consequence  that  the 
lame  rule  must  hold  in  Lreland^  the  nature  of  those  several  offices^  and  the  duties 
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in  nlaiioii  to  tbem,  being  the  same  in  both  ooantries.  The  Tuioot 
Lruh  Mt8  of  parliunent  referred  to,  18  k  14  O.  8,  c.  26,  28  k  24  O.  3,  c.  89, 
40,  35  G.  3,  c.  29,  36  O.  3,  e.  25,  40  O.  8,  c.  80,  directing  doenments  to  be 
deposited  by  the  clerks  of  the  peace  among  the  records  of  their  respectire  counties, 
and  requiring  them  to  give  attested  copies,  appear  to  me  strong  legislative  recog- 
nitions that  the  appointment  of  the  office  of  clerk  of  the  peace  in  Ireland  is 
incidental  to  the  office  of  castes.  The  act  passed  so  recently  as  1  Gr.  4,  c.  27, 
which  gives  the  clerk  of  the  peace  right  to  hold  the  office  quaTudiu  se  bene 
geuenif  shows  that  before  that  time  the  appointment  of  clerk  of  the  peace  was 
determined  by  the  death  *or  removal  of  the  cnstos  who  appointed,  and,  -^g^ 
therefore  furnishes  a  strong  inference  that  the  appointment  of  clerk  of  the  '- 
peace  in  Ireland  waa  by  law  incident  to  the  office  of  cnstos  before  the  Union. 

By  the  cases  also  which  have  been  decided  in  Ireland,  of  The  King  v.  Fer- 
gnsson  and  The  King  v.  Sevemey  and  Falkiner,  this  seems  to  have  been  received, 
declared,  and  acted  upon,  as  the  law  of  that  country. 

To  the  third  question,  whether  the  right  to  appoint  to  the  office  of  clerk  of 
the  peace  within  the  King's  County  in  ]&eland,  did,  by  law,  in  and  previooslj 
to  the  year  1800,  belong  to  the  crown  or  the  cnstos  rotulorum  of  the  said  shire, 
by  virtue  of  his  said  office,  or  to  any  and  what  other  person  or  persons ;  I  also 
answer  that  the  right  to  appoint  to  the  office  of  clerk  of  the  peace  within  the 
King's  County  in  Ireland,  did,  by  law,  in  and  previously  to  the  year  1800, 
belong  to  the  cnstos  rotulorum  of  the  said  shire,  by  virtue  of  his  said  office. 

The  frame  of  this  question,  has  not  failed  to  draw  my  attention  to  the  con- 
sideration of  any  distinction  which  the  historical  fact,  that  the  Sling's  County 
was  not  formed  into  a  county  until  the  third  and  fourth  year  of  the  reign  of 
Philip  and  Mary,  in  the  year  1556,  might  naturally  suggest. 

I  do  not,  however,  apprehend  that  this  circumstance  can  in  any  manner  vary 
the  question,  having  taken  occasion  to  state  in  the  most  distinct  and  unqualified 
terms,  that  neither  in  England  nor  in  Ireland  can  the  right  of  the  custos  to 
nominate  the  clerk  of  the  peace  be  maintained  upon  the  ground  of  prescription, 
the  office  of  custos  rotulorum  and  of  clerk  of  the  peace  in  both  countries,  and 
the  very  county  also  in  Ireland  to  which  this  question  more  directly  applies, 
being  each  and  every  of  them  created  and  existing  only  within  the  time  of  legal 
memory. 

But  the  moment  in  which  the  King's  County  became  a  county,  however 
recent  its  formation,  I  conceive  that  *the  right  to  appoint  a  cleric  of  the  r^go 
peace,  upon  the  principle  and  for  the  reasons  I  have  before  stated,  as  ap-  ■> 
plicable  to  England,  became  eo  iiiUanti  indispensably  incident  to  the  office  of 
custos  rotulorum  in  Ireland,  there  being  no  provisions  in  the  statute  of  Philip 
and  Mary  to  alter  the  law  in  this  respect. 

Being  formed  upon  the  model  of  other  counties,  with  similar  officers,  such  aa 
custos  rotulorum,  sheriffs,  &c.,  their  appointment  would  be  regulated  and  con- 
trolled by  the  same  laws  which  prevail^  in  the  government  of  those  counties. 

When  in  the  reign  of  Henry  YIII.  the  shire  of  Monmouth  was  created  by  a 
severance  and  division  of  the  lordships  and  marches  within  the  country  or  do- 
minion of  Wales,  and  by  an  union  and  annexation  of  certain  portions  of  them 
thenceforth  by  legislative  enactment,  became  part  and  member  of  the  new  shire 
of  Monmouth,  with  a  custos,  sheriff,  and  other  officers,  I  conceive  that  to  the 
sheriff  belonged  the  right  of  appointing  the  shire  clerk  of  the  county  court,  and 
to  the  custos  rotulorum  the  right  of  appointing  the  clerk  of  the  peace  as  inci- 
dent to  his  office,  in  the  same  manner  as  in  tne  most  ancient  counties  in  this 
realm. 

Conceiving,  therefore,  the  decision  of  this  last  question  to  depend  upon  the 
same  princi]ues  in  the  explanation  and  development  of  which  I  fear  that  I  have 
drawn  but  too  largely  upon  your  Lordships'  patient  attention  in  my  discussing 
the  merits  of  the  first  question,  I  conclude  with  expressing  my  humble  opinion 
that  the  right  to  appoint  to  the  office  of  clerk  of  the  peace  within  the  King's 
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Connty  in  Ireland,  did,  hj  law,  in  and  pTeyioady  to  tbe  year  1800,  belong  to 
ikt  custos  rotulonim  of  the  said  shire,  by  virtue  of  his  said  office. 

The  other  judges  concurred  in  the  opinions  deliyered  by  littledale,  J.,  Oaaelee, 
J.,  and  Yaughan,  B.,  and  upon  a  subsequent  day  judgment  was  given  as  follows 
by  the 

^gj  1  *LoRD  Ghancellob.  My  Lords,  there  is  a  ease  of  Harding  v.  Pol- 
•I  lock,  which  is  a  writ  of  error  from  the  Court  of  Exchequer  Chamber  in 
Ireland.  The  question  relates  to  the  appointment  of  the  clerk  of  the  peace  in 
the  King's  County  in  Ireland.  It  was  contended  on  the  one  side,  that  the  ap- 
pointment of  the  clerk  of  the  peace  of  the  King's  County  in  Ireland  was  in  the 
crown ;  on  the  other  hand  it  was  contended,  that  it  belonged  to  the  custos  rotu- 
lorum  of  the  county.  The  Court  of  Exchequer  Chamber  in  Ireland  was  of 
opinion  that  the  appointment  belonged  to  the  crown. 

A  writ  of  error  was  brought,  and  it  was  argued  in  your  Lordships'  House 
during  the  last  session  of  parliament.  It  was  a  case  of  great  importance,  and 
all  the  Judges  were  assembled  for  the  purpose  of  hearing  the  arffuments,  in 
order  that  your  Lordships  might  have  the  benefit  of  their  advice  ana  assistance 
with  respect  to  the  subject. 

The  learned  Judges  differed  in  opinion,  and  they  postponed,  therefore,  deliver- 
ing their  judgments  till  the  present  session ;  that  difference  still  continued ; 
a  great  majority  of  the  Judges,  however,  were  of  opinion,  that  the  right  to  that 
appointment  was  in  the  custos  rotulorum  of  the  filing's  County,  one  single  Judge 
dissenting.  The  opinions  of  the  learned  Judges  were  delivered  at  great  length 
in  your  Lordships'  House.  I  had  an  opportunity  of  attending  to  their  reason- 
ings at  the  time.  I  have  since  been  favoured  with  copies  of  their  judgments, 
and  have  had  an  opportunity  of  again  considering  them ;  and,  without  troubling 
your  Lordships  by  going  over  the  same  arguments  which  have  been  already 
advanced  upon  the  subject  in  great  detail,  it  may  be  sufficient  for  me  to  state 
that  I  am  satisfied  that  the  decision  of  the  Court  below  was  erroneous,  and  that 
the  appointment  of  this  office  is  not  in  the  crown,  but  in  the  custos  rotulorum  : 
^r-|  and  I  am  of  that  opinion  upon  *the  authorities  that  were  cited  by  the 
^  learned  Judges  by  which  they  fortified  their  opinion,  and  by  the  reason- 
ings which  they  employed  in  support  of  their  opinion.  I  should,  therefore, 
propose  to  your  Lordships  that  the  judgment  of  the  Court  below  be  reversed. 

Judgment  reversed. 


MILLS  V.  A.  COLLETT,  Clerk.     June  22. 

Defendant t  as  a  magistral e.  committed  to  prison  as  a  felon,  the  plaintiff,  against  whom  a  charga 
bad  been  made  of  maliciously  catting  down  a  tree  on  premises  in  his  occupation,  the  pco- 
perty  of  A.  B. :   Held,  that  defendant  was  not  liable  to  an  action. 

Trespass  for  assault  and  imprisonment.     Plea,  not  guilty. 

At  the  trial  before  Yaughan,  B.,  Suffolk  Spring  assizes,  it  appeared  that  the 
plaintiff  had  been  brought  before  the  defendant,  a  magistrate  for  the  county  of 
Suffolk,  on  a  charge  of  maliciously  cutting  down  a  tree ;  and  the  following  depo- 
sitions were  taken  by  the  magistrate's  clerk  : — 

Suffolk  to  wit. — **  The  deposition  of  Robert  Balls,  wheelwright,  of  the  parish 
of  Cheddiston,  in  the  county  of  Suffolk,  taken  and  made  upon  oath  before  us, 
two  of  his  majesty's  justices  of  the  peace  for  the  said  county,  this  eighteenth  day 
of  October,  in  the  year  of  our  lord  one  thousand  eight  hundred  and  twenty-seven, 
who  saith  that  he  knows  the  certain  elm  timber  tree  cut  down  by  Simon  Milla 
of  Cheddiston  aforesaid,  farmer,  and  Abraham  Stannard,  of  the  parish  of  Saint 
James  Southelmham,  labourer,  on  the  premises  of  the  said  Simon  Mills,  and 
that  it  is  worth  more  than  one  pound  sterling. 

Before  us  "  RoBiBT  Balls/' 

*  L.  R.  Brown, 

"  A.  COLLBTT." 
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^Suffolk  to  wit. — ''The  deposition  of  John  Storkey,  husbandman,  of  the  r%oa 
parish  of  Linstead  Parva,  in  the  county  of  Suffolk,  taken  and  made  upon  ■- 
oath  before  us,  two  of  his  majesty's  justices  of  the  peace  for  the  said  county, 
this  eighteenth  day  of  October,  in  the  year  of  our  lord  one  thousand  eight 
hundred  and  twenty-seyen,  who  saith,  that  on  Monday  last,  the  fifteenth  day  of 
the  present  month  of  October,  on  the  premises  occupied  by  Simon  Mills  in  the 
parish  of  Cheddiston,  in  the  said  county,  the  property  of  John  Badeley,  doctor 
of  physic,  namely,  in  the  yard  adjoining  and  belonging  to  the  dwelling-house  of 
the  said  premises,  he  saw  Simon  Mills  of  Cheddiston,  aforesaid,  and  Abraham 
Stonnard,  labourer,  of  the  parish  of  Saint  James  Southelm,  wilfully  and  mali- 
ciously cutting,  br^iking,  barking,  rooting  up,  and  otherwise  destroying,  a  certain 
timber  elm  tree,  the  property  of  the  said  John  Badeley. 

Before  us  ''John  Stobket  ^  his  mark." 

"  L.  R.  Brown, 

"  A.  COLLBTT." 

And  that  the  defendant  thereupon  committed  the  plaintiff  for  a  felony  to  the 
county  gaol,  where  he  lay  among  felons  for  three  months,  till  the  ensuing 
Epiphany  sessions,  when,  a  compromise  having  been  entered  into  between  him 
and  the  prosecutor,  he  was  discharged  upon  application  to  the  court. 

On  the  part  of  the  defendant  it  was  contended,  that  for  aught  that  appeared 
on  the  depositions,  the  plaintiff  might  have  been  properly  committed  under  7 
ft  8  G.  4,  c.  30,  s.  19 ;  but  that,  at  all  events,  as  there  was  no  proof  of  malice, 
the  defendant  could  only  be  charged  with  an  error  in  judgment,  for  which  he 
was  not  liable  in  an  action. 

The  learned  baron,  being  of  this  opinion,  directed  a  nonsuit.  An  objection 
was  taken  to  the  notice  of  action,  *in  which  the  residence  of  the  plaintiff's  picoy 
attorney  was  stated  to  be  in  Half  Moon  Street,  Piccadilly,  London.  ^ 

Storksy  Serjt.,  obtained  a  rule  nuri  to  set  aside  the  nonsuit,  on  the  ground  that 
the  tree  being  stated  in  the  depositions  to  have  stood  on  premises  occupied  by 
the  plaintiff,  it  must  have  been  plain  to  the  defendant  that  the  plaintiff  could 
not  commit  a  trespass,  much  less  a  felony,  by  cutting  it  down.  The  defendant, 
therefore,  having  acted  without  jurisdiction,  and  even  without  colourable  cause, 
was  liable  in  trespass. 

Wilde  and  Russell,  Seijts.,  showed  cause. 

There  are  two  auestions  in  this  case.  First,  Whether  there  has  been  on  the 
part  of  the  defendant  any  error  of  judgment,  any  misconstruction  of  the  act  7 
ft  8  6.  4,  c.  30.  By  that  statute  it  is  enacted,  sect.  19,  "  If  any  person  shall 
unlawfully  or  maliciously  cut,  break,  bark,  root  up,  or  otherwise  destroy  or 
damage  the  whole  or  any  part  of  any  tree,  sapling,  or  shrub,  or  any  underwood, 
respectively  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or  avenue, 
or  in  any  ground  adjoining  or  belonging  to  any  dwelling-house,  everj  such  offender 
(in  case  the  amount  of  the  injury  done  shall  exceed  the  sum  of  II.)  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to 
be  imprisoned  for  any  time  not  exceeding  two  years,  and  if  a  male,  to  be  once, 
twice,  or  thrice  privately  or  publicly  whipped  (if  the  court  shall  so  think  fit),  in 
addition  to  such  imprisonment ;  and  if  any  person  shall  unlawfully  or  maliciously 
out,  break,  bark,  root  up,  or  otherwise  destroy  or  damage  the  whole  or  any  part 
of  any  tree,  sapling,  or  shrub,  or  any  underwood,  respectively  growing  elsewhere 
than  in  any  of  the  situations  hereinbefore  mentioned,  every  such  offender  r*in  r^oo 
case  the  amount  of  the  injury  done  shall  exceed  the  sum  of  bl.)  shall  be  ^ 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable  to  any  of  the  pun** 
isbmcnts  which  the  court  may  award  for  the  felony  hereinbefore  last  mentioned." 

This  provision  was  substituted  for  the  black  act,  9,  G.  1,  c.  22,  s.  1,  which 
made  the  offence  capital  where  the  malice  was  personal  to  the  owner;  and  the  6 
G.  8,  c.  80.  and  6  O.  8,  o.  48,  bv  the  first  of  which,  the  offence,  if  done  in  the 
night  iimr,  was  felony :  and  by  tno  second,  if  done  at  any  other  time,was  punish- 
iblti  by  summary  oon  viction  for  the  first  and  second  offences.    It  would  be  diffieolt 
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Ao  say  why  the  present  oaae  unolelflarly  wiUiin  thtiMwatatate.  Tlie  word  mali* 
eioosly  can  acaroely  be  said  to  bear  a  si^ifioaliony  other  than  that  which  it  had 
nnder  the  statute  6  O.  8,  o.  86,  upon  which  it  waa  considered  as  bearing  its  mosit 
general  signification,  and  as  applying  to  an  act  done  malo  oMimOf  from  an  unjust 
desire  of  gain,  or  a  careless  indifference  of  mischief:  2  East,  P.  C.  1062.  Mat 
ice,  in  a  legal  sense,  does  not  signify  acoordins;  to  its  common  acceptation  desire 
of  rcTenge,  or  a  settled  anger  against  a  partionLur  person.  And  the  statute  doea 
not  limit  the  offence  to  the  cutting  down  trees  on  the  premises  of  persons  oUier 
than  the  offender.  It  nowhere  appears  what  interest  the  plaintiff  had  in  the 
premises  on  which  he  cut  the  tree ;  but  even  if  there  were  an  existing  tenaney, 
felony  may  be  committed  in  respect  of  demised  property;  as  in  arson,  under  the 
statutes  (thouffh  not  at  common  law),  and  in  larceny  of  chattels  and  fixtures  lejt 
to  tenants  ana  lodgers  by  7  &  8  G.  4,  c.  29,  s.  46.  Suppose  valuable  or  omv 
mental  trees,— es  an  avenue,— to  have  been  cut  down  maliciously  by  an  occupier^ 


0^-y  might  he  not  be  punished  nnder  this  statute?  There  was  enough,  *thev^ 
^  fore,  in  the  case  for  a  magistrate  to  suppose  that  he  had  juriaiiction  to 
commit  for  trial,  and  it  was  not  for  him  to  decide  the  law. 

But,  secondly,  even  if  there  were  an  error  in  judgment,  the  ma^trate  is  not 
liable  to  an  action.  8  Hawk.  P.  G.  c.  8,  a.  74.  "  Justices  of  the  peace  are  nc^ 
punishable  civilly  for  acts  done  by  them  in  their /lu/tcia/  capacities ;  but  if  thev 
abuse  the  authority  with  which  they  are  intrusted,  they  may  be  punished  crimi* 
aally  at  the  suit  of  the  king,  by  way  of  information.  But  in  cases  where  they 
proceed  mtnittenaUy  rather  than  judicially,  if  they  act  corrupt^  they  are  lii^ 
nle  to  an  action  at  the  suit  of  the  party,  as  well  as  to  an  information  at  the  suit 
of  the  king."  Again,  in  8  Hawk.  P.  0.  c.  18,  s.  20,  **  Perhaps  there  may  be 
this  difference  between  the  warrant  of  a  justice  of- the  peace,  for  such  causes 
which  he  has  not  authority  to  hear  and  determine  as  judge  without  the  concut- 
rence  of  others,  and  such  warrant  for  an  offence  which  he  may  so  determine 
without  the  concurrence  of  any  other ;  that  in  the  former  case,  inasmuch  as  he 
rather  proceeds  ministerially  than  judicially,  if  he  act  corruptly  he  is  liable  to 
an  action  at  the  suit  of  the  party,  as  well  as  to  an  information  at  the  suit  of  the 
king ;  but  in  the  latter  case  he  b  punishable  only  at  the  suit  of  the  king,  for 
that  r^ularly  no  man  is  liable  to  an  action  for  what  he  doth  as  judge." 

In  Windliam  v.  Clere,  Cro.  Elii.  130,  1  Leon.  187,  8.  C,  an  action  on  the 
case  was  brought  against  the  defendant  as  a  justice,  for  maliciously  issuing  hip 
warrant,  in  which  it  was  alleged  that  plaintiff  was  accused  of  stealing  a  horse^ 
uln  reverd  plaintiff  never  was  accused  nor  did  steal  the  horse,  and  defendant 
knew  him  to  be  guiltless.  The  plaintiff  had  a  verdict,  and  Clench  and  Oawdv 
any,  "  If  a  man  be  accused  to  a  justice  of  the  peace  of  an  offence  for  which 
^iQM  *he  causeth  him  to  be  arrested  by  his  warrant,  although  the  accusation  be 
-*  false,  yet  he  is  excusable  ;  but  if  the  party  be  tiever  ctccused,  but  the  juse 
tice  of  his  malice  and  his  own  head  cause  him  to  be  arrested  it  is  otherwise." 

And  Morgan  v.  Hughes,  2  T.  R.  225,  is  an  authority,  that  where  a  justice 
maliciously  grants  a  warrant  ag&inst  a  person  without  an  information,  upon  a 
supposed  charge  of  felony,  an  action  of  trespass  will  lie.  But  no  case  can  be 
found  where  such  action  has  been  attempted  without  imputation  of  corrupt 
motive  or  malice;  and  in  Lowther  v.  Lord  Radnor,  8  East,  118,  it  was  held 
that  trespass  does  not  lie  against  justices  acting  upon  a  complaint  made  to  them 
upon  oath,  by  the  terms  of  which  they  had  no  jurisdiction,  though  the  real 
facts  of  the  case  might  not  have  supported  such  complaint,  if  such  facts  were 
not  laid  before  them  at  the  time. 

Thirdly,  with  respect  to  the  notice.  Steers  v.  Smith,  6  £sp.  188,  is  a  conclu- 
sive authority  in  support  of  the  objection.  In  that  case  the  notice  described  th^ 
plaintiff's  attorney  as  of  New  Inn,  London,  instead  of  New  Inn,  Westminster, 
and  Lord  Ellenborough  held  that  it  was  insufficient.  Piccadilly  can  as  little  bo 
said  to  be  within  what  is  properly  called  London  as  New  Inn.  [Park,  J.  If  I 
were  to  address  a  letter  to  the  learned  counsel,  meaning  it  to  find  him,  should  I 
write  ''Qower  Street.  Middlesex?"]     A  very  strict  construction  has  alwajp 
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been  ^ven  in  favour  of  nuigistrates,  to  tbe  statute  requiring  the  notice  of  action. 
Taylor  v.  Fenwick,  cited  bj  Lawrence,  J.,  in  Loyelaoe  v.  Cwrrj,  7  T.  R.  631| 
and  Aked  v.  Stocks,  4  Bin^b.  509. 

Storki.  It  maj  be  admitted  that  where  a  maffistrate  has  jurisdiction  he  ia 
not  liable  to  an  action  unless  corrupt  motive  or  miuioe  be  proved. 

*In  the  present  case  the  defendant  had  no  jurisdiction,  and  he  must  r^^ 
have  known  that  he  had  none,  because  it  appears  on  the  face  of  the  depo-  ■- 
sitions,  which  are  not  in  the  language  of  witnesses,  but  framed  bj  the  defend- 
ant's clerk  in  the  precise  terms  of  the  act,  that  the  plaintiff  cut  the  tree  on 
premises  in  his  own  occupation.  He  had  not  committed  so  much  as  a  trespass, 
and  for  aught  that  appeared  might  have  been  in  the  exercise  of  a  right,  since 
most  occupiers  are  entitled  to  cut  wood  for  houte^te. 

In  Grepps  v,  Durden,  Cowp.  640,  a  magistrate  was  holden  liable  in  trespass 
for  merely  exceedinj;  his  jurisdiction ;  d  fortiori  he  is  liable,  where  he  acts  with- 
out jurisdiction.  In  Davis  v.  Capper  (Gloucester  Summer  assises,  1828)  the 
plaintiff,  a  respectable  female,  sued  the  defendant,  a  magistrate,  for  oommittiog 
her  to  prison  for  fourteen  days,  on  a  charge  of  theft  of  which  she  was  innocent. 
The  learned  Judge  who  presided  having  directed  a  nonsuit,  the  Court  of  Eang'g 
Bench  awarded  a  new  trial.(a) 

With  respect  to  the  sufficiency  of  the  notice.  Steers  v.  Smith  is  only  a  ntn 
priuM  decision.  It  never  could  have  been  the  intention  of  the  legislature  that 
courts  of  justice  should  descend  to  a  paltry  quibble,  for  the  purpose  of  screeiK 
ing  ma^trates  from  the  consequences  of  misconduct.  The  object  of  the  statute 
was,  that  the  magistrate  should,  with  a  view  to  tendering  amends,  if  necessary, 
have  effectual  notice  of  the  residence  of  the  plaintiff's  attorney.  For  the  pur- 
pose of  useful  informatioui  Piccadilly,  London,  is  a  more  instructive  address  than 
Piccadilly,  Middlesex. 

*TiNDAL,  C.  J.  I  am  of  opinion  that  the  rule  ought  to  be  discharged,  p^g^ 
This  is  an  action  in  which  a  magistrate  is  charged  with  trespass  and  false  ^ 
imprisonment  for  committing  the  plaintiff  to  prison  for  trial,  and  the  only  ques- 
tion is,  whether  the  magistrate  had  jurisdiction  to  investigate  and  commit.  The 
information  charges  an  offence  within  the  statute  7  &  8  G.  4,  c.  30,  as  h  felony^ 
and  the  question  is,  whether  a  charge  being  made  of  a  distinct  felony,  the  magis- 
trate is  answerable  for  the  correctness  of  the  charge  if  the  case  be  disposed  of  as 
in  other  cases,  where  a  magistrate  is  called  upon  to  act.  It  would  be  most  dan* 
gerous  if  he  were  holden  to  be  liable  in  such  a  case.  The  act  gives  the  magis- 
trate no  power  to  convict,  but  merely  to  sanction  the  commitment  for  trial. 
And  in  Sir  Edward  Clere's  case,  Cro.  El.  130,  it  was  said,  <<  If  a  man  be  accused 
to  a  justice  of  peace  of  an  offence  for  which  he  causeth  him  to  be  arrested  by 
his  warrant,  although  the  accusation  be  false,  yet  he  is  excusable."  Undoubt- 
edly it  was  not  correct  to  take  the  depositions  in  the  precise  words  of  the  act, 
because  such  could  not  have  been  the  language  of  the  witnesses ;  but  that  alone 
will  not  make  the  defendant's  conduct  malicious.  I  cannot  accede  to  the  pro- 
position, that  the  circumstance  of  a  party's  being  the  occupier  of  the  premises  on 
which  the  tree  is  cut,  necessarily  takes  a  case  out  of  the  statute.  Suppose  the 
trees  excepted  in  a  lease,  the  tenant  would  be  a  trespasser ;  and  if  liable  in  tres* 
pass,  I  am  not  prepared  to  say  he  might  not  be  liable  criminally.  But  that  ia 
not  the  ground  of  my  decision.  If  a  party  charged  with  an  offence  be  broueht 
before  a  magistrate,  ho  must  exercise  a  judgment  on  the  case,  and  he  is  not  liable 
for  a  mere  error  of  judgent.  In  Crepps  v.  Burden,  the  magistrate,  having  once 
convicted,  had  no  jurisdiction ;  he  was  */unctm  officio.  In  the  present  ^^n 
case  he  had  jurisdiction.  I  give  no  opinion  on  the  other  point.  The  rule  ^ 
must  be  discharged. 

Park,  J.  I  am  of  the  same  opinion.  If  when  a  charge  is  before  him  a 
magistrate  does  not  exceed  his  jurisdiction,  he  is  not  liable  to  an  action.  In 
Crepps  V.  Burden  he  wua  functus  officio    1  reprobate  the  framing  depositions  in 

(a)  See  the  circunistuicet  of  the  case  in  Dayis  v.  Ruweil,  5  Bingh.  354.    Upon  the  new 
"*  a  wpo&Ml  jury  awarded  the  plaintiff  101.  damages. 
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the  words  of  acts  of  parliament,  bnt  that  does  not  render  the  magistrate  liable. 
The  rale  must  be  discharged. ' 

BiTRROtJOH,  J.  If  the  magistrate  has  jurisdiction,  as  he  had  here,  he  never 
ean  be  liable  in  an  action  of  trespass,  nor  in  any  form  of  action  for  a  mere  mis- 
take in  a  matter  of  law ;  and  whether  an  occnpier  could  commit  a  felony  under 
the  statute  on  his  own  premises,  wsa  dearly  a  matter  of  law.  The  depositions 
ought  not  to  have  been  taken  in  the  terms  of  the  act  of  parliament.  That  is 
not  the  language  of  witnesses.  But  even  if  the  magistrate  were  answerable  for 
the  misconduct  of  his  clerk,  trespass  is  not  the  form  of  action.  I  agree  in  the 
mle  being  discharged. 

Oasileb,  J.  I  am  sorry  to  agree  in  the  opinion  that  the  action  cannot  be  main- 
tained :  but  the  law  is  so.  The  language  of  the  statute  under  which  the  plain- 
tiff was  committed,  is  general,  and  contains  no  exception  of  malicious  injuries 
done  by  occupiers  against  their  lessors.  But  independently  of  that,  the  defendant 
acted  on  his  general  authority ;  and  if  there  were  a  probability  of  a  felony  hav- 
ing been  committed,  he  was  bound  to  proceed  as  in  other  cases.  Suppose  a 
eommittal  on  suspicion  of  murder,  and  it  turns  out  not  to  be  murder,  shall  the 
«94-|  magistrate  be  liable  f  In  Grepps  v.  Buiden  the  '''magistrate  had  power 
•^  not  merely  to  inquire  but  to  convict,  and  having  convicted  his  jurisdiction 
eeaaed.     Here  the  defendant  had  jurisdictioni  and  the  mle  must  be 

Discharged. 


GORING  V.  EDMONDS  the  Elder.    June  23. 

la  April  1825,  defendant  ^araotied  the  paijrment  of  money  due  from  his  son  to  the  plaintiff 
upon  a  sale  of  timber.  The  pUintiflf  receiyed  part  payment  of  the  son,  and  made  repeated 
unsuccessfal  applications  to  him  for  the  residue  till  I>scember  1827,  when  the  son  became 
bankrupt.  The  plaintiff  never  disclosed  to  the  defendant  the  issue  of  these  applications,  but 
in  December  1827  sned  him  on  his  guarantee :  Held,  that  the  defendant  waa  not  discharged  by 
the  time  that  had  elapsed,  nor  by  want  of  notice  of  the  applications  made  to  his  son. 

Assumpsit  on  the  guarantee  at  the  foot  of  the  following  agreement^  which 
had  been  entered  into  by  the  defendant's  son. 

'^Agteement  between  Charles  Gt)ring,  Esquire,  and  Thomas  Edmonds,  jun.  I, 
Thomas  Edmonds,  at  Steyning,  agree  to  purchase  so  many  oak  trees  as  are 
marked,  and  shall  be  marked  by  us  at  Olbourne  and  East  Grinstead,  at  the  price 
of  10/.  per  load,  girth  measure  of  fifty  feet  by  the  load.  But  should  Mr.  Mark- 
wich,  when  he  measures  the  same,  consider  the  sum  of  10/.  per  load  not  a  suffi- 
cient price,  he  is  to  fix  such  price  as  he  considers  it  to  be  worth.  Apd  I  hereby 
agree  to  pay  the  price  he  shall  fix  upon,  though  it  shall  exceed  10/.  per  loaa. 
And,  further,  I  agree  not  to  remove  the  timber  or  bark  without  the  consent  in 
writing  of  Charles  Goring,  Esq.,  from  off  the  said  estates  where  the  said  timber 
shall  be  cut ;  and  whatever  securities  I  may  give  to  Charles  Qonne,  Esq.,  to 
induce  him  to  consent  to  the  timber  and  bark  l^ing  taken  away,  shall  be  taken 
up  and  discharged,  half  at  Michaelmas,  and  the  other  half  at  Christmas  next  at 
furthest.  <^  Thomas  Edmonds.'' 

^g-|       *^*  In  the  event  of  my  son  Thomas  Edmonds,  jun.,  not  paying  Charles 
^  Goring,  Esq.,  I  hold  myself  liable,  and  hereby  engage  to  fulfil  the  said 
payments  according  to  the  above  conditions.  <^  Thomas  Edmonds 

"  April  20, 1826." 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  Easter  term,  it  ap- 
peared, that  the  defendant  and  his  son  having  signed  the  foregoing  instrument 
m  April  1825,  the  timber  was  all  removed  by  Edmonds  the  younger,  without 
any  rarther  securitv  being  reouired.  On  the  19th  December,  1825,  two  bills  for 
200/.  each,  drawn  by  Edmonds  the  younger  on  one  Alexander,  and  accepted  by 
him,  were  paid  jnto  the  plaintiff's  bankers.  These  bills  were  duly  honoured  in 
Maich  1826.  There  remained  then  due  to  the  plaintiff  in  respect  of  the  timber 
486/L  16f.    From  that  time  to  the  close  of  1827|  repeated  applications  were 
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made  in  vain  to  Edmonds  the  younger  for  payment  On  the  Ist  of  Ootober, 
1827,  Edmonds  the  yoanger  save  the  plaintiff  a  hill  for  200/.  drawn  by  him  on 
one  Williams,  which  became  due,  and  was  dishonoured  early  in  Beoembar  1827. 
The  plaintiff,  however,  never  returned  it|  nor  gave  any  notice  of  dishonour. 
About  that  time  Edmonds  the  younger  became  bankrupt,  and  the  plaintiff, 
through  his  attorney,  applied  for  the  fiurst  time  to  the  defendant  upon  his  guar* 
antee,  for  payment  of  the  486/.  16s.  The  defendant  admitted  his  liabilityi  but 
was  not  aware  of  the  bill  accepted  by  Williams. 

On  the  part  of  the  defendant  it  was  eontended,  at  the  trial,  that  his  Itabili^ 
was  discharged  by  the  plaintiff  having  taken  bills  from  the  son,  and  by  his  not 
having  earlier  communicated  to  the  defendant  the  state  or  the  account.  Payne 
V.  Ives,  8  I).  &  R.  664,  was  relied  on. 

*For  the  plaintiff  it  was  insisted,  that  as  there  was  a  fixed  day  for  pay-  p,^^ 
ment,  there  had  been  no  unreasonable  delay  in  applying  to  the  defendant.  L 
Tbe  Chief  Justice  told  the  jury,  that  in  order  to  discham  the  defendant,  time 
must  have  been  given,  under  such  drcnmstances,  that  the  plaintiff  must  hav<e 
lost  his  remedy  against  the  oriffinal  debtor ;  and  he  observeid  on  the  ifdmiasioa 
of  liability  made  by  the  defendant  himself. 

A  verdict  having  been  found  for  the  plaintiff,  damages  486/.  16s.y 

EusseU,  Serjt.,  moved  to  set  it  aside,  on  the  ground  of  a  misdirection,  or  to 
reduce  the  damages  by  200/. 

The  defendant  was  discharged  by  the  plaintiff's  dealings  with  tiie  principal 
debtor.  In  Peel  v,  Tatlock,  1  B.  &  P.  419,  it  was  considered  by  fhe  Court,  that 
delay  in  calling  upon  a  guarantee  does  not  exonerate  him,  unless  it  can  be  shown 
or  presumed  that  he  is  a  loser  thereby.  But  here  the  defendant  might  well  be 
presumed  to  be  a  loser.  Two  years,  during  which  the  principal  creditor  was  in 
good  credit,  the  guarantee  was  never  called  on.  He  was  applied  to  only  when 
the  failure  of  his  principal  deprived  him  of  any  chance  of  being  ndmburaed. 

In  Payne  v.  Ives  and  Others,  3  D.  &  R.  664,  the  defendants  gave  the  follow- 
ing guarantee : — '^  We  undertake  to  endorse  any  bill  or  bills  Mr.  John  Stubbs 
may  give  to  Messrs.  Payne  &  Co.  in  part  payment  of  an  order  for  lace  which  is 
now  being  executed  for  him.  Messrs.  Payne  &  Co.  to  allow  5  per  cent,  on  the 
amount  of  the  said  bills  for  the  said  guarantee."  Stubbs  paid  the  plaintiffs  part 
of  the  amount  in  money,  viz.  500/.,  and  gave  them  a  bill  for  the  remainder,  vis. 
337/.  at  eighteen  mouths,  and  the  plaintiffs  kept  the  bill  for  seventeen  months 
and  *ten  days ;  and  then,  finding  that  Stubbs  was  insolvent,  applied  for  p^- 
the  first  time  to  the  defendants  Ives  &  Co.  for  their  endorsement.  And  !• 
it  was  held,  that  the  plaintiffs  were  concluded  by  their  laches,  and  that  the  de- 
fendants were  not  liable  on  their  guarantee.  Abbott,  C.  J.,  said,  "  The  general 
rule  of  law  upon  such  subjects  is  clear,  namely,  that  the  demand  must  be  made 
within  a  reasonable  and  convenient  time.  -  But  for  the  plaintiffs  to  forbear  their 
demand  for  seventeen  months  out  of  eighteen,  was  neither  reasonable  nor  con* 
venient.  Besides,  here  the  plaintiffs  lie  by  till  they  learn  that  Stubbs  is  insol- 
vent, and  until  they  discover  that  the  endorsement  is  the  only  means  by  which 
they  can  secure  their  debt ;  and,  but  for  that  discovery,  they  probably  never 
would  have  applied  at  all.  That,  I  think,  they  were  not  entitled  to  do  under 
the  agreement,  and  consequently,  they  ought  not  to  have  recovered  in  this  action." 
And  Bayley,  J.,  said,  '*  The  option  given  to  the  plaintiffs  ought  to  have  been 
made  in  a  reasonable  time,  and,  at  any  rate,  before  that  event  occurred,  of  which, 
if  the  defendants  had  known,  they  never  would  have  given  the  guarantee." 
Jlolroyd,  J.,  said,  '<  The  plaintiffs  did  not  exercise  their  option  till  within  a  few 
days  of  the  bill  becoming  due,  and  till  they  knew  of  the  insolvency  of  the 
acceptor.  I  think  they  were  not  justified  in  such  delay,  and  that  is  the  only 
question  in  the  cause.  With  respect  to  bonds,  it  is  laid  down  by  Lord  Chief 
Baron  Comyns,  that  where  a  condition  is  to  do  a  transitory  thing  without  limit- 
ing the  time,  it  oueht  to  be  done  immediately,  that  is,  in  a  convenient  time." 

As  to  the  200/.  bill,  by  keeping  it  and  giving  no  notice,  it  is' quite  dear  that 
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tlM  plaintiff  made  it  his  own.    The  death,  bankraptoy,  or  known  in8o1vency(a) 
n^o-^  of  the  drawer,  or  his  being  in  prison,(&)  constitute  no  ^excuses  either  at  law 

-^  or  in  equity  fix  the  neglect  to  give  due  notice  of  non-acceptance  or  non-pay- 
ment; and  the  reason  is,  that  many  means  may  remain  of  obtaining  payment 
by  the  aid  of  friends  or  otherwise,  of  which  it  is  reasonable  that  the  drawer 
and  endorsers  should  have  the  opportunity  of  availing  themselves ;  and  it  is  nol 
eompetent  to  the  holders  to  show  that  the  delay  in  giving  notice  has  not  in  fact 
been  prejudical:  Esdaile  v.  Sowerby,  11  East,  114. 

Besides,  the  taking  the  bill  was  a  discharge ;  at  least  pro  tatUo  ;  as  giving 
time  for  an  hour  discharges  the  surety.  Defendant's  acknowledgment  could  not 
affect  his  rights,  when  made  in  ignorance  of  the  circumstances.  In  the  case  of 
a  bill  of  exchange,  a  promise  to  pay,  by  an  endorser  or  other  party,  if  made 
without  a  knowledge  of  the  laches  of  the  holder  in  respect  of  such  bill,  will  not 
be  binding.  Biesiurd  v.  Hirst  and  another,  Burr.  2670|  Gk>odall  and  Others  v. . 
BoUey,  1  T.  R.  712. 

In  this  last  case  a  bill  drawn  in  &vour  of  defendant,  payable  11th  January, 
1787,  was  presented  for  aeceptanoe  by  the  phiintiffii  on  the  eth  November,  1786, 
when  acceptance  was  refused ;  they  gave  no  notice  to  the  defendant  till  the  6tli 
Januaiy,  1787,  and  thm  they  did  not  say  when  the  bill  was  presented.  The 
defendant  proposed  paying  by  instalments,  which  offer  was  rejected  by  the  plain«» 
tiffs,  and  they  brought  the  action.  Heath,  J.,  ruled  that  the  defendant  was 
discharged  for  want  of  notice,  and  that  his  offer  to  pay  being  made  in  ignorance 
of  the  circumstances,  was  not  binding :  the  jury  found  a  verdict  for  the  defen- 
dant, and  upon  cause  shown  against  a  rule  for  a  new  trial,  the  Court  held  the 
direction  and  the  verdict  right. 

TiNPAL,  G.  J.  This  is  not  a  ease  for  a  new  trial.  There  are  two  points  on 
which  it  is  suggested  the  jury  have  been  misdirected.  The  first,  that  mere 
^Q^-i  laches  in  *the  party  seciued  will  operate  as  a  discharge  to  the  surety : 
•I  but  no  case  goes  to  that  extent,  and  there  are  many  which  establish  the 
veverse.  I  am  £ur  from  saying,  there  may  not  be  an  extreme  case  of  laches 
amounting  to  fraud,  and  fraud  would  be  a  defence  to  the  action ;  but  not  mere 
B^gence.  In  Trent  Navigation  Company  v.  Harley,  10  East,  34,  the  obligees 
m  a  bond  conditioned  for  the  principal  obUgor  to  account  for  and  pay  over  tollS| 
did  not  examine  his  accounts  for  eight  or  nine  years,  and  did  not  call  for  pay- 
ment so  soon  as  they  might  have  done ;  but  they  obtained  a  verdict  in  their 
favour;  and  on  a  motion  for  a  new  trial,  Lord  Ellenborough  said,  "The  only 
question  is,  Whether  the  laches  of  the  obligees  in  not  calling  on  the  principal 
so  Bocn  as  they  might  have  done,  be  an  estoj^l  at  law  against  the  sureties  ?  I 
know  of  no  such  estoppel  at  law,  whatever  remedy  there  may  be  in  equity." 
The  case  of  Payne  v.  Ives  was  on  an  executory  promise  to  endorse  in  future  any 
bills  Stubbs  might  give  in  payment  for  lace,  and  no  application  was  made  to  the 
defendants  till  nearly  eighteen  months  after  the  bill  was  given.  That  might  so 
alter  the  state  of  things  ss  to  be  too  late  in  |kn  executory  contract.  But  that 
will  not  ffovem  the  case  of  a  guarantee.    The  second  objection  is,  that  the  mere 

S'ving  of  time  on  the  bill  would  discharge  the  defendant:  but  in  English  o. 
srley,  2  B.  &  P.  61,  it  was  held,  that  merely  giving  time,  without  an  engage* 
ment  to  suspend  the  usual  remedies,  will  not  discharge  the  surety.  The  point 
here  was  left  to  the  jury  upon  the  material  question,  whether  time  had  been 
given  nnder  such  circumstances;  Mid  it  appeared  to  me  that  they  found 
eorrectly. 

Pabk,  J.  I  concur  with  my  Lord  Chief  Justice.  In  the  London  Assurance 
^1001  ^™P^^7  ^*  Buckle,  4  1B.  Moore,  163,  which  was  *an  action  of  debt  on 
-'  a  bond  for  2000/.  duly  executed  by  an  insurance  broker  as  the  principal 
obligor,  and  two  sureties  with  a  certain  condition,  it  was  held,  that  the  sureties 
were  not  discharged  by  the  laches  of  the  obligees  in  suffering  the  credit  of  the 
broker  to  run  on  so  loog  beyond  the  six  months  stipulated  by  the  bond.    I  fully 

(a)  Rtusel  «.  Langstafle,  Dougl.  514.    Eadaile  «.  Sowerby,  11  Eaat,  114. 
(6)  By  Lord  ▲lymley,  C.  J..  Baynes  v.  BirU,3  Bos.  &  P«L60L 
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eoncur  in  the  doctrine  there  laid  down^  and  that  case  is  stronger  than  the 
present. 

BuRROUGH,^J.     The  direction  to  the  jnry  cannot  be  impeached. 

GaseleE;  J.  I  think  a  surety  has  a  duty  upon  him  to  go  and  inquire  as  to 
the  state  of  the  transaction.  In  Orme  v.  YouDg,  1  Holt,  84,  there  was  deky 
in  giving  noticCi  and  yet  the  surety  was  holden  not  to  be  discharged. 

Rule  refused. 


HENLEY  V.  The  Mayor  and  Corporation  of  LYME  REGIS.    June  27. 

Where  a  yerdiet  was  taken  by  conaent  on  two  oounta,  the  Court,  on  the  application  of  the 
plaintiflT,  amended  the  poaiea,  bjr  entering  the  Terdict  on  one  (to  which  the  evidence  applied), 
although  the  Judge  who  presided  at  the  trial  declined  to  interfere. 

The  declaration  in  this  cause  contained  five  counts.  Two  charging  the  defen- 
dants with  the  repair  of  sea  walls,  by  yirtue  of  a  charter  from  the  crown.  Two 
by  prescription ;  and  one  by  virtue  of  possession. 

At  the  trial  before  Littledale,  J.,  Dorchester  Summer  assizes  1828,  after  the 
evidence  on  the  part  of  the  plaintiff  had  been  heard,  the  learned  Judge  expressed 
*an  opinion  that  he  must  fail  on  the  three  last  countS;  and  it  was  then  r^iA^ 
agreed  by  the  counsel  on  both  sides  to  enter  a  verdict  on  the  two  first  *- 
counts,  which  charged  the  defendants  under  their  charter.  The  jury  were  dis- 
charged as  to  the  other  counts. 

The  first  of  these  two  counts  (see  them,  5  Binff.  91)^  set  out  the  char- 
ter fully,  alleged  the  possession  of  the  defendants  under  it,  and  the  liability  to 
repair  as  consequent  on  possession  under  the  charter. 

The  second  set  out  less  of  the  charter,  omitted  any  allegation  of  possession, 
and  laid  the  liability  as  consequent  on  the  charter. 

The  defendants  moved  in  arrest  of  judgment,  and  the  decision  of  the  Court 
having  been  in  favour  of  the  plaintiff  on  the  first  two  counts,  an  application  was 
made  to  Littledale,  J.,  to  permit  the  verdict  to  be  entered  on  the  first  count  only. 
The  learned  Judge  declined  to  interfere,  on  the  ground  that  the  verdict  had 
been  entered  on  the  first  two  counts  by  consent^  but  he  transmitted  to  this  Court 
bis  notes  of  the  trial. 

Wildtj  Seijt.,  moved  for  a  rule  to  show  cause  why  the  verdict  sliould  not  be 
entered  upon  the  first  count  alone. 

He  contended,  that  such  entries  were  always  made  by  the  authority  of  the 
Court,  although  it  was  usual  to  apply  to  the  Judge  who  presided  at  the  trial  for 
his  concurrence,  as  he  was  the  best  acquainted  with  the  evidence  in  the  cause ; 
but  the  rule  was,  that  where  the  same  cause  of  action  was  declared  on  in  various 
counts,  the  verdict  might  be  entered  on  any  of  them  to  which  the  evidence 
applied ;  and  it  was  manifest  here,  that  no  evidence  could  have  been  given  under 
the  second  count  which  did  not  equally  apply  to  the  first.  The  agreement  at 
the  trial  was  not  restrictive  of  the  right  to  enter  the  verdict  on  a  single  count, 
but  restrictive  only  of  the  dumber  of  counts  on  which  the  plaintiff  p^i  ao 
should  have  that  privilege.  The  object  of  that  agreement  was  to  confine  ^ 
the  argument  on  the  contested  question  of  law  to  some  count  which  was  borne 
out  by  the  evidence ;  not  to  pin  the  plaintiff  to  all  the  counts  on  whi9h  he 
niiffht  have  offered  evidence;  for  the  purpose  of  entrapping  him  in  some  technical 
in£rmalitv. 

The  following  authorities  were  cited,  to  show  that  the  authority  to  apply  the 
verdict  to  a  particular  count  was  in  the  Court,  and  not  in  the  Judge  who  hap- 
pened to  preside  at  the  trial.  Bliot  v.  Skypp,  Cro.  Car.  388 ;  Hankey  v.  Smith, 
barnoB,  449  j  Newoomb  v.  Oreen,  2  Str.  1197,  1  Wils.  38;  Spencer  v.  Goter, 
1  H.  lU.  78;  Petrie  v.  Hannay,  8  T.  R.  659;  Williams  v.  Breedon,  1  B.  & 
P  820. 

Tvkdd^  and  M^nwtA^r^  Sexjts.,  who  showed  cause^  did  not  deny  the  rule  to  be 
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as  stated,  or  the  aathoritr  of  the  cases  cited,  but  asserted  that  there  was  no  ease 
in  which  the  entry  had  been  made  without  the  concurrence  of  the  Judge  who 
presided  at  the  trial ;  and  that  in  none  of  the  cases  cited  had  there  been  anj 
agreement  by  the  parties  to  take  the  verdict  on  particular  counts.  That  agree- 
ment was  conclusive  between  them,  and  the  Court  had  no  authority  to  interfere. 
^  In  Richardson  v.  Mellish,  3  Bingh.  334,  the  Court  would  not  act  without  the 
concurrence  of  the  Judge  who  had  tried  the  cause^  and  required  H  certificate  from 
him,  although  he  had  quitted  the  Court. 

Where  the  case  arises  on  a  contract,  the  cause  of  action  may  often  be  single ; 
but  where  it  arises  on  a  tort,  if  there  be  any  evidence  which  applies  to  an  insuf- 
ficient count,  the  postea  cannot  be  amended :  Eddowes  v.  Hopkins,  Dougl.  876. 
*1031  '*'  Wilde.  The  cause  of  action  on  these  two  counts  is  clearly  the  sameii 
-*  namely,  the  defendant's  liability  under  the  charter.  The  case,  therefore, 
does  not  admit  of  comparison  with  ordinary  actions  on  a  tort.  The  plaintiff  is 
not  only  entitled  to  confine  his  verdict  to  a  single  count  where  the  evidence 
admits  of  it,  but  he  may  be  compelled  to  do  so :  Lee  v.  Muggridge,  5  Taunt  3& 

The  court  being  called  into  the  Exchequer  Chamberi  the  case  stood  over  till 
this  day,  when 

TiNDAL^  C.  J.,  said.  The  plaintiff  in  this  cause  has  made  an  application  to 
enter  the  verdict  on  the  first  count  of  the  declaration  only,  although,  oy  oonsent| 
the  verdict  was  taken  on  the  two  charter  counts.  Looking  at  the  acreemeni 
between  the  parties,  we  think  we  shall  carry  it  into  effect  by  allowing  the  plain* 
tiff  to  enter  his  verdict  on  the  first  count.  If,  indeed,  damages  could  have  been 
given  on  the  second  count  which  could  not  have  been  given  on  the  first,  we 
ahould  not  do  what  is  requested,  without  the  concurrence  of  the  Judge  who  tried 
the  cause :  but  looking  at  the  two  counts,  we  perceive  that  the  cause  of  action 
in  both  is  the  same;  the  charters  set  out  are  the  same ;  and  the  damages  given 
must  have  been  on  the  same  account.  The  two  counts  are  only  different  modes 
of  stating  the  same  cause  of  action.  We  give  effect,  therefore,  to  the  aereement| 
by  allowing  the  plaintiff  to  enter  up  his  verdict  on  that  count  which  he  thinks 
states  his  cause  of  action  the  best.  If  we  were  to  refuse  the  application,  and  a 
venire  de  novo  were  to  be  awarded  upon  a  writ  of  errorj  we  should  onlv  occasion 
nnnecessazj  expense.  Bule  absolute. 


•IM]  ♦PHILPOTT  V.  D0BBIN80N.  June  29. 

Ainswry  for  rent  due  Irom  plsintifi^  u  tenaot  of  pramiaet  to  avowant,  under  a  demiae  befim 

then  made,  at  the  yearly  rent  of  170/. : 
field,  not  supported  bv  a  proof  of  a  conveyance  to  aTOwant,  to  which  three  troateea,  the  lenonit 

were  parties,  bat  which  was  executed  by  only  two  of  them. 

Replevin  for  goods.  The  defendant  made  cognisance,  as  bailiff  of  Wil* 
liam  George  Tate,  because  the  plaintiff,  for  three-quarters  of  a  year  next 
before  the  24th  of  June,  1828,  and  from  thence  until  and  at  the  time  when,  &c., 
enjoyed  the  dwelling-house,  in  which,  &c.,  as  tenant  thereof  to  the  said  Wm. 
Geo.  Tate,  by  virtue  of  a  demise  thereof  to  him,  the  plaintiff,  before  then  made, 
at  the  yearly  rent  of  170/.,  payable  quarterly,  and  127/.  10s.  was  due  for  three- 
quarters. 

The  plaintiff  pleaded  nan  tenuit  modo  et/ormdf  and  riens  en  arriere. 

At  the  trial  before  Tindal,  G.  J.,  Middlesex  sittings  after  Easter  term,  it 
appeared  that  Wm.  Geo.  Tate  claimed  the  rent  as  heir  of  Wm.  Tate :  and 

That  the  plaintiff  had  come  into  possession  under  a  lease  granted  by  Joseph 
Bradney.  Joseph  Bradney  devised  the  property  to  three  trustees  in  trust  to 
sell.  After  Bradney's  death,  the  three  trustees  were  parties  to  deeds  of  lease 
and  release,  bearing  date  the  30th  and  31st  of  December,  1824,  by  which  the 
property  was  oonyeyed  to  Wm.  Tate }  but  these  deeds  were  executed  by  two  only 
of  the  three  trustees. 


* 
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It  was  objeeted,  that  this  eridenee  did  not  rapport  the  eogniainoe  which  was 
for  the  rent  of  the  entire  property,  whereas,  under  the  above  conveyanoe,  Wm. 
l*ate  took  only  two-thirds,  of  which  he  was  tenant  in  common  with  the  tmstea 
who  had  omitted  to  execute  the  deed.  A  verdict  having  been  taken  for  thd 
defendant,  rabjeet  to  the  opinion  of  the  Court  on  this  point. 


eonectiy  described:  Brown  v.  Sayo^  4,  Taont  820.  It  is  a  dear  role  of  law, 
ihat  tenants  in  common  must  sever  in  avowry,  unless  the  rent  reserved  be  aa 
hawk,  an  horse,  or  the  like,  which  cannot  be  severed.  Lit  s.  814,  317;  Harri- 
son V.  Bamby,  5  T.  R.  246;  Pnllen  v.  lUmer,  8  Balk.  207;  2  Yin.  Abr.  50| 
Actions,  Joinder,  c.  87. 

A  rule  ntn  having  been  jprantad, 

Toddy  and  MertweAeTf  mjts.,  showed  cease.  No  doubt  a  tenant  in  commoft 
innst  sever  in  avowry,  and  the  defendant  has  severed  by  not  making  cognisance  as 
bailiff  to  the  other  tenant  in  common ;  but  since  the  statute  11  O.'  2,  c.  19,  it  is 
unnecessary  for  a  landlord  to  set  out  his  title  with  precision,  as  he  must  hav6 
done  at  common  law :  to  remedy  that  inconvenience  t&e  statute  was  passed,  and 
it  is  sufficient  if  his  avowry  be  genend,  and  true  to  a  general  intent.  Such  itf 
the  cognisance  here ;  for  it  is  true,  generally,  that  the  plaintiff  held  the  prem* 
ises  at  a  rent  of  170/.  a  year,  and  that  be  held  as  tenant  to  Tate,  although  Tats 
inight  be  entitled  to  only  two-thirds  of  the  rent.  It  is  not  necessary  that  an 
avowry  should  have  a  greater  degree  of  certainty  than  a  declaration,  and  under 
kn  avowrv  for  a  whole  year's  rent  a  landlord  may  recover  less,  if  loss  be  due.  In 
Clotworthy  v.  Mitchell,  Winch.  49,  judgment  wss  given  for  the  avowant,  who 
had  pleaded  that  the  whole  of  a  rent  had  descended  to  him,  although,  in  hd, 
only  a  part  had  descended.  In  Grills  v  Manel,  Willes,  878,  it  was  holden  that 
the  amount  of  the  avowant's  estate  was  not  material,  provided  there  were  p^i  aa 
a  demise  to  justify  the  distress.  Pullen  v.  Palmer  was  decided  previously  ^ 
to  11 G.  2.  In  Forty  v.  Imber,  6  East,  484,  the  avowry  alleged  that  the  plaintiff 
had  holden  for  two  years,  commencing  with  Christmas :  it  turned  out  that  he  had 
holden  for  a  different  time,  ending  at  a  different  period.  But  Lord  ^Uenborough 
said,  *'  It  is  unnecessary  to  revert  to  cases  before  the  statute  of  11 Q.  2,  c.  19,  s.  22, 
which  meant  to  relieve  landlords  from  the  difficulties  which  they  before  laboured 
under  in  making  avowries  for  rent,  and  gives  the  avowry  and  cognisance  in  as  general 
terms  as  possible;  and  there  has  been  no  case  since  that  statute  where,  if  it  turned 
out  that  less  rent  Was  due  than  the  defendant  had  avowed  for,  he  has  not  been  hol- 
den to  be  entitled  to  recover  for  so  much  rent  as  was  due.''  So  in  Hamave  «• 
Shewin,  6  B.  &  G.  84,  an  avowry  was  deemed  sufficient  which  averred  that  the 
plaintiff  h^ld  four  closes,  although  it  turned  out  in  proof  that  he  held  six.  The 
the  modo  efybrma, therefore,  is  not  a  part  of  the  matter  in  issue  (iSob.  78),  par* 
ticularly  since  the  statute.  In  Page  v.  Chuck,  10  B.  Moore,  264,  where  in 
replevin  the  defendant  avowed  for  rent  in  arrear  for  a  dwelling«house  with  the 
appurtenances,  and  it  appeared  in  evidence  that  the  plaintiff  merely  occupied  the 
upper  part  of  the  house,  and  that  the  shop  and  yard  were  in  the  occupations  of 
other  tenants,  it  was  held  to  be  no  variance. 

Wilde.  The  question  on  this  avowry  arises  on  the  tenancy  of  the  plaintiff, 
and  not  on  the  rieht  of  the  defendant  to  rent ;  he  cannot  be  said  to  have  severed 
when  he  has  made  cognisance  for  a  whole  rent  of  107^.,  being  entitled  to  no 
more  than  two-thirds ;  and  though  he  may  avow  generally  under  the  statute,  he 
must  avow  truly,  otherwise  the  judgment  would  be  no  bar  to  another 
•action.     Clotworthy  r.  Mitchell,  and  Harmve  v.  Shewin,  turned  alto-  niM 

(^ther  upon  the  issues  raised,  and  not  on  tne  sufficiency  of  the  avowry.   ■- 
n  Forty  v.  Imber,  the  question  was  not  as  to  the  avowant's  title,  but  merely  as 
to  the  quantum  due  of  rent  undisputedly  vested  in  him ;  and  a  landlord  may 
Always,  under  an  avowry  for  a  certain  sum,  prove  a  less  sum  to  be  due.     Iq 
Psgo  v.  Chuck,  the  plaintiff  had  merely  underlet  part 
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TnniiXy  0.  J.  We  tbink  tliat,  in  this  oaM,  a  yerdiet  moBt  be  entered  for  the 
pUintiff.  The  usoe  which  the  defendant  has  failed  to  estaUish,  is  in  the  first 
plea  in  bar,  where  the  plaintiff  avers  that  he  did  not  hold  the  premises  in  man- 
ner and  form  aa  the  defendant  has  alleged;  and  though  the  words  modo  ei/ormd 
do  m^  embrace  every  psrt  of  the  defendant's  allegation,  yet  they  have  always 
been  held  to  embiaoe  the  oontraot  between  the  parties.  If  authority  were  re* 
qaimte.  Brown  v,  Sayee  is  a  distinct  authority  to  that  point;  and  the  question 
isy  whether  there  is  not  here  a  distinct  allegation^  that  the  plaintiff's  holding 
was  at  170A  a  year  for  the  defendant's  interest  in  the  premises.  The  statute 
11  O.  2y  was  never  meant  to  relieve  the  avowant  firom  stating  truly,  though 
gsnerally,  the  contract  between  the  parties.  If  this  case  had  occurreid  before 
the  statute^  the  defendant  must  have  shown  the  devise  of  the  property  by  Brad- 
ney  to  the  three  trustees;  the  conveyance  to  him  by  two  of  them ;  and  the 
distress  for  two-thirds  of  the  rent.  Since  the  statute  a  shorter  mode  of  avowing 
is  permitted ;  but  the  allegntions  essential  to  the  contract  must  still  correspond 
wiw  the  &ct  The  defendant  states  that  the  plaintiff  holds  the  premises  aa 
tenant  to  Tate  at  llOL  a  year:  that  allegation  he  has  feiled  to  prove.  If  m 
fBCond  distress  were  made  lor  the  whole  rent  by  the  other  trustee,  how  could 
the  judgment  in  the  present  case  be  |»leaded  in  bar,  when  the  iec(»d  nowhere 
lr|Ao«i  ^discloses  what  the  precise  mterest  <^  the  defendant  is,  and  what  the 


extent  of  his  contract  with  the  plaintiff? 

There  ia  avarianoe  between  the  contract  aU^^  and  the  contract  proved, and 
the  Tcrdiet  must  therefore  be  entered  for  the  puiintiff. 

Paak,  J.  I  am  of  the  same  o^nion.  Since  the  statute  11  6.  2,  the  land* 
lord  may  avow  generally ;  but  what  he  does  allege  he  must  allege  truly.  Page 
e.  Cbuck  has  no  analog  with  the  present  case. 

BuBROUGH,  J.  AMough  the  landlord  may  avow  generally  since  the  statute, 
he  must  prove  his  title  to  we  rent  as  he  alleges  it. 

Here  he  has  alleged  a  title  to  the  whole  of  the  rent  P*2^ble  by  the  plaintiff| 
whereas  he  could  ouy  rnxmori  his  claim  to  two-thirds.  The  cognisance,  there- 
forey  is  not  supported  by  the  proof|  and  none  of  the  cases  cited  iSr  the  deflmdanl 
have  any  bearing  on  the  subject 

GASSLBSy  J.  The  only  difficulty  I  felt  was  occamoned  by  the  case  from 
Winch ;  but  that  turns  on  the  form  of  the  issue,  which  was,  whether  a  devise 
%as  properly  pleaded. 

Hero  there  is  an  allegation  that  the  plaintiff  held  at  a  rent  of  170/.,  whicit 
means,  pavable  to  the  party  distraining;  if  not,  an  avowry  is  of  no  use.  Bui 
the  plaintiff  did  not  hold  aa  tenant  of  the  whole  to  the  defbndant  at  a  rent  of 
nOL|  bni  aa  tcasnt  of  his  two4hirda  at  a  rent  of  170/.  for  the  whole. 

Rule  absolute. 


n09]  *W1LLIAM  DAT  v.  STUART.    Jufy  1. 

A  Inll  void  under  the  ■cock-jobbing  aet  is  aTailftble  in  the  haodi  of  ■  Umd  Jde  holder  withoal 

notice. 

Assumpsit  by  the  holder  against  the  defendant,  aa  the  drawer  and  endcrssr 
of  a  bill  of  exchange  for  81U  n§,  M. 

At  the  trial  before  Tindal,  0.  J.,  London  sittings  in  this  term,  the  plaintiff 
having  called  a  witness  to  prove  that  the  bill  was  endorsed  to  him  for  value,  the 
defence  set  up  was,  that  this  bill  had  been  given  by  the  acceptor  to  the  drawer 
t&r  the  amount  of  differences  in  time  bargains  in  the  public  funds,  contrary  to 
the  form  of  the  stock-jobbing  acts ;  and  that  the  plaintiff,  through  his  uncle 
James  Day,  from  whom  he  had  taken  the  bill,  was  privy  to  this  illegality.  Of 
this,  however,  there  was  no  dear  evidence.    An  entry  for  the  amount  ct  the 
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bill  in  the  aooeptor's  book  was  read  in  evidenoei  and  was  as  follows : — ''To  dif* 
ferenced  in  consols  311/.  17«.  6c/." 

And  a  witness  was  called,  who  said,  d^erencet  might  mean  differences  in 
point  of  time. 

The  Chief  Justice  told  the  jury  that  differences  might  have  a  legal  meaningi 
and  that  thej  were  to  determine  whether  the  parties  meant  differences  in  point 
of  time,  or  differences  between  stock  boii^ht  and  stock  sold. 

The  jury  haying  found  for  the  plainti^  Taddy^  Seijt,  moTcd  to  set  aside  the 
verdict,  on  the  ground  that  the  entiy  in  the  acceptor's  book  was  sufficient  to 
show  that  the  bill  was  given  for  time  differences ;  and  if  so,  was  absolutely 
void.  [TiNDAL,  G.  J.  Supposing  the  fact  to  have  been  so,  it  was  not  shown  that 
the  holder  had  any  notice  of  it ;  and  Ed¥rards  v.  Dick,  4  B.  &  A.  212,  has 
decided  that  a  bill,  void  to  all  intents  and  purposes,  may  be  available  in  the 
hands  of  an  endorsee  without  notice.] 

*That  was  a  case  on  the  gaming  laws.    But  in  Steers  o.  LasUey,  6  picii  a 
T.  B.  61,  stock-jobbing  was  decided  to  be  a  good  defence  even  against  a  ■- 
\cm&  fide  holder. 

TiNDAL,  G.  J.  I  am  not  aware  that,  if  the  cause  were  heard  again,  a  dif- 
ferent direction  could  be  given  to  the  juiy  \  and  if  the  case  of  Edw^s  v.  Dick 
had  occurred  to  me  at  the  trial,  I  must  have  charged  them  more  unfavourably 
for  the  defendant  than  I  did.  The  defendant  had  the  benefit  of  the  witness  who 
stated  that  differences  might  mean  differences  in  time ;  his  credit  went  to  the 
jury ;  but  I  am  not  prepared  to  go  so  far  as  to  say  that  differences  must  neces^ 
aarilv  mean  illegal  differences.  I  think  a  new  trial  ought  not  to  be  granted. 
,  The  rest  of  the  Court  concurring,  the  rule  was  Befused. 


ADAMS  and  Others  v.  BATESON.  July  2. 

fl  is  ft  fatal  yftritiioe  to  deicribe  t  bond,  conditioned  for  payment  by  A.,  B.,  and  C,  aa  a  bond 
conditioned  for  payment  by  A.,  B.,  and  D.,  although  the  bond  be  aeveral  aa  well  aa  joint, 
and  the  action  be  brought  agaioat  A.  aeTerally,  and  fie,  with  full  knowledge  of  the  alteratioD, 
have  paid  a  part  by  instalment. 

The  plaintiff  declared  against  Bateson  alone^  on  a  bond  in  the  penal  sum  of 
SiOOO/.,  subject  to  a  condition,  that  if  Bateson,  Beay,  and  Bobinson,  any  or 
^ther  of  them,  should  pay  plaintiff  1000/.  in  manner  and  at  the  times  therein 
mentioned,  the  bond  should  be  void,  breach,  that  on  a  certain  day  700Z.  parcel 
of  the  1000/.,  with  interest,  was  due  and  payable  from  the  defendant  and  Beay 
and  Robinson,  and  had  not  been  paid.     Per  quod  actio  accrevit. 

Plea,  non  est  fiictum.     At  the  trial,  London  sittings  after  Michaelmas  term 
1828,  by  a  special  verdict  it  was  found  that  the  bond  was  a  joint  and  several 
bond,  ^executed  by  Bateson,  Beay,  and  one  Hall.     That  the  said  bond,   r^cii-i 
and  the  said  condition,  after  the  making,  sealing,  and  delivery  thereof  ■- 
by  the  said  defendant,  were,  by  the  direction  of  one  Machell  (the  borrower  of 
the  said  sum  of  1000/.  in  the  said  condition  mentioned,  and  for  the  payment 
whereof  the  said  bond  was  made  and  executed),  altered  and  varied  in  this,  thai 
the  words  following,  to  wit,  John  Hall  of  Lancaster,  spirit  merchant,  were 
erased  out  of  the  said  bond,  and  the  words  following,  to  wit,  Thomas  Robinson 
Qf  Liverpool,  ship-broker  and  merchant,  were  substituted  in  lieu  thereof;  and 
also  that  the  words  following,  to  wit,  John  Hall,  were  erased  out  of  the  condi- 
tion of  the  said  bond  and  the  words  following,  to  wit,  Thomas  Robinson,  were 
substituted  in  lieu  thereof;  to  which  said  alterations  the  said  plaintiffs  assented, 
previously  to  the  said  alterations  or  any  of  them  being  made  :  and  that  the  said 
bond,  subject  to  the  said  condition  so  altered  as.  aforesaid,  was  thereupon  signed, 
sealed,  and  delivered,  by  the  said  Thomas  Robinson,  who  was  another  and  a  dif- 
ferent person  from  the  said  John  Hall. 
.  That  the  aforesaid  substitution  of  the  name  of  the  said  Thomas  Robinson  for 
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that  of  the  said  John  Hall,  in  the  said  hond  and  the  condition  thereof,  was' 
made  without  the  assent,  knowledge,  permission,  or  authority  of  the  said  defend- 
ant, and  that  he  the  said  defendant  had  never  re-executed  the  said  bond. 

That  the  said  defendant,  since  the  making  of  the  said  alteration  in  the  said  bond 
and  condition,  and  with  full  knowledge  thereof,  had  assented  thereto,  by  acknow- 
ledging his  liability  to  pay  the  said  sum  of  1000/.,  with  the  said  interest,  in 
the  said  condiUon  mentioned,  and  by  the  payment  of  certain  of  the  instalments.. 
And  if  upon  the  whole  matter  the  Court  should  esteem  it  the  bond  of  the 
defendant,  they  found  for  the  plaintiff;  if  the  Court  should  deem  it  otherwisei 
they  found  for  the  defendant. 

^1121  *^^  ^^^^  ^^  argued  in  Easter  term,  by  Tttdd^y  Serjt.,  for  the  plaintiffSj 
•*  and  Stephen  J  Serjt.,  for  the  defendant. 

On  the  part  of  the  plaintiffs  it  was  contended,  that  as  the  defendant  was 
eeverally  liable,  and  declared  against  as  such,  the  bond,  as  to  this  action,  must 
be  considered  as  his  bond  alone.  If  it  were  his  bond  alone,  he  could  take  no 
notice  of  any  proceeding  affecting  another  several  obligor.  As  far  as  jegardod 
the  defendant,  therefore,  the  bond  was  not  avoided  by  any  alteration  which 
merely  substituted  one  several  obligor  for  another.  The  defendant's  liability 
remained  unchanged,  and  that  was  the  principal  test  as  to  the  materiality  oi 
alterations  in  deeds :  if  the  defendant's  liability  were  unchanged,  the  alteration, 
especially  as  having  been  made  by  a  stranger,  was  immaterial,  and  the  variance 
between  the  bond  set  out  and  that  given  in  evidence  was  equally  immaterial. 
That  was  the  effect  of  all  the  authorities  which  had  recently  been  reviewed  and 
collected  in  Hudson  v.  Revatt,  5  Bingham,  368. (a)  But,  at  all  events,  the 
defendant  had  recognixed  the  alteration,  and  adopted  the  bond  in  its  altered 
state  by  subsequent  assent.  The  payment  by  instalments  was  proof  that  he 
had  taken  the  benefit  of  the  instrument,  and  &  so,  must  incur  the  onus. 

For  the  defendant,  it  was  argued,  that  no  assent  except  by  deed  could  restore 
the  validity  of  a  deed  avoided  by  alteration ;  that  the  materiality  did  not  depend 
on  the  consequences,  but  on  the  kind  of  alteration ;  that  this  was  an  alteration 
of  the  condition,  which  was  in  fact  an  alteration  of  the  contract ;  and  the  de- 
fendant might  have  seen  reasons  for  consenting  to  be  bound  jointly  and  severally 
with  Reay  and  Robinson,  and  for  refusing  to  be  so  bound  with  Beay  and  Hall. 
^1  ^Q-i  *The  materiality,  therefore,  of  the  variance  upon  non  eU  factum  was 
-■  manifest :  the  defendant  had  executed  a  bond  conditioned  for  payment 
by  himself,  Reay,  and  Robinson,  and  had  not  executed  a  bond  conditioned  for 
payment  by  himself,  Reay,  and  Hall.  But  whether  the  alteration  was  material 
or  not,  it  avoided  the  bond,  because  it  was  made  with  the  privity  of  the  obligee, 
and  without  the  privity  of  the  obligor  :  Pigot's  case,  11  Rep.  27 ;  Bayless  v. 
Dinely,  3  M.  &  S.  477. 

In  reply  it  was  argued,  that  there  was  no  necessity  for  setting  out  the  condi- 
tion of  the  bond  in  the  declaration,  and  that  as  the  defendant's  obligation  was 
several,  the  effect  of  the  condition,  as  far  as  regarded  this  action,  was,  several 
payment  by  him.  Cur,  adv,  vtdt. 

The  judgment  of  the  Court  was  this  day  delivered  by 

Park,  J.,  who,  after  reading  the  pleadings  and  special  verdict,  proceeded. 

Two  points  have  been  made  on  the  part  of  the  defendant :  first,  that  the  bond 
is  avoided  by  the  alteration  that  has  been  made ;  and,  secondlv,  that  there  is  a 
material  variance  between  the  condition  set  out  and  that  which  appears  on  the 
bond  given  in  evidence.  Our  opinion  on  the  second  point  renders  it  unneces- 
sary to  decide  the  first.  The  bond  produced,  so  far  from  being  a  bond  conditioned 
for  payment  by  the  three  persons  named  in  the  declaration,  is  a  bond  for  payment 
by  three  persons,  one  of  whom  is  not  named  in  the  declaration.  We  confioe  our 
decision  to  this  point.     There  must  be  Judgment  for  the  defendant. 

Best,  C.  J.,  was  not  present  at  the  argument. 

(a)  Having  been  to  recently  referred  to,  they  are  not  repeated  here ;  and  the  argoment  li 
aadi  abridged,  tm  the  judgment  of  the  Court  turned  ejwlusively  on  the  variance. 
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The  roaBter  of  a  bri^  boand  himself  and  the  brig  for  the  repayment  of  money  borrowed  ta 
repair  het  in  a  foreign  port,  with  12  per  cent,  bottomry  premium,  eight  daya  after  bia  arriYa* 
in  London. 

The  lender  effected  an  inaurance  on  the  riak,  and  in  the  policy  deacribed  hia  intereat  to  be  on 
bottomry : 

Held,  that  thia  waa  not  bottomry,  and  that  the  miadeacription  waa  fataL 

The  first  coant  of  the  declaration  waa  as  follows : — ^Whereas  heretofore) 
to  wit,  on  the  29th  March|  in  the  year  of  oar  Lord  1823,  in  parts  beyond 
the  seasi  to  wit,  at  Copenhagen,  in  the  kingdom  of  Denmark,  to  wit,  at 
LondoD,  one  William  Adams,  then  and  there  being  commander  of  a  certain 
■chooner  brig  called  the  Clarence,  of  Bristol  in  Great  Britain,  according  to  the 
oastom  of  merchants,  made  his  certain  writing  obligatory  or  bottomry  bond, 
iealed  with  the  seal  of  the  said  William  Adams ;  whioh  said  writing  obligatory 
the  said  plaintiffs  now  bring  here  into  Court,  the  date  whereof  is  the  aame  day 
and  year  aforesaid,  and  the  tenor  as  follows : — 

^^  1,  the  underwritten  William  Adams,  commander  of  the  schooner  brig  Clar- 
ence, of  Bristol  in  Great  Britain,  lying  in  the  harbour  of  Copenhagen,  having  on 
my  passMe  from  St  Petersburg  to  London  had  the  misfortune  to  run  the  said 
aoLooner  brig  on  shore  upon  Fosterbone  Reef,  Coast  Sweden,  where  she  receiyed 
considerable  damage,  and  being  unable  to  proceed  in  that  state  on  her  voyage,  was 
compelled  to  put  into  this  port  to  discharge  and  repair  the  damage ;  to  pay  the 
charges  and  expenses  attending  the  said  repairs,  unloadins  and  reloading,  and 
putting  the  said  ship  in  a  state  to  proceed  on  her  voyage,  Doing  loaded  with  a 
cargo  of  tallow,  &c.,  I  have  borrowed  and  received  from  Messrs.  Belfour,  EUah, 
and  BAinalls,  and  Co.,  of  Elsineur,  the  sum  of  1077/.  17«.  9(f.  sterling,  to  pay 
for  the  above-men^oned  repairs,  together  with  labourage,  commissions,  and  other 
adherent  expenses  proceedmg  from  the  said  ^misfortune,  without  which  pici  t  k 
having  been  paid  and  done  the  said  schooner  brig  could  not  proceed  on  >- 
her  destined  voyage  to  London ;  and  having  received  in  hand  the  above-men- 
tioned sum  of  1077/.  17«.  9(f.  sterling,  I  bind  myself,  mv  heirs,  administrators, 
aad  assigns,  particularly  the  above-mentioned  schooner  brig  Clarence,  together 
with  all  the  apparel,  tackle,  boato,  and  stores  of  every  kind  belonging  to  the 
aaid  schooner  brig,  as  well  as  her  present  freight  and  careo,  consistiuff  of  tallow, 
lathwood,  Ac.  thankfully  to  consent  and  pay  to  the  said  Messrs.  Belfour,  Ellah, 
Bainalls,  and  Co.  aforesaid,  or  their  attorneys  or  assigns,  the  above-mentioned 
Bum  of  1077/.  17a.  9c/.  sterling,  with  12  per  cent,  bottomry  premium,  all  pos- 
tages and  reasonable  charges  attending  recovering  the  same :  and  putting  aside 
all  and  every  detention  of  law,  afrbitration,  or  reference,  I  do  further  hereby 
bind  myself,  said  schooner  brig  Clarence,  her  freight  and  cargo  of  every  kind, 
to  the  full  and  complete  payment  of  said  sum,  with  all  charges  thereon,  in  eiffht 
days  after  my  arrival  at  the  aforementioned  port  of  London  :  and  I  do  hereby 
make  liable  the  said  vessel,  her  freight  and  cargo,  whether  she  do  or  do  not 
arrive  at  the  above-mentioned  port  of  London,  in  preference  to  all  other  debts 
and  claims ;  declaring  hereby  that  the  said  vessel  is  at  present  free  from  all 
encumbrances  whatsoever,  and  that  this  pledge  or  bottomry  has  now  and  must 
have  preference  to  all  other  claims  and  charges  in  any  shape  or  manner,  until 
foch  sum  of  1077/.  17a.  9(/.  sterling,  with  12  per  cent,  bottomry  premium, 
making  together  1207/.  4a.  8c/.  sterling,  with  lawful  interest,  and  all  charges 
are  duly  paid  in  money  of  Great  Britain,  or  until  the  said  Messrs.  Belfour, 
Ellah,  Bainalls,  and  Co.  of  Elsineur,  or  their  assigns,  have  declared  themselves 
in  writing  fully  satisfied  with  security  given  for  such  payment,"  as  by  the  said 
writing  obligatory,  reference  being  thereunto  had,  fully  appears : 

*And  whereas  the  said  Messrs.  Belfour,  Ellah,  RainalLs,  k  Co.,  in  the  r^ciia 
said  writing  obligatory  mentioned,  did  at  the  time  of  the  making  of  the  L  ^-'^^ 
wd  writing  obligatory,  to  wit,  on,  &o.,  at,  &c.,  as  the  agents  of  and  on  account 
end  behalf  and  at  request  of  the  said  plamtiffsy  lend  ai^  advanoe  to  the  said 
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IVilliain  Adams  the  said  sam  of  10772. 17f.  9d.  of  the  moneys  of  them  the  said 
daiiffs,  on  bottomry,  in  manner  and  for  the  purposes  and  on  the  conditions  ia 


the  said  writing  oUigatory  speoified ;  and  whereas  the  said  writing  oblicatoiy 
was  made  and  executed  to  the  said  Messrs.  Belfour,  EHah,  RainallSy  &  €0.  aa 
0ach  agents  of  the  said  plainUfis,  and  on  their  behalf  and  for  their  use  and 
benefit,  whereof  the  said  William  Adams  then  and  there  had  notice: 

And  whereas,  after  the  making  of  the  said  writing  obligatory,  and  after  the 
lending  and  adTandng  of  the  said  sum  of  10772.  17s.  9d.f  to  wit,  on,  &o.,  a^ 
&e.,  the  said  William  May  Simonds  on  behalf  of  himself  and  the  said  Giles 
Loder,  aooordi^g  to  the  usage  and  custom  of  merchants,  caased  to  be  made  a 
oertain  writing  or  polioy  of  assurance,  containing  therein  that  the  said  William 
May  Simonds,  by  the  name  and  addition  of  wl  M.  Simonds,  Bsq.,  as  well  ia 
Ids  own  name  as  for  and  in  the  name  and  names  of  all  and  every  person  or  per* 
sons  to  whom  the  same  did,  might  or  should  appertain  in  part  or  in  all,  did 
make  aasuranoe  and  cause  himself  and  them  and  eyeiy  of  them  to  be  insured| 
lost  or  not  lost  at  and  from  £l«nenr  to  Loodoni  upon  any  kind  of  goods  ana 
merchandises,  and  also  i^n  the  body,  tackle,  apparel,  ordnaaooy  munition,  artit 
levy,  boat,  and  other  furniture  of  and  in  the  good  ship  or  vessel  called  the 
Clarence,  Ac.  (in  the  usual  form),  continuing  the  adyentuxe  until  the  said  shii^ 
iLC,  with  all  her  ordnance^  tackle,  apparel,  &o.,  and  eoods  and  merchandises  whaiu 
Soever  should  be  arrived  at  London,  and  until  she  had  moored  at  anchor  twenty<v 
four  hours  in  good  safety,  &o.;  and  that  the  uUd  thtp^  &c,f  goods  and  merchandises, 
^^-^  fto.,  /or  90  much  €U  ^eonoamed  the  cutured,  hy  agreement  between  the  aem" 
-'  red  andtiseurers  in  thaipolicyy  toere  and  shaidd  he  valued  at  I,  on  haU 
ttamary^free  from  average^  and  withotU  benefit  of  salvage;  as  by  the  said  writing 
or  policy  of  assurance,  reference  being  thereunto  had,  will  more  fully  appear; 
of  all  which  said  premises  the  said  defendant  aflterwards;  to  wit,  on^  &c.,  at,  &o.| 
had  notice. 

And  thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  that  the 
plaintiffs,  at  tho  special  instance  and  request  of  the  defendant,  had  then  and 
there  paid  to  him  a  large  sum  of  money,  to  wit,  the  sum  of  1/.  11<.  6<i?.,  as  a 
premium  and  reward  for  the  assurance  of  200/.  of  and  upon  the  premises  in  the 
said  writing  or  policy  of  assurance  mentioned,  and  had  then  and  there  undertaken^ 
and  to  the  defendant  faithfully  promised  to  perform  and  fulfil  all  things  in  the 
said  writing  or  polioy  of  assurance  contained,  on  the  part  and  behalf  of  the 
assured,  to  be  done,  performed,  and  fulfilled,  the  defendant  undertook,  and  to  the 
plaintiffs  then  and  there  faithfully  promised  that  the  defendant  would  become 
and  be  an  assurer  to  the  plaintiffs  for  the  sum  of  200/.,  of  and  upon  the  premi* 
sea  in  the  said  writing  or  policy  of  assurance  mentioned,  and  would  perform  all 
things  in  the  said  writing  or  policy  of  insurance  contained  on  his  part  and  behalf, 
as  such  assurer  of  the  said  sum  of  200/.,  to  be  performed  and  fulfilled ;  and  the 
defendant  then  and  there  became  an  assurer  to  the  plaintiffs,  and  then  and  there 
duly  subscribed  the  said  writing  or  policy  of  assurance  as  such  assurer  as  afore- 
Ittdd,  to  wit,  at,  &c. 

And  the  plaintiffs  further  say,  that  the  ship  or  vessel  in  the  said  policy  men* 
tioned  is  the  same  ship  or  vessel  in  the  said  writing  obligatory  mentioned,  and 
that  the  sum  of  200/.  insured  by  the  said  policy  was  by  way  of  insurance  of  part 
of  the  said  sum  of  1207/.  4<.  8c/.  in  the  said  writing  obligatory  mentioned ;  and 
.that  the  said  bottomry  in  the  said  policy  mentioned  is  the  same  bottomry  in  the 
w\\9r\  writing  obligatory  mentioned ;  and  that  ^heretofore,  to  wit,  on,  &c.,  the 
^  said  ship  or  vessel  with  her  said  cargo  in  the  said  writing  obligatory  m«;i« 
tioned,  in  the  prosecution  of  her  said  voyage  from  St.  Petersburgh  to  London, 
in  the  writing  obligatory  mentioned,  departed  and  set  sail  from  Copenhagen 
aforesaid,  and  in  the  course  of  that  voyage  arrived  at  Elsineur  in  the  said  polii^ 
mentioned ;  and  on,  &o.,  the  said  ship  and  cargo  were  in  good  safety,  to  wit,  at 
Ellsineur  therein  mentioned ;  and  that  the  plaintiffs  at  the  time  of  making  the 
said  insurance,  and  continually  afterwards,  until  and  at  the  time  of  the  loss  here* 
inafter  mentioned,  were  interested  in  the  said  bottomry  in  the  said  insurance  to 
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a  large  value  and  amoant,  to  wit,  to  the  ralne  and  amount  of  all  tbe  moneys  by 
them  ever  insured  or  caused  to  be  insured  thereon ;  and  that  the  said  policy  was 
made  on  the  said  hoUomry  to  and  for  the  use  and  benefit  and  on  the  account  of 
the  said  pluntiffs,  to  wit,  at,  &c. 

And  the  plaintiffs  further  say,  that  afterwards,  to  wit,  on,  &c.,  the  said  ship 
with  the  said  cargo  on  board  thereof,  in  prosecution  of  her  said  Toyage  from  St. 
Petersburgh,  departed  and  set  saU  from  Elsineur  aforesaid  on  her  said  intended 
Toyage  in  the  said  policy  mentioned ;  and  afterwards,  and  whilst  she  was  proceed^ 
ing  on  the  said  voyage,  and  before  she  arrived  at  London  aforesaid,  to  wit,  on, 
Ac.,  was  by  and  through  the  force  of  stormy  and  tempestuous  weather,  and  by 
the  perils  and  dangers  of  the  seas,  wrecked,  stranded,  driven  on  shore,  and 
wholly  lost,  and  never  did  proceed  on  the  same  or  any  other  voyage,  and  never 
did  arrive  at  London  aforesaid ;  and  the  said  cargo  thereby  be^me  and  was 
spoiled,  damaged,  destroyed,  and  wholly  lost ;  and  the  said  freight,  also  in  the 
said  writing  obligatory  mentioned,  became  and  was  by  reason  of  the  premises 
whollv  lost,  to  wit,  at,  &c.,  whereof  the  said  defendant  afterwards,  to  wit,  on, 
ftc.,  there  had  notice.  By  reason  whereof  the  said  defendant  then  and  there 
^became  and  was  liable  to  pay,  and  ought  to  have  paid  the  said  sum  of  r^yin 
200/.  so  by  him  insured  as  aforesaid,  according  to  the  meaning  and  effect  ■- 
of  the  said  writing  or  policy  of  insurance,  and  of  his  said  promise  and  undertaJdng 
BO  by  him  made  as  aforesaid,  to  wit,  at,  &c. 

Demurrer  and  joinder. 

Wilde,  Seijt.,  in  support  of  the  demurrer.  The  bond  set  out  is  not  a  bottomry 
bond ;  the  declaration,  therefore,  is  ill  in  two  respects :  first,  beoause  it  misde- 
scribes  the  bond  ;  and,  secondly,  because  it  discloses  no  insurable  interest,  unless 
the  bond  be  a  bottomry  bond.  A  bottomry  contract  exists  only  where  money 
lent  is  hazarded  on  the  bottom  of  a  ship,  and  is  payable  only  on  her  arrival  at 
the  end  of  her  voyage. 

In  the  present  contract,  the  master  having  bound  himself  personally,  the  pay- 
ment of  the  sum  borrowed  never  depended  on  the  arrival  of  the  ship.  The 
lender  might  have  demanded  it,  according  to  the  bond,  although  the  ship  never 
left  Elsineur.  The  contract  is  without  benefit  of  salvage  and  free  from  average, 
and  the  plaintiff's  money  never  was  in  risk. 

Stephen,  Seijt.,  contra.  There  must,  no  doubt,  be  some  risk  where  money  id 
lent  on  bottomry ;  according  to  the  definition  given  by  Blackstone,  **  Bottomry 
is  in  the  nature  of  a  mortgage  of  a  ship ;  when  tbe  owner  takes  up  money  to 
enable  him  to  carry  on  his  voyage,  and  pledges  the  keel  or  bottom  of  the  ship 
(pars' pro  toto)  as  a  security  for  repayment :  in  which  case  it  is  understood  that 
if  the  ship  be  lost,  the  lender  loses  his  whole  money;  but  if  it  returns  in  safety, 
then  he  snail  receive  back  his  principal,  and  also  the  premium  or  interest,  agreed 
upon,  however  it  may  exceed  the  legal  rate  of  interest  ;**  but  the  risk  may  be 
more  or  less ;  and  this  case  falls  within  the  statutory  definition  in  the  preamble 
of  *6  G.  1,  0.  18.  Bottomry  bonds  vary  in  form ;  and  in  Appendix  No.  r^-ion 
2,  of  Abbott  on  Shipping,  is  a  form  which  comes  near  the  present.  Pol-  *- 
icies  on  bottomry,  containing  the  condition  '^  without  benefit  of  salvage,  and 
free  from  average,"  are  effected  in  Denmark  and  Spain ;  Busk  v.  Fearon,  4  East, 
826,  Walpole  v.  Ewer,  Park  on  Ins.  428,  4th  edit.;  and  by  19  6.  2,  c.  87,  in 
re^fondentta  on  East  India  voyages.  But  the  effect  of  the  instrument  here  is, 
that  the  money  shall  only  be  paid  on  the  arrival  of  the  ship.  '<  After  my  arri- 
val," means  after  my  arrival  as  master  of  the  ship.  Even  the  master's  personal 
arrival  is  a  matter  of  contingency,  and  places  the  money  at  hazard.  That  con- 
tingency is  sufficient  to  render  this  a  contract  of  bottomry ;  and  if  there  were 
any  doubt,  the  employment  of  the  word  bottomry  in  the  bond  ought  to  be  con- 
elusive. 

WUde.  The  form  in  the  Appendix  to  Abbot  on  Shipping  is  the  form  of  on 
East  India  bond ;  and  the  statutory  regulations  of  East  India  voyages  do  not 
apply  to  ordinary  bottomry.    Risk  on  tiie  ship's  bottom  is  of  the  essence  of  the 
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essence)  of  the  contraot.    Here,  if  the  master  arrivedi  the  money  might  be  reeo- 
vered  although  the  ship  were  lost. 

TiNDAL,  C.  J.  Our  judgment  must  be  for  the  defendant.  When  the  under- 
writer entered  into  a  contract  in  which  the  interest  of  the  assured  was  described 
to  be  an  interest  on  bottomry,  he  expected,  no  doubt,  that  it  yrould  be  what  is 
ordinarily  termed  bottomry  interest;  but  such  a  description  of  the  bond  and  of 
the  plaintiff's  interest  is  manifestly  false,  since  the  plaintiff's  claim  under  it  does 
not  depend  on  the  risk  of  the  voyage,  but,  according  to  the  terms  employed,  may 
be  made  whether  the  ship  do  or  do  not  arrive. 

^lo-.-.  *Park,  J.  In  Glover  v.  Black,  8  Burr.  1394,  it  was  decided,  thai 
■^  when  the  interest  of  the  assured  is  in  bottomry  or  respondentia,  it  must 
be  mentioned  in  the  policy ;  but  the  interest  here  is  of  a  nature  totally  different 
from  bottomry  or  respondentia.  Lord  Kenyon  was  new  in  his  office  when 
Walpole  V,  Ewer  was  decided,  and  the  decision  did  not  give  satisfaction.  Mr. 
Justice  Buller  in  Newman  v.  Casalet,  Park  on  Ins.  424,  differed,  but  put  the 
decision  on  the  ground  of  usage  in  the  particular  case ;  and  Lord  Ellenborough 
in  Power  v.  Whitmore,  4  M.  &  S.  141,  decided  contrary  to  Walpole  v.  Ewer* 

Bu&BOUGHi  J.^  and  Oasslek,  J.^  concurred  in  giving 

Judgment  for  the  defendant. 


CURLING  V.  SHUTTLEWORTH.   July  8. 

By  a  deed  of  1812,  mort^fagor  uuagned  to  mortgagee  a  policy  of  insuraoce ;  in  a  deed  of  1813, 
between  the  same  parties,  upon  a  further  advance,  there  waa  a  power  to  aell  the  policy  if  the 
mortgage  money  were  not  paid  on  a  given  day;  but  upon  a  ttirthcr  advance  in  1822,  with 
oooveraion  of  unpaid  interest  into  principal  bv  a  third  deed,  the  power  was  omitted : 

The  mortgagee  having  afterwards  advertised  the  policy  for  siale  under  a  power,  and  the  mort- 
gagor having  refused  to  concur  in  the  conveyance. 

Held,  that  a  purchaser  was  entitled  to  recover  back  the  deposit  money  paid  on  the  sale. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff  to  recover  from  the 
defendant  the  sum  of  322/.,  and  intereet  thereon,  at  5  per  cent,,  from  the  5th 
October,  1828. 

The  declaration  contained  the  usual  money  counts,  a  count  for  interest,  and 
on  an  account  stated.  The  cause  was  tried  at  the  first  London  sittings  in  Easter 
^«oQ-i  term  last,  when  a  verdict  was,  by  consent,  taken  for  the  ^plaintiff,  danuH 
-'   fles  500/.,  subject  to  the  opinion  of  the  Court  on  the  following  case  :— 

The  defendant,  who  was  an  auctioneer,  offered  for  sale  by  auction  two  policies 
of  assurance,  in  the  Society  for  Equitable  Assurances,  according  to  certain  par- 
ticulars  and  conditions  of  sale.  The  particulars  stated  that  such  policies  would 
be  sold  by  order  of  the  executors  of  the  mortgagee,  John  Ghatfield,  Esq.^ 
deceased,  and  under  a  power  of  sale. 

The  plaintiff  attended  the  sale,  and  was  declared  the  purchaser  of  the  second 
lot  mentioned  in  the  particulars  of  sale,  for  the  sum  of  1610/.  The  lot  was 
described  as  a  Policy  of  Assurance,  No.  24,143,  for  the  sum  of  2000/.,  effected 
with  the  Equitable  Society,  Blackfriars,  June  18th,  1808,  by  a  gentleman  now 
in  the  61st  year  of  his  age  or  thereabouts,  with  the  accumulations  thereon^ 
amounting  to  1100/.  or  thereabouts,  making  in  the  whole  3100/.  or  thereabouts, 
annual  premium  69/.  16s,  The  fourth  condition  of  sale  provided  that  the  pur- 
chasers should,  at  their  own  expense,  have  proper  assignments  from  the  vendorS| 
on  payment  of  the  residue  of  Uie  purchase-money.  The  plaintiff  paid  the  sum 
of  322/.  afi  a  deposit. 

The  plaintiff  also  signed  the  following  agreement,  endorsed  on  a  partionlay 
of  sale. 

"  I  hereby  agree  to  purchase  Lot  2,  described  in  this  particular  agreeably  to 
the  annexed  conditions,  and  to  give  for  the  same  the  sum  of  one  thousand  six 
hundred  and  ten  pounds.'^ 
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On  the  2lBt  of  October,  1828,  mn  abetnet  of  the  title  of  the  rendon  to  the 
policy  was  deliyered  by  their  eolicitora  to  the  Bolidtors  of  the  plaintiff,  whieh 
set  out  the  following  dooamente ;  (▼!>.) 

A  policy  of  insuranoe  in  the  usual  form,  dated  the  18tfa  Jnne,  1808,  nnm* 
bered  24,148,  and  under  the  hands  *and  seals  of  two  of  the  trustees  of  r^-tno 
the  Society  for  Equitable  Assurances  on  liyes  and  snnriTorships,  on  the  ^ 
life  of  Charles  Bankhead,  of  Lower  Grosvenor  Streeti  in  the  county  of  Middle- 
aez,  Doctor  of  Medicine : — 

An  indenture  of  the  Ist  of  Februaxy,  1812,  and  made  between  the  said  Charles 
Bankhead  of  the  one  part,  and  John  Cfaatfield,  Bsq.,  of  the  other  part ;  whereby, 
in  consideration  of  845/.,  therein  mentioned  to  be  due  and  owing  from  the  said 
Charles  Bankhead  to  the  said  John  Chatfield,  he,  the  said  Charles  Bankhead, 
assigned  unto  the  said  John  Chatfield,  his  executors,  administrators,  and  assignsi 
together  with  another  policy,  the  said  policy  of  assurance,  and  all  money  then  du9 
or  to  become  due  by  yi;tue  thereof,  subject  to  a  proyiso  for  redemption,  on  payment 
of  the  sum  oi  845iL  and  interest  at  5  pw  eent.|  on  the  Ist  day  of  March  thea 
next: — 

A  deed  poll,  endorsed  on  the  last-mentioned  indentore  dated  the  8d  of  April, 
1813,  and  under  the  hand  and  seal  of  the  said  Charles  Bankhead ;  reciting  a 
loan  from  the  said  John  Chatfield  to  the  said  Charles  Bankhead  of  560/.,  in 
addition  to  the  said  sum  of  845/.,  the  whole  of  which  sum  of  845/.  and  interest, 
as  well  as  the  said  sum  of  560/.,  still  remained  due  to  the  said  John  Chatfield, 
and  that  the  said  Charles  Bankhead  had  agreed  to  make  such  further  assurances 
for  securing  the  same  as  thereinafter  mentioned,  in  consideration  of  the  said  sum 
of  560/. ;  and  for  securing  the  repayment  thereof,  and  such  further  sums  as 
thereinafter  mentioned,  with  interest,  the  said  Charles  Bankhead  coycnanted 
with  the  said  John  Chatfield,  that  the  said  policy  of  assurance,  and  all  other  the 
premises  by  the  last-mentioned  indenture  assigned,  should  «taad  charged  with 
and  be  a  security  unto  the  said  John  Chatfield,  his  executors,  administrators, 
snd  assigns,  as  well  for  the  payment  of  said  sum  of  845/.  and  interest,  and  the 
said  sum  of  550/.  *and  interest,  as  also  for  all  such  further  and  other  sum  r4ti  04 
and  sums  of  money  as  misht  be  adyanced  and  lent  or  paid  unto  or  for  ■- 
the  said  Charles  Bankhead,  by  the  said  John  Chatfield,  his  executors,  adminia- 
trators,  or  assigns ;  or  which  might  be  paid  by  the  said  John  Chatfield,  his 
executors,  administrators,  or  assigns,  to  the  said  assurance  office,  or  otherwise^ 
to  keep  on  foot  the  said  policy  and  the  lull  benefit  thereof,  together  with  interest, 
and  all  such  costs,  charges,  and  expenses  as  therein  mentioned,  not  exceeding  in 
the  whole,  exclosiye  of  the  said  sum  of  845/.,  the  sum  of  8000/.;  and  that  the 
said  policies  and  premises  should  not  be  redeemed  or  redeemable,  either  in  law 
or  in  equity,  until  not  only  the  said  sum  of  8457.  and  interest,  and  560/.  and  in- 
terest, but  also  all  such  further  sum  and  sums  of  money  which  might  at  any  time 
be  lent,  adyanced,  or  paid  by  the  said  John  Chatfield  to  or  for  the  said  Charles 
Bankhead,  should  be  fully  paid  and  satisfied :  and  for  the  considerations  in  the 
said  deed  poll  before  mentioned,  and  for  better  securing  to  the  said  John  Chat- 
field, his  executors,  administrators,  and  assigns,  the  due  payment  of  the  said 
seyeral  sums  of  845/.  and  560/.,  and  such  farther  sums  of  money  as  might  be 
pud,  adyanced,  or  lent  by  the  said  John  Chatfield,  his  executors,  administrators, 
or  assigns,  by  yirtue  of  the  said  deed  poll,  with  interest  for  the  same  as  therein 
aforesaid,  the  said  Charles  Bankhead  did  thereby  expressly  and  fully  authorise 
and  empower  the  said  John  Chatfield,  his  executors,  administrators,  or  assigns, 
in  case  the  said  seyeral  sums  of  845/.  and  560/.,  and  such  (if  any)  further  sum 
or  sums  of  money  as  might  be  adyanced  or  paid  as  therein  aforesaid,  with  inter- 
est as  therein  aroresaid,  should  not  be  fully  paid  off  and  satisfied  to  the  said 
John  Chatfield,  his  executors,  administrators,  or  assigns,  on  or  before  the  1st 
day  of  June  then  next,  at  any  time  or  times  after  the  said  1st  *day  of  r^ioK 
June  then  next,  to  sell  and  absolutely  dispose  of  the  said  policy  assurance,  ^ 
end  all  benefit  and  advantage  thereof,  either  by  public  auction  or  private  con« 
tnot,  unto  any  person  or  persons  whomsoeyer,  for  any  reasonable  price  whiek 
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c<mld  at  the  time  of  such  sale  be  obtained  for  the  same ;  and  to  seal,  ezecnte^ 
and  deliver  all  such  deeds,  conveyances,  and  assurances  as  might  be  requisite  and 
proper  for  the  completion  of  such  sale  or  sales,  and  vesting  the  same  premises 
in  the  purchaser  or  purchasers  thereof,  and  to  stand  possessed  of  and  interested 
in  all  and  every  the  sum  and  sums  of  money  which  should  arise  and  be  produced 
from  such  sale  or  sales,  upon  trust,  after  paying  thereout  the  costs  of  the  sale,  to 
retain  the  said  sums  of  845^.  and  560/.,  and  such  sum  or  sums  of  money  as  might 
thereafter  be  paid,  advanced,  or  lent  by  the  said  John  Chatfield,  his  executors, 
administrators,  or  assigns,  in  pursuance  of  the  said  deed  poll,  or  the  indenture 
of  the  Ist  February,  1812,  and  interest,  and  to  pay  the  residue  unto  the  said  Charles 
Bankhead,  his  executors,  administrators,  or  assigns :  and  it  was  by  the  said  deed 
poll  declared,  that  all  contracts,  agreements,  sales,  conveyances,  and  assurances, 
actSy  deeds,  matters,  and  things  which  should  be  entered  into,  made,  done,  or 
executed  by  the  said  John  Chatfield,  his  executors,  administrators,  or  assigns, 
of  or  concerning  the  said  policy  and  premises,  should  to  all  intents  and  purposes 
be  valid  and  effectual,  although  the  said  Charles  Bankhead,  his  executors  or  * 
administrators,  should  not  execute,  join,  concur  in,  or  assent  to  the  same ;  and 
that  the  purchaser  or  purchasers  should  be  entitled  to  have,  hold,  and  enjoy 
the  same  against  the  said  Charles  Bankhead,  his  executors,  administrators,  and 
assigns,  and  all  persons  claiming  or  to  claim  under  or  in  trust  for  him  or  them, 
in  like  manner  as  if  the  said  Charles  Bankhead,  his  executors,  administrators,  or 
^I'XM  '''assigns,  had  been  a  party  to  and  executed  the  conveyance  or  assurance 
-*  thereof,  free  from  all  equity  and  benefit  of  redemption,  claim,  atad  demand 
whatsoever ;  and  that  the  receipts  of  the  said  John  Chatfield,  his  executors, 
administrators,  or  assigns,  should  be  sufiicient  discharges  to  the  purchasers  of 
the  said  premises ;  and  that  such  purchasers  should  not  afterwards  be  answer- 
able for  any  loss,  misapplication,  or  non-application  of  their  purchase-money  : — 

An  indenture  dated  3d  June,  1822,  and  made  between  the  said  Charles  Bank* 
head  of  the  one  part,  and  the  said  John  Chatfield  of  the  other  part,  by  which, 
after  reciting,  amongst  other  things,  the  indenture  of  the  1st  of  February,  1812, 
and  the  deed  poll  of  the  3d  of  April,  1813  ;  and  reciting  certain  indentures  of 
settlement  by  virtue  whereof  the  said  Charles  Bankhead  was  entitled  to  a  con- 
tingent estate  for  life,  and  a  contingent  reversionary  interest  in  certain  leasehold 
property,  held  under  renewable  leases  granted  by  the  Lord  Primate  of  Ireland ; 
and  also  reciting  that  the  said  sum  of  845/.,  secured  by  the  said  indenture  of 
the  1st  of  February,  1812,  and  then  still  due  to  the  said  John  Chatfield,  together 
with  all  interest  for  the  same  to  the  Ist  of  January  then  last ;  and  that  the  said 
sam  of  560/.,  secured  by  the  said  deed  poll  of  the  3d  April,  1813,  was  still  due 
to  the  said  John  Chatfield,  together  with  lawful  interest  thereon  up  to  the  Ist 
of  January  then  la.st ;  and  also  reciting  that  the  said  John  Chatfield,  on  the  Ist 
of  January,  1814,  lent  to  the  said  Charles  Bankhead,  on  the  security  of  the  said 
deed  poll,  a  further  sum  of  money,  making,  with  the  interest  due  at  that  time 
on  the  saud  two  several  sums  of  845/.  and  560/.,  the  sum  of  1295/.,  and  for 
which  said  sum  of  1295/.  the  said  Charles  Bankhead  gave  his  note  of  hand  to 
the  said  John  Chatfield,  payable  on  demand,  with  legal  interest  for  the  same ; 
*1^7T    ^^^  *^®^  reciting  that  all  interest  in  respect  of  the  said  sum  of  *1295/. 

^  -*  was  due  to  the  said  John  Chatfield  up  to  the  said  Ist  of  January  then 
last;  and  that  the  said  sums,  secured  by  the  suid  recited  indenture  and  deed  poll^ 
and  the  interest  for  the  same  respectively  up  to  the  1st  of  January  then  last^ 
made  together  the  sum  of  3780/.,  which  it  bad  been  agreed  should  be  all  con- 
sidered as  principal,  and  should  carry  interest  on  the  whole  amount  thereof  firom 
the  1st  of  January  then  last;  and  also  reciting  that  the  said  John  Chatfield  had 
then  lately  paid  or  advanced  to  or  on  account  of  the  said  Charles  Bankhead,  or 
had  become  security  for  him  for  several  sums  of  money,  making  in  the  whole 
923/.  12«.  lOd, ;  and  that  in  order  further  to  secure  the  repayment  to  the  said 
John  Chatfield  of  the  said  sum  of  3780/.  and  023/.  I2s.  10^/.,  making  together 
4703/.  12«.  10c/.,  and  interest  for  the  same,  and  of  such  further  or  other  sums 
of  money  as  thereinafter  mentioned^  in  manner  thereinafter  expresaed^  the  Bud 
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Charles  Bankbead  had  agreed  to  subject  and  charge  the  said  policy  in  manner 
thereinafter  mentioned,  and  also  to  execute  such  assignment  of  the  reversionary 
estates  and  interest  of  him  the  said  Charles  Bankhead  in  the  premises  comprised 
in  the  said  thereinbefore  in  part  recited  indenture  of  settlement  as  is  thereinafter 
contained ; — ^it  is  witnessed,  that  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  and  for  the  nominal  consideration  therein  mentioned, 
the  said  Charles  Bankhead  did  subject  and  charge  the  said  policy  of  assurance 
with  the  payment  to  the  said  John  Chatfield,  his  executors,  administrators,  or 
assigns,  of  the  said  sum  of  4703^.  128.  lOd,,  including  the  said  sums  of  845/. 
and  interest,  and  3000/.  and  interest,  so  secured  by  the  said  indenture  of  the 
1st  February,  1812,  and  deed  poll,  and  such  further  sums  of  money  as  should 
or  might  thereafter  be  advanced  or  paid  by  the  said  John  Chatfield,  his 
^executors,  administrators,  or  assigns,  to  or  on  account  of  the  said  Charles  r^ioo 
Bankhead,  or  which  should  or  might  at  any  time  thereafter  become  due  *- 
or  owing  from  the  said  Charles  Bankhead  to  the  said  John  Chatfield  on  any 
account  whatsoever,  with  interest ;  subject  nevertheless  to  a  proviso  for  making 
void  the  said  indenture,  and  every  article,  clause,  matter,  and  thing  therein  con- 
tained, on  payment  by  the  said  Charles  Bankhead,  his  heirs,  executors,  or  admin- 
istrators, unto  the  said  John  Chatfield,  his  executors,  administrators,  or  assigns, 
of  the  sum  of  3780/.  on  the  1st  January  then  next,  with  interest  at  5  per  cent,  from 
the  1st  day  of  January  then  last,  and  also  on  payment  of  923/.  12s.  10c/.,  and 
of  all  such  further  sums  as  the  said  John  Chatfield  should  pay  for  keeping  on 
foot  the  said  policy,  or  otherwise  for  the  use  or  benefit  or  on  account  of  the  said 
Charles  Bankhead,  with  interest :  and  the  indenture  also  witnessed  that,  in  fur- 
ther pursuance  of  the  said  agreement,  the  said  Charles  Bankhead  did  grant  and 
assign  to  the  said  John  Chatfield,  his  executors,  administrators,  and  assigns,  all 
those  the  reversionary  estates  or  interests  to  which  by  virtue  of  the  indenture  of 
settlement  therein  recited  he  the  said  Charles  Bankhead  might  eventually  be 
entitled  in  the  premises  therein  comprised,  to  hold  the  same  unto  the  said  John 
Chatfield,  his  executors,  administrators,  and  assigns  absolutely,  subject  neverthe- 
less to  the  proviso  or  condition  for  redemption  thereinbefore  contained. 

The  said  John  Chatfield  died  subsequently  to  the  date  of  the  deed  lastly  above 
recited,  having  previously  made  his  will,  appointing  the  vendors  of  the  policy  in 
question,  executors ;  and  probate  thereof  was  duly  granted  to  such  vendors. 

The  said  Charles  Bankhead,  since  the  execution  of  the  indenture  of  the  3d 
June,  1822,  executed  mortgages  of  ^or  other  encumbrances  japon  the  r^fioQ 
policy  in  question  to  other  persons.  »- 

The  plaintiff  required  that  the  title  of  such  subsequent  encumbrancers  should 
be  shown,  and  that  they  and  Dr.  Bankhead  should  join  in  the  assignment  to  the 
plaintiff.  The  solicitors  for  the  vendors  declined  to  produce  such  title,  or  to 
procure  the  concurrence  of  the  encumbrancers  and  Dr.  Bankhead  in  the  assign- 
ment. 

This  action  was  thereupon  brought  by  the  plaintiff  against  the  defendant  to 
recover  the  amount  of  the  deposit  on  the  sale,  being  322/.,  and  interest  at  5  per 
cent,  from  the  15th  October,  1828,  the  day  on  which  it  was  paid. 

The  question  for  the  opinion  of  the  Court  was.  Whether,  under  the  circum- 
stances stated  in  the  case,  a  good  title  had  been  made  to  the  policy  sold  to  the 
plaintiff  ?  If  the  Court  should  be  of  opinion  that  a  good  title  had  not  been 
made,  the  verdict  for  the  plaintiff  was  to  stand ;  but  its  amount  was  to  be  reduced 
to  such  sum  as  the  Court  should  think  proper.  And  if  the  Court  should  be  of 
opinion  that  a  good  title  had  been  made,  a  nonsuit  was  to  be  entered. 

Wilde,  Serjt.,  for  the  plaintiff.  The  policy  has  not  been  sold  under  the  power, 
and  therefore  the  condition  of  sale  has  not  been  observed.  When  the  mortgagor 
and  mortgagee  executed  the  third  deed,  and  entered  into  a  new  contract  and 
debt,  without  mention  of  the  power  in  the  second  deed,  the  power  was  thereby 
extinguished.  The  third  deed  annulled  the  previous  contract,  and  the  time  for 
sale  under  the  power  was  past.  Where  a  mortgagee  sells  without  a  power,  he 
sells  only  the  mortgage  debt;  with  his  interest  in  the  policy,  but  not  the  policy 
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itself.  Such  a  sale  leaves  the  mortgagor  a  right  to  redeem  as  against  the  pur- 
chaser; and  if  the  life  in  the  policy  drops^  the  purchaser  hecomes  a  trustee 
*1301  *^^^  *^®  mortgagor  or  his  representatives  for  all  beyond  the  sum  due.  As 
•^  the  purchaser  had  no  means  of  knowing  whether  anything  had  been  paid 
under  the  second  deed,  he  might  be  holding  the  policy,  not  absolutely,  but 
merely  as  a  security  for  what  remained  due  upon  the  whole  of  the  transactions 
between  the  mortgagor  and  mortgagee;  so  that  the  power  being  extinct,  no 
absolute  title  to  the  policy  could  be  conveyed  without  the  concurrence  of  the 
mortgagor.  Courts  of  equity  lean  against  powers  of  sale.  A  power  of  sale 
for  personalty  is  as  a  power  of  foreclosure  for  realty,  and  a  purchaser  cannot  be 
safe  without  it. 

jRustell,  Serjt.,  contra.  First,  the  power  of  sale  is  not  extinguished  or  affected 
by  the  third  deed.  Secondly,  the  vendors  can  sell  and  make  a  good  title  with- 
out that  power. 

The  deed  of  1822  refers  to  and  recognises  the  deeds  of  1812  and  1813  as 
existing  securities ;  and  it  never  could  have  been  the  intention  of  the  parties, 
that  the  mortgagee  should  lose  a  portion  of  his  security  upon  making  an  addi- 
tional advance.  The  power  was  merely  suspended  for  a  short  time  in  1822, 
between  the  date  of  the  deed  of  that  year,  and  the  day  of  forfeiture  named 
in  it. 

No  case  or  principle  has  been  referred  to  under  which  a  power  can  be  said  to 
be  extinguished  or  destroyed  upon  a  party's  giving  a  further  security. 

The  giving  another  security  does  not  operate  as  an  extinguishment  of  a  former 
security,  even  by  being  pursued  to  judgment,  unless  it  produce  the  fruits  of  a 
judgment.  Thus  it  whs  held,  that  an  action  lay  on  a  covenant  for  non-payment 
of  money,  notwithstanding  a  note  had  been  given  by  the  defendant  to  the  plain- 
tiff after  the  day  of  payment,  **  in  payment  and  satisfaction  of  the  debt,"  and 
*1^11  j^<^g°^^°^  ^^  ^^Q  recovered  on  such  '*'note,  it  not  appearing  that  it  was 
-*  accepted,  as  well  as  given  in  satisfaction,  or  that  it  had  actually  produced 
satisfaction :  Drake  v.  Mitchell,  3  East,  251.  So,  a  bond  given  in  lieu  of  a 
covenant  will  not  discharge  the  covenant.  As  in  Kaye  v.  Waghorn,  1  Taunt. 
428  :  which  was  an  action  brought  by  the  plaintiff  against  the  defendant  (who  had 
sold  to  plaintiff  some  freehold  premises)  on  a  covenant  that  defendant  and  his  wife 
should  levy  a  fine.  Plea,  that  after  executing  the  conveyance,  and  before 
request  to  levy  a  fine,  it  was  agreed  between  the  parties,  that  defendant  should 
give  his  bond  conditioned  for  indemnifying  the  plaintiff  against  any  claim  of 
dower  of  defendant's  wife,  and  that  plaintiff  should  accept  the  same  in  lieu  and 
satisfaction  of  the  said  covenant,  and  in  respect  of  the  supposed  breach  thereof : 
averment,  that  he  did  execute  the  bond  accordingly,  and  that  the  plaintiff 
accepted  the  same  in  lieu  and  satisfaction,  and  in  discharge  of  the  covenant. 
Demurrer;  amongst  other  causes,  that  the  bond  was  an  instrument  of  the  same 
nature  as  that  on  which  the  action  was  brought,  and  did  not  give  the  plaintiff 
a  better  or  more  summary  remedy  for  any  damage  he  might  sustain  by  reason 
of  the  breach  of  covenant ;  and  that  the  bond  was  not  a  defeasance  of  the  cove- 
nant, nor  an  indemnity  against  all  damages  whi&'h  the  plaintiff  might  sustain  by 
reason  of  the  breach  of  covenant ;  and  plaintiff  had  judgment. 

Here,  the  remedy  by  sale  would  be  taken  away,  and  no  better  remedy  would 
be  given,  if  the  covenant  in  the  deed  of  1813  be  held  to  be  extinguished. 

It  is  a  mistake  to  suppose  that  the  conversion  of  interest  into  principal  made 
a  new  debt :  the  conversion  of  interest  into  principal  is  in  the  nature  only  of  a 
further  advance,  (a) 

*1321  ^^®  power  of  sale  was  only  suspended  by  the  deed  of  1822.  In 
-^  Cork  V,  Saunders,  1  B.  &  A.  46,  where  an  insolvent  by  agreement  (dated 
March,  1816)  assigned  his  property,  the  creditors  consenting  that  the  business 
should  be  carried  on  for  their  benefit  till  the  next  Michaelmas,  and  then  that  the 
property  should  be  sold  and  divided  amongst  them,  shortly  after  that  Michael* 

(a)  See  Coote  on  Mortgages,  438,  439. 
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mas,  the  creditors  ap'eed  that  the  business  should  be  carried  on  for  another 
year,  viz.  till  Michaelmas  1817,  upon  the  same  terms  and  conditions  as  in  the 
original  agreement ;  it  was  not  suggested  that  this  arrangement^  by  which  tho 
sale  and  division  of  the  property  were  suspended^  had  the  eflfect  of  defeating  the 
power  of  sale  and  division,  but  it  wa«"  held  even  to  bind  a  creditor  who  had 
signed  the  first  agreement,  but  had  not  in  any  way  concurred  in  the  second. 

If  this  were  a  sale  under  the  power,  the  concurrence  of  the  mortgagor  cannot 
be  required:  Clay  v.  Sharpe,  Coote  on  Mortgages,  132.  The  condition  is 
express  that  the  assignment  shall  be  from  the  vendors  only;  viz.  the  exccutcMV 
of  the  mortgagee. 

Secondly,  the  vendors  can  sell  and  make  a  good  title  without  the  power. 

Even  in  equity,  .where  the  property  mortgaged  is  reversionary,  the  Court  does 
not  decree  a  foreclosure,  but  a  sale  and  satisfaction  of  the  mortgagee's  demand 
out  of  the  produce  :  How  v.  Vigurs,  1  Ch.  Rep.  33.  So  on  the  mortgage  of 
an  advowson,  the  mortgagee  of  the  advowson  may  pray  a  sale :  Mackenzie  v. 
Kobinson,  3  Atk.  559.  So  if  a  mortgagor  die,  and  his  personal  estate  prove 
deficient  to  discharge  the  mortgage,  the  mortgagee  may,  on  filing  a  bill  to  enforce 
payment  of  the  money  due,  pray  a  sale  *of  the  mortgaged  estate  in  the  pi  33 
first  instance :  Daniel  v.  Skipwith,  2  Br.  Ch.  Ca.  155.  Powell  on  Mort-  *■ 
gages,  1094.  And  where  there  is  a  mortgage  of  personalty,  a  day  being  fixed 
for  the  repayment  of  money  lent  thereupon,  the  pledgee  or  mortgagee  has  in 
law  or  in  equity,  as  the  case  may  be,  a  right  to  sell,  and  to  satisfy  himself  out 
of  the  proceeds.  Thus,  upon  a  mortgage  of  stock,  when  the  day  appointed  for 
payment  is  passed,  the  mortgagee  may  at  once  proceed  to  sell  the  stock,  and 
repay  himself,  principal  and  interest,  without  any  authority  from  the  mortgagor, 
and  without  filing  any  bill  for  foreclosure  :  Tucker  v.  Wilson,  1  P.  Wms.  261; 
Lockwood  and  Others  v.  Ewer,  2  Atk.  303.  And  from  Lockwood  v.  Ewer  it 
seems,  that  a  bill  for  a  foreclosure  in  such  a  case  would  be  dismissed.  Kemp  v. 
M^'estbrook,  1  Ves.  278,  is  to  the  same  effect ;  viz.  that  a  pawnee  of  stock  irf  not 
bound  to  bring  a  bill  of  foreclosure  of  the  equity  of  redemption  of  such  stock, 
but  may  sell  it. 

And  in  general,  though  where  a  party  has  a  simple  lien  on  goods  he  cannot 
sell  and  dispose  of  them,  yet,  if  he  has  a  special  property  in  those  goods  in  trust 
for  another,  subject  to  a  claim  of  his  own,  in  such  case  he  may  sell  in  order  to 
repiiy  himself.     Per  Holroyd,  J.,  in  Cazenove  v.  Prevost,  5  B.  &  A.  78. 

The  circumstance  that  the  conditions  of  sale  state  a  power  of  sale,  cannot  bo 
a  material  if  a  good  title  can  be  made  by  other  means. 

The  claim  for  interest  is  out  of  question,  it  never  having  been  allowed  on 
the  recovery  of  deposit  money  :  Calton  v.  Bragg,  15  East,  223. 

TiNDAL,  C.  J.  The  verdict  ought  to  stand  for  the  principal  sum  sought  to 
be  recovered.  As  to  interest,  the  *case  is  not  one  in  which  it  has  ever  r*i34 
been  allowed.  With  regard  to  the  principal,  the  rule  is,  that  where  upon  *■ 
a  sale  there  is  such  doubt  upon  the  vendor's  title  as  to  render  it  probable  the 
purchaser's  right  n^ay  become  a  matter  of  investigation,  the  Court  will  not  com- 
pel him  to  complete  the  purchase.  Here,  according  to  the  conditions  of  sale, 
the  policy  was  to  be  sold  under  a  power ;  the  vendors,  therefore,  should  have 
shown  an  unquestionable  power,  for  there  are  no  means  of  calculating  the  com- 
pensation to  be  allowed  in  case  of  any  mistake.  Supposing  the  power  to  have 
been  only  suspended,  there  may  be  a  candid  doubt  how  far  that  suspension  may 
be  considered  to  operate  in  a  court  of  equity,  and  if  there  be  a  reasonable  degree 
.   of  doubt,  this  Court  will  not  expect  the  purchaser  to  proceed. 

Park,  J.  I  am  of  the  same  opinion.  We  ought  not  to  drive  parties  into 
courts  of  equity.  As  to  the  claim  for  interest,  ever  since  the  case  of  Calton  v. 
^^^^^9  it  bas  been  holden  that  interest  cannot  be  recovered  upon  a  mere  deposit 
In  Parquhar  v,  Fariey,  7  Taunt.  592,  1  B.  Moore,  323,  it  was  holden,  indeed, 
that  the  purchaser  might  allege  and  recover  against  the  vendors  special  damage 
(or  the  loss  of  interest  on  a  deposit  repaid  for  insufficiency  of  title  in  the  vendor; 
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but  in  Lee  v,  j\Iudq,  1  B.  Moore,  481,  8  Taunt.  4«'>,  it  was  decided,  that  at  ail 
events  an  auctioneer  is  not  liable  to  pay  interest  on  a  deposit. 

13uRROUGU,  J.     Unless  it  be  proved  that  the  auctioneer  has  made  interest  of 

the  money,  no  interest  can  be  demanded.     As  to  the  principal  question,  if  there 

be  reasonable  doubt  as  to  a  title,  we  cannot  compel  a  party  to  take  it.     Hero, 

*1^'S1   ^^^'■®  ^s  not  only  doubt,  but,  *in  my  opinion,  the  power  is  gone  by,  noi 

-'   being  mentioned  in  the  third  deed. 

Gas£L££,  J.,  concurred  in  giving 

Judgment  for  the  plaintiff. 


HETHRINGTON  v,  GRAHAM.   Jul^/  6. 

Adultery  is  a  bar  to  dower,  although  committed  after  the  husband  and  wife  have  separated  by 

mutual  consent. 

The  demandant,  in  this  case,  counted  upon  a  writ  of  dower  unde  nihil  hahefy 
to  which  the  tenant  pleaded  in  bar,  that  the  demandant,  in  the  lifetime  of  her 
late  husband,  and  during  her  coverture  with  him,  voluntarily,  and  of  her  own 
accord,  left  her  husband,  and  from  thence  until  the  time  of  his  death  voluntarily 
and  of  her  own  accord  lived  away  from  him,  and  during  her  coverture  with  her 
said  husband,  continually,  until  the  death  of  one  William  Coulson,  of  her  own 
accord,  and  without  the  license  or  consent,  and  against  the  will  of  her  husband, 
lived  away  from  her  said  husband  in  adultery  with  the  said  William  Coulson. 
And  the  plea  further  alleged,  that  the  husband  was  not  at  any  time  after  the 
demandant  left  his  house,  or  after  she  lived  in  adultery  with  the  said  William 
Coulson,  voluntarily  or  in  any  manner  reconciled  to  her.  To  this  plea  the 
demandant  replied,  that  although  true  it  was  that  she  voluntarily  and  of  her 
own  accord  left  her  husband,  yet  that  she  left  him  with  his  consent  for  that  pur- 
pose granted,  and  separated  and  parted  from  her  husband,  hnd  that  such  separa- 
tion continued  with  their  mutual  consent  until  the  husband's  death,  and  that  if 
any  act  of  adultery  took  place,  the  same  took  place  after  such  her  separation 
and  parting  from  her  husband,  and  during  the  period  of  such  separation  by  their 
^^op-i  mutual  consent.  The  tenant  *in  his  rejoinder  merely  re-asserted  the 
^  fact,  that  the  demandant  of  her  own  accord,  and  without  the  license  or 
consent  of  her  husband,  lived  in  adultery  with  the  said  W.  Coulson.  To  which 
rejoinder  there  was  a  general  demurrer. 

WiUhy  Serjt.,  for  the  plaintiff.  The  plea  is  ill :  the  adultery,  under  the  cir- 
cnmstances  stated  in  it,  being  no  bar  of  dower.  Adultery  being  an  offence  cog- 
nisable by  the  ecclesiastical  court  only,  is  no  bar  of  dower  at  common  law  :  2 
Inst.  435.  But  by  13  Ed.  1,  c.  34,  it  is  enacted,  that  if  a  wife  willingly  leave 
her  husband,  and  go  away  and  continue  with  her  advowterer,  she  shall  be  barred 
for  ever  of  action  to  demand  her  dower  that  she  ought  to  have  of  her  husband's 
lands,  if  she  be  convict  thereupon.  It  is  not  easy  to  discover  the  principle  of 
this  enactment ;  for  it  has  been  held,  that  if  the  husband  receive  his  wife  ugnin, 
or  if  he  grant  her  with  all  her  goods,  she  does  not  lose  her  dower  :  2  lust.  435 
The  statute,  therefore,  creating  a  forfeiture,  must  be  construed  strictly;  Kent 
t.  Whitby,  4  Bro.  P.  C.  362 ;  and  can  only  be  enforced  where  all  the  terms  cif 
the  enactment  are  complied  with.  Adultery  of  itself  will  not  occasion  a  fcr- 
feiture.  The  wife  must  go  away  with  her  adulterer  willingly ;  must  continue 
with  him,  and  be  thereupon  convict. 

The  present  plea  does  not  state  that  she  eloped  with  her  adulterer,  or  that 
she  was  convicted  thereupon.  All  the  precedents  aver  at  least  the  elopement 
with  the  adulterer:  Haworth  v.  Herbert,  2  Dyer,  106  h]  Rastal,  230,  Lib. 
Intrat.  fo.  20, 9  Vin.  Abr.  Dower,  No  plea  can  be  found  resembling  the  present. 

JaneSy  Serjt.,  contrd.     The  principle  of  the  statute  is  the  protection  of  public 

^1^71  ™^^^;  ^^^  ^^^  punishment  of  *the  offence  of  the  wife;  and  the  concur- 

^  rence  of  all  the  modes  of  committing  the  offence  specified  in  the  act  is 
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not  essential  to  a  forfeiture.  Lord  Coke  sajs,  2  Inst.  434 :  ''  Albeit  the  words 
of  this  breach  be  in  the  conjunctive,  yet  if  the  woman  be  taken  away  not  sponte^ 
but  against  her  will,  and  after  consent,  she  shall  lose  her  dower :  for  the  cause 
of  the  bar  of  her  dower  is  not  the  manner  of  her  going  away,  but  the  remaining 
with  the  adulterer  in  adultery  without  reconciliation,  that  is  the  bar  of  the 
dower :"  and  in  Paynell's  case,  Ibid,  where  the  plea  stated  that  the  wife  left 
her  husband,  and  lived  as  an  adulteress  with  Sir  W.  Paynell,  the  bar  was  held 
sufficient,  although  there  was  no  allegation  that  she  eloped  with  Sir  W.  Paynell. 
So,  if  she  elope  with  the  adulterer,  she  loses  her  dower  although  she  do  not 
remain  with  him,  or  remain  by  constraint :  Ibid.  And  in  Chambers  r.  Caulfield, 
6  East,  244,  it  was  held,  that  a  husband  might  maintain  an  action  for  criminal 
conversation  with  his  wife,  although  he  was  living  separately  from  her  under  a 
deed  of  separation.  In  Coot  t;.  Berty,  12  Mod.  232,  and  in  Oovier  v.  Hancock, 
6  T.  R.  603,  it  was  held  that  a  husband  was  not  bound  to  receive  his  wife  after 
she  had  committed  adultery,  although  he  had  been  the  aggressor,  and  had  turned 
her  out  of  doors.  **  If  she  be  thereupon  convicted,''  means  only  if  the  fact  be 
proved.     None  of  the  entries  allege  conviction  in  form. 

Wilde  in  reply.  If  the  single  act  of  adultery  is  to  occasion  forfeiture,  the 
cases  in  which  it  has  been  h olden  that  the  wife  retains  her  dower  notwithstand- 
ing adultery,  must  be  overruled ;  and  ^he  principle  of  public  morals  is  hardly 
consistent  with  the  case  of  the  husband's  granting  the  wife  with  her  goods,  or  his 
receiving  her  again  after  an  act  of  adultery ;  in  neither  of  which  *cases  ^^  oq 
does  she  forfeit  her  dower :  it  may,  therefore,  be  contended,  that  elope-  ^ 
ment  with  the  adulterer  is  essential  to  the  forfeiture  according  to  the  statute. 

Cur.  adv,  vuU. 

TiNDAL,  C.  J.  The  question  raised  upon  the  pleadings  for  the  judgment 
of  the  Court  is  this :  Whether,  under  the  statute  13  Ed.  1,  c.  34,  commonly 
called  the  statute  of  Westminster  the  2d,  the  committing  an  act  of  adultery, 
and  continuing  with  the  adulterer,  is  any  bar  to  the  wife's  right  to  dower,  where 
she  has  previously  left  her  husband  with  his  consent,  and  is  living  apart  from 
him  with  such  consent  at  the  time  of  the  adultery ;  or,  whether  it  is  necessary, 
in  order  to  satisfy  the  words  of  the  statute,  that  the  original  leaving  of  her  huB- 
band  should  be  a  leaving  with  the  adulterer  by  his  means  or  persuasion. 

That  the  adultery  of  the  wife  was  no  bar  of  the  wife's  dower  at  common  law, 
is  expressly  laid  down  by  Lord  Coke  in  his  reading  on  this  statute  in  2  Inst.  p. 
435.  Indeed,  it  could  not  have  been  otherwise,  as  adultery  is  an' offence  of 
ecclesiastical  jurisdiction  only,  and  of  which  the  courts  of  common  law  took  no 
cognisance.  As  well,  however,  for  the  purpose  of  preventing  that  offence,  as 
more  probably  with  the  view  of  protecting  the  heir  against  the  danger  of  intro- 
ducing a  supposititious  offspring  into  the  family,  it  is  enacted  by  the  thirty-fourth 
chapter  of  the  statute,  '^  that  if  a  wife  willingly  leave  her  husband,  and  go  away 
and  continue  with  her  advowterer,  she  shall  be  barred  for  ever  of  an  action  to 
demand  her  dower  that  she  ought  to  have  of  her  husband's  lands,  if  she  be  con- 
vict thereupon,"  except  in  an  event  which  has  not  happened  in  this  case,  and 
to  which  it  is  therefore  unnecessary  to  advert.  It  is  somewhat  singular  that 
throughout  the  whole  of  this  long  statute,  consisting  of  fifty  chapters,  this  id 
the  only  one  in  the  old  law  French,  *the  whole  of  the  others  being  in  rieiqa 
Latin ;  and  even  this  chapter  changes  from  the  law  French  to  Latin,  just  ■- 
at  the  place  where  this  subject  begins. 

The  chapter,  however,  after  making  a  distinction  between  the  carrying  away 
women  without  force  and  with  force,  and  enacting  a  punishment  for  those  offences, 
provides  for  the  case  now  in  question,  viz.,  that  of  the  woman  leaving  her  hus- 
band willingly,  and  continuing  with  her  adulterer,  in  the  words  above  cited. 

Now  it  is  contended  on  the  part  of  the  demandant,  that  each  part  of  the  de- 
scription of  the  offence  contained  in  the  act  must  be  taken  to  be  cumulative ;  so  that 
the  dower  is  not  barred  unless  the  wife  has  left  her  husband  willingly  with  the 
adulterer ;  has  gone  away  with  him,  and  has  also  continued  with  him.  Whilst,  on 
the  part  of  the  tenant^  it  is  insisted^  that  it  is  sufficient  to  bring  the  case  within  th^ 
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statute  if  the  wife  has  of  her  own  consent  left  the  societj  of  her  husband,  and, 
after  she  has  so  left  him^  commit  the  act  of  adultery ;  and  the  Court  is  of  the 
latter  opinion. 

It  may  be  admitted,  as  the  fact  is,  that  in  all  the  ancient  precedents  the  leav- 
ing of  the  hnsband  by  the  wife  is  stated  to  have  been  '^  with  the  adulterer/' 
See  Lib.  Intrationum,  fo.  20,  Kastal,  230,  Dyer,  107.  But  we  think  this  is  not 
conclusive  on  the  point ;  for,  as  there  can  be  no  doubt  that  the  case  is  within  the 
statute  where  all  these  circumstances  concur,  so  the  pleader  would  of  course 
insert  them  where  the  facts  of  the  particular  case  warranted  the  insertion.  And, 
on  the  contrary,  there  is  direct  authority  that  all  the  circumstances  mentioned 
in  the  statute  need  not  concur  in  form,  provided  they  do  so  in  substance ;  for 
Lord  Coke  lays  it  down  in  2  Inst.  434,  that,  "  Albeit  the  words  of  this  branch 
be  in  the  conjunctive,  yet  if  the  woman  be  taken  away,  not  nxmfe,  but  against 
her  will,  and  after  consent,  and  remain  with  the  adulterer  without  being  recon- 
*1401  ^^^^ '^i'^'t  sbe  shall  lose  her  dower;  for  the  cause  of  the  bar  of  her  dower 
^  is  not  the  manner  of  the  going  away,  but  the  remaining  with  the  adul- 
terer in  avoutry  without  reconciliation,  that  is  the  bar  of  the  dower.''  And 
this  appears  more  evident  by  the  case  of  Sir  John  Camoys,  cited  in  2  Inst.  434, 
where  the  plea  states  that  the  wife  left  her  husband  in  his  life,  and  lived  as  an 
adulteress  with  Sir  W.  Paynel,  and  the  replication  took  issue  that  she  did  not 
live  as  an  adulteress  with  the  said  Sir  W.  P.,  wherein  the  bar  was  held  good, 
though  there  was  no  allegation  that  she  left  with  the  adulterer :  and  it  ought 
not  to  be  forgotten  that  ^ritton,  whose  book  was  published  immediately  aner 
the  framing  of  this  statute,  speaking  of  a  writ  of  dower  brought  against  the  heir 
and  his  guardian,  says,  ^^  He  may  say  she  hath  forfeited  dower  of  her  husband 
by  her  adultery ;  for  she  went  from  her  husband  to  another  bed  after  she  had 
married  him  and  so  forfeited  her  dower."  Now  here  no  mention  is  made  of  a 
leaving  of  the  husband,  either  willingly  or  with  any  particular  person,  but  the 
plea  states  only  in  substance  that  the  wife  was  living  apart  from  her  husband  in 
adultery.  The  authorities,  therefore,  above  referred  to,  place  the  forfeiture  of 
the  dower  upon  the  fact  of  a  living  from  the  husband  in  adultery,  and  not  upon 
the  circumstances  attending  the  elopement ;  and  as  we  think  the  good  sense  and 
reason  of  the  case  concur  with  these  authorities,  we  hold  the  proper  construction 
of  the  statute  to  be  what  the  words  still  will  warrant,  that  if  a  woman  leaves  her 
husband  with  her  own  free  will,  and  afterwards  lives  in  adultery,  the  dower  is 
forfeited.  We  therefore  hold  the  plea  in  bar  in  this  case  to  be  sufficient,  and 
give  judgment  for  the  tenant  Judgment  for  the  tenant. 
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Liquidated  damages  cannot  be  reaerred  on  an  agreement  containing  yariona  stipulations,  of 
Turious  degrees  of  importance,  unless  the  agreement  specify  the  particular  stipulation  or 
stipulations  to  which  the  liquidated  damages  are  to  be  confined. 

Assumpsit  by  the  manager  of  Covent  Garden  Theatre  against  an  actor,  to 
recover  liquidated  damages  for  the  violation  of  an  engagement  to  perform  at 
Covent  Garden  for  four  seasons. 

By  an  agreement  between  the  plaintiff  and  defendant,  the  defendant  had  en- 
gaged himself  to  act  as  a  principal  comedian  at  Covent  Garden  Theatre  for  four 
seasons,  commencing  with  October,  1828,  and  in  all  things  to  conform  to  the 
r^^lations  of  the  theatre.  The  plaintiff  agreed  to  pay  the  defendant  8^.  6«.  Sd. 
every  night  on  which  the  theatre  should  be  open  for  theatrical  performances 
during  the  ensuing  four  seasons ;  and  that  the  defendant  should  be  allowed  one 
benefit  night  during  each  season,  on  certain  terms  therein  specified.  And  the 
agreement  contained  a  clause,  that  if  either  of  the  parties  should  neglect  or 
rduse  to  fulfil  the  said  agreement^  or  any  part  thereof,  or  any  stijpvlation  therein 
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oontainedj  such  party  should  pay  to  the  other  the  sum  of  1000^.  to  which  sum 
it  was  thereby  agreed  that  the  damages  sustained  by  any  such  omission,  neglect, 
or  refusal  should  amount ;  and  which  sum  was  thereby  declared  by  the  said  par- 
ties to  be  liquidated  and  ascertained  damageSj  and  iwt  a  penalty  or  penal  sum,  or 
in  tlic  nature  tliereof. 

The  breach  alleged  was,  that  the  defendant  refused  to  act  during  the  second 
season ;  and  at  the  trial  the  jury  gave  a  verdict  for  the  plaintiff  for  7502.  da- 
mages, subject  to  a  motion  for  increasing  them  to  1000/.,  if  the  Court  should  be 
of  opinion  that,  upon  this  agreement,  *thc  plaintiff  was  entitled  to  the  r^ttiio 
whole  sum  claimed  as  liquidated  damages.  *-      '^ 

WUde^  Serjt.,  having  accordingly  obtained  a  rule  nisi  to  that  effect, 

Spankie,  Serjt.,  showed  cause.  Upon  this  agreement  the  plaintiff  is  not 
entitled  to  recover  1000/.  for  liquidated  damages,  but  only  such  compensation 
as  a  jury  shall  think  fit.  The  rule  is,  that  where  an  agreement  contains  several 
stipulations,  some  of  them  touching  matters  of  great  importance  to  the  parties, 
and  others,  matters  of  little  or  no  importance,  a  covenant  for  liquidated  da- 
mages, generally,  upon  any  violation  of  the  agreement,  shall  not  be  carried  into 
effect,  however  strong  the  language  may  be.  But  if  the  agreement  consist  only 
of  a  single  stipulation,  or  the  covenant  for  liquidated  damages  be  confined  to 
any  specified  breach  or  breaches  where  the  agreement  contains  more  than  one 
stipulation,  such  covenant  is  valid,  and  may  be  enforced.  And  this  is  no  viola- 
tion of  the  rule,  that  written  instruments  shall  be  construed  according  to  the 
intention  of  the  parties ;  for  the  parties  must  be  taken  to  have  overlooked  the 
effect  of  their  words,  when  by  a  general  covenant  for  liquidated  damages,  they 
propose  such  an  absurdity  as  the  payment  of  a  sum  disproportionately  heavy  for 
an  omission  to  observe  the  most  unimportant  part  of  an  agreement. 

For  instance,  it  might  probably  have  been  intended  between  the  parties  in 

this  case,  that  the  defendant  should  forfeit  1000/.  if  he  quitted  Convent  Garden 

I      Theatre,  and  joined  a  rival  establishment ;  but  it  never  could  have  been  in  the 

contemplation  of  the  parties,  that  he  should  forfeit  1000/.  if  he  neglected  to 

attend  a  single  rehearsal,  or  that  the  plaintiff  should  forfeit  1000/.  if  he  omitted 


to  pay  the  defendant  the  salary  for  one  night,  *^L  Qs.  Sd.     But  as  the 
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stipulation  for  liquidated  damages  is  general,  and  applies  in  terms  equally 
to  the  minutest  as  well  as  the  most  important  violations  of  the  agreement,  the 
Court  has  no  means  of  determining  to  which  breach  the  parties  meant  it  should 
be  actually  applied,  and  must,  therefore,  leave  it  to  a  jury,  to  ascertain  the 
probable  amount  of  damage.  The  leading  case  on  the  subject  is  Astley  v.  Wel- 
don,  2  B.  &  P.  846,  where  the  manager  of  a  theatre  sued  an  actress  on  the 
breach  of  an  agreement  to  perform.  That  agreement  also  contained  a  general 
stipulation  for  liquidated  damages  in  terms  as  strong  as  the  present,  and  Heath, 
J.,  said,  "  Where  articles  contain  covenants  for  the  performance  of  several  things, 
and  then  one  large  sum  is  stated  at  the  end  to  be  paid  upon  breach  of  perform- 
ance, that  must  be  considered  as  a  penalty.  But  where  it  is  agreed  that  if  a 
party  do  such  a  particular  thing,  such  a  sum  shall  be  paid  by  him,  there  the  sum 
stated  may  be  treated  as  liquidated  damages."  Chambre,  J.,  said,  "  There  is 
one  case  in  which  the  sum  agreed  for  must  always  be  considered  as  a  penalty, 
and  that  is,  where  the  payment  of  a  smaller  sum  is  secured  by  a  larger.  In 
this  case  it  is  impossible  to  garble  the  covenants,  and  to  hold  that  in  one  case 
the  plaintiff  shall  recover  only  for  the  damages  sustained,  and  in  another  that 
he  shall  recover  the  penalty  The  concluding  clause  applies  equally  to  all  the 
covenants.''  And  per  Eldon,  C.  J.,  ^' There  are  many  instances  of  the  defend-* 
ant's  misconduct  which  are  made  the  subject  of  specific  fines  by  the  laws  of  the 
theatre.  Are  we,  then,  to  hold  that,  if  the  defendant  happens  to  offend  in  a 
case  which  has  been  so  provided  for  by  those  laws,  she  shall  pay  only  2s,  6c/. 
or  5^. ;  but  if  she  offend  in  a  case  which  has  not  been  so  provided  for,  she  shall 
liay  200/.  V 

♦That  case  has  been  recognised  in  Street  v.  Rigby,  6  Ves.  815.     In     p|ti44 
Iiowe  V.  Peers,  4  Burr.  2225,  the  contract  had  but  a  single  object,  that    ^ 
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the  defendant  should  marry  the  plaintiff,  who,  therefore,  recovered  the  liquidated 
damages  provided  by  the  coutract.  And  in  Beiley  v.  Jones,  1  Bingh.  302,  tLo 
whole  object  of  the  agreement  was,  that  the  defendant  should  transfer  to  thd 
plaintiff  his  interest  in  a  public-house.  Park,  J.,  put  the  judgment  of  the  Court 
upon  this  footing.  In  Barton  v.  Glover,  Holt,  N.  P.  C.  43,  Farrant  v,  Olmius,  3 
B^  &  A.  692,  and  Crisdee  v.  Bolton,  3  C.  &  P.  240,  the  agreements  for  liquidated 
damages  were  all  confined  to  some  specific  breach.  The  Court  has  no  power  to 
select  one  out  of  the  various  stipulations  contained  in  this  agreement,  and  apply 
the  liquidated  damages  to  that.  The  whole  agreement  must  be  taken  together. 
In  Davies  v.  Penton,  6  B.  &  C.  216,  Bayley,  J.,  said,  <<  We  must  look  at  all 
parts  of  the  instrument,  in  order  to  ascertain  whether  it  was  the  intention  of 
the  parties  that  the  sum  of  500/.  should  be  a  penalty  or  liquidated  damages. 
Now,  where  the  sum  which  is  to  be  the  security  for  the  performance  of  an  agree- 
ment to  do  several  acts  will,  in  cases  of  breaches  of  the  agreement,  be  in  some 
instances  too  large,  and  in  others  too  small  a  compensation  for  the  injury  there- 
by occasioned,  that  sum  is  to  be  considered  a  penalty."  Holroyd,  J.  ^^  We 
must  look  to  the  nature  of  the  agreement,  and  of  the  sum  to  be  paid,  in  order 
to  ascertain  whether  the  sum  which  was  to  secure  the  performance  of  the  agree- 
ment was  intended  to  be  a  penalty  or  liquidated  damages."  Littledale,  J. 
^  Since  the  statute  8  &  9  W.  3,  parties  in  framing  agreements  have  frequently 
^14^1  ^^^^S^  ^^^  word  j>ena^ for  liquidated  damages;  but  the  mere  *alter* 
-'  ation  of  the  term  cannot  alter  the  nature  of  the  thing ;  and  if  the  Court 
see,  upon  the  whole  agreement,  that  the  parties  intended  the  sum  to  be  a  penalty, 
they  ought  not  to  allow  one  party  to  deprive  the  other  of  the  benefit  to  be  de- 
rived from  th^  statute."  And  in  Randal  v,  Everest,  1  M.  &  M.  41,  where  an 
agreement  not  under  seal,  for  the  lease  of  a  public  house,  contained  a^  clause 
that  the  party  neglecting  to  comply  with  his  part  of  the  agreement  should  pay 
the  sum  of  100/.,  mutually  agreed  upon  to  be  the  damages  ascertained  and  fixed 
on  breach  thereof,  it  was  held,  that  the  party  making  a  default  was  not  liable 
beyond  the  damages  actually  sustained.  Ldtd  Tenterdcn  laid  it  down,  that 
"  whether  the  term  penalty  or  liquidated  damages  be  used  in  the  agreement,  a 
party  who  claims  compensation  for  default  shall  only  be  allowed  to  recover  what 
damage  he  has  really  sustained."  The  exaction  of  liquidated  damages  would 
be  the  more  severe  in  the  present  instance,  as  the  plaintiff  has  had  the  benefit 
of  the  defendant's  services  for  a  considerable  proportion  of  the  time  agreed  on  ; 
and  it  is  contrary  to  every  principle  of  .contracts,  that  a  party  should  have  per- 
formance pro  tanto,  and  a  penalty  too.  Pothier  (Traites  des  Obligations,  part 
2,  cap.  5,  art.  3,  pi.  351),  says,  '^I  cannot  receive  the  whole  of  the  penalty, 
and  enjoy  in  part  the  benefit  of  my  right  of  servitude :  I  cannot,  at  the  same 
^me,  have  the  one  and  the  other." 

Wilde,  Seijt.,  contrd.  In  all  cases  the  rule  is,  to  collect  the  intention  of  the 
parties  from  the  language  of  the  agreement,  and  not  to  decide  what  is  reasonable 
or  unreasonable,  for  on  that  no  two  persons  would  be  found  to  agree.  On  tho 
contrary,  if  a  contract  be  never  so  unreasonable,  the  Court  will  sustain  it,  pro- 
^14(11  ^^^^  ^^  appears  clearly  to  have  been  the  intention  of  the  parties  *to  carry 
-*  it  into  effect.  In  Astley  v.  Weldon,  the  Court  treated  the  question  of 
liquidated  damages  purely  as  a  question  of  intention ;  and  Lord  £ldon  said, 
'<  If  a  party  choose  to  stipulate  for  5/.  or  50/.,  additional  rent,  upon  every  aero 
of  furze  broken  up,  or  for  any  given  sum  of  money  upon  every  load  of  wood 
cut  and  stubbed  up,  I  see  nothing  irrational  in  such  a  contract ;  and  it  appears 
to  me  extremely  difficult  to  apply  with  propriety  the  word  excessive  to  the  terms 
in  which  parties  choose  to  contract  with  each  other."  Although  the  sum  fixed 
in  the  present  instance  may  appear  somewhat  exorbitant,  when  applied  to  slight 
violations  of  the  contract,  the  parties  probably  fixed  it  on  the  whole  agreement, 
on  account  of  the  difficulty  of  ascertaining  the  damages  in  matters  regarding 
theatrical  performance.  It  would  be  difficult,  if  not  impossible,  to  prove  the 
precise  sum  the  plaintiff  would  lose  by  the  defendant's  neglecting  to  attend 
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rehearsals,  and  so,  performing  imperfectly  the  parts  allotted  to  him,  or  by  hi» 
transferring  his  services  to  a  riyal  establishment.  In  Beiley  v,  Jones,  the  Court 
decided  on  the  ground  that  the  parties  had  one  paramount  object  in  the  agree- 
ment, and  that  the  defendant  had  violated  the  agreement  in  respect  of  that 
object.  The  paramount  object  between  these  parties  was,  that  the  plaintiff 
should  retain. the  defendant  in  his  theatre,  and  that  the  defendant  should  not 
transfer  his  services  to  a  rival  establishment;  the  defendant  has  violated  the 
agreement  in  that  respect.  The  language  in  which  the  liquidated  damages  are 
agreed  to  be  paid  is  the  strongest  that  can  be  employed ;  it  manifests  the  clearest 
intention  that  the  parties  shall  abide  by  it ;  and  if  it  be  not  sufficient  to  secure 
the  payment,  thc^e  is  no  language  and  no  contract  by  which  they  can  be  secured. 
Davies  v.  Penton  turned  on  the  circumstance,  that  the  defendant  had  waived  his 
right  to  insist  on  liquidated  damages.  Our.  adv.  vuU. 

^TiNDAL,  C.  J.     This  is  a  rule  which  calls  upon  tue  defendant  to  ^#147 
show  cause  why  the  verdict,  which  has  been  entered  for  the  plaintiff  for  ^ 
750^.,  should  not  be  increased  to  1000^. 

The  action  was  brought  upon  an  agreement  made  between  the  plaintiff  and 
the  defendant,  whereby  the  defendant  agreed  to  act  as  a  principal  comedian  at 
the  Theatre  Royal,  Covent  Garden,  during  the  four  then  next  seasons,  commen- 
cing October  1828,  and  also  to  conform  in  all  things  to  the  usual  regulations  of 
the  said  Theatre  Royal,  Covent  Garden ;  and  the  plaintiff  agreed  to  pay  the  de* 
fendant  3/.  6<.  Sd.  every  night  on  which  the  theatre  should  be  open  for  theatri- 
cal performances,  during  the  next  four  seasons,  and  that  the  defendant  should  be 
allowed  one  benefit  night  during  each  season,  on  certain  terms  therein  specified. 
And  the  agreement  contained  a  clause,  that  if  either  of  the  parties  should  neg- 
lect or  refuse  to  fulfil  the  said  agreement,  or  any  part  thereof,  or  any  stipulation 
therein  contained,  such  party  should  pay  to  the  other  the  sum  of  1000^.,  to 
which  sum  it  was  thereby  agreed  that  the  damages  sustained  by  any  such  omis- 
sion, neglect,  or  refusal,  should  amount ;  and  which  sum  was  thereby  declared 
by  the  said  parties  to  be  liquidated  and  ascertained  damages,  and  not  a  penalty 
or  penal  sum,  or  in  the  nature  thereof. 

The  breach  alleged  in  the  declaration  was,  that  the  defendant  refused  to  act 
during  the  second  season,  for  which  breach,  the  jury,  upon  the  trial,  assessed 
the  damages  at  750^. ;  which  damages  the  plaintiff  contends  ought  by  the  terms 
of  the  agreement  to  have  been  assessed  at  1000^. 

It  is,  undoubtedly,  difficult  to  suppose  any  words  more  precise  or  explicit  than 
those  used  in  the  agreement ;  the  same  declaring  not  only  affirmatively  that  the 
sum  of  1000/.  should  be  taken  as  liquidated  damages,  but  '''negatively  also  r^it-t  40 
that  it  should  not  be  considered  as  a  penalty,  or  in  the  nature  thereof.  And  I- 
if  the  clause  had  been  limited  to  breaches  which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would  have  had  the  effect  of  ascertaining  the 
damages  upon  any  such  breach  at  1000/.  For  we  see  nothing  illegal  or  unrea- 
sonable in  the  parties,  by  their  mutual  agreement,  settling  the  amount  of  da- 
mages, uncertain  in  their  nature,  at  any  sum  upon  which  they  may  agree.  In 
many  cases,  such  an  agreement  fixes  that  which  is  almost  impossible  to  be  ac- 
curately ascertained :  and  in  all  cases,  it  saves  the  expense  and  difficulty  of 
bringing  witnesses  to  that  point.  But  in  the  present  case,  the  clause  is  not  so 
confiued ;  it  extends  to  the  breach  of  any  stipulation  by  either  party.  If,  there- 
fore, on  the  one  hand,  the  plaintiff  had  neglected  to  make  a  single  payment  of 
3/.  6s.  Sd.  per  day,  or  on  the  other  hand,  the  defendant  had  refused  to  conform 
to  any  usual  regulation  of  the  theatre,  however  minute  or  unimportant,  it  must 
have  been  contended  that  the  clause  in  question,  in  either  case,  would  have  given 
the  stipulated  damages  of  1000/.  But  that  a  very  large  sum  should  become 
immediately  payable,  in  consequence  of  the  non-payment  of  a  very  small  sum, 
and  that  the  former  should  not  be  considered  as  a  penalty,  appears  to  be  a  con- 
tradiction in  terms;  the  case  being  precisely  that  in  which  courts  of  equity  have 
always  relieved,  and  against  which  courts  of  law  have,  in  modem  times,  endea- 
Yoored  to  relieve^  by  dire^tmg  juries  to  afisess  the  real  damages  sustained  by  the 
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breach  of  the  agreement.  It  has  been  argued  at  the  bar,  that  the  liquidated 
damages  apply  to  those  breaches  of  the  agreement  only  which  are  in  their 
nature  uncertain,  leaving  those  which  are  certain  to  a  distinct  remedy,  hy  the 
verdict  of  a  jury.  But  we  can  only  say,  if  such  is  the  intention  of  the  parties, 
they  have  not  expressed  it;  hut  have  made  the  clause  relate,  by  express 
*1491  *^^^  positive  terms,  to  all  breaches  of  every  kind.  We  cannot,  there- 
-*  fore,  distinguish  this  case,  in  principle,  from  that  of  Astley  v,  Wcldon, 
in  which  it  was  stipulated  that  either  of  the  parties  neglecting  to  perform  the 
agreement  should  pay  to  the  other  of  them  the  full  sum  of  200/.,  to  be 
recovered  in  his  Majesty's  Courts  at  Westminster.  Here  there  was  a  distinct 
agreement,  that  the  sum  stipulated  should  be  liquidated  and  ascertained  da- 
mages ;  there  were  clauses  in  the  agreement,  some  sounding  in  uncertain  damages, 
others  relating  to  certain,  pecuniary  payments;  the  action  was  brought  for  the 
breach  of  a  clause  of  an  uncertain  nature ;  and  yet  it  was  held  by  the  Court, 
that  for  this  very  reason  it  would  be  absurd  to  construe  the  sum  inserted  in  the 
agreement  as  liquidated  damages,  and  it  was  held  to  be  a  penal  sum  only.  As 
this  case  appears  to  us  to  be  decided  on  a  clear  and  intelligible  principle,  and 
to  apply  to  that  under  consideration,  we  think  it  right  to  adhere  to  it,  and  this 
makes  it  unnecessary  to  consider  the  subsequent  cases,  which  do  not  in  any  way 
break  in  upon  it.  The  consequence  is,  we  think  the  present  verdict  should 
stand,  aud  the  rule  for  increasing  the  damages  be  discharged. 

Bule  discharged. 


*150]         ^iN  THE  EXCHEQUER  CHAMBER. 

CAPEL  and  Another  v.  BUSZARD  and  Others,  Assignees  of  JONES  and 

Another,  Bankrupts.     June  26. 

It  was  stated  in  a  special  verdict,  that,  by  an  indenture,  A.  demised  to  B.  all  that  wharf  next 
the  river  Thames  deecribed  by  abutments,  together  with  all  ways,  paths,  passages,  ease- 
ments, profits,  commodities,  and  appurtenances  whatsoever  to  the  said  wharf  belonging ; 
and  that  by  the  indenture  the  exclusive  use  of  the  land  of  the  river  Thames  opposite  to  and 
in  front  of  the  wharf,  between  high  and  low  water  mark,  as  well  when  covered  with  water, 
as  dry,  for  the  accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appurtenant  to 
the  wharf,  but  that  the  land  itself  between  high  and  low  water  mark  was  not  demised : 
Held,  that  the  lessor  could  not  distrain,  for  rent  in  arrear,  barges,  the  property  of  B.,  lying 
in  the  space  between  high  and  low  water  mark,  and  attached  to  the  whari  by  ropes. 

Trover  for  two  barees ;  first  count  on  the  possession  of  the  assignees.  Plea, 
not  guilty.  At  the  trial  hefore  Lord  Tenterden,  C.  J.,  at  the  London  sittings 
after  Trinity  term,  1827,  the  jury  found  a  verdict  of  not  guilty  on  the  first 
count ;  and  on  the  second  a  special  verdict,  stating,  as  to  the  grievances  in  that 
count  mentioned,  that,  at  the  time  of  making  the  distress  theremafter  mentioned, 
W.  K.  Jones  and  O.  Jo^es  had  become  bankrupts,  and  the  plaintiffs  had  been 
chosen  and  appointed  their  assignees ;  that  the  plaintiffs,  as  such  assignees,  before 
and  at  the  time  of  the  distress  thereinafter  mentioned,  were  lawfully  possessed, 
as  of  their  property  as  such  assignees,  of  the  barges  thereinafter  mentioned  to 
have  been  taken  and  distrained  by  the  defendants ;  and  that  by  an  indenture 
dated  the  9th  of  March,  1816,  and  made  before  W.  R.  Jones  and  G.  Jones,  or 
either  of  them,  became  bankrupts,  between  one  T.  Brown  of  the  one  part,  and 
the  bankrupts  of  the  other  part.  Brown  demised,  leased,  &c.,  to  the  bankrupts 
all  that  wharf,  ground,  and  premises  next  the  river  Thames,  and  also  all  that 
*1'11  ^^P^^  brick-built  '''warehouse  of  three  fioors  erected  and  built  thereon, 
^  abutting  north  on  the  river  Thames,  east  on  premises  in  the  occupation 
of  T.  Flockton,  south  on  the  street,  cartway,  and  common  highway  leading  from  * 
Pickle  Herring  Stairs  to  Horsleydown  Stairs,  and  west  on  Fivefoot  Way  or 
Little  Wharf,  for  landing  goods ;  and  certain  other  premises  in  the  indenture 
more  particularly  mentioned ;  together  with  free  liberty  Tor  them,  the  bankrupts. 
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their  executors,  &c.,  during  that  demise,  to  land  and  load  goods,  &c.,  in  common 
with  the  rest  of  the  tenants  of  Brown  at 'the  said  Fivefoot  Way  or  Little  Wharf 
fronting  the  river  Thames ;  together  with  all  cellars,  ways,  paths,  passages,  lights, 
easements,  profits,  commodities,  and  appurtenances  whatsoever  to  the  said  wharf, 
ground,  warehouse,  and  premises,  or  any  of  them,  belonging  or  appertaining; 
habendum,  the  same  premises,  with  their  and  every  of  their  appurtenances  unto 
the  bankrupts,  their  executors,  &c.,  from  the  22d  of  March  then  past,  for  the 
term  of  thirteen  years,  at  the  yearly  rent  of  555^.,  by  equal  quarterly  payments, 
payable  to  Brown,  and  after  his  death  to  the  person  who  should  be  entitled  to 
the  freehold  of  the  premises.  The  special  verdict  then  stated,  that  by  the  inden- 
ture, the  exclusive  use  of  the  land  of  the  river  Thames,  opposite  to  and  in  front 
of  the  said  wharf-ground  between  high  and  low  water  mark,  as  well  when  covered 
with  water  as  dry,  for  the  accommodation  of  the  tenants  of  the  wharf,  was  demised 
as  appurtenant  to  the  said  wharf,  ground,  and  premises,  but  that  the  land  itself, 
between  high  and  low  water  mark,  was  not  demised ;  that  on  the  12th  of  Novem- 
ber, 1826,  the  sum  of  555/.  of  the  rent  was  in  arrear  and  unpaid ;  and  that  oa 
that  day,  and  at  the  time  of  making  the  distress  thereinafter  mentioned,  the^ 
two  barges,  the  property  of  the  plaintiffs  as  such  assignees,  were  attached  by 
'  ropes,  head  and  stem,  to  the  wharf-ground  aforesaid,  and  were  lying  and  being 
*oii  the  part  of  the  river  Thames  opposite  to  and  in  front  of  the  said  ^^^  |.^ 
wharf,  ground,  and  premises,  and  between  high  and  low  water  mark,  the  ^  "^ 
exclusive  use  of  which  was  demised  as  aforesaid ',  that  the  defendants,  on  the 
said  12th  November,  as  the  bailiffs  of  the  person  who  was  then  entitled  to  the 
freehold  of  the  wharf  and  premises,  and  was  duly  authorized  by  law  to  distrain 
for  the  arrears,  seized  and  took  the  two  barges  as  a  distress  for  the  arrears  of 
rent,  and  shortly  afterwards  sold  and  disposed  thereof  to  satisfy  such  arrears. 

Judgment  having  been  given  in  favour  of  the  plaintiffs  below,  the  case  was 
brought  into  the  Exchequer  Chamber  on  error. 

Starr,  for  the  defendants  below.  The  exclusive  use  found  by  the  special 
verdict  is  a  certain  and  determinate  interest  or  profit,  in  contradistinction  to  a 
profit  to  be  taken  in  an  uncertain  place,  or  to  a  mere  easement,  which  latter 
could  not  be  described  in  the  old  precedents  as  appendant  or  appurtenant ;  God- 
ley  V.  Frith,  Yelv.  159  ',  but  in  this  case,  the  right  of  the  lessee  between  high 
and  low  water  mark  is  found  by  the  special  verdict  to  be  appurtenant.  It  may 
be  a  substantial  and  tangible  interest  whereto  a  lessor  may  resort  to  distrain, 
and  yet  be  appurtenant  to  land.  The  technical  rule  is  only  that  land  shall  not 
be  appurtenant  to  land.  In  Co.  Lit.  121,  b,  it  is  said,  that  prescription  doth 
not  make  any  thing  appendant  or  appurtenant,  unless  the  thing  appendant  or 
^rppurtenant  agree  in  quality  and  nature  to  the  thing  whercunto  it  is  appendant 
or  appurtenant,  as  a  thing  corporeal  cannot  properly  be  appendant  to  a  thing 
corporeal,  nor  a  thing  incorporeal  to  a  thing  incorporeal.  Mr.  Butler,  in  hia 
note  to  this  passage,  after  adverting  to  some  examples  to  show  that  this  position 
is  not  universally  true,  says,  "The  true  test  *seems  to  be  the  propriety  r*|co 
of  relation  between  the  principal  and  the  adjunct,  which  may  be  found  ^ 
out  by  considering  whether  they  so  agree  in  nature  and  quality  as  to  be  capable 
of  union  without  any  incongruity."  In  this  case  the  principal  is  the  wharf;  tho 
exclusive  right  to  use  the  land  between  high  and  low  water  mark  is  the  adjunct. 
They  agree  in  nature  and  quality,  so  as  to  bo  capable  of  union  without  any 
incongruity ;  one,  therefore,  may  be  appurtenant  to  the  other. 

But  assuming  this  to  be  an  incorporeal  interest,  the  same  remedies  are  ap- 
plicable to  the  recovery  of  it,  and  the  same  consequences  at  law  attach  on  tho 
demise  of  it,  as  upon  that  of  the  corporeal  principal.  It  is  an  interest  for  tho 
recovery  of  which  an  assize  of  novel  disscisni  would  lie  at  common  law ;  that 
is,  a  writ  of  entry,  wherein  A.  complains  that  B.  hath  disseised  him  of  his  free- 
hold, and  the  sheriff  is  to  cause  that  tenement  to  be  reseised,  and  twelve  men  to 
view  that  tenement,  &c. :  Fitz.  N.  B.  177.  Brae  ton,  in  his  chapter  on  the  assize 
of  Novel  Disseisin,  lib.  4,  fol.  164,  says,  "  Locum  autem  non  solum  habet  hujua- 
wodi  Meiaa  in  reba3  cgrporalibus  sicut  in  tinitmeniu  ^uibuscuAqne ;  venun  etiam 
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in  rebus  incorpoTalihus  sicut  in  serviiutibus  et  in  reha  qum  pertinefU  ad 
tenemcntum  sicut  in  jure  pascendi,  &lcandi,  fodiendi  et  hujusmodi."  And 
again  in  fol.  176,  '^  In  quibus  casibus  omnibus  snbvenitur  disseisitc  per  brevQ 
de  ingressu  secundam  formas  inferius  notandas,  tam  super  poEsessioniVv 
rerum  corporalium,  quam  super  juribus,  scilicet  rebus  incorporalibus  sciut 
su{$er  jure  pascendi  et  hujusmodi  utendi  fruendi."  Here  the  lessee  had  the 
jus  uUndi,  for  he  had  the  exclusive  right  of  using  the  land  between  high 
and  low  water  mark.  Again,  wherever  a  view  could  be  had  of  tenements,  among 
*1  'i-il  ^^^^^  *™  servitudes,  an  assize  lay  for  the  recovery  of  the  rent,  *and  even 
-'  a  distress  might  be  made  upon  a  servttus  for  the  rent  of  the  sermtusj  pro- 
vided it  were  practicable :  Bracton,  lib.  4,  fol.  181.  It  has  been  said  that  assise 
lay  in  these  instances  only,  because  it  was  a  speedy  remedy ;  but  Bracton,  lib. 
4,  fol.  181,  says,  that  it  lies  only  where  strictly  applicable;  and,  therefore,  if 
the  complainant  is  ignorant  of,  or  cannot  describe  his  tenement,  either  in  quality 
or  quantity,  or  its  local  situation,  the  writ  of  assize  of  novd  disseisin  will  not 
lie.  The  remedy  by  assise  of  novel  disseisin  was  extended  by  the  statute  of 
Westminster,  2d.  Lord  Coke,  in  commenting  on  that  statute,  in  2  Inst.  412, 
observes,  that  Bracton,  who  wrote  before  the  making  of  the  act,  says,  that  the 
assize  lay  for  any  common  appurtenant  to  the 'freehold,  as  for  common  of  pasture 
or  of  turbary ;  and  then,  "  That  in  the  reign  of  Henry  III.,  which  was  before 
the  making  of  that  act,  an  assize  did  lie  of  common  of  piscary ;  and  these  opi- 
nions had  great  probability  of  reason,  yet,  because  (as  hath  been  said)  there 
was  no  writ  in  the  register  in  those  cases,  therefore,  before  this  act,  no  writ  did 
lie  by  the  general  opinion  of  the  judges ;  but  now  this  act  hath  cleared  the  ques- 
tion." And  Bracton,  when  he  mentions  the  writ  of  entry,  ad  termrnum  qui 
prseCeriit,  lib.  4,  fol.  324,  asserts,  that  it  will  lie  for  common  of  pasture,  dum 
tamen  pastura  fuerit  certa  et  desvjnata  ad  cerium  numerum  averiorum.  These 
writs  of  entry,  therefore,  are  applicable,  the  one  to  that  interest  in  land  stated 
in  the  special  verdict,  the  other  to  that  right  of  common  which  the  same  interest 
is  admitted  to  resemble. 

Then,  the  same  consequences  attach  upon  the  demise  of  it  as  upon  that  of  tho 
corporeal  hereditament.     The  lessee  has  acknowledged  under  his  hand  and  seal 
that  this  appurtenant  is  part  of  the  premises  demised,  in  respect  of  which  the 
rent  is  reserved.     The  power  of  distress  is  incident  to  and  inseparable  from  rent 
♦1  *%'!   *service,  and  to  that  power  there  are  no  strictelr  limits  than  the  following, 
-^   which  are  given  in  Fleta,  lib.  2,  c.  49  :  "  In  qualibet  captione  tria  princi- 
paliter  reqniruntur,  certus  locus,  corta  causa,  et  seisina  alicujus."     In  the  pre- 
sent case,  all  these  three  requisites  concur.     Littleton,  sect.  58,  does  not  confine 
the  right  nf  distress  to  lands,  but  says,  "  If  the  lessor  reserve  to  him  a  yearly 
rent  upon  such  lease,  he  may  choose  for  to  distrain  for  the  rent  in  the  tenements 
letten,*'     Lord  Coke,  in  commenting  on  this  passage,  says,  that  the  rent  must  be 
reserved  out  of  the  lands  or  tenements  whereunto  the  lessor  may  have  resort  to 
distrain.     The  reason  given  by  Lord  Coke,  therefore,  why  the  rent  should  bo 
reserved  out  of  the  lands  and  tenements  is,  that  there  should  be  a  certain  place 
to  distrain  upon.     He  afterwards  proceeds  to  say,  that  a  rent  cannot  be  reserved 
by  a  common  person  out  of  an  incorporeal  inheritance,  as  tithes,  &c. ;  but  if 
lease  be  made  of  them  by  deed  for  years,  it  may  be  good,  by  way  of  contract, 
to  have  an  action  of  debt,  but  distrain  the  lessor  cannot."     This  dictum,  that  it 
is  good  by  way  of  contract  only,  is  at  variance  with  what  was  said  by  the  Court 
in  Bally  u.  Wells,  3  Wils.  25,  where  tithes  were  held  to  be  such  an  estate  as 
would  create  a  privity  between  the  lessor  and  assignee,  so  as  to  make  the  latter 
liable  upon  a  covenant  running  with  the  tithes.     There,  it  was  objected  tithes 
were  incorporeal,  and  could  not  support  a  covenant  by  the  lessee  thereof,  to  run 
'ith  them,  so  as  to  bind  the  assignee.     But  the  Court,  in  delivering  judgment, 
ly,  ^*  There  seems  to  be  no  difference  between  an  inheritance  in  lands  and  tithes 
;8  to  this  matter.     Tithe  is  a  tenth  part  of  the  profits  of  the  lands ;  the  profit 
f  the  land  is  the  land  itself;  tithes  are  tangible  and  visible ;  may  be  put  in 
lew  isL  an  assicej  ui  ejectment  Ues  of  them;  a  firiee^  quod  reddat  lies  of  a 
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portion  of  tithes:  a  '*' warranty  may  be^ annexed  to  incorporeal  inheri-   t^-i^q 
tanccs :  they  have  every  property  of  an  inheritance  in  land,  except  that   ^ 
they  lie  in  grant,  and  not  in  livery/'     Those  observations  apply  obviously  to 
the  nature  of  the  interest  which  the  lessee  took  in  the  space  between  high  and 
low  water  mark.     Again,  beasts  upon  the  common  might,  at  common  law,  be 
distrained  for  the  rent  of  the  common.     In  the  Year  Book,  26  Hen.  8,  p.  5,  this 
case  is  stated,  <^  In  replevin  defendant  avowed  that  plaintiff  and  his  ancestors, 
&c.,  had  used  to  have  common  in  certain  acres  of  the  defendant,  for  which  rent 
was  reserved  at  the  festival  of  Christmas,  which  rent  was  in  arrear,  and  avowed 
the  taking.     Mervin,  Sir,  it  seems  to  me  that  the  prescription  availeth  not,  for 
he  prescribes  to  distrain  in  his  own  soil,  which  would  be  inconvenient.     Fitz- 
Herbert,  It  is  a  good  prescription,  and  may  have  a  lawful  beginning :  the  soil  is 
not  charged  with  the  distress,  but  only  the  beasts.     Afterwards,  on  another  day, 
Mervin  moved  Englefield  on  the  same  point,  who  said  as  Fitzherbert  had  said.'' 
In  Gray's  case,  5  Bep.  78,  S.  C.  Cro.  Eliz.  405,  it  was  resolved  that  the  lord 
might  distrain  cattle  for  the  rent  of  a  common  on  a  common,  although  there  was 
no  prescription  to  distrain.     In  the  Mayor  of  Northampton's  case,  I  WiLs.  115, 
Lee,  C.  J.,  seems  to  have  thought  that  the  owner  of  the  soil  might  distrain  even 
for  stallage,  provided  the  sum  w'ere  fixed.     These  authorities  show  that  there 
may  be  a  distress  for  rent  issuing  out  of  an  interest  analogous  to  that  which  the 
lessee  took  under  the  indenture  in  the  space  between  high  and  low  water  mark. 
The  exclusive  use  found  by  the  jury  was  inferred  from  those  acts  of  enjoyment 
of  which  this  soil  is  capable,  such  as  making  beds  for  the  barges,  clearing  out 
the  mud,  &c.     The  interest  of  the  tenant  may  be  likened  to  the  vesture  of  land 
which  may  be  distrained  upon :  Co.  Lit.  47  a ;  or  to  those  particular  ^rights   p^^ ;. .. 
for  any  injury  to  which  trespass  will  lie,  as  a  right  to  the  herbage ;  or  a   ^ 
piscary,  Co..  Lit.  4,  b,  Wilson  r.  Mackreth,  3  Burr.  1824,  Welsh  v.  Myers,  4 
Campb.  368.     These  barges,  although  not  'Mn  and  upon"  the  wharf  ground, 
would  have  had  no  certain  local  habitation. but  for  the  wharf  ground  to  which 
they  were  attached.     If  these  barges  were  lawfully  distrained,  when  the  privi- 
lege of  being  so  attached  only  was  demised  (as  the  Court  of  Common  Plena 
decided  in  this  very  case,  4  Bing.  137),  d  fortiori,  a  distress  of  them  is  lawful 
when  the  tenants  were  in  the  occupation  of  the  interest  stated  in  this  special 
verdict      They  occupied  the  premises  demised  according  to  the  mode  of  occu- 
pation of  which  they  were  capable. 

Richards  for  the  plaintiffs  below.  The  defendants  below  could  not,  by  law, 
distrain  the  barges  while  they  were  between  high  and  low  water  mark,  because 
a  distress  can  only  be  made  on  the  land  out  of  which  the  rent  issues,  and  hero 
the  rent  did  not  issue  out  of  the  land  between  high  and  low  water  mark.  That 
land  was  not  demised,  but  only  an  exclusive  right  to  use  it.  That  was  a  mere 
easement.  In  Co.  Lit.  47  a,  it  is  said,  '^  that  it  appeareth  by  Littleton,  that  a  rent 
must  be  reserved  out  of  the  lands  or  tenements  whercunto  the  lessor  may  have 
resort  or  recourse  to  distrain,  as  Littleton  here  also  saith,  and,  therefore,  a  rent 
cannot  be  reserved  by  a  common  person  out  of  any  incorporeal  inheritance,  as 
advowsons,  commons,  offices,  corodies,  mulcture  of  a  mill,  tithes  at  fairs,  mar- 
kets, liberties,  privileges,  franchises,  and  the  like.  But  if  the  lease  be  made  of 
them  by  deed  for  years,  it  may  be  good  by  way  of  contract,  to  have  an  action  of 
debt,  but  distrain  the  lessor  cannot."  Here  the  land  between  high  and  low  wa- 
ter mark  is  not  demised,  but  a  mere  right  to  use  it.  That  is  a  privelege  or 
easement,  and  consequently,  no  rent  can  *is8ue  out  of  it.  The  11  G.  r#-ico 
2,  0.  19,  8.  8,  enables  the  landlord  to  distrain  any  cattle  feeding  upon  a  I- 
oommon  appurtenant  to  the  land  demised.  At  common  law  such  cattle  could 
not  be  distrained,  because  the  soil  of  the  common  belonged  to  the  lord  of  the 
fee ;  and  the  lessor  of  the  land  (to  which  the  right  of  common  is  appurtenant) 
could  not,  therefore,  enter  on  the  common  land  to  distrain.  So,  in  this  case, 
the  soil  of  the  land  between  high  and  low  water  mark  belongs  to  the  king. 
The  lessor  of  tjie  wharf,  therefore,  can  have  no  right  to  distrain  on  that  landi 
though  he  may  have,  as  appurtenant  to  his  own  land,  an  exclusive  right  to 


158]  6  Bingham.  79 

use  the  space  between  high  and  low  water  mark.  There  are  cases  where  land 
having  been  demised  for  a  term  of  years,  and  the  lessee  having  had  reserved  to 
him  a  right  of  using  part  of  the  demised  premises  after  the  expiration  of  the 
term,  his  crops  have  been  held  to  be  subject  to  distress  so  long  as  they  contin- 
ued on  the  land,  as  in  Boraston  v.  Green,  1  H.  Bl.  5,  and  Knight  t;.  Bennett, 
3  Bing.  364.  But  in  tho^e  cases  the  land  itself  on  which  the  distress  was  made 
was  originally  demised,  and  not  the  mere  use  of  it,  as  in  this  case. 

Cur.  adv.  vuU. 

Alexander,  C.  B.  This*  is  an. action  for  trover  for  two  barges,  brought  by 
the  assignees  of  bankrupts  of  the  name  of  Jones,  against  two  defendants, 
who  were  bailiff,  duly  authorized,  of  the  person  then  entitled  to  the  freehold 
of  a  wharf  and  premises  in  possession  of  the  plaintiffs  below,  the  assignees,  and 
who  had  seized  the  two  barges  under  colour  of  distress  for  rent  arrear. 

The  distress  was  made  upon  the  two  barges  lying  in  the  river  Thames,  but 
attached  by  ropes  to  the  wharf  demised  by  the  principal  of  these  bailiffs,  the  de- 
fendants below,  to  the  bankrupt  now  represented  by  the  assignees.     The  ques- 
*1  W\  ^'^^  ^^'  ^^^^^^  ^^®  distress  is  valid  ?   There  ^is  no  doubt  that  the  wharf 
-*  was  demised,  that  rent  was  in  arrear,  and  the  distress  made. 

The  controversy  is,  whether  the  barges  were  in  a  position  which  rendered 
them  liable  to  be  distrained  upon. 

It  is  necessary  to  examine  the  terms  of  the  demise  to  determine  the  nature  of 
the  interest  which  the  tenant  took  under  the  demise  in  the  place  where  the 
barges  were  at  the  time  of  the  distress,  and  then  to  decide  whether  by  law, 
property  in  that  place  was  liable  to  be  distrained  upon.  The  jury  found  a  special 
verdict,  where  the  terms  of  the  demise  are  stated.  In  substance  they  are  as  follows : 
By  indenture.  Brown  demised  to  the  bankrupts  all  that  wharf,  ground,  and  pre- 
mises next  the  river  Thames,  and  also  all  that  warehouse  abutting  north  on  tlie 
Thames,  &c.,  together  with  license  for  them  during  that  demise,  to  land  and  load 
goods  in  common  with  the  rest  of  the  lessor's  tenants  at  Fivcfoot  Way 
Wharf;  together  with  all  easements  and  appurtenances  to  the  said  wharf  and 
premises  belonging  or  appertaining : — the  special  verdict  then  stated,  that  by 
the  indenture  the  exclusive  use  of  the  land  of  the  river  Thames,  opposite  to  and 
in  front  of  the  demised  wharf,  between  high  and  low  water  mark,  as  well  when 
covered  with  water  as  dry,  was  demised  as  appurtenant  to  the  wharf,  but  that 
the  land  between  high  and  low  water  mark  was  not  demised.  It  has  been 
observed  that  the  special  verdict  is  in  this  place  erroneous  and  inconsistent 
with  itself.  It  finds  that  the  exclusive  use  of  the  land  over  which  the  riyer 
flows  %cas  demised  as  appurtenant  to  the  whar/s,  but  that  the  land  itself  was  not 
demised.  This  inconsistency  has  suggested  to  one  of  the  Judges  the  propriety 
of  a  venire  de  novo.  It  is  agreed  that  the  finding  is  inconsistent,  because  a 
grant  of  the  exclusive  use  of  the  land  is  a  grant  of  the  land.  Therefore,  the 
verdict  finds  that  the  land  was  demised,  and  that  it  was  not  demised.  But  still 
*1B01  ^^^  majority  of  the  Judges  are  of  the  opinion  that  there  *is  no  occasion 
■^  for  a  venire  de  novo :  such  a  step  would,  in  their  opinion,  occasion  use- 
less delay  and  expense.  The  jury  have  put  a  construction  upon  the  instrument. 
The  instrument  is  itself  sufficiently  set  out  upon  the  special  verdict,  and  tho 
Court  can  judge  of  its  legal  effect.  They  are  now  informed  as  exactly  what  the 
facts  are  as  they  could  be  by  any  amendment,  and,  therefore,  do  not  deem  it 
necessary  that  there  should  be  a  venire  de  novo.  The  special  verdict  then 
proceeds,  '^  That  on  the  12th  November,  1826,  the  sum  of  555^.  of  the  rent 
was  in  arrear  and  unpaid ;  and,  that  on  that  day,  and  at  the  time  of  making  the 
distress  thereinafter  mentioned,  the  two  barges,  the  property  of  the  plaintiffs  as 
such  assignees,  were  attached  by  ropes,  head  and  stern,  to  the  wharf  ground  afore- 
said, and  were  lying  and  being  on  the  part  of  the  river  Thames,  opposite  to,  and 
in  front  of  the  said  wharf,  ground,  and  premises,  and  between  high  and  low  water 
mark,  the  exclusive  use  of  which  was  demised  as  aforesaid ;  that  the  defendants 
on  the  said  12th  of  November,  as  the  bailiffs  of  the  person  who  wjis  then  entitl«)d 
to  the  freehold  of  the  wharf  and  premises,  and  was  duly  authorized  by  law  to 
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distrain  for  the  arrears,  seized  and  took  the  two  barges  as  a  distress  for  the 
arrears  of  rent,  and  shortly  afterwards  sold  and  disposed  thereof  to  satisfy  sucu 
arrears."  Such  is  the  verdict.  Nothing  is  demised  but  the  wharf,  ground,  and 
premises  next  the  river  Thames,  and  the  capital  built  brick  warehouse  of  three 
floors,  erected  and  built  thereon,  together  with  the  "  cellars,  sollars,  rooms, 
chamberways,  paths,  passages,  lights,  easements,  profits,  commodities,  advan- 
tages, and  appurtenances  whatsoever,  to  the  said  wharf,  ground,  warehouse,  and 
premises  belonging  or  appertaining.'' 

What  is  demised,  therefore,  is  the  wharf,  ground,  and  premises  next  the  river, 
the  warehouse  and  the  easements  and  appurtenances  thereto  belonging.     The 
jury  tell  us  that  it  was  as  appurtenant  that  the  ^exclusive  right  to  the   p^igi 
use  of  the  land  in  question,  over  which  the  barges  were  moored,  passed  *- 
to  the  lessee. 

As  it  is  an  acknowledged  rule,  that  land  cannot  be  appurtenant  to  land,  it 
follows  that  the  jury  drew  a  right  inference  from  the  deed  when  they  found  that 
the  land  itself  between  high  and  low  water  mark  was  not  demised ;  and  when 
they  say  that  the  exclusive  use  of  the  land  was  demised  for  the  accommodation 
of  the  tenants  of  the  wharf,  they  do  not  mean  exclusive  use  in  the  sense  which 
those  words  import,  when  they  are  held  to  pass  the  land  itself.  That  would 
be  contrary  both  to  their  own  express  finding,  and  to  the  manifest  construc- 
tion of  the  deed  itself,  set  out  upon  the  record.  It  may  be  assumed  as  a  fact, 
therefore,  that  the  land  over  which  the  barges  were  moored,  was  not  demised, 
though  the  land  to  which  they  were  attached  was  demised.  The  question  then 
comes  to  be,  whether  by  law  a  distress  can  be  made  upon  property  situated 
upon  land  which  is  not  parcel  of  the  demise — ^land  of  which  the  tenant  has  at 
most  an  easement. 

It  cannot  be  denied  that  the  law  is  generally  understood  to  be  as  laid  down  by 
the  Lord  Chief  Baron  Comyns  in  his  Digest,  title  Distress^  A  3 ;  that,  for  rent 
reserved  upon  a  lease,  a  man  may  distrain  upon  any  part  of  the  land  out  of 
which  the  rent  issues :  evidently  implying  a  negative  :  that  he  can  distrain  no 
where  else. 

It  would  surely  be  vain  to  contend  that  the  rent  issued  out  of  the  soil  of  this 
navigable  river.  Much  ancient  learning  has  been  ingeniously  brought  into  action 
upon  this  occasion,  to  prove  that  a  distress  may  be  taken  upon  an  easement 
or  a  right  analogous  to  what  the  tenants  are  supposed  to  have  had  upon  the  river 
in  this  case.  But  none  of  the  cases  cited,  when  examined,  warrant  the  proposition. 

The  total  absence  of  all  clear  and  direct  authority  upon  such  a  point,  is,  I 
think,  decisive  against  it.     I  do  *'not  think  it  necessary  to  examine  the    r^cigo 
dicta  and  eases  which  have  been  mentioned,  in  order  to  show  that  they    ^ 
fail  in  establishing  the  proposition  for  which  they  have  been  cited. 

The  exceptions  to  the  rule  that  the  distress  must  be  upon  the  land,  whether 
they  are  found  in  the  common  law,  or  introduced  by  statute,  all  prove  the  rule. 

The  right  of  the  lord  to  follow  when  the  cattle  are  removed  within  his  sights 
when  it  is  stated  by  my  Lord  Coke  in  the  1st  Inst.,  161,  is  put  upon  this^  that 
in  judgment  of  law  they  are  at  the  time  within  his  fee. 

The  statute  of  Anne,  affording  a  remedy  where  the  goods  are  carried  off  clan-* 
destinely )  the  stat.  of  G-.  2,  authorizing  the  landlord  to  distrain  cattle  feeding 
upon  common,  appurtenant  to  the  land  demised ;  all  these  exceptions  prove  the 
rule  that  the  distress  must  be  made  upon  land  out  of  which  the  right  of  the 
landlord  issues. 

There  is  no  reason  in  justice  for  extending  by  subtil ty  the  right  of  distrain- 
ing beyond  what  the  ancient  law  of  the  realm  has  established.  If  the  law  were 
as  contended  by  the  defendants  below,  the  barges  of  a  stranger  moored  there  for 
a  temporary  purpose  with  their  cargoes,  might  be  seized ;  which  would  be  unjust 

It  has  been  said  that  a  decision,  that  the  right  for  distraining  does  not  exist 
upon  property  situated  aa  these  barges  were,  would  be  dangerous  to  the  commer- 
cial interests  of  the  ooontry.     I  am  not  able  to  discover  the  danger.     The  land* 
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lord  will  have  bis  remedy  by  distress  upon  tbe  premises  really  demised,  and  will 
have  besides  bis  remedy  upon  tbe  contract. 

If  it  be  supposed  tbat  because  tbe  soil  of  the  river  cannot  be  demised  by  tbe 
owner  of  tbe  adjoining  wbarf,  the  easement  or  privilege  of  attaching  their  barges 
to  the  adjoining  wharf  would  be  in  danger,  1  must  say  I  cannot  discover  the 
*1fUl1  c^^s^^^^<^'  1^  ^^^s  ^  ^Q  '^'easement,  as  they  say  it  is,  to  the  benefit  of 
-*  which  they  are  entitled,  the  law  has  the  means  of  protecting  men  in  their 
easements  appurtenant  to  their  lands  as  well  as  in  the  lands  themselves.  We 
are  of  opinion  that  the  judgment  should  be  affirmed. 

I  am  desired  to  state,  that  the  late  Chief  Justice  of  tbe  Common  Pleas,  who 
heard  this  case  argued,  does  not  concur  in  the  opinion  I  have  delivered,  but  thinks 
that  the  judgment  ought  to  be  reversed ;  tbe  majority,  however,  of  the  Judges  are 
of  opinion,  that  it  ought  to  be  affirmed,  and  let  it  be  affirmed  accordingly. 

Judgment  i&rmed. 


WALSH,  Bart.,  and  Another,  Executors  of  Sir  H.  STRACHEY,  v. 

FUSSELL.    JulifS, 

A  covenant  with  a  lesaor  of  premises  in  a  parish,  to  indemnify  the  parish  against  any  paupers 

which  the  covenanter  may  cause  to  be  settled  in  it,  is  valid. 

The  plaintiffs  declared  in  covenant,  as  executors  of  Sir  Henry  Strachey,  upon 
an  indenture  of  demise,  bearing  date  the  12th  March,  1792,  and  made  between 
the  said  Sir  Henry  of  the  one  part,  and  the  said  defendant  on  the  other  part,  by 
which  certain  premises  in  the  parish  of  Elm  (of  which  it  was  alleged  that  Sir 
Henry  was  seised  in  fee)  were  demised  to  the  defendant  for  a  term  not  yet  ex- 
pired; and  the  said  indenture  contained  a  covenant  by  the  defendant  for  himself, 
his  executors,  administrators,  and  assigns,  that  he  did  in  and  by  the  said  inden- 
ture covenant,  promise,  and  grant  to  and  with  the  said  Sir  Henry,  bis  heirs  and 
assigns,  amongst  other  things,  that  be  the  said  defendant,  his  executory  adminis- 
trators or  assigns,  should  and  would  from  time  to  time,  and  at  all  times  there- 
*1  fvl1  ^^^9  fully  and  clearly  indemnify  and  save  harmless  the  churchwardens  and 
-'  '^'overseers  of  the  poor  of  the  parish  of  Elm  for  the  time  being,  and  all  and 
singular  other  owners  and  occupiers  of  lands  and  tenements,  and  the  inhabitants 
of  or  within  the  parish  of  Elm  for  the  time  being,  of  and  from  all  manner  of 
costs,  rates,  taxes,  assessments,  and  charges  whatsoever,  for  or  by  reason  or 
means  of  the  said  defendant,  his  executors,  administrators,  or  assigns  taking  an 
apprentice  or  servant  who  should  thereby  gain  a  settlement  within  or  become 
chargeable  to  the  parish  of  Elm  aforesaid ;  and  then  assigned,  as  a  breach,  that 
the  defendant  would  not  indemnify  and  save  harmless  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Elm  from  all  costs,  by  reason  of  his  taking 
an  apprentice  or  servant  who  should  thereby  gain  a  settlement,  but,  on  the  con- 
trary thereof,  he  the  said  defendant,  after  the  making  of  the  said  indenture,  and 
after  the  death  of  the  said  Sir  Henry,  and  during  the  continuance  of  the  said 
term,  to  wit,  on  the  1st  day  of  December  in  the  year  of  our  Lord  1826,  took 
a  certain  servant,  to  wit,  one  William  Lansdown,  within  the  true  intent  and 
meaning  of  the  said  indenture,  and  the  said  William  Lansdown,  by  reason  of 
his  being  such  servant  to  the  said  defendant,  did  gain  a  settlement  within  tbe 
parish  of  Elm  aforesaid,  and  within  the  true  intent  and  meaning  of  the  said 
indenture,  to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid  :  and  the  said 
plaintiffs  ifurtber  said,  that  the  said  William  Lansdown  having  so  gained  such 
settlement  as  aforesaid,  did  afterwards,  t^  wit,  on  the  14th  day  of  February,  in 
the  year  of  our  Lord  1827,  by  reason  of  the  premises,  become  chargeable  to  the 
8ud  parish,  and  the  overseers  of  tbe  poor  of  the  parish  aforesaid  for  the  time 
^>^^gf  ^y  reason  thereof,  as  such  overseers  as  aforesaid,  were  theretofore,  to  wit^ 
OQ  the  day  and  year  last  aforesaid,  and  on  divers  other  days  and  times,  betweea 
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that  day  and  the  commencement  of  this  suit,  forced  and  obliged  to,  and  did 
necessarily  pay,  lay  out,  and  expend  ^divers  large  sums  of  money,  amount-    p,,^  ^r 
ing  in  the  whole  to  a  large  sum,  to  wit,  the  sum  of  lOOL  in  and  about   ^ 
the  necessary  support,  maintenance,  and  sustaining  the  said  William  Lansdown 
and  his  family,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid. 

The  defendant  pleaded  several  pleas  in  bar,  to  which  there  was  a  demurrer 
and  joinder ;  and  the  question  which  ultimately  arose  was.  Whether  the  cotc- 
nant  were  a  valid  covenant  in  law. 

This  case  was  argued  twice ;  by  WildCf  Serjt.,  for  the  plaintiffs,  and  Stephen  y 
Serjt.,  for  the  defendant.  The  argument  arising  upon  a  demurrer  to  the  pleas, 
the  counsel  for  the  plaintiff  commenced  and  replied ;  but  the  case  will  be  more 
intelligible  here  if  it  commence  with  the 

Argument  for  the  defendant.  The  declaration  is  ill  on  two  grounds.  First, 
the  action  does  not  lie  for  the  plaintiffs  as  executors ;  secondly,  the  covenant  on 
which  they  sue  is  void ;  as  being  unreasonable,  in  restraint  of  trade,  and  contrary 
to  the  policy  of  the  poor  laws. 

1st,  The  testator  of  the  plaintifis.  Sir  Henry  Strachey,  having  been  seised  id 
fee,  the  action  ought  to  have  been  brought  by  bis  heir  or  devisee,  who  would  be 
the  persons,  if  any,  entitled  to  damages  for  a  breach  of  a  covenant  affecting  the 
value  of  the  land.  The  Mayor  of  Congleton  v,  Pattison,  10  East,  130,  may 
seem  to  be  an  authority  the  other  way ;  but  in  that  case  the  covenant  did  not 
run  with  the  land.  It  should  appear  also,  that  the  party  suing  on  such  a  cove- 
nant was  the  occupier  of  the  land  \  for  no  one  else  could  be  damnified,  the  occu- 
pier alone  being  the  person  liable  to  pay  poor  rates.     But, 

2dly,  The  covenant  is  void.  It  is  unreasonable  that  a  lessor  should  prescribe 
to  a  lessee  the  mode  in  which  '''he  is  to  conduct  his  business,  or  the  quar-  r*\ctA 
ter  from  which  he  is  to  engage  his  workmen,  and  to  impose  on  him  a  ^ 
liability  for  a  term  of  unlimited  duration.  It  would  be  impossible  to  predict 
at  what  distance  of  time  the  defendant  might  be  called  on  in  respect  of  such  a 
covenant. 

Such  a  stipulation  is  also  illegal  as  being  in  restraint  of  trade.  In  Colgate 
V.  Bacheler,  Cro.  Eliz.  872,  and  Hartley  v.  Rice,  10  East,  22,  it  is  laid  down 
that  covenants  which  merely  tend  to  restrain  trade,  or  even  to  discourage  it, 
cannot  be  supported  in  law.  Mitchel  v.  Reynolds,  1  P.  Wms.  181,  has  decided, 
that  general  restraints  of  trade  are  absolutely  void,  and  even  particular  restraints, 
unless  upon  adequate  consideration.  If  the  consideration  does  not  appear,  or 
appears  to  be  insufficient,  the  Court  will  presume  that  the  restraint  is  unjustifi- 
able. In  the  present  instance  the  restraint  is  manifest,  and  no  adequate  consider- 
ation appears. 

Then,  the  covenant  is  contrary  to  the  policy  of  the  poor  laws.  According  to 
Blackstone,  1  Bl.  Com.  352,  settlements  were  given  to  encourage  application  to 
trades ;  so  that  if  the  covenant  had  the  effect  of  preventing  the  defendant  from 
hiring  workmen  out  of  other  districts,  they  might  be  precluded  from  bettering 
their  condition :  if  he  hired  them,  notwithstanding  the  covenant,  the  overseera 
having  no  longer  any  motive  for  economy,  would  encourage  pauperism  by  a 
lavish  allowance. 

Argument  for  the  plaintiffs. 

The  action  lies  for  the  plaintiffs,  the  executors  of  the  lessor,  because  the  cove- 
nant is  personal  and  does  not  run  with  the  land  :  Spencer's  case,  5  Rep.  16  a ; 
Bally  V,  Wells,  8  Wils.  26 ;  Gray  r.  Cuthbertsen,  Selw.  N.  P.  498 ;  Canham  r. 
Rust,  8  Taunt.  237.  Where  *a  seisin  in  fee  is  alleged,  it  is  not  neces-  ri^\a'^ 
sary  to  show  occupation ;  Bullard  v.  Harrison,  4  M.  &  S.  887 ;  and  though  I-  ' 
the  occupier  pay  the  rates,  the  lessor  is  damnified  where  their  amount  is  increased, 
since  they  ultimately  fall  on  the  rent. 

There  is  nothing  unreasonable  in  the  covenant,  or  in  restraint  of  trade.  It 
would  have  been  easy  for  the  defendant  to  have  engaged  workmen  in  such  a  way 
as  not  to  confer  a  settlement ;  and  even  if  that  were  impossible,  if  any  increased 
liability  were  inoarred;  the  defendant  would  doubtleaB  obtain  the  premiaes  at  a 
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lower  amonnt  of  rent.  So  that  if  there  were  any  partial  restraint,  there  is  an 
adequate  consideration  for  it ;  which,  even  according  to  Mitchel  v.  Eeynolds, 
and  Homer  v.  Ashford,  3  Bing.  322,  is  a  sufficient  answer  to  any  such  objection. 
But  the  Mayor  of  Congleton  v.  Pattison  has  decided,  that  an  engagement  to 
bear  the  burthen  occasioned  by  the  introduction  of  a  manufacturing  business, 
IS  no  restraint  of  trade. 

With  respect  to  the  poor  laws,  a  pauper  has  no  privilege  to  claim  a  settlement  in 
one  place  rather  than  another ;  being  entitled  to  relief  wherever  he  is  settled, 
the  locality  of  his  settlement,  is,  so  far,  a  matter  of  indifference ;  and  with  respect 
to  the  overseers,  although  a  covenant  to  pay  a  net  sum  in  discharge  of  a  parish 
liability  be  ille^,  a  contract  of  indemnity  has  never  been  holden  ill. 

TiNDAL,  C.  J.  The  plaintiffs  declared  in  covenant  as  executors  of  Sir  Henry 
Strachey  upon  an  indenture  of  demise,  bearing  date  the  12th  March,  1792,  and 
made  between  the  said  Sir  Henry  of  the  one  part,  and  the  said  defendant  of  tho 
other  part,  by  which  certain  premises  were  demised  to  the  defendant  for  a  term 
^^1681  ^^^  ^^^  '^expired ;  and  the  said  indenture  contained  a  covenant  by  the  de« 
-*  fendant  for  himself,  his  executors,  administrators,  and  assigns,  that  he 
did  in  and  by  the  said  indenture  covenant^  promise,  and  grant  to  and  with  the 
paid  Sir  Henry,  his  heirs  and  assigns,  amongst  other  things,  that  he  the  said  de* 
fendant,  his  executors,  administrators,  or  assigns,  should  and  would  from  tim^ 
to  time,  and  at  all  times  thereafter,  fully  and  clearly  indemnify  and  save  harm- 
less the  churchwardens  and  overseers  of  the  poor  of  the  parish  of  Elm  for  the 
time  being,  and  all  and  singular  other  owners  and  occupiers  of  lands  and  tene- 
ments, and  the  inhabitants  of  or  within  the  parish  of  Elm  for  the  time  being, 
of  and  from  all  manner  of  costs,  rates,  taxes,  assessments,  and  charges  whatso- 
ever, for  or  by  reason  or  means  of  the  said  defendant,  his  executors,  adminis- 
trators, or  assigns  taking  an  apprentice  or  servant  who  should  thereby  gain  a 
settlement  within  or  become  chargeable  to  the  parish  of  Elm  aforesaid ;  and 
then  assigned  as  a  breach,  that  the  defendant  would  not  indemnify  and  save 
harmless  the  churchwardens  and  overseers  of  the  poor  of  tho  parish  of  Elm  from 
all  costs  by  reason  of  his  taking  an  apprentice  or  servant  who  should  thereby 
gain  a  settlement,  but  on  the  contrary  thereof,  he,  the  said  defendant,  after  the 
making  of  the  said  indenture,  and  after  the  death  of  the  said  Sir  Henry,  and 
during  the  continuance  of  the  said  term,  to  wit,  on  the  1st  day  of  December,  in 
the  year  of  our  Lord  1826,  took  a  certain  servant,  to  wit,  one  William  Lansdown, 
within  the  true  intent  and  meaning  of  the  said  indenture,  and  the  said  William 
Laiudown,  by  reason  of  his  being  such  servant  to  the  said  defendant,  did  gain 
a  settlement  within  the  parish  of  Elm  aforesaid,  and  within  the  true  intent  and 
meaning  of  the  said  indenture,  to  wit,  in  the  parish  aforesaid,  in  the  county  afore- 
said, and  having  gained  such  a  settlement  became  chargeable  to  the  parish  of  Elm. 
*1lt01  ^^  detendant  pleaded  several  ^pleas  in  bar,  to  which  there  was  a  demur- 
^  rer  and  joinder ;  and  the  question  which  ultimately  arose  was,  Whether 
the  covenant  was  a  valid  covenant  in  law  ? 

It  was  contended,  on  the  part  of  the  defendant,  first,  that  the  plaintiffs  had 
BO  interest  which  would  authoriie  them  to  maintain  an  action ;  secondly,  that 
the  covenant  was  void ;  on  the  ground  that  it  was  unreasonable,  that  it  was  in 
restraint  of  trade,  and  that  it  was  against  the  policy  of  the  poor  laws,  inasmuch  as 
it  took  away  from  the  overseers  any  reason  for  economy,  and  was  injurious  to 
the  poor  themselves.  But  we  do  not  think  any  of  the  objections  maintainable ; 
for,  as  to  the  first,  the  covenant  being  an  express  covenant  with  the  lessor,  and 
not  being  a  covenant  running  with  the  land,  an  action  lies  for  the  breach  thereof 
in  the  name  of  the  personal  representative  of  the  covenantee,  who  becomes  a 
trustee  for  the  persons,  whoever  they  may  be,  who  are  beneficially  interested 
in  the  performance  of  the  covenant.  And  as  to  the  objections  to  the  covenant 
itself,  we  do  not  think  any  of  the  consequences  above  stated  flow  so  naturally 
and  necessarily  from  the  observance  of  this  covenant  as  to  call  upon  the  court 
to  hold  it  to  be  void.  It  is  not  contended  that  the  covenant  is  illegal  on  the 
grouiid  of  the  breach  of  any  direct  rule  of  law,  or  the  direct  violation  of  any 
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gtatute ;  and  we  think  to  bold  it  to  be  void  on  the  ground  of  its  impolicy  or  inconyC' 
nience,  we  ought  to  be  clearly  satisfied  that  the  performance  of  it  would  be 
necessarily  attended  with  injury  or  inconvenience  to  the  public.  But  such  is  not 
the  case.  There  is  nothing  in  the  coyenant  which  will  prevent  the  poor  gene- 
rally from  being  employed  by  the  defendant }  he  may  employ  as  a  servant  or 
an  apprentice  the  poor  of  that  parish,  who  may  be  suBicient  for  the  service  of 
the  mill ;  he  may  employ  in  those  capacities  the  poor  who  have  settlements  in 
other  parishes,  but  who  have  certificates  from  those  parishes;  *or  he  may,  ritL^'jn 
in  the  case  of  servants,  hire  them  for  a  smaller  term  than  a  year,  and  *- 
thereby  prevent  them  altogether  from  gaining  a  settlement.  There  is,  therefore, 
no  general  restraint  of  the  poor  from  being  employed  in  the  service  of  the 
defendant  in  this  parish.  And  as  to  any  abstract  right  in  a  pauper  to  obtain 
a  settlement  in  any  parish  he  chooses  to  select,  as  he  must  have  a  settlement 
somewhere,  the  law  will  not  consider  a  settlement  in  one  parish  rather  than 
another  as  any  benefit  to  the  poor.  If  the  objections  urged  in  this  case  had 
been  entitled  to  weight,  we  think*  they  would  not  have  been  omitted  in  the 
^ayor  of  Congleton  v.  Pattison ;  for  although  the  question  in  that  case  was, 
whether  the  covenant  ran  with  the  land  or  not,  this  objection  would  at  once 
have  put  an  end  to  the  action.  And  in  the  case  of  Hill  and  Others  v.  Eastaff, 
which  was  argued  in  B.  K.,  in  Easter  term,  1819,  where  an  action  of  debt  was 
brought  upon  a  bond  conditioned  that  the  oblisors,  who  were  the  churchwardens 
and  overseers  of  one  parish,  should  indemnify  the  obligees,  who  were  the  church- 
wardens and  overseers  of  another  parish,  and  all  the  inhabitants  of  that  parish, 
from  all  costs,  charges,  and  expenses  which  might  be  incurred  by  the  latter 
parish,  by  reason  of  one  Stevenson  having  put  himself  apprentice  to  one  Moor 
in  the  latter  parish,  the  court  gave  judgment  for  the  plaintiff;  and  some  of 
the  objections  above  raised  would  have  applied  as  well  to  his  case  as  to  the  one 
before  us.  Upon  the  whole^  we  think  the  judgment  in  this  case  should  be 
given  for  the  plaintiffs.  Judgment  for  the  plaintiffs. 


*PAKTINGTON  v.  WYATT.    June  27.  [*171 

Where  a  rule  for  judgment  as  in  case  of  a  nonsuit,  is  discharged  upon  a  peremptory  undertak- 
ing, costs  incurred  at  the  sittings,  in  consequence  of  notice  of  trial,  are  not  allowed,  unless 
mentioned  in  the  rule. 

A  RULE  for  judgment  as  in  case  of  a  nonsuit  for  not  proceeding  to  trial  in 
this  cause,  had  been  discharged  on  Saturday,  May  30th,  upon  the  plaintiff's 
giving  a  peremptory  undertaking  to  try  at  the  next  sittings.  In  the  rule  there 
was  no  mention  of  costs. 

On  the  ensuing  Monday,  by  consent,  the  rule  was  drawn  up  as  follows : — 
"  Partington,  Gent.,  one,  &c.,  v.  Wyatt.  Upon  reading  a  rule  made  in  this  cause 
on  Friday,  22d  instant,  and  the  affidavit  of  William  Partington,  the  plaintiff  in 
this  cause,  and  upon  hearing  counsel  for  both  parties,  it  is  ordered,  that  the  said 
rule  be,  and  the  same  hereby  is  discharged,  the  plaintiff  by  his  counsel  hereby 
undertaking  peremptorily  to  proceed  to  the  trial  of  this  cause  at  the  sittings 
after  next  Trinity  term,  to  be  holden  at  Guildhall,  in  and  for  the  city  of  London. 
And  it  is  further  ordered,  that  the  said  plaintiff  do  and  shall  pay  to  the  said 
defendant,  or  his  attorney,  costs,  to  be  taxed  by  one  of  the  prothonotaries  of  this 
Court,  for  the  plaintiff's  not  proceeding  to  the  trial  of  this  cause  at  the  sittings 
after  Hilary  term,  1827,  and  also  at  the  sittings  after  Michaelmas  term  last, 
pursuant  to  notice  given,  unless  the  said  plaintiff,  after  notice  of  this  rule  to  be 
given  to  his  attorney  or  agent,  shall  show  sufficient  cause  to  the  said  prothono- 
tary  to  the  contrary  at  the  time  of  such  taxation.'^ 

The  circumstances  of  the  case  were  inquired  into  by  the  prothonotary,  and 
upon  a  due  hearing  he  refused  to  allow  the  defendant  the  costs  incurred  by  hna 
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*1721   '^^^  ^^^  witoesses  daring  six  days'  stay,  at  tbc  sittings  (at  tbe  end  '''of 
-*  which  time  the  plaintiflF  withdrew  his  record),  or  the  costs  of  the  briefs 
delivered  at  the  sittings. 

Upon  an  affidavit  of  these  facts. 

Toddy y  Serjt'.,  obtained  a  rule  nisi  for  the  prothonotary  to  review  his  taxa- 
tion, and  allow  the  defendant  all  the  costs  incurred  by  his  attending  the 
sittings. 

BompaSf  Serjt.,  who  showed  cause,  relied  on  the  circumstance  that  by  the 
terms  of  the  rule  the  costs  were  left  in  the  discretion  of  the  prothonotary,  as  be 
was  only  to  allow  them  in  case  the  plaintiff  did  not  show- a  sufficient  cause  to 
the  contrary :  and  as  he  had  decided  on  a  hearing,  it  must  be  presumed  suffi- 
cient cause  had  been  shown.  Further,  he  contended  that  costs  incurred  at  the 
sittings  could  not  be  given  upon  a  rule  for  judgment  as  in  case  of  a  nonsuit 
discharged  upon  a  peremptory  undertaking.  Such  costs  could  only  be  obtained 
on  a  rule  for  costs  for  not  proceeding  to  trial  pursuant  to  notice. 

Taddy,  The  discretion  of  the  prothonotary  was  to  be  exercised  only  as  to 
the  quantum^  not  as  to  the  right  to  costs ;  and  the  defendant  is  entitled  to  obt^iiu 
the  costs  of  the  sittings  on  a  rule  for  judgment  as  in  case  of  a  nonsuit ;  other- 
wise the  parties  must  be  put  to  the  expense  of  two  rules  instead  of  one. 

By  the  rule  of  Trinity  term,  13  G.  2, 1739,  "  It  is  ordered  by  the  Court,  that 
from  and  after  the  last  day  of  this  term,  where  notice  is  given  of  the  execution 
of  a  writ  of  inquiry  and  not  countermanded  in  time,  the  defendant  shall  be  enti- 
tled to  costs  from  the  plaintiff  for  not  executing  such  writ  of  inquiry,  in  the 
same  manner  as  the  defendant  by  the  course  of  the  Court  is  now  entitled,  to  costs 
from  a  plaintiff  who  does  not  proceed  to  the  trial  of  an  issue  joined  after  notice 
*1731  St^^^^^"  -^^^  *sach  costs  were  allowed  in  Jones  dem.  Wyat  v.  Stephen- 
-*  .son,  Barnes,  316,  Ketle  v,  Bromsale,  Id.  230.  Such  also  is  the  prac-. 
tice  of  the  Court  of  King's  Bench. 

In  Impey's  Common  Pleas  it  is  stated,  '^  It  has  been  determined,  and  is 
now  tbe  practice  of  this  court,  that  if  the  defendant  obtain  a  rule  for  costs  for 
not  going  to  trial,  he  shall  not  have  a  rule  for  judgment  as  in  the  case  of  a  nou- 
Buit :  Ogle  V,  Moffat,  Barnes,  133, 316.  But  if  any  subsequent  laches  is  made, 
a  judgment  as  in  case  of  a  nonsuit,  may  then  be  applied  for;  and  as  those  costs 
are  always  allowed  in  the  latter  rule,  there  does  not  seem  any  necessity  ever  to 
move  for  the  former  one." 

TiNDAL,  C.  J.  When  the  rule  of  Saturday,  May  30th,  was  moved  for, 
nothing  more  passed  than  would  authorize  the  drawing  up  the  rule  in  the  ordi- 
nary form,  which  is,  that  the  rule  be  discharged  on  a  peremptory  underta- 
king to  try.  It  appears  that  on  the  Monday  following,  a  special  rule  was 
drawn  up  by  consent,  in  which  the  costs  were  left  in  the  discretion  of  the 
prothonotary,  who,  upon  hearing  both  parties,  has  refused  to  allow  any :  either 
way,  therefore,  the  party  is  in  the  same  state,  and  there  is  no  ground  for  the 
interference  of  the  court. 

Park,  J.  We  are  desired  to  insert  in  the  rule,  words  which  are  not  there. 
The  prothonotary  did  hear  the  parties  according  to  the  rule  ;  and  in  his  judg- 
ment, a  sufficient  cause  was  assigned  for  not  allowing  the  defendant  the  costs  in 
question.     We  cannot  yield  to  this  application. 

BuRROUGH,  J.,  concurred. 
^1  ^.^       *Gasele£,  J.     This  is  in  the  usual  form :   and  the  prothonotary  did 
^  hear  and  decide.     Perhaps,  for  the  future,  it  should  be  part  of  the  rule 
that  the  costs  of  the  sittings  shall  be  borne  by  the  plaintiff  upon  inquiry  by 
the  prothonotary  as  to  their  amount.  Bulc  discharged. 

H 
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DOE  dem.  HAMMOND,  PETTY,  MULES,  and  WOODLEY,  v.  COOKE 

and  Another.     July  6. 

« 

In  favour  of  a  defendant  in  ejectment,  who  showed  no  title  to  the  premises  sought  to  be 
recovered,  the  Court  would  not  presume  a  surrender  of  a  mortsaffe  term  to  theowner  of  the 
inheritance,  from  the  circumstance,  that,  in  1802,  the  Court  ofChancery  had  decreed  a  sale 
of  the  mortgaged  property  for  the  payment  of  the  money  borrowed,  and  that  some  sales 
had  taken  place  under  the  decree  :  But  the  defendant  had  not  purchased  the  land  in  question 
under  the  decree,  and  there  was  no  evidence  of  any  further  proceedings  in  Chancery. 

This  was  an  act  of  ejectment  brought  upon  seyeral  demises,  against  Joseph 
Cooke  and  John  Newton. 

At  the  trial  the  jurj  found  a  verdict  for  defendant  Newton,  and  for  the  plain- 
tiff, against  Cooke,  as  to  so  much  of  the  premises  as  were  in  his  possession ;  and, 
upon  a  motion  being  made  for  leave  to  set  aside  the  verdict  and  enter  a  nonsuit, 
on  the  ground  that  the  legal  estate  was  not  in  any  of  the  lessors  of  the  plaintiff, 
but  was  in  certain  trustees  under  the  will  of  Mr.  Middleditch,  named  Mangles 
and  Taddy,  in  whom  no  demise  was  laid,  the  facts  were  directed  by  the  Court  to 
be  stated  in  a  special  case. 

It  appeared  by  that  case,  that  the  premises  in  question,  amongst  others,  were 
conveyed  by  indentures  of  lease  and  release  of  August  1793,  to  the  use  of 
Lubbock  and  Clarke,  for  the  term  of  600  years,  upon  trust  by  mortgage  or  sale, 
to  raise  the  sum  of  15,000^.,  or  so  much  thereof  as  Mr.  Middleditch  should  by 
deed  or  will  direct,  and  subject  thereto,  to  certain  uses  therein  mentioned,  with 
the  ultimate  remainder  in  fee  to  the  use  of  Mr.  '^Middleditch  and  his  r«i-5 
heirs ;  the  deed  of  release  containing  a  clause  of  cesser  of  the  said  term  of  ^ 
600  years,  after  full  payment  of  the  moneys  raised  under  it,  and  of  the  costs  and 
expenses  of  the  trustees.  And  it  appeared  further,  that  by  a  deed  of  assignment 
of  the  2dth  March,  1794,  Lubbock  and  Clarke,  the  trustees,  by  the  direction  of 
Middleditch,  who  was  a  party  to  the  same,  assigned  the  premises  in  question, 
amongst  others,  to  Charles  Hammond,  to  hold  for  the  said  term  of  600  years, 
subject  to  a  proviso  for  redemption  on  payment  of  the  sum  of  6000^.  and 
interest. 

It  was  further  proved  that  Mr.  Middleditch,  by  his  will,  dated  in  November 
1798,  devised  all  his  real  estates  to  Mangles  and  Taddy,  and  their  heirs,  upon 
trust,  to  sell  so  much  thereof  as  was  necessary  to  pay  all  moneys  due  upon  mort- 
gage of  any  part  of  his  estate,  and  all  his  debts  and  legacies,  and  as  to  the  residue, 
in  trust,  for  the  separate  use  of  his  wife,  her  heirs  and  assigns ;  and  that  he  died 
in  the  year  1799. 

One  of  the  demises  was  laid  in  the  names  of  Petty,  .Mules,  and  Woodley,  the 
trustees  named  in  the  will  of  Mrs.  Middleditch,  afterwards  Mrs.  M'Kenzie;  and 
one  other  demise  was  laid  in  the  name  of  Elton  Hammond,  who  was  the  personal 
representative  of  Charles  Hammond  the  mortgagee. 

The  defendant,  Cooke,  proved,  that  in  1799,  a  suit  was  instituted  in  the  Court 
of  Chancery  for  carrying  the  will  of  Mr.  Middleditch  into  effect;  in  which  suit, 
amongst  other  persons,  Charles  Hammond  the  mortgagee  was  a  party,  and  that 
by  certain  decretal  orders  made  in  1801  and  1802,  it  was  ordered  (i^mongst  other 
things)  that  moneys  should  be  raised  by  sale  or  mortgage  of  the  estate,  and  that 
what  was  found  due  on  the  mortgage  should  be  paid  to  the  mortgagee,  and  all 
further  directions  and  costs  were  reserved  until  after  sale  of  the  estates. 

*No  evidence  was  given  as  to  any  further  proceedings  in  the  Chancery   rt-t^ra 
suit,  nor  was  any  evidence  given  by  Cooke  of  any  title  to  the  premises   ^ 
sought  to  be  recovered,  though  it  was  proved  that  some  sales  took  place  under 
the  decree,  and  that  he,  Cooke,  had  bought  certain  lots,  not  appearing,  however, 
to  form  any  part  of  the  premises  in  question. 

Wilde,  Serjt.,  for  the  lessors  of  the  plaintiff.  On  the  part  of  the  defendant, 
Cooke,  the  Court  is  called  on  to  presume  that  the  mortgage  money  advanced  by 
Hammond  in  March  1794  has  been  paid  off,  and  that  the  term  assigned  to  him 
to  secure  it,  has  either  ceased  under  the  proviso  of  cesser,  or  has  been  surren- 
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dered  to  the  owners  of  the  inheritance,  so  as  to  be  merged  in  the  fee  now  rested 
in  Mangles  and  Taddy,  the  trustees  under  Mr.  Aliddleditch's  will.  In  order, 
however,  to  raise  tbe  presumption  of  the  surrender  or  cesser  of  the  term,  the 
defendant  ought,  at  least,  to  have  shown  the  payment  of  the  money;  for  it  was 
not  for  the  lessors  of  the  plaintiff  to  prove  the  negative,  and  show  that  the  money 
had  not  been  paid.  But  proof  of  payment  would  not  have  been  sufficient.  The 
defendant  is  not  owner  of  the  iuhcritance,  nor  does  he  claim  under  him  :  and  an 
outstanding  term  always  enures  to  the  benefit  of  the  owner  of  the  inheritance, 
or  those  who  claim  under  him ;  Cholmondeley  v.  Clinton,  Sugd.  Y.  &  P.  425 ; 
in  favour  of  whom  the  courts  have  sometimes  directed  juries  to  presume  a  surren- 
der of  a  term;  never  against  them.  In  Doe  v.  Wright,  2  B.  &  A.  7IQ,  the 
contest  was  between  parties,  both  of  whom  claimed  as  heirs  at  law ;  and  in  Doe 
V.  Hilder,  2  B.  &  A.  782,  between  a  tenant  by  ele^iif  and  another  creditor  to 
whom  a  mortgage  had  been  made  by  way  of  unfair  preference,  Lord  Eldon  and 
^n  .vi-<,   Richards,  C.  B.,  disapproved  of  the  ruling  in  that  case  (Aspinall  v.^Thom- 

*  -'.  son,  Sugd.  y .  &  P.  445),  and  the  defendant  afterwards  recovered  by  show- 
ing there  had  been  no  surrender.  In  all  the  other  cases  the  presumption  has  been 
in  &vour  of  the  owner  of  the  inheritance,  and  never  against  him ;  Goodtitle  v. 
Jones,  7  T.  R.  47,  Doo  v.  Sybom,  7  T.  R.  2,  Roe  v,  Reade,  8  T.  R.  118, 
Emery  r.  Grocock,  6  Madd.  54,  Townsend  v,  Champemown,  1  Young  &  Jarv. 
538,  unless  where  he  has  attempted  to  defeat  his  own  acts,  as  in  Bartlett  v. 
Downes,  3  B.  &  C.  616. 

At  any  rate,  the  Court  will  not  make  a  partial  presumption  ;  if  they  presume 
that  the  mortgage  to  Hammond  has  been  paid  off,  they  will  presume  that  all 
the  other  debts  have  been  paid  and  all  the  trusts  executed,  in  which  case  the 
estate  would  be  in  Petty,  Mules,  and  Woodley,  the  trustees  under  the  will  of 
Mrs.  Middleditch. 

MtreweiKer^  Serjt.,  conird.  There  is  enough  in  the  present  case  to  justify 
the  presumption  of  a  surrender  of  the  term  to  the  owners  of  the  fee.  No  title  is 
shown  in  the  lessors  of  the  plaintiff.  They  all  claim  ultimately  under  trustees, 
who  took  from  Middleditch  in  trust  to  concur  in  the  sales  ordered  in  the  suit  in 
equity,  to  which  Hammond,  the  mortgagee,  was  himself  a  party.  In  that  suit, 
as  long  since  as  1801,  the  property  is  dealt  with  as  vested  in  Mangles  and 
Taddy,  which  could  not  have  been  the  case  if  the  term  of  600  years  had  not 
GCftsed.  There  is,  therefore,  ample  ground  for  presuming  that  it  had  been  sur- 
rendered ;  that  the  mortgage  money  had  been  pud ;  and  that  the  defendant 
purchased  under  the  authority  of  the  Court. 

Wilde.  If  the  proceedings  in  Chancery  had  ever  terminated,  it  would  have 
*1 781  ^'^^  ^^^^  ^^^  ^^^  defendant  to  *have  shown  that  fact ;  and  it  would  be 
-'  extravagant  to  presume  satisfaction  from  the  mere  existence  of  a  Chan- 
cery suit.  Cur,  adv.  vuU. 

TiNDAL,  C.  J.     (After  stating  the  case,  as  ante) ; — 

One  of  the  demises  was  laid  in  the  names  of  Petty,  Mules,  and  Woodley,  the 
trostces  named  in  the  will  of  Mrs.  Middleditch,  afterwards  Mrs.  Mackenzie,  and 
one  other  demise  was  laid  in  the  name  of  Elton  Hammond,  who  was  the  per- 
sonal representative  of  Charles  Hammond  the  mortgagee. 

It  is  obvious,  therefore,  that  the  objection  taken  by  the  defendant  Cooke 
cannot  prevail,  unless  it  can  be  shown  that  the  term  of  600  years  created  in 
1794  had  either  ceased  under  the  proviso  of  cesser,  or  had  been  surrendered  to 
the  owners  of  the  inheritance ;  for  if  the  term  is  still  outstanding,  the  plaintiff 
may  recover  on  the  latter  demise. 

In  nrder  to  lay  the  foundation  for  a  presumption  that  the  term  had  so  merged, 
the  defendant  Cooke  proved,  that  in  1799  a  suit  was  instituted  in  the-  Court  of 
Chancery  for  carrying  the  will  of  Mr.  Middleditch  into  effect,  in  which  suit, 
amongst  other  persons,  Charles  Hammond,  the  mortgagee,  was  a  party,  and  that 
by  certain  decretal  oiders  made  in  1801  and  1802,  it  was  ordered  (amongst 
other  things)  that  moneys  should  be  raised  by  sale  or  mortgage  of  the  estate, 
and  that  what  was  found  due  on  the  mortgage  should  be  paid  to  the  mortgagee ) 
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and  all  further  directions  and  costs  were  reserved  until  after  sale  of  the 
estates. 

No  evidence  was  given  as  to  any  farther  proceedings  in  the  Chancery  suit, 
nor  was  any  evidence  given  by  Cooke  of  any  title  to  the  premises  sought  to  b.) 
recovered :  though  it  was  proved  that  some  sales  took  place  under  the  decree, 
and  that  he,  Cooke,  had  bought  '^'certain  lots,  not  appearing,  however,  to  p^-i  .^q 
form  any  part  of  the  premises  in  question.  ^ 

In  this  state  of  things  the  Court  is  called  upon  to  say  that  the  jury  ought  to 
have  presumed  that  the  mortgage  monev  was  paid  off,  and  that  the  term  had 
either  ceased  under  the  proviso,  or  had  been  surrendered  to  the  owners  of  the 
inheritance,  so  as  to  be  now  merged  in  the  legal  estate  vested  in  Mangles  and 
Taddy,  the  trustees  under  Mr.  Middleditch's  will. 

The  question  is,  whether  such  presumption  ought  to  be  made  ?  and  we  are 
all  of  opinion  that,  under  the  circumstances  stated  in  this  case,  it  ought  not. 

No  case  can  be  put  in  which  any  presumption  has  been  made,  except  where 
a  title  has  been  shown  by  the  party  who  calls  for  the  presumption,  good  in 
substance,  but  wanting  some  collateral  matter  necessary  to  make  it  complete  in 
point  of  form. 

In  such  case,  where  the  possession  is  shown  to  have  been  consistent  with  the 
existence  of  the  fact  directed  to  be  presumed^  and  in  such  cases  only,  has  it  ever 
been  allowed. 

Thus  in  Lade  v.  Halford,  Bull.  N.  P.  110,  Lord  Mansfield  declared,  that  he 
and  many  of  the  Judges  had  resolved  never  to  suffer  a  plaintiff  in  ejectment  to 
be  nonsuited  by  a  term  standing  out  in  his  own  trustee  or  a  satisfied  term  set  up 
by  a  mortgagor  against  a  mortgagee,  but  that  they  would  direct  the  jury  to  pre> 
sume  it  surrendefed.  So,  in  England  v.  Slade*  4  T.  R.  682,  where  the  lessor  of 
the  plaintiff  claimed  under  a  lease  from  John  Pym,  and  it  appeared  that  the 
estate  had  been  devised  by  John  Pym's  father  to  trustees,  in  trust  to  convey  to 
John  Pym  on  his  coming  of  age,  and  in  the  mean  time  for  his  maintenance,  it 
was  held,  that,  though  John  Pym  only  came  of  age  in  1788,  and  the  trial  took 
place  in  March  1791,  the  jury  might  presume  a  ^conveyance  to  John  piciQQ 
Pym  from  the  trustees,  which  it  was  their  duty  to  make,  and  what  a  ^ 
court  of  equity  would  have  compelled. 

And  where  the  same  facts  arose  in  the  case  of  Doe  d,  Bowerman  v.  Syboum, 
7  T.  H.  2,  Lord  Kenyon  said,  that  in  all  cases  where  trustees  ought  to  convey 
to  the  beneficial  owner,  he  would  leave  it  to  the  jury  to  presume,  where  such  a 
presumption  could  reasonably  be  made,  that  they  had  conveyed  accordingly,  in 
order  to  prevent  a  just  title  from  being  defeated  by  a  matter  of  form. 

Again,  in  Doe  v,  Hilder,  the  surrender  of  a  mortgage  term  was  directed  to  be 
presumed  in  favour  of  a  judgment  creditor,  who  had  seized  the  land  in  question 
under  an  elegit  taken  out  upon  a  judgment  obtained  against  the  owner  of  the 
inheritance. 

And,  lastly,  in  Doe  v,  Wright,  the  presumption  was  in  favour  of  the  person 
who  was  proved  to  be  heir  at  law,  against  the  defendant  claiming,  but  failing 
in  proving  himself  to  be  the  heir. 

In  all  these  cases  the  presumption  has  been  made  in  favour  of  the  party  who 
has  proved  a  right  to  the  beneficial  ownership ;  the  possession  has  been  con- 
sistent with  the  existence  of  the  surrender  required  to  be  presumed,  and  has 
made  it  not  unreasonable  to  believe  that  the  surrender  should  have  been  made 
in  fact ;  and  the  presumption  has  been  made  accordingly,  in  order  to  prevent 
justice  from  being  defeated  by  a  mere  formal  objection. 

But  here  we  are  called  upon  to  declare  the  presumption  ought  to  have-  been 
made  in  favour  of  a  person  who  has  proved  no  right  to  the  possession,  no  title,  no 
conveyance ;  a  person  who  stands  upon  the  mere  naked  possession,  without  any 
evidence  how  or  when  he  acquired  it.  And  what  is  stronger  against  the  defend- 
ant, he  lays  before  the  jury  only  a  partial  statement  of  the  '^'ground  of  r^i  ot 
presumption,  for  he  proves  only  the  oommenoement  of  the  proceedings  in  ^ 
equity,  without  showing  their  termination. 
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Under  these  circumstances,  the  Court  think  the  defendant  has  not  placed 
himself  in  a  condition  to  call  for  any  presumption  in  his  favour,  inasmuch  as, 
for  anything  that  appears  to  the  contrary,  the  presumption  which  is  asked  for 
would  rather  tend  to  defeat  than  to  promote  the  ends  of  justice.  We,  therefore^ 
think  the  verdict  should  remain  for  the  plaintiffs. 

Postea  to  the  plaintiffs. 


HALL  and  Others  v.  CECIL  and  JOHN  HEX.     June  28. 

Oira  who  admits  he  is  liable  in  respect  of  a  claim  on  which  an  action  is  brought,  is  neverthe- 
less incompetent  to  be  a  witness  in  the  action ;  for  though  contribution  in  respect  of  the 
claim  advanced  be  ultimately  aeainst  his  interest,  he  has  a  stronger  immediate  interest  to 
defeat  the  action  or  lessen  the  damages. 

Assumpsit  by  a  schoolmistress  for  instructing  the  defendants'  sisters. 

At  the  trial  before  Park,  J.,  Middlesex  sittings  after  Easter  term,  the  plain- 
tiffs put  in  a  bill  of  exchange,  to  which  Cecil  and  John  Rex  were  parties,  and 
gave  lome  other  evidence  of  their  undertaking. 

The  defendants  proposed  to  call  as  a  witness  their  brother  George  Rex,  who 
admitted  himself  to  be  a  co-contractor,  but  Park,  J.,  rejected  him  as  an  interested 
witness. 

A  verdict  having  been  given  for  the  plaintiffs, 

AndrewSf  Serjt.,  obtained  a  rule  nin  for  a  new  trial,  upon  the  ground,  among 
others,  that  the  testimony  of  George  Rex  ought  to  have  been  admitted,  as 
adverse  to  his  own  interest. 

Wildey  Serjt.,  showed  cause.  Although  it  might  ultimately  be  against  the 
interest  of  the  witness  to  admit  that  he  was  responsible  for  his  sister's  instruc- 
^1  f^Ql  ^^^^'  ^^^'  ^  *^^  would  be  liable  to  his  brothers  for  contribution  for  costs, 
-^  he  had  an  immediate  interest  in  defeating  this  action,  or  lessening  the 
damages ;  and  so  certain  and  immediate  an  interest  ought,  in  the  estimation  of 
his  competency,  to  preponderate  against  a  contingent  or  remote  liability.  In 
Jones  V.  Brooke,  4  Taunt.  464,  in  an  action  by  an  endorsee  against  the  acceptor 
of  a  bill,  which  had  been  accepted  for  the  accommodation  of  the  drawer,  the 
drawer  was  holden  not  to  be  a  competent  witness  for  the  defendant  to  prove  that 
the  holder  took  the  bill  for  a  usurious  consideration.  And  in  Goodacre  t^. 
Breame,  Peake,  N.  P.  C.  175,  in  an  action  of  assumpsit  for  goods  sold  and 
delivered,  the  plaintiff  having  proved  the  sale  of  the  goods  to  the  defendant  and 
J.  S.,  who  were  partners  in  trade.  Lord  Kenyon  held  that  J.  S.  could  not  be  a 
witness  for  the  defendant  to  prove  that  the  goods  were  sold  to  himself;  for  by 
dicharging  the  defendant  he  benefited  himself,  as  he  would  be  liable  to  contri« 
bute  to  the  plaintiff's  costs. 

Andrews.    Between  the  two  conflicting  interests  the  witness  stood  indifferent. 

TiNDAL,  C.  J.  Assuming  that  George  Rex  was  a  co-contractor,  he  would 
have  been  liable  to  his  brothers  for  contribution  to  the  cost  and  damages  occa- 
sioned by  this  action ;  he  therefore  had  clearly  an  interest  to  defeat  the  action  or 
Induce  the  damages,  and  was  properlj^  rejected. 

Park,  J.,  and  Burbough,  J.,  concurred. 

Gasslee,  J.  The  cases  have  decided  that  liability  to  contribute  to  the  costs 
is  sufficient  to  render  the  witness  incompetent. 

Rule  discharged. 
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*WILLANS  V.  TAYLOR.    JmI^  2.  [*183 

In  an  action  on  the  case  for  a  malicious  prosecation,  the  plaintiflTis  to  give  ptimd  facie  evidence 
.  of  want  of  probable  cauae,  which  the  defendant  may  rebut,  if  be  can,  by  ahowing  the  exiac 

ence  of  probable  cause. 
Defendant  presented  two  bills  for  perjury  againat  the  plaintiff,  but  did  not  appear  himself  before 

the  grana  jury,  and  the  bills  were  ignored. 
He  presented  a  third,  and  on  hia  own  testimony  the  bill  was  found.    This  prosecution  he  kept 

suspended  for  three  years,  till  plaintiff,  taking  the  record  down  to  trial,  and  defendant  deciin- 

inff  to  appear  as  a  witness,  although  in  court,  and  called  on,  plaintiff  was  acquitted  : 
Held,  sufiicient  primd  facie  evidence  of  want  of  probable  cause. 

Case  for  a  malicious  prosecution.  Willans  had  sued  Taylor,  and  had  recovered 
a  verdict  against  him,  in  an  action  for  treble  the  amount  of  money  lost  at  play. 

Upon  the  trial  of  this  action  Willans  had  deposed,  among  other  things,  that 
he  had  lost  money  seventeen  times,  and  that  he  had  played  at  Taylor's  on  Good 
Friday. 

Taylor  then  presented  to  the  grand  jury  at  the  Westminster  sessions  two  bills 
for  perjury  against  Willans,  but  did  not  himself  appear  before  the  grand  jury, 
and  both  the  bills  were  icnored. 

He  then  went  to  the  King's  Bench,  and  having  himself  appeared  before  the 
grand  jury,  a  bill  was  found  in  which  the  chief  assignments  of  perjury  were, 
that  Willans  had  not  lost  money  seventeen  times,  and  that  there  had  bten  no 
play  on  Good  Friday.   Willans's  bail  was  refused,  and  he  was  otherwise  harassed. 

This  indictment  was  by  various  means  kept  suspended  for  three  years,  when 
Willans  himself  took  the  record  down  to  trial.  Taylor  was  present  in  court,  and 
was  called,  but  did  not  appear  as  a  witness,  and  the  jury,  after  a  short  pause, 
acquitted  Willans. 

Willans  then  commenced  against  Taylor  this  action  on  the  case  for  a  malicious 
prosecution;  and  at  the  trial  before  Loird  Wynford,  Middlesex  sittings  after 
Easter  term,  the  facts  above  stated  were  proved  on  his  part. 

^Taylor  called  witnesses  to  show  that  his  house  was  shut  up  on  Good  r«i  04 
Friday,  and  that  Willans  had  not  lost  money  seventeen  times.  *- 

Willans,  among  other  witnesses,  had  called  Mr.  Gumey,  the  short-hand  writer, 
to  prove  that  Taylor  was  present  at  the  trial  of  the  indictment  for  perjury;  but 
as  Mr.  Gumey  could  not  speak  to  that  fact,  he  was  not  examined  on  the  part  of 
Willans.  The  counsel  for  Taylor,  however,  cross-examined  him  at  great  length, 
and  caused  him  to  read  his  notes  of  what  passed  at  that  trial.  The  learned 
Chief  Justice  said  this  evidence  should  go  for  nothing ;  but  he  thought  there 
was  not  sufEicient  evidence  to  show  that  Taylor  had  acted  without  probable  cause, 
and  directed  a  nonsuit. 

Orossf  Serjt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
absence  of  probable  cause  in  the  prosecution  of  perjury  was  a  mixed  question  of 
law  and  fact,  in  which  it  ought  to  have  been  left  to  the  jury  at  least  to  find  the 
fact ;  and  also  on  the  ground  that  Mr.  Gumey  had  been  allowed  to  depose  to 
the  testimony  of  witnesses  who  ought  themselves  to  have  been  called. 

Taddy  and  Wilde,  Serjts.,  showed  cause.  In  order  to  sustain  an  action  like 
the  present,  it  must  be  shown  that  the  defendant  proceeded  with  malice,  and 
without  probable  cause.  And  it  lies  on  the  plaintiff  to  show  that  the  defendant 
proceeded  without  probable  cause,  not  for  the  defendant  to  show  that  he  had 
probable  cause.  Sutton  v.  Johnstone,  1  f.  R.  493,  646 ;  Arbuckle  v,  Taylor, 
3  Dow's  Pari.  Rep.  160. 

Neither  can  want  of  probable  cause  be  implied  from  evidence  of  the  most 
express  malice.  In  Incledon  v.  Berry,  1  Campb.  203,  n.,  the  plaintiff  gave  in 
evidence  expressions  of  the  defendant  indicative  of  express  malice,  and  there 
^closed  his  case ;  and  Le  Blanc,  J.,  ruled  that  some  evidence  (though  under  r^ci  05 
the  circumstances  slight  evidence  would  be  sufficient)  must  be  given  on  ^ 
the  part  of  the  plaintiff  of  want  of  probable  cause,  before  the  defendant's  could 
bo  called  on  for  their  defence.  In  Wallis  v.  Alpine,  1  Campb.  204,  n.,  it  was 
holden  that  the  circumstance  of  the  defendant's  not  having  appeared  as  a  witness 
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on  tlie  prosecution  of  the  plaintiff,  and  his  consequent  acquittal,  was  not  suffi- 
cient U)  show  an  absence  of  probable  cause ;  and  in  Purcell  v,  M'Namara,  9  East, 
361,  the  same  circumstances  were  esteemed  insufficient  to  establish  malice.  In 
the  present  case  there  is  no  evidence  to  show  an  absence  of  probable  cause  for 
the  prosecution  instituted  by  the  defendant.  The  mere  acquittal  of  the  plaintiff 
can  have  no  such  effect,  since  there  may  often  be  great  reason  for  prosecuting, 
although  conviction  be  a  matter  of  uncertainty  3  and  the  circumstance  that  the 
jury  hesitated  shows  that  they  at  least  thought  there  was  some  ground  for 
prosecution. 

(}ras8.  Taking  the  law  to  be  as  stated,  here  is  abundant  evidence  of  want  of 
probable  cause ;  and  the  case  should  have  gone  to  the  jury.  It  would  have 
been  sufficient  if  some  only  of  the  charges  were  malicious,  and  without  probable 
cause.     Keed  v,  Taylor,  4  Taunt.  616,  Farmer  v.  Darling,  4  Burr.  1971. 

The  circumstance  that  two  bills  were  ignored  when  the  defendant  did  not 
appear;  that  a  bill  was  afterwards  found  on  his  testimony;  that  he  declined 
to  appear,  though  called,  and  that  in  the  absence  of  his  testimony  the  jury 
acquitted,  are  sufficient  to  show  that  no  one  could  make  any  charge  against  the 
*]SB1  P^^^^^^^  ^^^  himself,  and  that  he  had  no  charge  to  make  which  he  dared 
^  to  '^'support  in  open  court.  Even  the  evidence  that  Taylor's  house  was 
closed  on  Good  Friday  was  compatible  with  the  statement  of  money  having  been 
lost  on  that  day,  as  the  playing  was  probably  continued  from  the  Thursday  night. 

Andrews,  Serjt.,  on  the  same  side,  was  stopped  by  the  Court. 

TiNDAL,  C.  J.  The  rule  must  be  made  absolute.  This  is  an  action  for 
indicting  the  plaintiff  without  probable  cause.  It  is  true,  as  admitted  on  both 
sides,  that,  in  order  to  support  such  an  action,  there  must  be  a  concurrence  of 
malice  in  the  defendant  and  want  of  probable  cause.  Malice  alone  is  not  suffi- 
cient, because  a  person  actuated  by  the  plainest  malice  may  nevertheless  have  a 
justifiable  reason  for  prosecution.  On  the  other  hand,  the  substantiating  the 
accusation  is  not  essential  to  exonerate  the  accuser  from  liability  to  an  action ; 
for  he  may  have  had  good  reason  to  make  the  charge,  and  yet  be  compelled  to 
abandon  the  prosecution  by  the  death  or  absence  of  witnesses,  or  the  difficulty 
of  producing  adequate  legal  proof.  The  law,  therefore,  only  renders  him  re- 
sponsible where  malice  is  combined  with  want  of  probable  cause.  What  shall 
amount  to  such  a  combination  of  malice  and  want  of  probable  cause  is  so  much 
a  matter  of  fact  in  each  individual  case  as  to  render  it  impossible  to  lay  down 
any  general  rule  on  the  subject;  but  there  ought  to  be  enough  to  satisfy  a 
reasonable  man  that  the  accuser  had  no  ground  for  proceeding  but  his  desire  to 
injure  the  accused. 

One  question  has  been  debated  on  the  present  occasion, — Who  is  to  decide 
what  shall  be  esteemed  probable  cause  ?  That  is  a  question  of  law  for  the  judge, 
as  it  arises  from  the  facts  disclosed ;  and  if  there  be  any  discrepancy  in  the 
*\R71  ^^^^^^^J)  ^^  ^imputations  on  the  credit  of  the  witnesses,  those  are 
-^  matters  for  the  decision  of  the  jury;  so  that,  as  in  questions  touching 
reasonable  notice  and  the  like,  the  judge  must  pronounce  his  opinion  on  the 
^ts  when  found  by  the  jury. 

The  other  question  which  has  been  discussed  is,  who'is  to  show  the  absence 
of  probable  cause  ? 

The  plaintiff  must  take  the  first  step ;  because  it  is  not  to  be  presumed  that 
any  one  has  acted  illegally.  There  must,  therefore,  be  some  evidence  of  want 
of  probable  cause  before  the  defendant  can  be  called  on  to  justify  his  conduct. 

Then,  was  there  evidence  in  the  present  case  sufficient  to  call  on  the  defend- 
ant to  prove  affirmatively  that  he  had  probable  cause  for  prosecuting  the 
plaintiff? 

I  am  of  opinion  there  was. 

The  first  bills  against  the  plaintiff  at  the  Middlesex  sessions  were  thrown  out 
when  the  defendant  did  not  appear  before  the  grand  jury.  Another  was  after- 
wards preferred ;  the  defendant  went  before  the  grand  jury,  and  the  bill  was 
2onnd.     He  must;  therefore;  have  thought  himself  an  important  witness  for  tho 
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crown.  And  where  the  facts  lie  in  the  knowledge  of  the  defend&nt  himself,  he 
mu&t  show  a  probable  cause.  But  when  the  trial  came  on,  although  he  was  in 
court,  he  absented  himself  just  when  he  ought  to  have  delivered  his  testimony, 
and  the  plaintiff  was  immediately  acquitted.  The  main  facts  in  question  must 
have  been  known  to  the  defendant :  the  plaintiff  had  originally  sworn  that  he 
had  lost  money  to  the  defendant  on  qprtain  days.  The  defendant,  however,  did 
not  choose  to  submit  to  examination,  but  left  the  court  at  the  moment  he  was 
about  to  be  called.  We  must  infer,  therefore,  that  he  had  some  knowledge 
which  he  did  not  choose  to  disclose ;  and  his  conduct  on  the  occasion  is  suffi- 
cient pWmd/aci^  evidence  of  want  of  probable  ^cause  to  throw  it  on  him  r:^ico 
to  prove  affirmatively  in  the  present  case  that  he  had  probable  cause.        ^ 

The  short-hand  writer's  evidence  of  what  the  witnesses  said  on  the  former 
occasion  was  not  admissible.  Testimony  was  received  in  this  cause  not  on  oath 
in  this  cause,  and  the  witnesses  themselves  might  have  been  called.  There 
must  be  a  new  trial. 

Park,  J.  I  am  of  the  same  opinion.  A  great  deal  of  the  difficulty  of  these 
cases  has  been  removed  by  the  decision  of  Sutton  v.  Johnstone.  The  true  dis- 
tinction was  there  laid  down  by  Lord  Mansfield,  who  says,  "  The  question  of 
probable  cause  is  a  mixed  proposition  of  law  and  fact.  Whether  the  circumstances 
alleged  to  show  it  probable  or  not  probable  are  true,  and  existed,  is  a  matter  of 
fact ;  but  whether,  supposing  them  true,  they  amount  to  a  probable  cause,  is  a  ques- 
tion of  law."  1  T.  R.  545.  From  that  case  down  to  Davis  v,  Russell,  5  Bingb. 
854,  the  courts  have  always  decided  in  the  same  way.  It  must,  no  doubt,  be 
ascertained  whether  or  not  the  jury  believe  the  witnesses ;  but  if  they  do,  and 
the  facts  are  found,  the  judge  is  to  determine  whether  or  not  they  amount  to 
probable  cause.  Nor  can  there  be  much  difficulty  on  the  question,  who  is  to 
offer  the  first  proof.  Le  Blanc,  J.,  said,  in  Purcell  v.  M'Namara,  '^  An  action 
for  a  malicious  prosecution  cannot,  from  the  very  nature  of  it,  be  maintained 
without  proof  of  malice,  either  express  or  implied ;  and  malice  may  be  implied 
from  the  want  of  probable  cause ;  but  that  must  be  shown  by  the  plaintiff.'' 
And,  according  to  all  the  judges,  that  is  the  law  of  the  land.  Lord  EUenbo- 
rough,  indeed,  held  in  Waliis  v.  Alpine,  that  mere  omission  to  proceed  with  a 
prosecution  is  not  sufficient  to  establish  want  of  probable  cause.  And  Lord 
Kenyon  ruled  the  same  in  ^Sykes  v.  Dunbar,  13  East,  363,  cited  in  r^ioo 
Purcell  V.  Macnamara.  But  slight  evidence  is  sufficient  to  throw  on  the  ^ 
other  side  the  onus  of  showing  that  there  was  probable  cause.  And  where,  as 
in  the  present  case,  the  facts  lie  in  the  knowledge  of  the  defendant  himself,  he 
must  show  a  probable  cause.     Buller's  Nisi  Prius,  pp.  13, 14. 

In  the  present  case,  are  all  the  circumstances  together  sufficient  to  throw  the 
burthen  of  proof  on  the  defendant? 

He  prefers  bills  against  the  plaintiff,  on  which  he  does  not  appear  as  a  witness, 
and  they  are  thrown  out.  He  prefers  another  on  his  own  testimony,  and  it  is 
found.  He  refuses  the  plaintiff's  bail ;  suspends  the  proceedings  for  three  years ; 
and  then,  at  the  trial,  absents  himself.  Who  could  explain  the  testimony  which 
induced  the  grand  jury  to  find  the  last  bill  but  himself?  and  yet  he*  disappears^ 
and  the  plaintiff  is  acquitted. 

The  short-hand  writer's  notes  oueht  not  to  have  been  read,  although  the  learned 
Chief  Justice  admitted  they  would  weigh  nothing.  This  rule,  therefore,  must 
be  made  absolute. 

BuRROUGH,  J.  What  shall  be  deemed  probable  cause  is  in  every  case  a  question 
for  the  judge.  But  there  is  ground  enough  here  for  granting  a  new  trial.  The 
short-hand  writer's  notes  ought  not  to  have  been  read ;  and  when  one  grand 
jury  ignored  bills  against  the  plaintiff  in  the  absence  of  the  defendant,  and 
another  found  a  bill  on  his  testimony,  and  the  plaintiff  was  ultimately  acquitted 
on  the  defendant's  withdrawing  himself  from  the  court  when  he  ought  to  h^ye 
given  his  testimony,  there  was  enough  to  call  on  him  to  show  he  had  probable 
cause  for  the  prosecution. 
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*1Q01  ^Oasclee,  J.  The  chief  question  here  is,  whether  there  was  such 
■^  insufficient  eyidenoe  of  want  of  probable  cause  as  to  warrant  the  learned 
Chief  Justice  in  directing  a  nonsuit.  I  think  there  was  not.  A  first  indictment 
against  the  plaintiff  had  failed  for  want  of  the  defendant's  evidence ;  a  second 
had  been  found  on  his  testimony.  It  must  be  inferred,  therefore,  that  he  was  a 
material  witness ;  and  though  abandoning  a  prosecution  be  not  of  itself  proof 
of  want  of  probable  cause,  jet  where,  as  here,  it  is  persisted  in  for  three  years, 
and  then  dropped  in  the  very  hour  of  trial,  there  is  strong  ground  for  supposing 
that  the  prosecutor  had  no  justifiable  reason  for  commencing.  The  main 
question  here  was  not  whether  there  had  been  play  on  Good  Friday,  but  whether 
the  plaintiff  had  lost  money  sixteen  times ;  on  which  subject  probably  the 
defendant  did  not  like  to  be  examined.  His  withdrawing  from  the  trial,  and 
the  studied  delay  in  his  proceeding,  are  sufficient  to  throw  it  on  him  to  show  he 
had  probable  cause.  Bule  absolute. 


mCHENSON  V.  BEGBIE  and  Others.— JiJy  7.(a) 

The  plaintifT,  by  charter-party,  agreed  with  G.  to  convey  com  at  4«.  6d.  a  quarter.  6.  made 
a  aub-charter  with  S.,  who  conaigned  corn  to  the  defendanta  under  bilta  otlading,  by  which 
they  were  to  pay  6«.  a  quarter  freight,  and  gave  them  notice  to  retain  1«.  Sd.  a  quarter  for  him : 

The  plaintiff  having  aued  for  freight  at  6«.  a  quarter :  Held,  he  was  entitled  to  recover  only 
Am.  6d. 

Assumpsit  for  freight. 

The  plaintiff,  as  owner  of  the  ship  William  Peile,  had  entered  into  a  charter- 
party  with  Sack  and  Bremers,  ship-brokers  in  London,  as  agents  for  G-erlack,  at 
*1911   -^^°^^^^>  ^^^^  ^^®  William  Peile  should  proceed  to  '^'Dantzic,  and  there  take 
-^   in  a  cargo  of  wheat  for  London,  at  4«.  6cf.  a  quarter. 

When  the  ship  arrived  at  Dantzic,  Gerlack  had  no  cargo  ready ;  whereupon 
the  captain  went  on  'Change,  and  bargained  with  one  Soermans  to  take  709 
quarters  of  wheat  at  6«.  a  quarter.  The  captain  signed  bills  of  lading,  by  which 
this  wheat  was  to  be  delivered  to  the  defendants  or  their  assigns,  "  they  paying 
fineight  for  the  said  goods,  6s.  per  quarter.''  There  was  no  reference  to  the 
charter-party  on  these  bills  of  lading. 

It  did  not  appear  whether  the  captain  had  made  this  bargain  as  agent  of  the 
plaintiff  or  of  Oerlack,  but  a  sub-charter-party  was  entered  into  between  Gerlack 
and  Soermans.  The  precise  time,  however,  at  which  this  was  executed  was  not 
proved. 

The  wheat  having  been  delivered  to  the  defendants,  the  plaintiff  claimed 
freight  from  them  according  to  the  bills  of  lading,  at  6«.  a  quarter,  which  the 
defendants,  ignorant  of  Soerman's  claim,  at  first  promised  to  pay.  Ultimately 
they  paid  at  the  rate  of  4s.  6d.  a  quarter,  and  refused  paying  the  other  Is,  6<f.  a 
quarter  on  the  ground  that  it  had  been  attached  in  their  hands  by  Soermans, 
who  had  given  them  notice  that  the  plaintiff  was  only  entitled  to  4s.  6^.  a  quar- 
ter. The  attachment,  however,  having  been  dissolved  by  the  putting  in  of  bail, 
the  plaintiff  brought  this  action  to  recover  freight  at  the  rate  of  6s.  a  quarter. 

A  verdict  having  been  taken  at  the  London  sittings  after  Easter  term  for  the 
whole  amount,  subject  to  a  motion  to  set  it  aside  and  enter  a  nonsuit  or  verdict 
for  the  defendants, 

Wilde^  Seijt.,  obtained  a  rule  nm  accordingly,  on  the  ground  that  the  plain- 
tiff could  not  recover  more  than  he  had  stipulated  for  by  charter-party  with 
Oerlack. 

«« Aoi       *JoneSy  Serjt.,  showed  cause.    After  commenting  upon  and  contesting 

•J   the  sufficiency  of  the  evidence  to  show  that  the  captain  made  the  sub- 

eontract  on  the  part  of  Gkrlack,  he  argued,  that,  assuming  the  sub-contract  to 

have  been  duly  proved,  the  bills  of  lading  having  been  made  out  at  one  entire 

(a)  Conunimieated  by  a  gentleman  at  the  bar.  *  *' 
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freight,  and  the  defendants  having  received  the  goods  and  promised  to  pay  the 
freight,  they  could  not  set  up  the  charter-party  between  the  plaintiff  and  Ger- 
lack,  to  which  they  were  not  parties,  as  an  excuse  for  not  doing  so.  The  plain* 
tiff  proceeded  on  a  new  contract,  the  bills  of  lading,  in  which  the  defendants 
were  named,  and  which  were  binding  on  them  if  they  accepted  the  cargo.  la 
Cock  V,  Taylor,  13  East,  899,  Boberto  v.  Holt,  2  Show.  443,  and  Lear  v. 
Tates,  3  Taunt,  887,  it  was  holden  that  the  receipt  of  a  cargo  implied  a  pro* 
mise  to  pay  freight.  In  Sodergren  v.  Flight,  6  East,  621,  622,  and  Bell  v. 
Kymer,  8  Gampb.  545,  the  same  liability  was  holden  to  attach  to  the  endorsee 
of  a  bill  of  lading ;  and  the  circumstance  that  the  freight  was  agreed  for  by  a 
sub-contract  in  the  present  case,  would  not  exonerate  the  defendants.  In  Ward 
V,  Felton,  1  East,  507,  the  defendant  was  not  so  much  endorsee  of  the  bill  of 
lading,  as  agent  to  the  consignee,  and  was  known  to  be  acting  as  agent  by  the 
master  of  the  plaintiff's  ship.  Artaza  v.  Smallpiece,  1  Esp.  23,  where  Lord 
Kenyon  said  that  the  consignee  of  goods  is  liable  to  freight,  and  not  the  person 
to  whom  he  sells  them,  was  overruled  by  Cock  v,  Taylor,  and  Bell  v,  Kymer. 
In  Moo^isom  v.  Kymer,  2  M.  &  S.  808,  there  was  no  contract  on  the  part  of 
the  defendant,  the  question  being  concluded  by  the  peculiar  terms  of  the  char- 
ter-party. In  Pinder  v,  Wilks,  5  Taunt.  612,  the  defendants  were  neither  con- 
signees nor  holders  of  the  bill  of  lading.  The  defendants  here,  therefore,  were 
liable  to  the  plaintiff  on  *the  bills  of  lading,  and  could  not  enter  into  r^cioQ 
question  as  to  his  engagements  with  other  persons.  If  Soermans  or  *- 
Gerlack  had  any  right  to  the  Is.  ^d.  additional  freight,  it  could  only  be  on  a 
claim  between  Uiem  and  the  plaintiff :  with  him  they  must  settle  their  differ- 
ences ;  the  defendants  could  never  incur  any  risk  by  paying  the  ship-owner  hia 
freight  according  to  the  bill  of  lading. 

TiNDAL,  C.  «f.  I  think  this  rule  ought  to  be  made  absolute.  It  is  clear  the 
plaintiff  has  obtained  all  he  ever  bargained  for,  that  is,  all  he  was  to  have  under 
the  charter-party ;  and  he  now  seeks  to  recover  what  belongs  to  others  under  a 
more  adyantagcous  bargain,  which  has  been  sufficiently  proved.  All  the  cases 
cited  are  cases  in  which  there  was  no  second  party  intervening  :  here  notice  was 
given  to  the  defendants,  by  the  parties  entitled  to  the  additional  freight,  not  to 
pay  it  to  the  plaintiff.  The  promise  made  by  the  defendants,  being  made  in 
ignorance  of  the  rights  of  those  who  were  really  entitled,  is  not  binding  on  them. 
The  plaintiff  has  received  all  that  was  due  to  him  under  his  own  contract,  and 
he  has  no  more  right  to  the  sum  bargained  for  under  the  second  contract,  than  a 
lessor  would  have  to  claim  from  an  under-lessee  a  higher  rent  reserved  by  the 
lessee. 

Pabk,  J.  I  cannot  comprehend  the  difficulty.  Is  there  anything  to  pre^ 
vent  a  man  who  has  chartered  a  ship  from  letting  it  to  another  at  a  higher  rate  ? 
How  is  the  plaintiff  injured,  if  paid  at  the  rate  he  agreed  for,  by  another  per- 
son's obtaining  a  higher  rate  for  the  same  voyage  ?  The  cases  cited  have  no 
application  to  the  circumstances  of  the  present. 

BuBROUOH,  J.  The  only  question  has  been,  whether  one  man  is  to  recover 
another  man's  money  ?  Bule  absolute. 


*EARL  OF  SHREWSBURY  v.  HAYCROFT.    Jtify  8.      [♦194 

Service  of  a  writ  directed  to  the  chamberlain  of  Chester,  ia  irregular  without  hia  mandate  to 

the  aberiff. 

The  writ  in  this  case  was  directed  to  the  chamberlain  of  the  county  palatine 
of  Chester,  and  served  by  the  plaintiff's  attorney  on  the  defendant. 

Cross,  Serjt.,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  the  writ 
itself  was  improperly  served ;  that  on  the  receipt  of  the  writ  the  chamberlabi 
should  have  issued  his  mandate  to  the  sheriff,  and  the  ?nftndatft  ^ould  have  been 
•enred. 
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Jonetj  Seijt.,  who  showed  cause;  contended  that  the  Court  would  only  set 
aside  the  service  where  there  was  likely  to  be  confusion  with  regard  to  the 
filacer^  Williams  v.  Gregg,  7  Taunt.  238,  which  was  not  the  case  here ;  or 
where  the  writ  was  improperly  addressed  to  an  officer  on  the  spot.     But 

The  CouBT  held  that  the  plaintiff's  attorney  ought  to  have  taken  the  inter- 
mediate step  of  procuring  the  chamberlain's  mandate  to  the  sheriff,  and  that 
without  it  the  service  was  irregular.  Rule  absolute. 


•195]  *HENLEY  v.  Mayor  and  Burgesses  of  LYME  REGIS.    July  8. 

A  member  of  a  corporation  may  be  bail  in  error  in  an  action  brought  against  the  corporation. 

Wilde,  Seijt.,  opposed  one  of  the  bail  in  error  in  this  case,  on  the  ground 
that  he  was  a  member  of  the  corporation  of  Lyme^  and  therefore  in  effect  one 
of  the  defendants.     But 

The  CouBT  disallowed  the  objection^  and  the  bail  passed. 


Ex  parte  JEFFERIES.    July  8. 

The  clerk  of  the  treasury  of  the  Court  of  Common  Pleas  is  bound  to  a  personal  attendance  on 
his  duties,  and  therefore  is  not  compellable  to  serve  the  office  of  overseer. 

Wilde,  Seijt.,  had  obtained  a  rule  nisi  for  a  writ  of  privilege  to  exempt  Mr. 
Jefferies,  the  clerk  of  the  treasury  of  this  court,  from  serving  the  office  of  over- 
seer of  the  parish  of  St.  Giles. 

He  alleged  that  the  duties  of  the  office  of  clerk  of  the  treasury  required  his 
constant  attendance,  and  that  he  had  offered  to  serve  the  office  of  overseer  by 
deputy. 

MeretceiheTy  Serjt.,  who  showed  cause,  contended  that  the  office  of  overseer 
could  not  be  performed  by  deputy ;  that  the  office  of  clerk  of  the  treasury  might ; 
and  that  it  did  not  require  the  officer's  personal  attendance.  In  March,  p.  80, 
in  the  case  of  a  clerk  of  the  court,  it  was  said  there  was  no  privilege  except  as 
to  the  office  of  churchwarden.  The  question  was.  Whether  personal  attendance 
^ld61  ^^  requisite  in  both  the  offices  which  the  *party  was  called  on  to  fill  ? — 
•^  and  it  lay  with  the  party  called  on  to  show  that  he  could  not  perform  by 
deputy  his  office  in  court.  In  Bishop  v.  Lloyd,  Bunb.  225,  the  writ  was  refused, 
'because  personal  incompatibility  was  not  shown.  The  same  principle  was  acted 
on  in  Farrand's  case,  2  W.  Bl.  115,  and  Rex  v.  Clarke,  1  T.  R.  679. 

Wilde.  The  personal  attendance  of  the  officer  in  the  duties  of  this  court 
cannot  be  dispense^  with,  and  the  court  will  take  judicial  notice  of  the  duties  of 
its  own  officer. 

In  The  Mayor  of  Norwich  v.  Berry,  4  Burr.  2109,  an  attorney  of  the  Court 
of  Common  Pleas,  who  was  also  a  member  of  the  corporation  of  Norwich,  was, 
on  the  ground  of  his  supposed  attendance  in  Court,  held  exempted  from  serving 
an  office  in  the  corporation.  The  privilege  is  attached  to  the  court,  not  to  the 
individual.  Cur.  adv.  vuU. 

The  Court  this  day,  after  reading  several  extracts  from  the  report  (published 
in  1816)  of  the  commissioners  appointed  by  parliament  to  inquire  into  the  duties 
and  emoluments  of  officers  in  the  various  courts  of  justice  in  Great  Britain, 
which  showed  that  the  clerk  of  the  treasury  of  the  Court  of  Common  Pleas 
was  bound  to  attend  personally  in  the  discharge  of  his  duties,  made  the  rule  for 
a  writ  of  privilege  absolute,  on  the  ground  that  the  duties  of  the  office  of  ovex- 
eeer  were  incompatible  with  such  personal  attendance  on  the  Court. 

Rule  absolute   > 
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♦HAMMOND  V.  TEAGUE.  plQT 

The  Court  will  not  allow  a  party  to  plead  in  assumpsit  matter  which  may  be  given  in  evi- 
dence tinder  the  general  issue,  unless  the  plea  be  simple,  and  not  likely  to  perplex  the 
plaintiff. 

In  assumpsit  for  money  had  and  received,  money  lent,  money  paid,  4c., 
Russell,  Serjt.,  had  obtained  a  rule  nisi  to  plead  several  matters;  viz.  first,  the 
general  issue  ;  and  secondly,  as  follows  : — 

That  before  the  said  times  in  the  said  first,  second,  and  third  counts  mentioned, 
to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at  London  aforesaid,  the  said 
plaintiff  and  divers  other  persons  had  entered  into  and  become  and  then  were 
shareholders  and  partners  together  in  a  certain  partnership  or  company,  called 
the  Cornwall  and  Devonshire  Mining  Company,  and  remained  and  continued 
such  partners  for  a  long  space  of  time,  to  wit,  from  thence  hitherto ;  that  the 
said  sums  of  money  so  alleged  to  have  been  lent  and  advanced,  and  paid,  laid 
out,  and  expended  by  the  said  plaintiff,  and  for  the  use  of  the  said  defendant, 
and  had  and  received  by  the  said  defendant  to  and  for  the  use  of  the  said  plain- 
tiff, were  lent,  and  advanced,  and  paid,  laid  out,  and  expended  by  the  said  plain- 
tiff, and  had  and  received  by  the  said  defendant  and  the  said  other  partners  in 
the  said  company  or  partnership  for  and  towards  the  purposes  and  concerns  of 
the  said  company  and  partnership,  and  the  said  sums  then  and  there  became  and 
were  part  of  the  stock  and  effects  of  the  said  company  or  partnership,  and 
became  and  were  common  to  all  the  partners  and  shareholders  therein,  to  wit, 
at,  &c. 

Wilde  and  Merewethevj  Serjts.,  showed  cause.  All  that  can  be  given  in  evi- 
dence under  the  second  plea,  may  also  be  '''given  in  evidence  under  the  ptcigo 
general  issue.  The  plea  is  a  catching  plea,  very  astute,  and,  as  it  does  ^ 
not  narrow  the  question  to  be  tried,  but  only  tends  to  distract,  and  to  give  rise 
to  a  multifarious  and  double  reply,  the  court  will  refuse  its  sanction.  Farr  v, 
Hinckling,  4  B.  &  C.  547;  Maggs  v.  Ames,  4  Bingh.  470. 

Russell,  In  3Ioffat  v.  Van  Millingen,  2  B.  &  P.  124,  the  same  plea  was 
pleaded,  ( Cur.  without  the  general  issue.)  And  in  Mainwaring  v,  Newman,  2 
B.  k  P.  120,  with  the  general  issue.  In  Holmes  v.  Higgins,  1  B.  &  C.  74, 
Lord  Tenterden  held,  that  it  mieht  be  pleaded  :  and  it  would  save  expense,  by 
confining  the  question  between  the  parties  to  a  single  issue,  for  a  single  replica- 
tion might  be  taken  on  the  whole. 

TiNDAL,  C.  J.  By  refusing  the  present  application  we  do  not  abridge  any  portion 
of  the  defence,  because  all  which  it  is  proposed  to  plead  may  be  given  ubder  the 
general  issue.  The  defendant  alleges,  that  he  seeks  to  avoid  expense  by  driving 
the  plaintiff  to  a  single  issue ;  and  though  we  incline  to  think  that  one 
issue  might  be  taken  on  the  whole  matter  which  it  is  proposed  %o  plead,  the 
several  allegations  amounting  to  but  one  defence, — as  in  the  case  in  Burrow, 
the  levancy  and  conchancy  of  commonable  cattle, — ^yet  there  is  enough  to 
perplex  a  plaintiff,  and  to  raise  a  doubt  whether  he  could  reply  to  all  or  a  part 
only  of  the  matter  pleaded;  and  as  the  whole  may  be  given  in  evidence  under 
the  general  issue,  the  application  must  be  refused. 

Park,  J.,  and  Burrough,  J.,  concurred. 

♦Gaselee,  J.  Under  the  statute  of  Ann.  a  party  is  permitted,  with  ^^^ 
the  leave  of  the  Court,  to  plead  as  many  several  matters  as  are  necessary  l  ^•'^ 
for  his  defence.  In  assumpsit,  the  general  issue,  and  matters  which  may  be 
given  in  evidence  under  it,  are  not  several  matters ;  nevertheless,  it  has  been  the 
practice  of  the  Court  to  permit  a  party  to  plead  matters  which  might  be  given 
in  evidence  under  the  general  issue,  where  such  matters  are  simple  and  single. 
And  such  a  course  is  beneficial,  as  it  tends  to  prevent  surprise.     In  the  caseii 
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perplex  the  plaintiff.  The  action  is  for  money  paid  and  money  lent :  the  defend- 
ant pleads  that  the  plaintiff  and  defendant  and  others  were  partners  in  a  mining 
company;  that  the  money  was  employed  by  them  for  the  purposes  of  the 
company  and  became  part  of  the  effects  of  the  company.  That  is  no  longer 
money  lent  or  money  received;  and,  independently  of  the  multifariousness  of 
the  plea,  which  would  put  the  plaintiff  to  difficulties;  it  is  doubtful  whether  the 
plea  is  good.  By  refusing  to  allow  it,  we  do  not  abridge  any  portion  of  the 
defence^  and  the  rule  must  oe  Discharged. 


♦200]  ♦MEMORANDA. 

In  the  course  of  the  last  yacation  Sir  Nicholas  Conyngham  Tindal,  Knight, 
was  appointed  Chief  Justice  of  this  Court  in  the  room  of  Sir  William  Draper 
Best,  created  Baron  Wynford ;  and  took  his  seat  on  the  first  day  of  this  term. 

Edward  Burtenshaw  Sugden,  Esquire,  was  appointed  his  Majesty's  Solicitor- 
General  in  the  room  of  Sir  N.  C.  Tindal ;  and  was  knighted. 

Sir  Charles  Wetherdl,  his  Majesty's  Attorney-General,  resigned  his  office, 
and  was  succeeded  by  Sir  James  Scarlett,  Knight. 

In  the  course  of  this  term  William  Henir  Tinney,  Thomas  Pemberton,  James 
Lewis  Knight,  Esquires,  and  the  Honourable  Charles  Ewen  Law,  were  respec- 
tiTely  appointed  his  Majesty's  Counsel  learned  in  the  law ;  and  took  their  seavi 
Withm  the  bar  accordingly. 
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NEWBERRY  v.  ARMSTRONG.    Nov.  7. 

"  I  agree  to  be  lecurity  to  you  ibr  J.  C,  late  in  the  employ  of  J.  P.,  for  whatever  von  may  intnut 
him  with  while  in  yonr  employ,  to  the  amount  ot  50/.  :*'  Held,  that  the  oontaaeration  K>r 
the  guarantee  sufficiently  appeared. 

AsBUBiPSiT  on  the  following  guarantee  : — 
"  To  Mr.  John  Newbuiy. 

'^  Sir, — ^I,  the  undersigned,  do  hereby  agree  to  bind  myself  to  be  security  to 
you  for  J.  Corcoran,  late  in  the  employ  of  J.  Pearson  of  London  Wall,  for  what- 
ever  you  may  intrust  him  with  while  in  your  employ,  to  the  amount  of  50/.,  in 
case  of  any  default  to  make  the  same  good. 

"  11th  March,  1828.  "  W.  Abmstbono." 

A  verdict  having  been  given  for  the  plaintiff  at  the  trial  before  Tindal,  C.  J., 
Middlesex  sittings  after  Trinity  term,  for  34/.,  which  Corcoran  had  failed  to 
account  for  to  plaintiff, 

*  Toddy,  Seijt.,  moved  to  set  it  vide  and  enter  a  nonsuit,  on  the   riMQo 
ground  that  no  consideration  for  the  defendant's  undertaking  appeared   ■- 
on  the  face  of  the  agreement. 

If  Corcoran  were  already  in  the  plaintiff's  employ  at  the  time  of  the  gua- 
rantee, there  was  an  entire  absence  of  consideration ;  and  if  he  were  taken  in 
oonsequenoe  of  the  guarantee,  that  could  only  appear  by  parol  evidence,  which  it 
was  tne  object  of  the  statute  of  frauds  to  exclude  in  such  a  case.  Saunders  v, 
Wakefield,  4  B.  &  A.  595 ;  Jenkins  v.  Reynolds,  3  Brod.  &  Bingh.  14 ;  Lees 
if.  Whitcomb,  5  Bingh.  34. 

TiNDAL,  C.  J.  The  statute  of  frauds  requires  that  an  agreement  to  answer 
for  the  default  of  another  shall  be  in  writing ;  and  the  word  agreement  has  becon 
held  to  include  a  consideration,  for  without  one  there  is  no  valid  agreement. 
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The  question  here  is,  whether  a  consideration  appears  on  this  agreement,  or  is 
to  be  collected  from  it  by  fair  and  necessary  implication  ?  In  my  opinion  the 
consideration  appears.  The  language  is,  '^  To  be  security  to  you  for  J.  Corco- 
ran, late  in  the  employ  of  J.  Pearson,  for  whatever  you  may  intrust  him  .with 
while  in  your  employ.'^  That  is,  if  you  will  intrust  one  who  has  left  the  ser- 
rice  of  another.  The  words  are  all  prospective.  It  may  fairly  be  implied  thai 
Corcoran  had  left  one  service,  and  that  the  guarantee  was  given  in  consideration 
of  his  being  taken  into  another.  We  ought  not  to  be  too  strict  in  the  construc- 
tion of  these  instruments ;  for  if  every  agreement  entered  into  by  a  tradesman 
be  so  minutely  criticised,  it  will  be  necessary  to  resort  to  an  attorney  in  the 
most  common  intercourse  of  life. 

Park,  J.  I  should  be  sorry  to  depart  from  the  decisions  in  Saunders  v, 
^0S1  ^^^fi^^<^)  ^^^  Jenkins  v.  Reynolds,  *where  the  principle  established  in 
-^  Wain  V.  Warlters,  5  East,  10,  was  unanimously  adhered  to.  The  ques- 
tion here  is,  whether  the  consideration  sufficiently  appears  on  this  instrument  ? 
I  think  it  does ;  because  where  the  defendant  undertaJces  in  respect  of  one  who 
has  lateljf  been  in  the  employ  of  another,  for  whatever  the  plaintiff  ma^  intrust 
him  with,  the  agreement  is  plainly  prospective,  and  in  consideration  of  the 
party's  being  employed  and  intrusted. 

BuBROUOH,  J.  Whatever  is  necessarily  implied  may  be  taken  to  be  in  the 
instrument.     There  is  no  ground  for  the  objection. 

Gaselee,  J.  It  is  clear  that  credit  was  to  be  given  prospectively  to  Cor- 
coran.    That  is  a  sufficient  consideration.  Rule  refused. 


HERBERT,  Assignee  of  KNIGHT,  v.  WILCOX.  Mv.  7. 

A  payment  by  an  insolvent  to  a  creditor,  within  three  months  before  the  inaoWent's  imprison- 
ment, is  void  under  7  G.  4,  c.  57,  s.  32,  although  the  word  pay  is  not  employed  in  that  sec- 

tiOD. 

Bt  the  7  G.  4,  c.  57,  s.  32,  it  is  enacted,  ''  That  if  any  prisoner  who  shall 
file  his  or  her  petition  for  his  or  her  discharge  under  this  act,  shall,  before  or 
after  his  or  her  imprisonment,  being  in  insolvent  circumstances,  voluntarily 
convey,  assign,  transfer,  charge,  deliver,  or  make  over  any  estate,  real  or  per- 
sonal security  for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects 
whatsoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for, 
or  to  or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every  such 
^^041  ^^^^^J^^^}  assignment,  transfer,  ^charge,  delivery,  and  making  over, 
^  shall  be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  and  other  assignee  or  assignees  of  such  prisoner  appointed 
under  this  act :  provided  that  no  such  conveyance,  &c.;  shall  be  deemed  fraudu- 
lent and  void  unless  made  within  three  months  before  the  commencement  of 
such  imprisonment." 

Knight  being  insolvent,  borrowed  money  of  A.  B.,  and  immediately  paid  it 
over,  within  three  months  before  his  imprisonment,  in  discharge  of  the  debts  of 
various  of  his,  the  insolvent's,  creditors,  and  among  others,  the  defendant. 

The  plaintiff,  as  Knight's  assignee,  then  sued  the  defendant  for  money  had 
and  received,  under  the  above  section  of  the  insolvent  debtors'  act. 

A  verdict  having  been  given  for  the  plaintiff  at  the  trial  before  Tindal,  C.  J., 
last  Bristol  assizes, 

MereiDeiher,  Seijt.,  moved  to  set  it  aside  and  enter  a  nonsuit,  on  the  ground 
that  the  above  section  of  the  act  was  directed  against  fraudulent  transfers  of 
property  by  the  insolvent,  but  not  against  bond  fide  payments ;  that  the  word 
ddiver,  taken  as  accompanied  with  the  other  expressions,  did  not  include  a 
delivery  by  payment  of  money ;  and  that  by  analogy  to  the  language  of  the 
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banknipt  acts,  it  might  be  presumed  the  word  pay  would  have  been  employed 
if  it  had  been  intended  to  prohibit  payment,  even  though  voluntary. 

TiNDAL,  C  J.  Looking  at  the  clause,  it  is  impossible  not  to  see  that  pay- 
ment is  included ;  and  there  are  equivalent  and  equipollent  words.  The  lan- 
guage of  the  clause  is,  ''  That  if  any  prisoner  who  shall  file  his  or  her  petitioa 
for  his  or  her  discharge  under  this  act,  shall,  before  or  after  his  imprisonment, 
being  in  insolveot  circumstances,  voluntarily  convey,  assign,  ^transfer,  rit^ocifi 
charge,  deliver,  or  make  over  any  estate  real  or  personal,  security  for  ^ 
money,  bond,  bill,  note,  money,  property,  goods  or  effects  whatsoever,  to  any 
creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for,  or  to  or  for  the 
use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every  such  conveyance, 
assignment,  transfer,  charge,  delivery,  and  making  over,  shall  be  deemed,  ano 
is  hereby  declared  to  be  fraudulent  and  void,  as  against  the  provisional  or  other 
assignee  or  assignees  of  such  prisoner  appointed  under  this  act."  What  is 
intended  to  be  made  void  is,  not  delivery  in  general,  but  delivery  to  a  creditor. 
How  can  we  understand  delivery  of  money  to  a  creditor  except  in  payment,  or 
for  the  advantage  of  such  creditor  ?  To  say  that  a  payment  is  not  avoided  under 
these  circumstances  would  render  the  act  nugatory. 

Park,  J.  The  intention  of  the  legislature  was  to  effect  an  equal  distribution 
of  the  insolvent's  effects,  and  terms  could  not  have  been  found  more  explicit  to 
prevent  anything  that  would  defeat  -such  distribution.  The  prohibition  against 
delivering  money  to  creditors  comprehends  payment. 

BuRROUOH,  J.,  concurred. 

Gaselee,  J.  The  clear  object  of  the  act  is  that  no  insolvent  shall  pay  any 
creditor  within  three  months  of  his  imprisonment,  either  in  money  or  money's 
worth.  Bule  refused. 


♦PINERO,  One,  &c.  v.  JUDSON  and  Another.  Mv.  7.         [*2U6 

1.  Agreement  for  a  lease,  with  stipulation  for  the  lessee  to  commence  with  laying  out  a  con- 
siderable sum  on  the  premises  (the  lease  to  contain  certain  specified  covenants),  "  and  in 
the  mean  time,  and  until  such  lease  shall  be  executed,  to  pay  rent,  and  to  hold  the  same  pre* 
mises,  subject  to  the  covenants  above  mentioned:'* 

Held,  to  amount  to  an  actual  demise. 

2.  Use  and  occupation  liea  for  constructive  as  well  as  actual  occupation. 

Assumpsit  for  use  and  occupation  of  a  house  belonging  to  the  plaintiff  for 
one  quarter,  from  Ladyday  to  Midsummer,  1828.  At  the  last  London  sittings 
before  Tindal,  C.  J.,  the  plaintiff  put  in  the  following  agreement : — 

Memorandum  of  agreement  made  the  day  of  1823,  between 

Thomas  Wing  Pinero  of  the  one  part,  and  Charles  Judson  and  Samuel  Cook  of 
the  other  part.  The  said  T.  W.  l^nero,  for  the  considerations  hereinafter  men- 
tioned, agrees  to  grant,  seal,  and  execute  unto  the  said  Charles  Judson  and 
Samuel  Cook  a  legal  and  effectual  lease  of  all  that  messuage  or  tenement  and 
premises,  situate,  standing,  and  being,  &c.,  to  hold  the  same,  with  the  appurte- 
nances, unto  the  said  Charles  Judson  and  Samuel  Cook,  their  executors,  adminis- 
trators, and  assigns,  from  the  25th  of  March  now  last  past,  for  the  term  of  five 
years,  and  three  quarters  of  another  year,  wanting  ten  days,  at  and  under  the 
yearly  rent  of  80/.  of  lawful  money  of  Great  Britain,  to  be  made  payable  quar- 
terly, on  the  four  most  usual  days  of  payment  of  rent  in  the  year,  without 
making  any  deductions  or  abatement  out  of  the  same,  &c.,  and  under  and  sub- 
ject to  covenants  by  and  on  the  part  of  the  said  Charles  Judson  and  Samuel 
Cook,  their  executors,  administrators,  and  assigns,  to  pay  the  said  rent  in  man- 
ner aforesaid,  and  also  the  sewers'  rate  and  all  other  taxes,  rates,  assessments, 
and  impositions  whatsoever  in  respect  of  the  said  premises,  parliamentary,  paro- 
chial, and  otherwise  howsoever;  to  keep  the  premises  in  good  repair  (damage 
by  fire  only  excepted)  j  to  paint  all  the  oatside  wood  and  iron-work  of  or  belong* 
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^gyfin-i  xi>g  to  tbe  said  premises  twice  oyer  in  good  oil  cotoan  every  third  year  of 
^  the  said  term  }  and  at  the  end^  of  the  said  term,  to  leave  the  said  premises 
in  good  and  tenantable  repair,  reasonable  use  and  wear  thereof,  and  damage  by  fire 
in  the  mean  time,  only  excepted.  *  Thalfc  the  said  T.  W.  Pinero  shall  have  liberty 
to  enter  and  view  the  said  premises,' and  to  give  or  leave  notice  in  writing  thereon 
to  repair  all  defects  and  decays  within  tttrbe  .months  then  next  following :  and  that 
the  said  Charles  Judson  and  Samuel  Codi^J.'Cbeir  execntors,  administrators^  and 
assigns,  shall  do  all  necessary  repair  in  and'ahbulr  the  premises  (except  damage  by 
fire  as  aforesaid).  And,  further,  that  the  said  Charles  Judson  and  Samuel  Cook, 
their  executors,  administrators,  and  assigns,  shalJ*liT)t  convert  the  said  premises 
into  a  shop,  or  use  the  same  for  carrying  on  thefelij-aBy  trade  or  business  what- 
soever. And  also  a  proviso  for  re-entry  on  non-payment  pf  rent  or  breach  of 
any  of  the  said  covenants.  The  said  lease  also  to  contain*  a  covenant  by  and  on 
the  part  of  the  said  T.  W.  Pinero,  his  executors,  tAid^A^iBtf^TS,  and  assigns, 
for  quiet  enjoyment  upon  payment  of  the  said  rent  and  pefftiria^nce  of  the  said 
covenants.  And  the  said  Charles  Judson  and  Samuel  Coolc  lagrHe  to  accept  and 
itake  the  said  lease  of  the  said  premises  aforesaid  upon  the  terms  jifoiiesaid,  and 
to  execute  a  counterpart  thereof  immediately  upon  the  exeeutlbcT  of.  the  said 
lease,  and  to  pay  the  expense  of  preparing  the  said  lease.  Anc^*in'(Jie  mean 
time^  and  until  such  lease  shall  he  made  and  eocecuted,  to  pay  unlo  'the  said 
Thomas  W.  Pinero,  his  executors,  administrators,  and  assigns,  the  aforesaid 
yearly  rent  or  sum  of  SOI.  in  manner  aforesaid,  and  to  held  the  same  premises, 
subject  to  the  covenants  above  mentioned.  And  the  said  Charles  Judson  and 
Samuel  Cook  further  agree  to  put  the  said  premises  into  good  and  tenantable 
*20S1  ^P^^'  ^^  ^^^^^  ^^°  expense,  and  to  ^complete  all  such  repairs  on  or 
^  before  the  25th  day  of  April  now  next  ensuing.  And,  lastly,  it  is 
hereby  mutually  agreed  between  the  said  parties  to  this  agreement,  in  case  the 
said  Charles  Judson  and  Samuel  Cook  shall  not  put  the  said  premises  in  such 
repair  aforesaid  within  the  time  aforesaid,  or  if  at  any  time  before  the  said  lease 
shall  be  made  and  executed  any  quarterly  payments  of  the  said  yearly  rent  of 
80/.  shall  be  in  arrears,  and  no  sufficient  distress  be  found  on  the  said  premises, 
then,  and  in  either  of  such  cases,  the  said  T.  W.  Pinero,  his  executors,  adminis- 
trators, and  assigns,  shall  and  lawfully  may  re-enter  upon  the  said  premises,  and 
thereupon  this  agreement  shall  be  absolutely  void  to  all  intents  and  purposes, 
except  only  as  to  the  recovery  of  the  said  rent  so  in  arrear^  or  any  satisfaction 
for  the  amount  thereof.     In  witness^  &c. 

No  lease  was  ever  executed. 

The  defendants  proved  a  notice  given  by  them  in  September  1827  of  their 
intention  to  quit  at  Lady-day  1828,  and  that  in  fact  they  had  quitted  at  the 
latter  period.  It  was  contended  on  their  behalf,  that  the  instrument  relied  on 
by  the  plaintiff  was  only  an^  agreement  for  a  lease,  and  not  an  actual  demise, 
and  that  the  defendants,  as  tenants  from  year  to  year,  had  determined  their 
liability  by  quitting  according  to  notice,  at  Lady-day  1828. 

For  the  plaintiff  it  was  insisted,  that  the  instrument  amounted  to  an  actual 
demise,  and  that  the  defendants  were  liable  under  it  till  Midsummer  1828. 
Verdict  for  plaintiff:  which 

JoneSj  Serjt.,  now  moved  to  set  aside  and  enter  a  nonsuit  instead,  on  the 
ground  urged  at  the  trial,  and  also  on  the  ground  that  the  defendants  not  having 
been  in  actual  occupation  for  the  quarter  in  dispute,  the  form  of  action  was 
wrong. 

^rvQ-|  The  Court  must  construe  the  instrument  according  to  *the  intention 
-»  of  the  parties,  to  be  collected  from  it ;  Doe  d.  Coore  v.  Clare,  2  T.  K. 
7S9,  Tempest  v.  Rawlings,  13  East,  18 ;  and  where  there  is  a  stipulation  for  a 
lease  in  future,  it  is  manifest  the  parties  cannot  contemplate  any  present  demise. 
*  ttch  was  the  inference  drawn  from  the  stipulation  for  a  lease  in  Goodtitle  v. 
*  Way,  1  T.  R.  735 ;  and  such  was  the  inference  always  drawn,  till  the  case  of 
Poole  V.  Bentley;  12  East,  168,  was  decided.  That  case,  however,  turned  on 
the  stamp  hiws,  and  is  distinguishable  from  the  present  in  tlie  ciicumstsnee. 

12 


102  PiNERo  t;.  JuDsoN.  M.  T.  1829.  [20S 

that  though  there  was  a  stipnlation  for  a  lease,  there  was  also  an  actual  demise 
per  verba  de  pnjesenti,  which  is  wantiug  h^^.  If  such  words  could  bo  supplied, 
uie  applications  which  are  frequently  made  :ta  courts  of  equity  for  a  lease  pur- 
suant to  an  agreement,  would  be  unnecewai7^ 

In  Roe  d.  Jackson  v.  Ashbumer,  5.T.  li.  163,  it  was  established,  that  the 
Courts  will  consider  these  instrumeE^ts\.a8'  agreements  for  demises,  and  not  as 
Mstoal  demises,  where  such  can  ber.pdU^ted  to  have  been  the  intention  of  the 
parties;  and  in  Morgan  v.  Bissel^I^  faunt.  65,  and  Dunk  v.  Hunter,  5  B.  &  A. 
322,  the  circumstance  that  a  ftflnire  *lease  was  stipulated  for  was  deemed  conclu- 
sive  against  the  implicatioi>lsf  noy  present  demise. 

But  at  all  events,  as  tbs.del^ndants  did  not  actually  occupy,  they  should  have 
been  proceeded  against  ik.  jome  other  form  of  action.  Assumpsit  for  use  and 
occupation  only  lies'tvjiere  the  party  has  actually  occupied.  And  therefore,  a 
husband  has  beeq  h|plden  not  liable  in  this  form  of  action  in  respect  of  premises 
occupied  by  hi»  wife  'dum  sola,  Richardson  v.  Hall,  1  Brod.  &  Bingh.  50. 
In  Naish  v.  Tatld^l^,  1  H.  Bl.  323,  Eyre,  C.  J.,  says,  <<  The  statute  meant  to 
^provide  an  .easy  remedy  in  the  simple  case  of  actual  occupation,  leaving  r^oin 
other  mqip  'orafplicated  cases  to  their  ordinary  remedy.''  *   ^ 

TindA-i^'C.  J.  This  is  an  action  in  which  the  plaintiff  seeks  to  recover  for 
the  iflrak*;aird  occupation  of  his  premises  for  one  quarter  of  a  year  ending  at 
Midsummer  1828 ;  and  the  question  is,  whether  the  defendants'  tenancy  sub- 
sisted during  that  period.  If  the  instrument  on  which  the  plaintiff  relies  be  a 
lease,  it  did :  if  that  instrument  be  an  agreement  without  any  actual  demise,  it 
did  not,  a  notice  having  been  given  by  the  defendant  to  determine  the  holding 
at  Lady-day  1828.  Is  this  instrument,  then,  to  be  interpreted  as  a  lease  or  an 
agreement  for  a  lease  ?  The  law  is  well  settled,  that  where  there  is  any  doubt 
as  to  the  operation  of  the  contract,  the  Court  must  endeavour  to  discover  the 
intention  of  the  parties  from  the  contents  of  the  instrument;  and  if  we  see  a 
paramount  intention  that  the  instrument  shall  operate  as  a  lease,  we  must  hold 
it  to  be  such,  although  it  may  contain  conflicting  expressions.  We  think  this 
instrument  must  be  taken  to  operate  as  a  lease.  It  is  true,  the  parties  '^n- 
template  a  formal  lease  in  future,  and  if  that  were  the  only  stipulation  there 
might  be  some  difficulty,  although  it  is  to  be  observed,  that  the  term  is  to  begin 
at  once.  But  when  we  come  to  the  latter  words  of  the  agreement,  that  until 
the  lease  is  executed  the  parties  are  to  stand  in  the  same  relation  as  if  it  had 
been  executed,  there  is  no  longer  any  room  for  doubt.  The  defendants  are  to 
hold  according  to  convenants,  some  of  which  are  inconsistent  with  a  tenancy 
from  year  to  year :  as  that,  to  paint  once  in  three  years ;  and  that,  for  the  tenant's 
putting  the  premises  in  repair  before  he  commences  his  occupation.  These 
convenants  would  be  unreasonable  for  a  tenant  from  year  to  year,  but  reason- 
able and  usual  for  a  tenant  who  takes  a  term. 

*It  was  no  doubt  meant  that  there  should  be  a  formal  lease,  but  that  pttoM 
the  tenant  should  hold  in  the  mean  time  under  a  demise,  upon  the  same   ^ 
terms  as  if  that  lease  had  been  executed ;  and  it  is  for  his  interest  that  the  in- 
strument should  receive  such  a  construction,  because  it  is  attended  with  greater 
certainty. 

The  disposing  of  the  first  objection  puts  an  end  to  the  second;  for,  according 
to  the  statute,  if  he  holds  or  occupies,  he  may  be  sued  in  an  action  for  use  and 
occupation,  and  we  find  that  he  holds. 

Pabk,  J.  We  must  look  to  the  instrument  to  see  what  was  the  intention  of 
the  parties.  Considering  that  the  plaintiff  is  an  attorney,  who,  professionally, 
would  wish  to  draw  deeds,  the  object  of  the  stipulation  seems  to  have  been  to 
secure  him  a  little  employment  in  that  way ;  for,  till  the  deed  was  executed,  the 
parties  were  to  hold  in  the  same  way  as  under  the  deed.  That  part  of  the  agree- 
ment removes  any  doubt,  '^  And  until  such  lease  shall  be  made  and  executed,  to 
pay  to  the  said  T.  W.  Pinero,  his  executors,  administrators,  and  assigns,  the  afore- 
said yearly  rent,  and  to  hold  the  same  premises  subject  to  the  covenants  above 
mentioned/'    The  defendants  adopt  all  of  them^  and  they  are  inconsistent  with 
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a  holding  from  year  to  year,  especially  those  for  repairing  before  euteriog  on 
possession,  and  for  painting  every  three  years.  Our  decision  will  be  conforma- 
ble with  what  was  laid  down  by  Lord  Ellenborough  in  Poole  v.  Bentley,  ''  that 
the  intention  of  the  parties,  as  declared  by  the  words  of  the  instrument,  must 
goYcm  the  construction/'  And  he  there  was  led,  from  the  covenant  to  lay  out 
money,  to  draw  an  inference  like  that  which  we  have  drawn  in  the  present  case 
from  the  covenant  to  paint.  The  tenant  was  to  do  that  in  the  first  four  years, 
which  was  inconsistent  with  a  tenancy  from  year  to  year.  There  is  nothing  in 
the  second  point. 

*2121  *BuRROUQH,  J.  We  should  overturn  Poole  v,  Bentley,  which  is«good 
-*  law,  if  we  were  to  hold  this  not  to  be  a  demise.  The  other  point  is  quite 
clear.'  This  is  such  a  holding  as  entitles  the  plaintiff  to  sue  in  an  action  for  use 
and  occupation.  Actual  occupation  is  not  necessary;  legal  possession  is  suffi- 
cient ;  and  the  plaintiff  had  possession  enough  to  sue  in  trespass. 

Gabelee,  J.  It  is  time  that  questions  of  this  sort  should  be  set  at  rest.  The 
decisions  are  conflicting,  but  Poole  v.  Bentley  rests  on  a  sound  principle.  There 
is  a  material  distinction  between  Roe  v.  Ashbumer  and  Poole  v.  Bentley.  Ash- 
hurst,  J.,  says,  in  the  former  case,  '^  I  entirely  agree  to  the  position,  that  whether 
an  agreement  of  this  kind  shall  or  shall  not  be  considered  as  a  lease,  ought  to 
depend  on  the  intention  of  the  parties,  which  must  be  collected  from  the  words 
of  the  agreement,  and  from  colli^teral  circumstances.  Where  the  words  are  de 
pnuerUij  '1  demise,'  &c.,  or  an  agreement,  that  'the  party  shall  hold  and 
enjoy,'  and  the  party  is  immediately  put  into  possession,  the  landlord  shall  not 
afterwards  turn  him  out  of  possession,  and  say  that  it  was  not  a  present  demise ; 
for  the  permitting  the  party  to  enter,  is  strong  evidence  to  show  that  the  land- 
lord intended  to  give  a  present  interest.  But  where  the  words  themselves  do 
not  necessarily  implv  it,  and  where  possession  is  not  given,  and  there  is  no  other 
act  to  manifest  such  intention,  then  it  is  merely  an  executory  contract.  Now, 
here  the  words  themselves  import  an  executory  agreement;  for  the  words  'shall 
enjoy'  are  followed  by  '  I  engage  to  give  him  a  lease,'  and  '  I  will  purchase 
land,  &c.,  to  be  added  to  the  rest,'  &c.  And  the  smallness  of  the  quantity  of 
land  to  be  purchased  and  added  to  the  rest  cannot  vary  the  case ;  because  the 
whole  depends,  not  on  what  was  granted  at  the  time  but  on  what  was  to  bo 
**'>131  S^'^^^^  afterwards.  Besides,  the  *rent  is  agreed  upon  at  all  events,  and 
'^  -'  if  this  were  construed  to  be  a  lease,  the  landlord  would  have  a  right  .to 
distrain  for  the  whole  rent,  although  the  addition  were  not  afterwards  made 
by  the  purchase,  and  the  only  remedy  left  to  the  tenant  would  be  by  an  action 
at  law  or  a  bill  in  equity."  In  Poole  v.  Bentley,  there  was  nothing  to  bo 
added  on  the  part  of  the  lessor  subsequently  to  the  agreement,  as  in  Roe  v,  Ash- 
bumer. I  think  a  court  of  equity  would  not,  as  the  counsel  for  the  defendant 
has  contended,  although  there  be  an  actual  demise,  not  under  seal,  refuse  to 
order  a  more  formal  conveyance.  But  the  rule  in  Poole  v,  Bentley,  and  Barry 
V.  Nogent,  5  T.  R.  165,  n.,  ought  to  be  followed  here.  As  to  the  second  pointy 
parties  have  been  repeatedly  held  liable  in  actions  for  use  and  occupation^ 
although  there  has  not  been  an  actual  occupation  for  the  whole  of  the  time  in 
respect  of  which  the  actions  have  been  brought.  Rule  refused. 
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].  A  itatemeiit  in  a  newspaper  of  the  drenmstances  of  a  cause  tried  in  a  court  of  justice,  sivea 
Bs  iirom  the  mouth  of  oouosel,  instead  of  being  accompanied  or  corrected  b^  the  evidence, 
b  not  such  a  report  of  the  proceedings  of  a  court  of  justice,  as  a  newspaper  is  privileged  to 
pablish. 

1  In  mitigation  of  damages,  the  defendant  was  allowed  under  the  general  issue  to  show  that 
he  copied  this  atatement  from  another  newspaper,  but  was  not  allowed  to  ahow  that  it  had 
ippeared  concunantljr  in  several  other  newspapers. 
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LiBiX.  At  the  trial  before  Tindal,  C.  J.,  Middlesex  Bittings  after  Trinitj 
term,  the  defendant,  the  editor  of  a  newspaper,  admitted  the  publication  of  Uie 
matter  complained  of,  which  was  as  follows: — ^^Extraordinary  charge  of 
poaching.  At  the  Gloucester  assizes  an  action  was  brought  by  Lord  De  Clifford 
against  Mr.  Saunders,  *an  attorney  of  Bristol,  and  two  other  persons,  rifxyiA 
under  these  extraordinary  circumstances,  as  stated  by  the  counsel  for  the  ^ 
prosecution.  The  defendant  had  taken  a  cottage  on  the  border  of  Lord  Be 
Clifford's  preserves,  where  he  kept  a  regular  poaching  establishment.  Fair 
sporting  was  out  of  the  question,  for  it  appeared  that  the  defendant  used  to  turn 
out  his  dogs  in  the  night,  when  they  did  much  mischief  on  the  neighbonnDg 
estate.  In  consequence  of  this.  Lord  De  Clifford  gave  orders,  that  all  dogs 
caught  on  his  manors  should  be  brought  into  the  kennel,  and  there  kept  till 
they  were  claimed.  It  happened  that  a  greyhound  of  the  defendant's  was 
found  in  one  of  Lord  De  Clifford's  fields,  and  was  taken  to  the  kennel  to  wait 
its  being  claimed  by  the  owner,  as  it  was  not  certainly  known  to  be  a  dog  of  the 
defendant's.  Instead  of  writing  to  Lord  De  Clifford  to  have  the  dog  delivered 
up,  the  defendant  went  with  two  other  persons,  on  the  22d  of  October,  and  having 
Voken  open  the  door  of  Lord  De  Clifford's  dog-kennel,  he  rescued  the  dog.  These 
parties  came  the  next  day  to  dig  up  the  body  of  a  dead  dog.  Mr.  Saunders  had 
a  horse-pistol,  and  then  insulted  Ix)rd  De  Clifford's  servant ;  and  Mr.  Saunders 
challenged  one  of  the  keepers  to  fight.  The  actual  injury  to  the  kennel  door 
was  not  much,  but  damages  were  sought  to  be  recovered,  which  would  teach  the 
defendant  to  behave  more  correctly  for  the  future.  The  defence  was,  that  the 
defendant  had  done  no  more  than  was  necessary  for  the  recovery  of  his  dog, 
and  that  another* dog  of  his  having  been  shot  by  one  of  Lord  De  Clifford's 
keepers,  and  buried,  they  merely  went  on  the  second  day  to  dig  up  the  bodv  of 
that  dog  and  bring  it  away.  Mr.  Justice  Park  said,  that  the  amount  of  da- 
mages was  not  necessarily  limited  to  the  actual  damage  done  to  the  door  of  ^he 
dog-kennel )  but  still  he  thought  the  jury  should  give  just  such  damages  as 
would  not  be  very  injurious  *to  the  defendant's  pocket,  but  yet  such  as  r*215 
might  have  the  effect  of  making  him  mend  his  ways,  and  behave  with  ^ 
more  propriety  in  future.  Verdict  for  the  plaintiff,  damages  50/.  Mr.  Justice 
Park. — I  shall  certify  for  the  special  jury.  K  the  defendant  dismisses  his  game- 
keepers, he  will  soon  pay  up  the  damages.'^ 

He  then  proved  that  it  was  copied  in  substance  from  the  Observer  newspaper, 
and  proposed  to  give  evidence  that  many  other  journals  had  published  the  same 
statement.     This  evidence  the  learned  Chief  Justice  rejected. 

The  plaintiff  in  reply,  put  in  a  letter  written  by  the  defendant  to  the  plaintiff, 
in  answer  to  an  application  from  the  latter  for  an  explanation  of  the  first  state- 
ment, which  contained  an  explanation,  but  in  language  which  (as  it  was  con- 
tended on  the  part  of  the  plaintiff)  conveyed  a  sneer  also. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  50/.  damages. 

Ludlow,  Serjt.,  moved  for  a  new  trial,  on  these  grounds,  1st.  The  publication 
appearing  on  the  face  of  it  to  be  a  report  of  a  trial  in  a  court  of  justice,  was 
frimA  facie  a  privileged  publication,  and  the  plaintiff  ought  to  have  given  some 
evidence  of  malice,  instead  of  relying  on  the  naked  fact  of  publication.  Curry 
V.  Walter,  1  B.  &  P.  53,  has  established  the  lawfulness  of  such  reports;  and  in 
R.  t'.  Wright,  8  T.  R.  293,  lAwrence,  J.,  said,  <<  It  has  been  said  that  the  pub- 
lication of  the  proceedings  of  courts  of  justice,  when  reflecting  on  the  character 
of  an  individual,  is  a  libel ;  to  support  which  position,  the  case  of  Waterfield  v. 
The  Bishop  of  Chichester,  has  been  cited ;  but  on  examining  that  case,  it  appears 
that  the  charge  there  was,  that  the  plaintiff  had  not  published  a  true  account : 
therefore  I  *do  not  think  that  ease  establishes  the  proposition,  to  sup-  pm^ 
port  which  it  was  cited ;  and  I  am  not  aware  of  any  authority  that  '- 
does  support  it.  The  prooeedings  of  courts  of  justice  are  daily  published,  fioine 
of  which  highly  reflect  on  individuals ;  but  I  do  not  know  that  an  information 
iraa  cTer  granted  against  the  pablishen  of  them.    Many  of  these  proceedings 
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contain  no  point  of  law,  and  are  not  published  nnder  tbe  autboritj  or  sanction 
of  the  Court,  but  they  are  printed  for  the  information  of  the  public." 

The  courts  of  justice  are  open  to  all  who  are  able  to  attend,  and  it  can  scarcely 
be  unlawful  for  a  man  to  read  that  which  it  would  be  lawful  for  him  to  hear. 
Reports  of  what  passes  in  those  Courts,  afford  the  most  instructive  moral  lessons 
U  the  people,  and  it  would  be  inexpedient  in  any  way  to  impede  the  circulation 
of  them. 

The  result  of  all  the  decisions,  as  it  may  be  collected  from  Bromage  v.  Pros- 
ser,  4  B.  &  C.  247,  is,  that  where  matter  published  is  on  the  face  of  it  libellous 
without  excuse,  the  defendant  must  either  show  its  truth,  or  otherwise  make  out 
his  own  justification ;  but  where  it  appears  to  be  a  privileged  communication, 
or  a  publication  of  what  has  passed  in  a  court  of  justice,  the  plaintiff  must  show 
its  untruth,  and  the  motive  of  the  publisher. 

The  defendant  here  has  cautiously  qualified  his  statement,  and  divested  it  of 
its  sting,  by  giving  it  only  as  the  speech  of  counsel. 

2dly.  Evidence  ought  to  have  been  admitted  that  the  same  statement  was 
made  in  other  journals,  not  by  way  of  justification,  but  in  mitigation  of  damages. 
In  Lord  Leicester  v.  Walter,  2  Campb.  251,  the  defendant  was  allowed  to  prove 
i^ljl  under  the  general  issue,  in  mitigation  of  ^damages,  that  before  and  at  the 
^  time  of  the  publication  of  the  libel,  the  plaintiff  was  generally  suspected 
to  be  guilty  of  the  crime  thereby  imputed  to  him,  and  that  on  account  of  this 

suspicion,  his  character  had  not  been  lowered  by  the  libel.     So,  in v. 

Moor,  1  M.  &  S.  284,  in  an  action  of  slander,  for  imputing  to  plaintiff  a  specific 
charge  of  unnatural  practices,  the  declaration  containing  the  usual  allegations  of 
good  fame,  &c.,  the  defendant  was  allowed  upon  cross-examination  to  ask  tha 
plaintiff's  witness  whether  he  had  not  heard  in  the  neighbourhood  reports  that 
the  plaintiff  had  been  guilty  of  such  practices.  In  Wyatt  v.  Gore,  I  Holt,  N. 
P.  C.  299,  it  was  holden,  that  in  an  action  on  a  libel,  to  which  the  general  issue 
was  pleaded,  and  there  was  no  justification,  the  defendant  might  give  in  evidence^ 
in  mitigation  of  damages,  not  only  that  there  were  rumors  and  reports  (of  the 
same  tenour  the  libel)  as  previously  current,  but  that  the  substance  of  the  libel- 
Ions  matters  had  been  published  in  a  newspaper. 

3dly.  The  damages  were,  at  all  events,  excessive,  the  defendant  having 
guarded  his  narrative,  by  giving  it  as  the  statement  of  counsel,  and  having 
reprinted  it  from  another  journal  as  part  of  the  current  news  of  the  day. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  rule  for  a  new  trial  ought  not  to  be 
granted.  The  learned  Serjeant  has  put  his  motion  on  three  distinct  grounds. 
The  first  is,  that  the  plaintiff  did  not  go  far  enough  in  his  evidence,  and  ought 
to  have  proved  that  the  publication  was  an  incorrect  report  of  what  had  occurred, 
or  that  the  defendant  had  been  influenced  by  express  malice  in  making  the  pub- 
lication ;  secondly,  that  evidence  in  mitigation  of  damages  was  improperly 
i^-to-i  rejected;  and,  thirdly,  that  the  damages  were  excessive.  With  respect 
■^  "^to  the  first,  that  which  I  am  about  to  say  will- not  interfere  with  the 
generally  received  doctrine,  that  newspapers  and  other  publications  which  nar- 
rate what  passes  in  courts  of  justice  are,  to  a  certain  extent,  privileged.  No 
one  can  read  their  accounts  of  judicial  proceedings  without  being  sensible,  that, 
on  several  occasions,  they  do,  to  a  great  extent,  serve  the  cause  of  public  jus- 
tice. They  ought,  therefore,  to  be  privileged ;  but  their  privilege  must  be 
restrained  to  occasions  in  which  they  publish  fairly  what  passes  in  the  court. 
Now  it  is  impossible  to  read  the  report  in  this  cause  without  seeing  that  the 
publication  is  ex  parte,  and  is  not  a  fair  and  candid  publication  of  what  took 
place  in  the  court  at  Gloucester.  The  report  itself  begins  by  professing 
to  give  an  account  of  the  action,  as  arising  under  '*  these  circumstances,  as 
Btated  by  the  counsel  for  the  prosecution .''  It  therefore  does  not  even  pro- 
fess to  be  an  account  taken  from  the  evidence  given  at  the  trial,  nor  even  to 
be  an  account  taken  from  oounsers  statement  but  afterwards  corrected  by  the 
•vidence  given  in  the  cause.  Every  body  knows  that  the  statement  of  a  coan- 
■el  is  ex  parte,  and  that  he  is  often  instructed  to  make  allegations  which  it  is 
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ftftorwardfl  imposiiible  to  support  in  proof.  Would  it  be  either  safe  or  proper, 
that  after  a  cause  has  been  tried,  a  statement,  which  the  evidence  has  not  at  all 
supported,  should  be  published  in  a  newspaper ;  and  then  merely  because  that 
statement  had  been  made  by  a  counsel,  it  should  be  held  to  be  privileged  ? 
Ought  such  a  publication  to  be  considered  a  fair  report  of  what  had  passed  in 
court,  although  the  evidence  afterwards  given  might  not  only  not  support,  bat 
might  even  to  some  extent  contradict  it  ?  Ought  such  a  publication  to  be  pri- 
vileged f  1  conceive  not ;  and  1  think  that  such  will  not  be  held  to  be  the  law 
of  the  land.  On  the  face  of  this  report,  it  is  not  a  fair  account  of  the  trial.  It 
begins  by  saying  that  it  *is  a  report  of  the  statement  of  counsel,  and  it  rtoio 
then  goes  on  to  say,  that  the  defendant  took  a  cottage  in  the  neighbour-  *- 
hood  of  Lord  De  Clifford's  preserves,  where  he  kept  up  a  regular  poaching 
establishment.  No  man  can  believe  that  this  is  the  language  of  any  witness — 
it  can  only  be  the  language  of  counsel  in  aggravation  of  the  case  he  is  called  on 
to  support  on  the  part  of  his  client.  The  account  says  fair  sporting  was  out  of 
the  question,  for  the  defendant  was  in  the  habit  of  turning  out  his  dogs  at  night, 
when,  as  it  appeared,  they  did  much  mischief  to  the  neighbouring  estates.  In 
that  part  of  the  report  it  evidently  changes  its  character,  and  goes  into  the  evi- 
dence, for  it  was  only  in  the  evidence  that  this  circumstance  could  have 
'^  appeared.''  The  defendant  has,  besides,  mixed  up  with  the  general  allega- 
tions of  the  counsel  for  the  then  plaintiff,  a  statement  of  the  consequences ;  for 
he  goes  on  to  say,  that  in  consequence  of  these  things.  Lord  De  Clifford  ordered 
all  the  dogs  found  on  his  manor  to  be  taken  to  his  kennel  and  kept  there  till 
claimed.  So  far  this  report  is  of  a  statement  made  on  the  part  of  the  plaintiff 
at  that  trial.  We  come  now  to  the  report  of  the  defence :  and  it  would  bo 
thought,  that  if  this  pretended  to  be  a  fair  report,  the  defence  would  be  set  oat 
with  at  least  the  same  degree  of  exactness  and  accuracy.  This  certainly  would 
have  been  done  in  a  fair  account  of  the  transaction.  Instead  of  this,  there  is 
only  a  dry  observation  or  two  of  counsel,  and  then  comes  the  charge  of  the 
learned  Judge;  and  in  giving  that,  the  defendant  has  singled  out  more  par- 
ticularly that  which  bears  unfavourably  on  the  conduct  of  the  present  plaintiff. 
I  ask  again,  whether  any  one  can  say  that  this  is  a  fair  account  of  the  pro- 
ceeding ?  and  that  question  I  put  to  the  jury,  when  I  left  it  to  them  to  say 
whether,  on  the  face  of  this  account,  it  was  or  was  not  fairly  given  ?  Without 
at  all  breaking  in  *upon  the  supposed  principle  or  right  possessed  by  the  r^oon 
editors  of  newspapers  of  communicating  to  the  public  the  proceedings  in  *- 
courts  of  justice,  I  did  not  think,  nor  did  the  jury  believe,  that  the  account  in 
this  case  was  fairly  given,  or  even  imported  to  be  so.  This  disposes  of  the  first 
ground  of  the  motion.  The  second  is  as  to  the  rejection  of  the  evidence  of  pub- 
lication in  other  newspapers.  It  appeared  to  me,  that  as  there  was  no  justifica- 
tion or  excuse  upon  the  record,  I  had  gone  to  the  full  length  in  allowing  The 
Observer,  from  which  the  libel  had  been  copied,  to  be  put  in  evidence.  That 
evidence  might  weigh  with  the  jury,  as  showing  there  was  less  of  malice  than 
if  the  defendant  had  been  the  original  composer  of  this  libel,  and  so  far  he  had 
the  benefit  of  it ;  but  I  think  I  was  justified  in  declining  to  receive  evidence  of 
a  similar  publication  having  been  made  in  other  newspapers.  As  to  the  ques- 
tion of  damages,  that  is  one  which  at  all  times  it  is  the  peculiar  province  of  a 
jury  to  determine ;  and  it  is  only  when  the  damages  are  excessive  and  exorbi- 
tant to  all  common  understandings  that  the  courts  feel  themselves  called  on  to 
interfere.  Evidence  was  given  of  the  apology  which  the  defendant  offered  to 
insert ;  and,  probably,  the  jury  might  think  that  the  nature  of  the  apology  was 
such  as  to  add  a  degree  of  bitterness  to  the  original  libel.  I  see  no  reason, 
under  all  these  ciroumstanoes,  to  object  to  the  amount  of  the  damages. 

Park,  J.  I  am  of  the  same  opinion.  It  has  been  admitted  that  the  state- 
ment complained  of  imports  a  libel  on  the  plaintiff.  It  charges  him  with  having 
kept  a  poaching  establishment^  in  which  fair  sporting  was  out  of  the  question, 
for  that  he  used  to  torn  out  his  dogs  in  the  night,  when  they  did  much  mischief 
"»D  the  neighbouring  estates.    Bat  it  has  been  contended  that  this  was  a  report 
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^Aoi-1  of  what  passed  in  a  court  of  ^justice,  and  that  snch  a  report  caunot  he 
-'  treated  as  a  lihel.  All  the  cases,  however,  decide,  that  in  order  to 
exempt  the  pnhlisher  of  snch  a  report  from  the  consequences  attached  to  pub- 
lishing a  libel,  it  must  he  a  fair  report  of  what  passed.  In  Stile  v.  Nokes,  7 
East,  492,  where  the  defendant  published  a  highly-coloured  account  of  judicial 
proceedings,  mixed  with  the  party's  own  observations  and  conclusions  upon  what 
passed  in  Court,  which  contained  an  insinuation  that  the  plaintiff  had  committed 
perjury.  Lord  EUenborough  held  that  such  a  publication  could  not  be  justified ; 
and  said,  ''The  account  of  the  proceedings  in  Court  is  so  interwoven  with  the 
comments,  that  we  cannot  with  certainty  separate  them  throughout,  although  we 
can  see  plainly  enough  that  certain  parts  are  an  overcharged  account  of  the 
judicial  proceedings.  The  Court  cannot  decompose  this  mass :  but  the  party 
who  requires  the  separation  to  be  made  for  his  own  defence,  ought  to  have  taken 
upon  himself  the  burden  of  doing  it,  in  order  that  the  Court  might  see  with 
certainty  what  parts  he  meant  to  justify.  I  should  have  great  difficulty  in  say- 
ing what  parts  purport  to  contain  an  account  of  the  trial,  and  what  parts  aro 
libellous.  If  they  cannot  be  separated  by  the  industry  of  the  pleader,  how  can 
they  be  so  by  general  reference  ?  If  they  can  be  so  separated,  they  ought  to  have 
been."  In  the  present  case,  it  is  very  likely  that  the  counsel  said  all  that  has 
been  repeated  by  the  present  defendant,  and  even  that  I  might  have  adopted 
some  of  his  expressions  with  regard  to  the  conduct  of  the  plaintiff;  but  not  one 
of  the  witnesses  said  that  he  kept  a  poaching  establishment,  nor  was  there  any 
proof  that  such  was  the  case.  But  I  cannot  accede  to  the  position,  th^t  a  party 
ia  excused  for  publishing  every  proceeding  in  a  court  of  justice,  even  though  he 
*^221  P^^^^^^  *^^  fairly  and  with  truth.  In  R.  v.  Creevy,  I M.  &  S.  273,  a  mem- 
-'  ber  of  parliament  who  published  in  a  newspaper  the  report  of  a  speech 
delivered  by  him  in  the  House  of  Commons,  was  held  responsible  for  libellous 
matter  contained  in  it,  although  the  publication  was  a  correct  report  of  the  speech, 
and  was  made  in  consequence  of  an  incorrect  publication  having  appeared  in  that 
and  other  papers.  In  R.  v.  Mary  Carlile,  3  B.  &  A.  167,  the  report  of  a  trial  which 
the  defendant  had  published  was  true,  but  Abbott,  C.  J.,  said,  ''There  can  be  no 
doubt  in  the  mind  of  the  Court,  or  of  any  person  acquainted  with  the  law  of  the 
country,  that  if,  in  the  course  of  a  trial,  it  becomes  necessary,  for  the  purposes 
of  justice,  that  matters  of  a  defamatory  nature  should  be  publicly  read,  it  does 
not,  therefore,  follow,  that  it  is  competent  to  any  person,  under  the  pretence  of 
publishing  that  trial,  to  re-utter  that  defamatory  matter."  And  Bayley,  J.,  said^ 
"  We  are  Dound,  for  the  purposes  of  justice,  to  hear  evidence  in  the  course  of 
judicial  proceedings,  the  publication  of  which,  at  any  distant  period  of  time,  or 
at  any  time  afterwards,  may  have  the  effect  of  an  utter  subversion  of  the  morals 
and  religion  of  the  people.  The  first  time  I  had  occasion  to  consider  the  subject, 
was  in  the  case  of  some  trials  for  adultery.  It  very  often  happens,  that,  for  the 
purposes  of  justice,  our  ears  may  be  shocked  with  extremely  offensive  and  indeli- 
cate evidence.  But,  though  we  are  bound,  in  a  court  of  justice,  to  hear  it,  other 
persons  are  not  at  liberty,  afterwards,  to  circulate  it,  at  the  risk  of  those  effects, 
which,  in  the  minds  of  the  young  and  unwary,  such  evidence  may  be  calculated 
to  produce." 

The  present,  however,  is  manifestly  not  a  fair  report  of  what  passed  at  the 
trial  in  question. 
*2'>31       ^  think,  also,  that  there  is  no  ground  for  granting  a  *rule  on  account 

"  -^  of  the  evidence  which  the  learned  Chief  tfustioe  rejected.  Whether 
evidence  as  to  the  plaintiff's  general  character  ought  to  be  admitted  in  an  action 
f'^r  a  libel,  on  the  general  issue,  in  mitigation  of  damages,  has  long  been  veocata 
queiUo.  In  Jones  v.  Stevens,  II  Price,  235,  there  is  a  luminous  exposition  of 
the  whole  law  on  the  subject  by  Wood,  B.,  and  he  strongly  protests  against  the 
admission  of  such  evidence.  But  what  was  rejected  in  the  present  cause  was 
properly  rejected,  since,  if  admitted,  it  could  not  have  operated  as  any  extenoa^ 
tion  of  the  defendant's  conduct 

BuBBOUOHy  J.    This  was  a  libel  on  the  face  of  it^  although  professing  to  be 
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a  report  of  what  passed  in  a  court  of  justice;  for  the  defendant  does  not  profess 
to  state  facts  as  deposed  to  by  witnesses^  but  the  mere  opinion  of  the  connsel 
who  opened  the  cause. 

*As  to  the  rejection  of  evidence  of  publications  by  others  to  the  same  effect,  I 
have  no  idea  that  such  a  fact  would  have  any  weight  at  all.  It  is  of  no  avail 
for  the  defendant  to  say  that  others  have  done  wrong  as  well  as  himself.  The 
evidence  was  properly  rejected. 

Gaselee,  J.     The  only  point  on  which  I  have  entertained  any  doubt,  is, 
Whether  evidence  ought  to  have  been  admitted  that  reports  to  the  same  effect 
were  contained  in  other  publications :  but,  beyond  the  report  which  w<is  admitted, 
the  defendant  was  not  shown  to  have  acted  on  any  knowledge  of  such  publica- 
tions, and,  therefore,  I  do  not  entertain  sufficient  doubt  to  desire  any  alteration 
in  the  judgment  which  has  been  pronounced  by  my  Lord  Chief  Justice.  Whether 
a  defendant,  in  a  libel  cause,  may  be  permitted  under  the  general  issue  to  give 
evidence  of  matters  of  excuse,  in  ^mitigation  of  damages,  or  is  bound  to  rtooA 
plead  such  matters,  seems  still  to  be  veocata  questio  ;  but  the  defendant  here  *> 
nas  neither  pleaded,  nor  offered  to  prove  anything  that  could  operate  as  an  ex- 
cuse.    In  Waithman  v.  Weaver  and  Others,  11  Price,  257,  in  note, — which  was 
ap  action  brought  by  the  plaintiff  against  the  defendants,  who  were  the  propri- 
etors and  printers  of  the  John  Bull  newspaper,  for  a  libel  attributing  to  the 
plaintiff,  amongst  other  things,  the  fact  of  having  bought  from  a  man  of  sus- 
picious character  two  shawls,  for  a  small  sum  of  money,  which  he  had  himself 
gold  to  another  person  at  a  much  higher  price  on  the  preceding  day, — ^when  the 
plaintiff's  case  was  closed,  and  the  defendant's  counsel  had  aodressed  the  jury, 
they  proposed  to  call  witnesses  to  prove  that  the  libel  in  this  respect  was  no 
more  than  a  repetition  of  rumours  which  were  prevalent  at  the  time  of  the  facts 
imputed  to  the  plaintiff  therein,  in  order  to  diminish  the  damages,  in  case  the 
jury  should  find  a  verdict  for  the  plaintiff  on  the  general  issue,  by  removing 
the  impression  of  malicious  invention  in  the  account  complained  of,  and  quoted 
several  authorities  to  show  that  they  were  entitled  to  give  such  evidence ;  but 
Abbott,  C.  J.,  objected  to  admit  evidence  of  the  existence  of  such  injurious 
.  reports,  said  to  be  in  circulation  to  the  prejudice  of  the  plaintiff. 

Rule  refused. 
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Where  a  plaintifl*  makes  Beveral  claims  against  a  defendant,  and  the  defendant  makes  others 
against  the  piaintifT,  if  an  arbitrator,  to  whom  the  cause  is  referred,  finds  that  the  plainiifT 
had  no  cause  of  action,  his  award  is,  in  that  respect  at  least,  sufficiently  certain 

In  this  cause  an  arbitrator  had  to  decide  on  certain  specific  claims  which  the 
plaintiff  made  against  the  defendant,  and  the  defendant  against  the  plaintiff. 
He  made  an  award  in  favour  of  the  defendant,  and  found  generally  that  the 
plaintiff  ^'  had  no  cause  of  action.'' 

Taddy,  Seijt.,  moved  to  set  aside  the  award,  as  not  sufficiently  certain.  He 
contended  it  could  not  be  pleaded  in  bar  if  the  plaintiff  were  again  to  sue  the 
defendant  on  any  of  the  distinct  causes  of  action  submitted  to  the  consideration 
of  the  arbitrator,  as  it  would  not  with  certainty  appear  which  of  them  had  been 
decided  on.     But 

The  Court  held  it  sufficient,  and 

Toddy  took  nothing. 

Tindal,  C.  J.,  was  absent  at  Chambers. 
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*226]  *MADDISON  v.  NUTTALL.    iVov.  11. 

An  ancient  statement  concerning  the  payment  of  the  tithes  of  n  pariah  by  a  modus,  signed  by 
tiie  recta  for  the  time  being,  la  evidence  against  a  succeeding  rector,  as  an  admission  by  his 
predecesiior,  although  found  among  the  title-deeds  of  a  land-owner  in  the  parish,  and  not  in 
the  bishop*  8  registry. 

Debt  for  tithes  of  bay,  in  the  parish  of  West  Monckton,  Somerset.  The 
defendant  pleaded  an  ancient  modus,  or  customary  payment,  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  of  2d,  for  every  acre  of  mciidow  land  lying 
in  the  higher  side  of  the  parish,  where  it  was  averred  the  defendant's  land  lay ; 
and  that  it  was  meadow  land.     The  plaintiff  traversed  the  existence  of  the  modits. 

At  the  trial  before  Tindal,  C.  J.,  Bridgwater  Summer  assizes  1829,  the 
defendant  offered  in  evidence,  among  other  matters  in  support  of  the  modus,  the 
following  document,  which  was  found  among  the  title-deeds  of  an  extensive 
landowner  in  the  parish  : — 

''A  note  of  all  such  tenthes  and  tithes  as  have  been  usuallye  and  accustomablye 
paied  within  the  parishe  of  West  Monckton,  and  oountie  aforesaid,  and  manner 
of  the  payment  thereof  tyme  out  of  minde,  and  noe  other,  nor  otherwise  than 
as  followeth ,  videlicet, 

Imprimisy  at  Ester,  before  takinge  of  the  communion,  the  communicants 
ought  to  come  to  the  churche,  and  there  with  the  parson  are  to  make  their  Ester 
boocke,  and  are  to  shew  him  what  groundes  they  lett  or  sett. 

Item,  for  a  garden  vsed  to  be  paied  Id, 

Item,  for  each  communicant  paied  Id. 

Item,  in  the  higher  side  of  the  saied  parishe  payde  for  every  tithable  acre  of 
meadow  ijc^." 

^Thcre  was  a  great  variety  <ji  other  items,  some  of  which  were  alleged  by  the 

plamtiff's  counsel  to  be  rank  moduses,  and  the  document  concluded  as  follows : — } 

*9S71       ^^i^^j  ^^  parson  is  to  keepe  a  bull  and  a  bore  for  *the  parishe,  or 

-I   muste  allowe  them  what  they  paye  to  other  men  for  his  dcfaulte  in  either 

kinde  in  y^  behalfe. 

'^  The  abouesayde  tenth's  tythes  and  no  other,  and  manner  of  paymente  as 
abousayde  and  not  otherwise,  have  bene  eu''  vsuallye  payde,  as  it  appeares  by  a 
certayne  role  bearing  date  the  22  daye  of  August,  in  the  yere  of  our  Lord  God 
1619,  keept  in  the  parish  chest,  subscribed  vnto  by  fewer  seuerall  man  who  were 
Procters  and  gatherers  of  the  tithes  and  tenthes  as  abouesaid  at  seuerall  tymes 
for  certaine  yeres  together,  besides  diusse  other  of  the  most  able  and  sufficient 
Jnen  of  the  same  parishe. 

"  ha  eU  W.  KiNQfiLAKE.  (Philipus  ffrt  bect.) 

*'  Phiup  Matuew,  als.  procter, 

<<  The  marke  of  X  John  Prince, 

William  Rayer. 

^'HUMF.  QuiCKBy 

<<  EoM.  Jane, 

<'  Thomas  Stevens. 

*^  Henbt  H.  Crosse, 

"John  Have, 

"  Thomas  T.  L.  Upham." 

A  terrier,  signed  by  Philip  Fry,  but  relating  chiefly  to  the  parsonage  house 
and  glebC;  having  been  put  in  from  the  bishop's  registry,  in  which  terrier  there 
was  no  mention  of  this  modus  for  hay ;  it  was  objected  that  the  document  offered 
by  the  defendant,  purported  to  be  a  terrier,  and  ought  not  to  be  received,  because 
it  did  n<Jt  come  from  the  proper  custody ;  —  the  bishop's  registry,  or  the  parish- 
ehcst.  But  Philip  Fry  having  been  proved  to  have  been  rector  of  the  parish 
from  1587  to  1642,  and  his  handwriting  having  been  also  proved  by  a  comparison 
to*>sc\  ^^  entries  made  by  him  in  the  parish  books,  and  with  his  signature  to 
J  docomentB  in  the  ^bishop's  registry,  the  Chief  Justice  received  tho 
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aboye  document  in  evidenoe,  not  as  a  terrier,  but  as  an  admission  made  by  the 
rector  for  the  time  being. 

It  appeared  that  the  boundary  between  the  higher  and  lower  division  of  the 
parish  was  not  very  accurately  known;  had  occasionally  been  varied  by  the 
removal  of  fences  and  otherwise;  and  that  the  field  from  which  the  plaintiff 
claimed  tithes  in  the  present  action,  had  once  been  ploughed,  but  was  soon  laid 
down  to  grass  again.  It  was  clearly,  however,  within  the  higher  division,  as 
alleged  in  the  plea. 

A  verdict  having  been  given  for  the  defendant, 

M&revoetherj  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  the  document 
found  in  the  custody  of  the  landowner  ought  not  to  have  been  received  in  evi- 
dence, even  as  the  admission  of  a  preceding  rector,  when  there  was  a  regular 
document  of  the  same  kind,  the  terrier  from  the  bishop's  registry,  containing 
no  mention  of  the  modus ;  Atkins  v.  Hatton,  3  Gwill.  1406,  2  Anst.  886 ;  that 
the  document  itself  was  not  entitled  to  any  credit,  alleging  as  it  did  uncertain 
and  rank  mouses ;  and  that  no  modus  for  a  division  of  the  parish  could  be 
certain,  unless  that  division  were  accurately  ascertained.  He  objected  also, 
that  a  modus,  being  pleaded  from  time  immemorial,  could  apply  only  to  an- 
cient meadow ;  that  no  evidence  had  been  offered  to  show  that  the  land,  the 
tithes  of  which  were  in  question,  was  ancient  meadow,  and  at  all  events,  that  it 
ceased  to  be  such  when  it  had  been  once  ploughed. (a) 

TiNDAL,  C.  J.  The  document  objected  to  was  evidence  for  the  jury,  valeai 
quantum.  It  was  a  very  *ancient  document,  signed  by  the  rector,  and  r^oq 
headed  <<  Notification  of  the  tithes  of  the  parish."  Though  it  did  not  ^  ^ 
come  out  of  the  proper  repository  for  a  terrier,  it  must  have  been  evidence 
against  the  rector  who  signed  it,  during  his  incumbency ;  and  if  so,  it  is  not  easy 
to  see  why  it  should  not  be  evidence  against  a  successor  as  the  admission  of  one 
of  his  predecessors.  It  was  not  of  so  much  weight  as  a  regular  terrier,  but  still 
was  $ome  evidence  to  go  to  the  jury.  With  respect  to  the  boundary  of  the 
divisions  of  the  parish,  the  jury  had  to  consider  a  great  mass  of  discordant  evi- 
dence, but  it  was  admitted  that  the  field  in  question  was  within  the  division 
subject  to  the  modus,  and  if  an  occasional  alteration  of  fences  were  sufficient  to 
destroy  a  modus,  the  end  might  frequently  be  attained  by  trick  and  management. 

The  circumstance  that  the  field  had  once  been  ploughed,  would  not  idter  the 
right  when  it  became  meadow  again.  There  is  no  ground  for  granting  the  rule 
which  has  been  prayed. 

Park,  J.  The  whole  of  the  objection  to  the  evidence  which  has  been 
received,  rests  on  the  assumption,  that  the  document  in  question  was  not  a  ter- 
rier. But  it  was  not  received  as  such.  A  terrier  ought  to  come  from  the 
bishop's  registry,  and  then  it  is  unnecessary  to  prove  the  rector's  handwriting. 
In  the  present  case  his  handwriting  was  proved,  and  the  instrument  was 
received  only  as  the  statement  of  an  interested  person  against  himself.  Sup- 
pose he  had  given  a  receipt  for  the  modus :  would  not  that  have  been  evidence 
against  a  successor  ?  The  instrument  in  question  was  properly  admitted  upon 
the  same  principle  as  such  a  receipt. 

Burro UOH,  J.  The  document  was  clearly  evidence  as  an  admission  by  a 
preceding  rector,  and  the  '''circumstance  of  a  terrier  from  the  bishop's  ptoQo 
registry  being  also  produced  could  not  be  a  ground  for  rejecting  it.  It  *- 
was  offered  with  a  different  intent,  and  stood  on  a  footing  different  from  the 
terrier.  The  boundary  was  altogether  a  question  for  the  jury,  and  though 
modus  for  meadow  land  is  no  longer  payable  if  it  be  converted  into  arable,  yet 
if  it  be  restored  to  meadow  again,  the  modus  still  attaches. 

Gaselee,  J.,  concurring,  the  rule  was  Sefiuied. 

\a)  Bat  see  fiisliop  «.  Chicheater,  Gwill.  1323,  that  a  parochial  modua  may  extend  to  lands 
•acloaed  within  time  of  memory ;  aliter  as  to  a  /arm  modua. 
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IN  THE  EXCHEQUER  CHAMBER. 

EDWARDS  V.  BENNETT.    Ifbv.  13. 

(Id  Error.) 

1.  AnaaiisCant  oTeraeer,  appointed  under  the  59  G.  3,  c.  12,  and  havinc,  byTirtue  of  his  office, 
the  poor  rate  in  his  custody,  is  liable  to  a  penalty  for  refusing  to  produce  it  to  an  inhabitant 
when  lawfully  demanded,  according  to  the  17  G.  2,  c.  3. 

2.  The  declaration  alleged  that  defendant  was  asaistant  overseer ;  that  a  rate  for  the  relief  of 
the  poor  was  made  and  duly  allowed ;  and  although  defendant,  aa  auch  asaistant  overseer, 
bad  the  rate  in  his  possession,  and  although  plaintiff,  at  a  reasonable  time,  demanded  an 
inspection  of  it,  and  tendered  If.,  yet  defendant  refused  to  produce  it,  whereby  he  forfeited 
20/.: 

Held,  on  motion  in  arrest  of  judgment,  that  the  count  was  tufficient ;  for  if  the  defendant  had 
the  rate  in  his  custody  at  assistant  overseer,  it  might  be  presumed  that  it  waa  his  duty  to 
produce  it  when  lawfully  demanded. 

The  declftration  allesed,  that  plaintiff,  before  and  at  the  time  of  the  com- 
mitting of  the  offence  thereinafter  mentioned,  was  an  inhabitant  of  the  parish 
^2311  ^^  AlmondsbuTj,  in  the  county  of  Gloucester :  that  before  *and  at  the 
-^  time,  &c.,  the  defendant  was  the  assistant  overseer  of  that  parish :  and 
that,  theretofore,  to  wit,  on,  &c.,  at,  &c.,  the  churchwardens  and  oyerseers  made 
a  certain  rate  for  the  relief  of  Uie  poor  of  the  said  parish,  and  which  rate  was 
afterwards  and  before,  &c.,  allowed  by,  &c.,  and  published  by  the  churchwardens 
and  oyerseers  of  the  poor  of,  &c. ;  ana  that  afterwards,  and  at  a  reasonable  time, 
to  wit,  &c.,  plaintiff  requested  defendant,  as  such  assistant  overseer,  to  permit 
him,  plaintiff,  to  inspect  the  said  rate,  and  then  and  there  tendered  to  him  Is. 
for  the  same.  And  although  the  defendant  then  and  there  (as  such  assistant 
overseer)  had  the  said  rate  m  his  possession,  yet  he  would  not  permit  the  plain- 
tiff to  inspect  it,  whereby  defendant  forfeited  for  such  offence  20^.,  Sec. 

In  Michaelmas  term,  1828,  the  Court  of  King's  Bench  discharged  a  rule  for 
arresting  the  judgment,  on  the  ground  that  it  was  not  averred  in  the  declaration 
that  it  was  the  duty  of  the  defendant,  as  assistant  overseer,  to  exhibit  the  rate 
to  the  plaintiff  when  requested.     And  upon  a  writ  of  error  to  this  Court, 

Ludlowy  Serjt.,  argued  for  the  defendant  below.  The  declaration  does  not 
bring  the  defendant  below  within  either  the  words  or  the  meaning  of  the  17  O. 
2,  o.  3.  The  words  are,  **  That  the  churchwardens  and  overseers  of  the  poor,  or 
other  persons  authorized  to  take  care  of  the  poor  in  every  parish.  Sec,,  shall  permit 
all  and  every  the  inhabitants  of  the  parish,  &c.,  to  inspect  every  such  rate  at  all 
reasonable  times,  &c/'  The  words,  *^  other  persons  authorized  to  take  care  of  the 
poor,''  were  probably  introduced  to  include  persons  mentioned  in  the  9  G-.  1,  c. 
7,  which  authorizes  the  farming  out  of  the  poor,  and  cannot  apply  to  the  pre- 
sent plaintiff.  Under  the  59  G.  3,  c.  12,  assistant  overseers  are  appointed ;  but 
^2321  ^^^^  ^^  °^^  ^^^^  deputy  overseers,  they  are  not  the  ^representatives  of 
■*  the  overseers  in  all  their  duties,  but  only  in  those  for  the  discharge 
whereof  they  are  specially  appointed.  The  declaration  should,  therefore,  have 
averred  distinctly  that  it  was  the  duty  of  the  defendant  below,  as  assistant  over- 
seer, to  produce  the  rate.  The  right  of  action  is  not  founded  on  the  mere 
possession  of  the  rate  by  the  defendant  below ;  he  may  have  been  intrusted 
with  it  for  certain  specific  purposes,  excluding  the  duty  of  exhibiting  it.  The 
allegation  that  the  defendant  below  had  the  rate,  without  the  allegation  that  it 
was  his  duty  to  produce  it,  is,  therefore,  insufficient :  Max  v.  Roberts,  12  East, 
89  ;  Bex  v,  Everett,  8  B.  &  C.  114 ;  Sutton  v.  Johnstone,  1  T.  R.  493.  It 
makes  no  difference  that  this  motion  comes  after  verdict,  for  the  plaintiff  below 
was  only  bound  to  prove  the  facts  alleged  in  the  declaration,  and  it  cannot  be 
presumed  that  any  others  were  proved;  Spires  v.  Parker,  1  T.  R.  141 ;  and 
therefore,  unless  these  facts  disclose  a  good  cause  of  action,  judgment  must  be 
anested. 

Campbell  for  the  plaintiff  below.     The  argument  on  the  other  side  would  go 
to  repeal  the  17  G.  2.    For  the  rate  may  be  properly  in  the  possession  of  the 
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assistant  overseer,  and  if  he  be  unpunishable  for  refusing  to  produce  it,  and  the 
overseer  may  excuse  himself  on  the  ground  that  the  rate  is  properly  in  the  pos- 
session of  the  assistant,  the  parishioner  is  without  remedy.  But  an  assistant 
overseer,  appointed  with  all  the  powers  of  an  overseer,  is  an  overseer  within  the 
intent  of  17  G.  2.  He  is  a  species  under  the  genus  overseer ;  and,  after  verdict 
at  least,  the  allegation  in  this  declaration  is  sufficient.  It  is  alleged  that  he 
was  assistant  overseer,  and,  as  such,  had  the  rate  in  his  possession.  If  facts  are 
alleged  from  which  the  duty  necessarily  arises,  *the  Court  will  take  r-Moo 
judicial  notice  of  the  duty ;  and  it  could  not  have  been  proved  at  the  ■- 
trial  that  he  had  the  rate  as  assistant  overseer,  without  showing  an  appointment 
pursuant  to  59  G.  3,  on  which  the  duty  would  necessarily  appear. 

TiNDAL,  C.  J.  Two  objections  have  been  made  to  the  record  in  this  case. 
First,  That  an  assistant  overseer  is  not  within  the  act  17  G.  2,  c.  31,  so  as  to 
be  subject  to  the  penalties  imposed  on  overseers  for  non-observance  of  their 
duty  to  produce  the  parish  rate  when  properly  required ;  and. 

Secondly,  That  there  b  no  sufficient  allegation  of  its  being  the  duty  of  the 
defendant  to  produce  his  rate. 

We  are  of  opinion  that  neither  of  the  objections  is  tenable,  and  that  the  judg« 
ment  must  be  affirmed. 

As  to  the  first,  by  the  17  G.  2,  o.  31,  s.  13,  it  is  enacted,  <<  That  if  any 
churchwarden  or  overseer  of  the  poor,  or  other  person  authorissed  as  aforesud,(a) 
shall  not  permit  any  inhabitant  or  parishioner  to  inspect  the  said  rateS;  or  shall 
refuse  or  neglect  to  give  copies  thereof  as  aforesaid,  such  churchwarden  or 
overseer,  or  other  person  authorized  as  aforesaid,  for  every  such  offence,  shall 
forfeit  and  pay  to  the  party  aggrieved  the  sum  of  20^.,  to  be  sued  for  and 
recovered  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his  majesty's 
courts  of  record."  And  it  has  been  urged,  that  an  assistant  overseer  does  not 
fall  within  any  of  these  descriptions.  It  may  be  said,  indeed,  that  he  is  not  an 
overseer  or  churtshwarden ;  but  whether  he  be  a  person  authorised  to  have  the 
care  of  the  poor,  must  depend  on  the  nature  of  his  appointment.  By  the  59  G. 
3,  c.  12,  s.  7,  it  is  enacted,  '<  That  it  shall  be  lawful  for  the  inhabitants  of  any 
parish,  in  vestry  assembled,  to  nominate  and  elect  any  discreet  person  or  per^ 
sons  to  be  assistant  overseer  or  overseers  *of  the  poor  of  such  parish,  and  r^oo  4 
to  determine  and  specify  the  duties  to  be  by  him  or  them  executed  and  per-  '- 
formed,  and  to  fix  such  yearly  salary  for  the  execution  of  the  said  office,  as  shall 
by  such  inhabitants  in  vestry  be  thought  fit ;  and  it  shall  be  lawful  for  any  two 
of  his  majesty's  justices  of  the  peace,  and  they  are  hereby  empowered,  by  war* 
rant  under  their  hands  and  seal,  to  appoint  any  person  or  persons  who  shall  be 
80  nominated  and  elected  to  be  assistant  overseer  or  overseers  of  the  poor,  for 
such  purposes  and  with  jsuch  salary,  as  shall  have  been  fixed  by  the  inhabitants 
in  vestry." 

If  by  this  enactment  he  is  a  person  aul^orized  to  have  the  care  of  the  poor,  he 
comes  within  the  operation  of  17  G.  2.  And  it  would  be  a  narrow  construction 
of  that  statute,  to  confine  its  operation  to  offices  known  at  the  time  of  its  enact- 
ment, when  it  contains  general  words,  comprehensive  enough  to  embrace  an 
office  created  afterwards  for  the  same  purposes. 

But  it  has  been  argued,  that  even  if  he  be  within  the  operation  of  the  former 
statute,  it  does  not  sufficiently  appear  in  this  record.  Had  the  objection  been 
made  on  demurrer,  it  must  have  prevailed ;  but  there  is  enough  to  enable  us  to 
intend,  after  verdict,  that  he  was  found  to  be  a  person  liable  to  the  penalties 
of  the  act.     The  declaration  alleges  that  he  was  assistant  overseer.     That  alle- 

gation  could  not  have  made  out  in  proof,  without  putting  in  the  warrant 
y  which  he  was  appointed ;  which  having  been  before  the  judge,  and  snbjeet 
to  the  observations  he  would  make  upon  it  to  the  jury,  we  may  assume  from 
the  verdict  that  the  duties  prescribed  were  such  as  brought  him  within  the 
Dperation  of  the  statute.     The  declaration  then  goes  on  to  state,  that  the 

(a)  **  To  take  care  of  the  popr."  a.  I 
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book  being  in  bis  possession  as  assistant  oveneer,  bevas  required  to  produce  it; 
and  after  verdict  we  cannot  intend  that  bis  possession  was  not  legal.  In  either 
,^o9c-|  view  of  the  case,  therefore,  whether  he  was  a  person  ^authorized  to  haye 
^  the  care  of  the  poor,  or  legally  had  the  custody  of  the  rate-book,  there 
was  sufficient  to  bring  him  within  the  operation  of  the  statute ;  and  we  cannot 
be  called  on  to  intend,  after  verdict,  that  he  is  not  to  discharge  duties,  without 
proof  of  which  the  verdict  oould  not  have  passed.  Rex  v,  Everett  is  altogether 
distinguishable.  There,  an  information  stated  that  certain  goods  were  about  to 
be  imported  into  Great  Britain  from  parts  beyond  the  seas,  in  respect  of  which 
certain  duties  would  be  payable ;  that  one  R.  H.  at  the  time  of  committing  the 
offence  thereinafter  mentioned,  was  a  person  employed  in  the  service  of  the  cus- 
toms, and  that  it  was  the  duty  of  him,  as  such  person  so  employed  in  the  service 
of  the  customs,  to  arrest  and  detain  all  such  ffoods  as  should  be  imported,  which 
upon  such  importation  would  become  forfeited  to  the  king  by  virtue  of  any  act  of 
parliament  relating  to  the  customs,  and  which  would  be  liable  to  be  seized ;  and 
that  the  defendant,  well  knowing,  &c.,  unlawfully  and  corruptly  solicited  R.  H. 
being  such  person  so  employed  in  the  service  of  the  customs,  when  certain  goods 
should  be  imported,  which  upon  importation  would  be  liable  to  be  seized  or  for- 
feited, to  forbear  to  arrest  and  detain  the  same,  &o.  It  was  held,  that  inasmuch 
as  it  was  not  the  duty  of  every  person  employed  in  the  service  of  the  customs  to 
arrest  and  detain  goods  which  would  be  liable  to  be  seized  as  forfeited,  the  count 
was  bad  for  want  of  showing  that  R.  H.  was  a  person  whose  duty  it  was  to  arrest 
and  detain  such  goods. 

But  here  the  count  alleges,  that  the  defendant  had  the  possession  of  the  rate 
as  assistant  overseer;  an  cdlegation  which  could  not  have  been  proved  without 
showing  the  appointment,  in  which  the  defendant's  duty  would  sufficiently 
appear.  Judgment  affirmed. 
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Where  an  affidavit  is  sworn  by  two  deponents,  the  names  of  both  must  be  specified  in  the 

jurat. 

MERKWjfiTHEK,  Scijt.,  in  showing  cause  against  a  rule  obtained  by  WildSf 
Seijt.,  objected  that  the  affidavit,  on  which  the  rule  had  been  obtained,  wat 
defective  in  the  yunU.  The  affidavit  had  been  sworn  by  two  persons,  and  the 
jurat  stated  it  to  have  been  sworn  by  ''  both  the  deponents,"  without  specify 
ing  their  names  severally.  By  a  rule  of  the  King's  Bench,  both  names  are  to 
be  named  in  the  jurats  and  the  affidavit  is  to  be  excluded  if  the  jurat  contun 
any  interlineation  or  erasure. 

The  -secondary  stated,  that  the  practice  in  this  court  was  the  same. 

Wilde  contended  there  was  no  rule  on  the  subject  in  this  court,  and  that  the 
first  branch  of  the  rule  in  the  Kin^s  Bench  was  only  directory. 

Upon  the  report  of  the  officer,  however,  the  Court  discharged  the  rule,  but 
without  costs.  They  added,  that  the  practice  as  to  the  jurat  ought  to  be 
observed  strictly ;  and  that,  in  future,  they  would  discharge  with  costs  a  rule 
under  similar  circumstances. 


ADDIS  V.  THOMAS.    Nov.  14. 

rule  to  plead  rnnst  be  given  after  amendment  of  the  declaration,  although  the  amend* 

ment  be  on  payment  of  ooeta. 

On  th9  28th  of  July  the  plaintiff,  after  a  rule  to  plead  and  time  allowed  for 
pleading,  obtained  leave  to  amendlhis  declaratioo  upon  payment  of  costs  j  wbA 
YoL.  XIX.— 15  x2 
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afterwardfl  signed  judgment  for  wsnt  of  a  plea,  without  giving  a  neir  role  to 
plead. 

*R%MeUy  Seijt.,  obtained  a  rule  nin  to  set  aside  the  judgment  for'  r^nqY 
irregularity,  on  the  ground  that  the  defendant  ought  to  have  had  a  new  ^ 
rule  to  plead. 

Wilde,  Seijt.,  contrdy  contended,  that  where  the  plaintiff  paid  costs  upon 
amending,  the  defendant  was  entitled  to  no  imparlance,  and  therefore  it  was  not 
necessary  to  give  a  new  rule  to  plead.     Cromp.  130. 

But  the  Court,  on  the  report  of  the  secondary,  held  that  a  new  rule  to  plead 
must  be  given,  whether  the  amendment  were  on  payment  of  costs  or  not.(a) 

Rule  absolute. 

(a)  See  Tidd,  475,  and  the  authorities  there  cited. 
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Where  the  defendant  died  before  the  application,  the  Court  refused  to  amend  a  Ji.  /a.  hy 

inserting  the  testatum  clause. 

Wilde,  Seijt.,  had  obtained  a  rule  nin,  calling  on  the  plaintiff  to  show  caose 
why  a  writ  of  fieri  /acicLS  issued  in  this  cause  should  not  be  set  aside  for  irre- 
gularity, and  the  money  levied  under  it  bo  paid  to  the  administrator  cum  teston 
mento  annexe  of  the  defendant,  who  had  died  since  the  issuing  of  the  writ. 

Taddy,  Serjt.,  at  the  same  time  obtained  a  rule  nisi  to  amend  the  writ  by 
inserting  the  testatum^  the  omission  of  which  was  the  ground  relied  on  for  set- 
ting it  aside ;  and  he  relied  on  Meyer  v,  Bing,  1  H.  Bl.  541,  where  this  Goort 
permitted  a  ji.  fa.  to  be  amended  by  the  insertion  of  the  testatum  clause. 

Wilde.  Such  amendments  are  only  allowed  when  third  persons  are  not 
affected,  and  no  new  interests  have  '''intervened.  In  Inman  t;.  Huish,  r*QQQ 
2  N.  R.  183,  the  Court  refused  to  amend  a  testatum  capias^  because  the  ^ 
bail  would  be  affected  by  the  amendment.  In  Hunt  v.  J?asman,  4  M.  &  S.  329^ 
the  Court  refused  to  amend  a^.  fa.  where  the  defendant  had  become  bankrupt 
before  sale  of  the  goods  taken  under  it;  and  in  Johnson  v.  Dobell,  1  M.  & 
P.  28,  the  Court  refused  to  permit  a  capias  to  be  amended,  unless  the  plaintiff 
would  consent  to  discharge  the  bail  on  the  defendant's  entering  a  common 
appearance. 

Toddy.  An  administrator  stands  in  the  same  situation  as  the  defendant, 
especially  after  execution  executed,  as  here ;  his  situation  is  very  different  from 
that  of  bail  or  assignee. 

TiNDAL,  C.  J.  This  case  falls  within  the  exception  to  ordinary  cases  of 
amendment.  The  insertion  of  the  testatum  is  not  a  matter  of  importance,  and 
would  be  permitted  in  ordinary  cases.  But  it  is  a  good  ground  of  distinction, 
if  the  Court  can  see  that  the  parties  are  not  in  the  same  situation.  Here,  the 
defendant  has  died  since  the  execution  of  the  writ,  and  the  administrator  who 
succeeds  mav  have  suffered  a  judgment  for  the  benefit  of  other  creditors.  At 
idl  events,  the  interest  of  others  may  be  affected.  The  rule  for  the  amendment, 
therefore^  must  be  discharged,  and  the  riile  for  setting  aside  the  writ  be  made 

Absolute. 
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AffidaTit  '*  that  defendant  waa  indebted  to  plaintiff  on  a  bill  drawn  by  M.  D.  upon  and  accepted 
Sy  defendant  and  endorsed  by  M.  D.  to  plaintiff"  (withoat  aaying  that  the  bill  waa  drawn 
payable  to  order),  Held  sufficient  to  hold  defendant  to  bail. 

JoNXS,  Seijt.,  obtained  a  rule  nui  to  set  aside  the  bail-bond  in  this  oaae,  for 
an  alleged  defect  in  the  affidavit  to  hold  to  bail. 
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The  pliuntiiF  had  deposed  that  the  defendant  was  indebted  to  him  in  the  sum 
of  250/.  ''  on  a  hill  of  exchange  drawn  by  M.  J.  J.  Donlan  upon  and  accepted 
bj  the  defendant,  and  endorsed  by  M.  J.  J.  Donlan  to  the  plaintiff." 

It  was  objected;  that  as  the  bill  was  not  stated  to  hare  been  made  payable  to 
order,  it  did  not  appear  that  Donlan  had  any  authority  to  transfer  it  by  endorse- 
ment, or  in  what  character  the  plaintiff  was  entitled  to  sue :  and  Balbi  v.  Bat- 
ley,  6  Taant.  25,  was  relied  on,  where  an  affidavit  that  the  defendant  was 
indebted  on  promissory  notes,  without  saying  that  they  were  given,  or  payable, 
or  endorsed  to  the  plaintiff,  was  holden  insufficient. 

Wildej  Serjt.,  who  showed  cause,  relied  on  Bradshaw  v.  Saddin^n,  7  East, 
94,  confirmed  by  Bennett  v.  Dawson,  4  Bingh.  609,  1  M.  &  P.  594,  where  the 
Court  admitted  that  the  cases  were  conflicting,  and  that,  therefore,  they  must 
have  recourse  to  common  sense ;  they  then  said,  that  the  true  principle  was  to 
support  the  affidavit,  if  perjury  could  be  assigned  on  it :  and  held  an  affidavit 
precisely  similar  to  the  present  to  be  sufficient. 

Jones.  Bradshaw  v.  Saddington,  on  which  the  Court  relied  in  Bennett  r. 
jM^A-i  Dawson,  was  decided  on  a  wrong  ^principle ;  namely,  that  if  it  was  sworn 
^  the  defendant  was  indebted,  and  in  a  sufficient  amount,  perjury  might  be 
assigned.  But  it  would  not  be  safe  to  deprive  a  defendant  of  his  liberty  with- 
out calling  on  the  plaintiff  to  show  the  character  in  which  he  sued,  or  at  least 
that  he  had  authority  to  sue  :  for  the  defendant  might  be  indebted,  and  to  a 
great  amount,  and  yet  the  debt  might  be  one  on  which  the  plaintiff  might  have 
no  right  to  hold  him  to  bail ;  as  an  equitable  debt ;  and  on  the  allegation  of 
which,  therefore,  it  might  be  impossible  to  indict  him  for  perjury.  In  Bennett 
o.  Dawson  it  was  sworn,  that  the  defendant  was  indebted  for  money  lent  on  a 
bill  of  exchange,  which  entirely  distinguishes  it  from  the  present  case,  as  the 
loan  was  sufficient  to  constitute  a  debt.  In  Cathrow  v,  Hagger,  8  East,  106, 
and  Fenton  v.  Ellis,  6  Taunt.  192,  it  was  holden  not  sufficient  to  depose  that 
the  defendant  was  indebted  for  goods  sold  and  delivered,  without  adding  ''  by 
the  plaintiff."  And  Balbi  v.  Batley  was  subsequent  to  Bradshaw  v.  Sad- 
diBgton. 

TiNDAL,  C.  J.  We  think  the  affidavit  is  sufficient.  It  states  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  250/.  on  a  bill  of  exchange, 
drawn  by  M.  J.  J.  Donlan  upon  and  accepted  by  the  defendant,  endorsed  by 
M.  J.  J.  Donlan  to  the  plaintiff,  and  now  due  and  unpaid.  The  only  objection 
is,  that  it  is  not  stated  the  bill  was  drawn  payable  to  order.  Now  the  defend- 
ant>  as  acceptor,  is  the  person  primarily  liable  to  pay  the  bill ;  and  it  was  unne- 
cessaiy  for  the  holder  to  show  whether  he  claimed  through  one  or  many  endorse- 
ments. It  was  sufficient  for  him  to  say  generally,  that  the  bill  passed  to  him 
by  endorsement,  on  which  allegation,  if  the  fact  were  not  so,  perjury  might 
M4Y\  ^SLve  been  assigned.  Whatever  may  have  been  laid  down  on  the  ^subject 
-*  in  prior  decisions,  it  is  better  to  adhere  to  the  last,  and  not  involve  plain- 
tiffs in  distinctions  too  subtle  for  ordinary  apprehensions.  If  the  Court  can  see 
that  there  is  a  sufficient  debt  existing,  that  it  is  alle^  with  sufficient  precision 
to  save  the  defendant  from  being  arrested  a  second  time  for  the  same  cause,  and 
that  peijury  can  be  assigned  on  the  affidavit,  all  has  been  done  that  can  reason- 
ably be  required.  This  was  the  principle  on  which  the  Court  decided  in  Ben- 
nett V,  Dawson,  and  to  this  it  is  better  we  should  now  adhere. 

Pakk,  J.  In  Bennett  v.  Dawson,  the  Court  endeavoured  to  get  at  a  sound 
principle,  and  I  think  we  ousht  not  to  reocde  from  that  decision. 

BuBROUOH,  J.  The  afficutvit  is  sufficient ;  and  if  we  had  heard  it  at  first, 
we  should  not  have  sranted  a  rule  nisi, 

Gaselee,  J.  I  (mould  think  the  rule  nisi  ought  to  have  been  granted;  and 
it  is  only  on  the  authority  which  has  been  cited  to-day,  that  I  am  prepared  to 
say  the  affidavit  is  sufficient.  I  am  not  sure  that  Bennett  v.  Dawson  is  quite  m 
point,  because  there  it  appeared  on  the  affidavit,  that,  independently  of  the  bill 
of  exchange,  the  defenoant  was  indebted  for  money  lent.  But  Bradshaw  v. 
Saddington  was  quoted  and  relied  on  in  that  case;  and  on  the  authority  of  that 
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decision  I  liold  the  present  affidavit  sufficient.  If,  instead  of  one,  tbere  had  heeD 
ten  endorsements  in  this  case,  it  wonld  not  have  been  necessary  for  the  plaintiff 
to  have  traced  the  whole  chain :  and  as  it  does  appear  the  bill  was  accepted  i>y 
the  defendant  and  endorsed  to  the  plaintiff,  a  sufficient  title  is  shown,  and  the 
rule  must  be  Dischai^ged. 


*CHARRINGTON  t;.  LAINa.    Mv.  17.  {*242 

In  an  action  on  the  case,  defendant  gave  a  cojrnMnf  for  2001.,  with  a  defeasance  conditioned  lor 
the  performance  of  rarious  matters  by  a  ^ven  time,  and  performed  the  matters  (in  part  at 
least)  within  two  months  after  the  time  stipulated.  Plaintiff*  having  issued  execution  on  the 
eopiovit,  the  Court  referred  it  to  the  protboDOtary,  to  see  how  much,  if  anything,  ou^t  to  b« 
paid  to  the  plaintiff. 

The  defendant  having  been  sued  for  damages  occasioned  by  his  breaking  up  % 
highway,  gave  in  December  last  a  cognovit  for  2001,  with  a  defeasance,  ^nder 
which  it  was  provided,  that  execution  should  not  be  sued  out  if  the  road  were 
reinstated  to  the  satisfaction  of  Smith,  a  surveyor,  by  the  15th  of  April.  The 
defendant  paid  the  plaintiff's  costs ;  but  the  road  was  not  reinstated  to  Smith's 
satisfaction  till  the  middle  of  June,  and  the  plaintiff  sued  out  execution  for  the 
200/.  on  the  4th  of  May. 

The  defeasance  was  as  follows  : — ^That  if  defendant  should  pay  to  plaintiff  his 
costs,  and  reinstate  the  road  to  the  satisfaction  of  Smith,  by  the  15th  of  April, 
1829  (according  to  various  minute  stipulations  therein  set  forth),  it  was  thereby 
agreed  that  the  defendant,  from  time  to  time,  and  at  all  times,  duly  and  pro- 
perly fulfilling  all  and  every  the  articles,  agreements,  and  stipulations  aforesaid, 
no  judgment  should  be  entered  up,  nor  execution  thereon  be  issued  for  the 
damages,  costs,  charges,  and  expenses  aforesaid,  or  any  part  thereof;  but  in  ease 
default  should  at  any  time  be  made  in  performance  of  any  one  or  more  of  the 
said  several  articles,  agreements,  and  stipulations  thereinbefore  contained  on  the 
part  of  deponent,  the  said  plaintiff  was  to  be  at  full  liberty  forthwith  to  enter 
up  judgment  for  the  said  damages,  costs,  chai^ges,  and  expenses,  and  to  issue 
one  or  more  writ  or  writs  of  execution  on  the  said  judgment  for  the  said  da- 
mages, costs,  chargesy  and  expenses,  or  so  much  thereof  as  might  then  remaia 
unpaid.'* 

JaneSy  Seijt.,  obtained  a  rule  nut  to  set  aside  the  execution,  upon  affidavits 
containing  the  above  statement ;  alleging  also  the  impracticability  of  making  a 
road  in  *the  winter  months,  and  that  Smith's  attendance  could  not  be   ^#940 
procured  till  the  middle  of  April^  when  ho  gave  further  orders,  which   ^ 
were  attended  to. 

Taddtf  and  Wilde,  Serjt.,  showed  cause  on  affidavits,  which  stated,  that  the 
defendant  had,  previously  to  the  cognovit,  repeatedly  violated  hi^  engage- 
ment to  reinstate  the  road ;  that  the  road  was  not  yet  completed ;  that  the 
winter  was  a  proper  season  for  roadmaking ;  and  that  the  plaintiff  and  others 
along  the  line  of  road  had  suffered  great  inconvenience  from  its  long  continuance 
in  an  unfinished  state.  They  areued,  that  the  Court  could  not  estimate  the 
inconvenience  and  danuigc  the  plaintiff  had  sustained  by  being  obliged  to  resort 
to  other  roads ;  that  the  cognovit  was  in  the  nature  of  liquidated  damages  agreed 
on  by  the  defendant,  and  that  the  Court  had  not  authority  to  interfere.  In  cases 
of  judgments  entered  up  under  warrants  of  attorney,  the  Court  interposed  by 
virtue  of  their  jurisdiction  over  the  warrant,  and  the  statute  of  W.  8,  requiring 
an  assiffumont  of  bjceaches  and  assessment  of  damages  on  them,  was  confined 
to  bontiu. 

JoncM.  The  2902;  is  in  the  nature  of  a  penalty  to  secure  the  pei^onnanoe  of 
the  defb^dant's  undertaking.  The  defeasance  contains  many  stipulations  of 
various  degrees  of  importance ;  and  as  it  is  not  stated  in  respect  of  w nich  of  them 
the  2002.  is  to  be  paid,  it  cannot  be  considered  as  iKjnidatdl  damages;  Kembk 
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V.  FarrcD,  6  Bingk.  141,  Astlej  v,  Weldon,  2  B.  &  P.  346.  It  would  be  unjust 
that  the  plaintiff  should  have  the  penalty  after  the  road  has  been  reinstated. 
At  all  events,  the  Court  will  refer  it  to  its  officer  to  see  whether  the  road  be  in  a 
proper  state  or  not ;  and  if  not,  to  ascertain  how  much  ought  to  be  paid  to  the 
plaintiff  in  respect  of  the  deficiency,  or  of  any  damage  occasioned  to  him  by 
the  delay. 

i^AA-\  *Ti^'DXLy  C.  J.  We  do  not  say  that  a  cognovit  may  not  be  so  worded 
-^  as  to  render  the  sum  secured  by  it  payable  in  the  same  way  as  liquidated 
damages.  But  the  question  here  is,  whether  we  can  consider  this  cognovit  as 
any  other  than  a  security  by  penalty  for  certain  work  to  be  done  by  the  defend- 
ant. In  the  defeasance  there  are  stipulations  of  various  degrees  of  importance  ^ 
and  as  it  would  be  unjust  to  say  that  if  the  road  were  completed  only  one  day 
after  the  term  agreed  on,  the  defendant  should  pay  the  whole  200/.,  it  would  be 
equally  so  to  say  he  should  pay  the  whole  after  performance  of  a  portion  of  the 
work.  We  must,  therefore,  refer  it  to  the  prothonotary  to  ascertain  what  has 
been  done;  what  damage,  if  any,  the  plaintiff  has  sustained;  and  how  much, 
if  anything,  ought  to  be  paid  to  the  plaintiff. 

Eefenred  to  the  prothonotary  accordingly. 


HARGRKAVE  t^.  SMEE.    Nov.  17. 

I 

I  do  hereby  agree  to  guaranty  the  payment  of  goods  to  be  delivered  in  umbrellas  and  parasols 

to  J.  and  £.  A.  S.,  according  to  the  custom  of  their  trading  with  yon,  in  the  sum  of  200^. : 
Held,  a  continuing  guarantee. 

This  was  an  action  of  assumpsit,  And  the  declaration  contained  two  special 
counts  upon  the  guarantee  hereafter  mentioned ;  counts  for  goods  bargained  and 
sold  to  the  defendant,  and  delivered  to  John  and  Edward  Augustus  Smee ;  and 
a  count  upon  an  account  stated  between  the  plaintiff  and  the  defendant.  The 
defendant  pleaded  the  general  issue.  The  cause  was  tried  before  Tindal,  C.  J., 
London  adjourned  sittings  after  last  Trinity  term,  when  a  verdict  was  found  for 
the  plaintiff  for  200^.,  subject  to  the  opinion  of  the  Court  on  the  following  case : — 
On  the  5th  of  June,  1828,  the  defendant  signed  the  following  guarantee : — 

«  6th  of  June,  1828. 
"Mr.  John  Hargreave, — ^I  do  hereby  agree  to  guaranty  the  payment  of 
4,0451  goods  to  be  delivered  in  umbrellas  *and  parasols  to  John  and  Edward 
^  Augustus  Smee,  at  No  38  Milk  Street,  Cheapside,  London,  according 
to  the  custom  of  their  trading  with  you,  in  the  sum  of  200/.     I  am,  &c. 

J.  Smee." 

The  eastom  of  trading  between  the  plaintiff  and  Mcsots.  John  and  Edward 
Augusius  Smee,  the  sons  of  the  defendant,  was  to  make  up  monthly  accounts 
of  goods  delivered  between  the  20th  day  of  each  month,  and  the  20th 
day  of  the  next  succeeding  month ;  and  upon  such  making  up  and  adjusting 
the  account,  acceptances  of  the  said  Messrs.  J.  and  E.  A.  Smee  were  given  for 
the  amount  of  each  monthly  account,  payable  at  three  months'  date. 

The  plaintiff  had  sold  and  delivered  to  J.  and  E.  A.  Smee,  since  the  5th  of 
Jvoe,  1828,  and  previously  to  the  commencement  of  this  action,  umbrellas  and 
parasols,  according  to  the  custom  of  their  trading  with  the  plaintiff,  amounting 
altogether  to  the  sum  of  520/.  Ss.  2d. 

The  said  J.  and  E.  A.  Smee  had,  since  the  sale  ai\d  delivery  of  the  umbrellaa 
and  paraaols  to  them,  paid  the  plaintiff  various  sums  of  money  on  account  of  the 
umbrellas  and  parasols  so  sold  and  delivered,  which  amounted  altogether  to 
276^  If.  U.',  that  is  to  wf, 
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For  the  amount  of  nmbrellas  and  parasols  sold  and  delivered  '\ 
on  and  from  the  5th  of  June  1828  to  the  20th  of  the  same  V 
month.  -----.--         J 

Ditto,  from  20th  of  June  to  20th  of  July  following. 

Ditto,  from  20th  July  to  20th  Au^st,  Mlowinff. 

Ditto,  on  account  of  umbrellas  and  parasols  sold  and  delirered  1 
from  20th  August  to  20th  September.         ...  ) 
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^There  remained  due  from  the  said  J.  and  E.  A.  Smee  to  the  plaintiff, 
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on  the  balance  of  the  said  account,  for  umbrellas  and  parasols  so  sold 
and  delivered  since  the  17th  September,  1828,  the  sum  of  200/.  and  upwards. 

The  credit  and  time  for  the  payment  of  the  price  of  the  said  eoods,  according 
to  the  said  custom  of  trading  between  the  plaintiff  and  J.  and  L.  A.  Smec,  had 
elapsed  at  and  before  the  time  of  the  commencement  of  this  action.  And  the 
said  J.  and  E.  A.  Smee  had,  before  the  commencement  of  the  action,  been 
applied  to  by  the  plaintiff  for  the  balance  so  remaining  due  to  the  plaintiff,  and 
had  not  paid  the  same ;  whereof  the  defendant  had  notice  before  the  action 
was  brought,  and  was  requested  by  the  plaintiff  to  pay  him  the  said  sum  of  200/. 
upon  his  said  guarantee. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  said  guarantee 
was  a  continuing  guarantee  or  not  ?  And  if  the  Court  should  be  of  opinion  that 
it  was  a  continuing  guarantee,  the  verdict  was  to  be  entered  for  the  plaintiff  as 
aforesaid ;  but  if  the  Court  should  be  of  a  contrary  opinion,  then  a  nonsuit  waa 
to  be  entered. 

Wtldef  Serjt.  for  the  plaintiff.  This  was  a  continuing  guarantee.  The  Court 
will  construe  the  instrument  according  to  the  intention  of  the  parties  to  be 
collected  from  it ;  and  if  there  be  any  doubt,  will  take  it  most  stronely  against 
the  party  bound.  When,  as  here,  the  agreement  is  between  parties  m  traide,  it 
will  be  construed  liberally,  propter  nmplicitcUem  laicarum.  As  the  eoods  were 
to  be  delivered  according  to  the  custom  of  their  trading,  and  the  jury  have  found 
that  it  was  the  custom  of  the  parties  to  account  monthly,  there  must  have  been 
a  previous  dealing,  and  a  continuing  engagement  must  have  been  contemplated. 
In  Mason  v,  Pritchard,  12  East,  227,  the  guarantee  was  "  for  an^f  ^goods"  rtorr 
Mason  hath  or  may  supply  my  brother  W.  P.  with,  to  the  amount  of  100/.;  '- 
and  in  Merle  v.  Wells,  2  Campb.  413,  ^<  for  aiiy  debt  my  brother  may  contract 
for  goods  necessary  in  his  business  as  a  jeweller,  not  exceeding  100/.  after  this 
date :"  both  of  which  instruments  the  Court  held  to  be  continuing  guarantees. 
In  Melville  v.  Hayden,  3  B.  &  A.  593,  where  the  guarantee  was  noTden  to  be 
limited,  the  language  was,  "  to  the  extent  of  60/.  for  goods  to  be  purchased.'' 
There  was  no  allusion  to  any  course  of  business,  nor  was  the  guarantee  for  any 
goods  that  might  be  furnished. 

Spankie^  Serjt.,  contrd»  The  principle  laid  down  in  Wright  v.  Russell,  2  W. 
Bl.  934,  Pearsall  v.  Summerset,  4  Taunt.  593,  and  other  cases,  is,  that  a  surety 
is  not  to  be  charged  beyond  the  precise  terms  of  his  engagement ;  and  the  de- 
fendant's guarantee  would  be  satisfied  by  one  delivery  of  goods  to  the  extent  of 
200/.  The  expression,  '<  according  to  the  custom  of  their  trading,''  does  not 
necessarily  denote  that  there  had  been  any  previous  dealing,  and  may  be  satisfied 
by  a  future  delivery  upon  a  single  occasion  acceding  to  the  custom  of  persons 
engaged  in  the  same  trade.  In  like  manner  it  was  holden,  that  the  stipulation 
for  a  quarterly  account  in  Melville  v.  Hayden  was  applicable  only  to  a  future 
dealing,  and  would  not  constitute  a  continuing  guarantee.  That  case  cannot  be 
distinguished  from  the  present ;  and  it  would  not  follow,  even  if  there  had  been 
a  previous  dealing,  that  the  guarantee  would  be  a  continuing  engagement.  In 
Kirby  t;.  Duke  of  Marlborough,  2  M.  &  S.  18,  the  guarantee  was  held  to  be 
restricted  to  an  advance  once  made  to  the  extent  guarantied,  although  the  oon« 
dition  of  the  bond  was  "  for  the  payment  to  Kirby  of  all  such  sum  or  soma  of 
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*^481  ^^^^T'  ^^^  exceeding  3000?.  with  lawful  intorest,  ^wliioli  should  or 
-*  mighty  at  any  time  or  times  thereafter,  be  advanced  and  lent  bj  Kirbj 
to  Cobum,  or  paid  to  his  use  by  his  order  and  direction,  to  enable  him  to  carry 
on  the  trade  in  which  he  was  engaged ;"  and  that  is  a  much  stronger  case  than 
the  present.  In  Evans  v,  Whyle,  5  Bingh.  485,  Best,  C.  J.,  said,  that  the  con- 
stmction  of  these  instruments  ought  to  be  strict.  In  Bastow  v.  Bennett,  8 
Campb.  220,  and  other  cases,  the  guarantee  has  been  held  continuing  on  the 
strength  of  the  word  any^  which  shows  the  engagement  is  not  to  be  confined  to 
one  dealing,  and  which  is  not  employed  in  this  guarantee. 

Wild^,  In  Kirby  v.  Duke  of  Marlborough  it  was  clearly  indicated  by  the 
recital  of  the  deed,  that  the  guarantee  was  to  be  limited  to  one  set  of  advances ; 
it  being  stated  there,  that  Coburn  had  occasion  for  divers  sums  of  money,  not 
exceeding  in  the  whole  3000/.,  to  enable  him  to  carry  on  the  trade  in  which  he 
was  engaged. 

TiNDAi<,  C.  J.  The  question  is,  What  is  the  fair  import  to  be  collected  from 
the  language  used  in  this  guarantee  ?  The  words  employed  are  the  words  of  the 
defendimt  in  this  cause,  and  there  is  no  reason  for  patting  on  a  ^arantee  a  con- 
struction different  from  that  which  the  Court  puts  on  any  other  instniment. 
With  regard  to  other  instruments  the  rule  is,  that  if  the  party  executing  them 
leaves  anything  ambiguous  in  his  expressions,  such  ambiguity  must  be  taken 
most  strongly  against  himself.  From  the  present  agreement,  I  collect  that  there 
were  two  parties  already  in  a  course  of  dealing :  when  the  defendant  goes  to 
guaranty  the  payment  of  goods  to  be  delivered  aocording  to  their  custom  of 
trading,  I  cannot  but  imply  there  had  been  some  preceding  dealing,  and  I  am 
confirmed  in  this  by  the  finding  of  the  jury,  that  the  custom  of  the  parties  was 
,04(1-1  to  *make  up  certain  monthly  accounts.  I  collect,  thence,  an  intention  that 
^  this  course  of  dealing  should  continue,  which  would  render  the  guarantee  » 
continuing  guarantee.  K  we  were  to  put  on  it  the  limited  construction  which  has 
been  contended  for,  we  should  deprive  the  party  of  the  benefit  which  appears  to  have 
been  contemplated.  If  one  supply  of  goods  to  the  extent  of  200/.  would  satbfy 
the  stipulation  in  dispute,  there  is  no  course  of  trading  to  which  the  words,  ''  in 
their  course  of  trading,"  could  be  applied.  The  cases  on  this  subject  run  so 
nearly  into  each  other  that  it  is  difficult  to  reconcile  them ;  but  the  distinction 
between  this  case  and  Melville  v,  Hayden  is,  that  here  the  defendant  meant 
to  keep  two  persons  engaged  in  trade,  in  their  establbhed  custom  of  trading. 
The  verdict  must  be  entered  for  the  plaintiff. 

Park,  J.  It  has  been  conceded,  that  all  these  oases  must  be  decided,  each 
on  its  own  ground ;  and,  therefore,  it  is  useless  to  refer  to  the  decisions,  except 
for  any  principle  which  may  be  incidentally  laid  down  in  them.  The  only 
question  of  principle  which  has  been  agitated  on  the  present  occasion  is,  whether 
these  instruments  are  to  be  construed  strictly ;  and  I  am  not  disposed  to  hold 
the  doctrine  which  has  been  imputed  to  Lord  Wynford,  that  a  guarantee  ought 
to  receive  a  strict  construction.  That  was  not  the  principle  adopted  in  Mason 
V.  Pritchard,  by  Mr.  Baron  Wood,  who  tried  the  cause,  and  the  very  learned 
persons  who  decided  it  in  the  Court  of  King's  Bench.  They  all  held  it  to  be  a 
continuing  guarantee,  and  said  it  must  be  taken  as  strongly  as  possible  against 
the  party  who  executed  it.  The  true  sense  has  been  put  by  my  Lord  Chief 
Justice  on  the  words,  'Melivery  according  to  their  custom  of  trading;"  and 
when  we  consider  that  the  persons  to  whom  the  goods  were  to  be  delivered  were 
*2501  ^^^  *sons  of  the  defendant,  we  should  defeat  the  intention  of  the  parties 
-'  if  we  were  to  hold  that  his  liability  was  determined  upon  a  single  deli- 
very of  goods  to  the  amount  of  200/. 

There  is  enough  here  to  show  that  the  guarantee  was  to  continue  till  notice 
should  be  given  to  determine  it 

BuRBOUGH,  J.     I  hope  the  time  will  come  when  more  reliance  will  be  plaoed 

on  principles  than  on  cases.     I  have  no  doubt  as  to  the  intention  of  the  parties 

here ;  they  allude  to  their  custom  of  trading,  which  has  been  found  to  apply  to 

'  an  aoooonting  monthly;  the  custom  is  continuing,  and  the  obligation  must  bo 
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oontinaing  also.  These  are  commercial  agreements,  and  ought  to  receive  a 
liberal,  not  a  strict  construction.  I  have  no  doubt  of  the  meaning  here^  and 
the  verdict  ought  to  be  entered  for  the  plaintiff. 

Oaseles,  J.  I  have  great  difficulty  in  deciding  this  case,  and  am  rather 
inclined  to  come  to  a  different  conclusion.  It  is  hard  to  distinguish  it  from 
Melville  v.  Hayden :  there  the  parties  were  to  account  quarterly,  and  yet  the 
Court  held  the  guarantee  to  be  restricted  to  a  single  dealing.  There  are,  how- 
ever, other  facts  in  this  case,  which  are  in  favour  of  the  decision  which  the 
Court  has  pronounced.  Judgment  for  the  plaintiff. 


-♦The  KING  v.  The  Sheriff  of  MIDDLESEX,  in  the  cause  of  LOGAN  ^nci 

V.  LOUEL.    Nov,  18.  L  ^^^ 

Where  added  bail  are,  upon  a  discovery  made  subsequent  to  their  allowance,  rejected  by  the 
Court,  the  bail  below  (their  names  remaining  on  the  recognisance)  are,  before  the  rejection 
of  the  bail  above,  competent  to  render  the  delendant. 

Spankh,  Seijt.,  on  the  part  of  the  bail  to  the  sheriff,  the  defendant's 
attcH-ney,  obtained  a  rule  nisi  to  discharge  an  attachment  against  the  sheriff  cm 
an  affidavit  which  stated,  that  bail  above  was  put  in  on  the  25th  of  June  ; 
that  upon  notice  of  exception  two  new  bail  were  added,  and  that  on  the  80ch 
June  notice  of  allowance  of  such  added  bail  was  served  on  the  plaintiff;  thai 
on  the  1st  July  the  plaintiff  obtained  a  rule,  calling  on  the  defendant  to  show 
cause  why  the  rule  for  the  allowance  of  the  said  bail  should  not  be  set  aside, 
and  calling  on  Walden,  one  of  the  added  bail,  to  appear  in  Court,  and  answer 
such  matters  as  should  be  demanded  of  him  ;  that  this  rule  was  made  absolute 
on  the  6th  of  July ;  that  the  present  attachment  was  issued  on  the  7th,  hot 
that  the  bail  below,  his  name  still  appearing  on  the  recognisance,  had  on  the 
3d  of  July  rendered  the  defendant  in  discharge  of  his  bail ;  that  this  applioa* 
tion  was  made  on  the  part  of  the  bail  below  at  his  own  expense,  for  his  only 
indemnity,  and  without  collusion  with  the  defendant. 

Wilde  and  JaneSy  Serjts.,  showed  cause  on  an  affidavit  which  stated  that  added 
bail  in  the  cause  had,  after  allowance,  been  rejected  upon  examination  in  Court, 
and  that  the  sheriff  had  taken  but  one  surety,  who  was  the  attorney  in 
the  cause. 

They  objected,  that  the  affidavit  in  support  of  the  application  did  not  state, 
as  it  ought  to  have  done,  that  the  applicant  was  not  indemnified  by  the 
defendant ; — that  the  application  ought  to  have  been  made  by  the  sheriff,  and 
not  by  the  sheriff's  bail ; — ^that  a  sheriff  *who  took  but  one  surety,  and  r^o^o 
that  surety  the  attorney  in  the  cause,  was  entitled  to  no  favour ;  G-eorge  ^ 
V.  Barnes,  1  Chitty,  8,  R.  v.  Sheriff  of  London,  2  Bingh.  227 ; — ^but  above  all, 
that  where  the  added  bail  were  rejected,  the  bail  below  were  not  competent  to 
render  the  defendant ;  Brown  v.  Jennings,  2  B.  &  A.  768 ;  they  ceased  to  be 
bail  when  new  bail  were  added :  and  the  added  bail,  if  rejected,  were  equally 
out  of  the  cause.  In  Mills  v»  Head,  1  N.  R.  137,  it  was  expressly  decided, 
that  for  this  reason  rejected  bail  were  incompetent  to  surrender  the  defendant. 

Spankie,  While  the  names  of  the  original  bail  are  on  the  bail-piece,  they 
are  liable  to  an  action,  and,  therefore,  competent  to  surrender  the  defendant. 
Wilde  V.  Harden,  8  Mod.  281.  In  Bell  v.  Gate,  1  Taunt.  163,  Heath,  J.,  said, 
"  This  Court  has  in  several  instances  freed  the  practice  from  the  niceties  which 
formerly  prevailed  in  it  respecting  bail.  It  was  once  held,  that  after  bail  had 
been  rejected  they  could  not  surrender  their  principal.  It  is  now  held,  that  they 
may  enter  into  a  new  recognisance  for  the  purpose  of  making  the  render,  and 
that  any  persons  whatsoever,  even  if  they  come  out  of  Newgate,  may  become 
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Uil  for  that  purpose."  And  in  Hale  v.  Walker,  1  H.  Bl.  638,  the  Court  said 
that  any  bail  was  sufficient,  even  such  as  had  not  justified.  Edwin  v.  Allen,  5 
T.  R.  401,  and  Rex  v.  Sheriff  of  Essex,  5  T.  R.  633,  are  authorities  to  the 
same  effect.  And  Brown  v,  Jennings  is  distin^ishable,  because  there  the 
Court  acted  on  the  ground  that  the  bau  aboYe  had  been  contumacious,  and  that 
the  defendant  was  seeking  to  dmve  an  advantage  from  his  own  misconduct. 
The  circumstance  that  the  sheriff  took  the  attorney  as  a  surety  is  no  bar  to 
*2531  ^^^^*  J^son  V.  Trinder,  1  W.  Bl.  1181.  As  to  the  affidavit,  *it  is 
^  in  the  form  prescribed  by  the  rule  of  the  Court  of  King's  Bench. 

Our,  adv.  vuU. 

Ttndal,  C.  J.  This  was  a  rule  obtained  by  the  bail  below  for  setting  ajidc 
an  attachment  against  the  sheriff  of  Middlesex  for  not  bringing  in  the  body ; 
and  the  main  question  is.  Whether  the  render  by  the  bail  is  good  ? 

As  to  which,  it  appeal^  that  bail  above  was  put  in  on  the  25th  of  June,  and 
notice  of  exoeption  having  been  given,  two  new  bail  were  added ;  and  on  the 
80th  of  June  notice  of  allowance  of  such  added  bail  was  served  on  the  plaintiff. 

On  the  1st  of  July,  the  plaintiff  obtained  a  rule  to  show  cause  on  Friday  then 
next,  why  the  rule  for  the  allowance  of  the  said  bail  should  not  be  discharged ; 
and  that  Walden,  one  of  the  added  bail,  should  appear  personally  in  Court  to 
answer  such  matters  as  should  be  demanded  of  him.  Cause  was  shown  against 
this  rule  on  Monday  the  6th,  when  the  same  was  made  abeolute ;  and  the  attaoh* 
ment  aninst  the  sheriff  issued  eo  the  7tk. 

In  the  meantime,  however,  vis.  on  Friday  the  3d  Jnly,  the  names  of  the 
original  bail,  and  also  of  the  added  bail,  still  appearing  on  the  reoognisanee, 
the  defendant  was  rendered  in  discharge  of  his  bail  generally,  and  committed  to 
the  Fleet.  And  the  question  is,  Whether  this  b  a  valid  render  ?  and  we  are  all 
of  opinion  that  it  is. 

If  the  second  bail  had  been  rejected  on  the  day  they  came  up  to  justify,  there 
is  no  doubt  but  that  the  defendant  might  have  been  rendered  by  the  first  bail 
at  any  time  during  the  sitting  of  the  Court. 

The  first  bail  appear  to  be  liable  up  to  the  time  of  justification  of  the  second 
bail.  But  in  this  case  the  justification  of  the  second  bail  by  matters  exposi 
/actoy  became  a  nullitv ',  and  the  second  bail  are  to  be  considered  as  if  they  nad 
never  been  put  in  at  all. 

^t^l       *The  first  bail,  therefore,  .being  still  upon  the  recognisance,  no  step 
'■  having  been  taken  to  remove  their  names,  still  remained  liable  to  the 
plaintiff,  and,  consequently,  capable  of  rendering  the  defendant. 

The  present  case,  therefore,  is  distinguishable  from  the  case  of  Mills  v.  Head, 
where  the  bail  who  had  made  the  render  had  been  rejected,  which  these  first  bail 
had  not ;  and  also  from  the  case  of  Brown  v.  Jennings,  where  the  render  was 
made  by  the  bail,  whose  justification  was  afterwards  set  aside  by  the  Court,  on 
the  ground  of  perjury. 

And  when  it  is  considered  that  the  plaintiff,  by  the  render  of  the  defendant, 
has  the  very  security  which  he  originally  contemplated  when  he  arrested  hi9 
person,  it  is  not  to  be  wondered  at  that  the  cases  have  gone  such  length  in 
allowing  renders  in  discharge  of  the  bail. 

Thus  a  render  by  bail  before  they  have  justified,  even  though  notice  of  excep- 
tion has  been  given, — ^in  the  King's  Bench ; — a  render  by  rejected  bail,  whilst 
their  names  remain  on  the  bail-piece, — ^in  this  Court; — a  render  by  rejected 
bail,  who  have  entered  into  a  new  recognisance  for  the  mere  purpose  of  render- 
ing,— ^have  all  been  held  to  discharge  the  bail. 

As  to  the  objection  that  the  party  applying  does  not  sufficiently  deny  that  he 
has  been  indemnified,  we  think  the  affidavit  suflwient,  as  it  follows  the  very 
words  of  the  rule  in  B.  B.,  which  has  been  adopted  by  practice  in  this  Court. 
And  as  to  the  application  being  made  by  the  sheriff's  ball,  and  not  by  the  sheriff 
himself,  we  observe  that  has  ocourred  in  many  instances,  and  there  appears  no 
reason  against  it. 
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On  the  whole,  therefore,  we  think  the  rule  for  setting  aside  this  attachment 
against  the  sheriff  ought  to  be  made  absolute.        Rule  absolute  accordingly.  ^ 

Wilde  now  prayed  that  the  bail-bond  might  stand  as  security,  but  the  Court 
refused. 


*LEGGETT  t^.  FINLAY.    Mv.  20.  [♦255 

By  a  judge's  order,  an  award  was  to  be  made  by  the  first  day  of  Trinihr  term,  or  sach  farther 
day  as  the  arbitrator  shoald  appoint  by  endorsement  on  the  order.  The  arbitrator  enlar^d 
the  time  by  endorsement,  and  before  the  expiration  of  the  enlarged  time,  one  of  the  parties, 
at  his  request,  procured  a  judge's  order  for  a  further  enlargement,  which  was  acted  on  by  all 
parties,  and  the  arbitrator  made  his  award  beyond  the  time  of  the  first  enlargement,  bu.t 
within  the  time  so  further  enlarged,  but  made  no  further  endorsement  on  the  original  order : 
Held,  that  he  had  authority  for  making  his  award. 

Wilde,  Serjt.,  obtained  a  rule  nisi  on  the  part  of  the  plaintiff,  to  set  aside 
the  award  in  this  case,  on  the  ground  that  it  had  not  been  made  till  after  the 
expiration  of  the  arbitrator's  authority. 
^  The  matter  had  been  referred  under  a  judge's  order,  according  to  which  the 
award  was  to  be  made  by  the  first  day  of  Trinity  term,  or  such  further  day  as 
the  arbitrator  should  appoint  by  endorsement  on  the  order. 

The  arbitrator  enlarged  the  time  once  by  endorsement,  but  the  enlarged  period 
being  nearly  elapsed,  the  plaintiff's  attorney,  at  the  arbitrator's  request,  on  the 
7th  July  obtained  another  judge's  order,  which  was  made  a  rule  of  court, 
authorizing  the  arbitrator  further  to  extend  the  time  to  the  fourth  day  of  this 
term,  and  served  this  order  on  the  arbitrator. 

The  arbitrator  then  appointed  another  meeting  for  the  21st  of  October,  which 
the  defendant  attended ;  but  the  plaintiff  absented  himself,  alleging  as  a  ground 
for  so  doing,  that  he  had  been  unable  to  procure  a  meeting  of  certain  surveyors, 
who  were  to  have  given  a  joint  opinion.  The  arbitrator  made  his  award  on  the 
28th  of  October,  without  any  further  endorsement  on  the  original  judge's  order. 

Adams  and  BompcUy  Serjts.,  showed  cause.  The  time  having  been  enlarged  by 
a  judge's  order,  a  second  endorsement  was  unnecessary;  and  it  is  doubtful 
whether  the  arbitrator  had  authority  to  make  more  than  one.  The  time  for 
making  an  award  may  be  enlarged  by  a  judge's  order,  with  as  much  propriety 
as  the  cause  may  be  originally  referred  by  such  order.  But  even  if  it  were 
otherwise,  as  the  plaintiff  himself  procured  the  order  for  enlarging  the  time  at 
the  arbitrator's  request,  and  *as  he  never  assigned  the  want  of  authority  rtQ5A 
as  a  reason  for  not  attending  the  meeting  of  the  21st  October,  he  must  ^ 
be  taken  to  have  assented  to  the  enlargement.  In  The  King  (in  aid  of  Mit- 
ton)  V.  Hill,  7  Price,  636,  where  the  defendants  in  an  extent  in  aid  withdrew 
their  pleas,  and  suffered  judgment  to  be  entered  up  upon  an  agreement  to  submit 
to  arbitration  the  question  of  the  amount  of  what  was  due  to  the  prosecutor, 
provided  the  award  should  be  made  by  a  given  time,  and  the  arbitrator 
did  not  make  his  award  till  after  the  expiration  of  a  further  period,  to 
which  it  had  been  agreed  to  extend  the  time  in  consequence  of  the  defendant 
having  delayed  to  furnish  him  with  the  name  of  a  trustee,  and  the  defendant's 
solicitor  afterwards  wrote  a  letter,  requiring  that  the  arbitrator  would  take  into 
consideration  matters  not  before  him  during  the  reference, — ^it  was  held  by  the 
Court,  that  under  those  circumstances  the  delay  in  making  the  award  had  not 
invalidated  it,  for  that  the  conduct  of  the  defendant,  and  the  solicitor's  letter, 
was  equivalent  to  a  consent  to  extend  the  time.  And  in  Matson  v,  Trower,  1 
R.  k  Mood.  17,  an  award  was  held  good,  though  made  by  an  umpire,  the  ar- 
bitrators having  no  authority  to  appoint  one,  and  though  he  examined  the  parties 
separately,  they  having  attended  him  and  made  no  objection. 

Wilde,  The  pudge's  second  order  was  no  sufficient  authority  for  enlarging 
the  time,  at  least  without  an  endorsement  by  the  arbitrator;  and  as  to  the  sup- 
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posed  assent  by  the  plaintiff,  it  would  be  without  mutuality,  and,  therefore, 
without  effect,  unless  accompanied  with  an  assent  on  the  part  of  the  defendant. 

TiNBAL,  C.  J.  This  rule  must  be  discharged.  The  objection  to  the  award 
is,  that  according  to  the  power  originally  delegated  to  the  arbitrator,  the  time 
^Af^YI  for  making  *his  award  could  only  be  enlarged  by  endorsement  in  his  hand- 
-'  writing.  It  seems  to  be  admitted  on  the  part  of  the  plaintiff,  that 
such  a  power  is  not  confined  to  a  single  enlargement  of  the  time ;  but  it  is  urged 
that  there  is  here  no  endorsement  to  warrant  the  second  enlargement.  If, 
however,  it  appears  that  the  parties  consented  to  make  an  application  for  a  judge's 
order  to  authorize  a  second  enlargement,  we  think  that  a  sufficiently  formid  mode 
of  concurring  in  the  enlargement  to  warrant  th^  arbitrator  in  proceeding ;  and  the 
only  question  here  is,  Whether  there  be  sufficient  evidence  of  such  concurrence. 
Now  here  the  plaintiff  concurs  in  applying  for  the  order,  at  the  request  of  the  arbi- 
trator; he  shows  a  readiness  to  act  under  it,  and  when  a  meeting  is  appointed 
absents  himself,  not  on  the  ground  that  the  arbitrator  was  without  authority,  but 
because  he  had  been  unable  to  effect  a  meeting  of  certain  surveyors.  As  to  the 
mutuality  of  consent,  which  it  is  said  ought  to  appear  on  the  part  of  the  defend- 
ant, to  make  the  plaintiff's  consent  available,  we  think  it  sufficiently  appears 
by  the  defendant's  attending  the  meeting  in  question. 

Park,  J.,  and  Burrouqh,  J.,  concurred. 

Gaselee,  J.  I  was  disposed  to  think  at  first  that  this  enlargement  was  made 
without  authority ;  but  upon  hearing  the  circumstances  of  the  case,  I  think  a 
sufficient  authority  has  been  shown.  It  is  clear  that  parties  may  confer  a 
sufficient  authority  by  consent ;  —  as  by  attending  meetings ; —  and  here,  what 
23  eqmvalent  to  consent  has  taken  place  on  both  sides.  Eule  discharged. 
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Plaintiff  soed  in  Hilary  term,  1829,  on  a  debt  which  accrued  more  than  six  years  before :  Held, 
that  the  9  6. 4,  c.  14,  which  came  into  operation  on  the  let  of  January,  1829.  precluded  him 
'   from  recovering  on  an  oral  promise  to  pay  the  debt,  made  by  defendant  in  February,  1828. 

Assumpsit  for  the  agistment  of  cattle.  The  action  was  commenced  in  Hilary 
term  1829.  At  the  trial  before  Best,  C.  J.,  Lincoln  Lent  assizes,  it  appeared 
that  the  debt  was,  at  the  time  the  action  commenced,  of  more  than  six  years' 
standing,  but  that  in  February  1828  the  defendant  said  to  the  plaintiff's  brother, 
<<  I  owe  your  brother  seven  or  eight  pounds,  and  if  I  do,  he  shall  have  it ;  I  wish 
that  nobody  should  lose  anything  by  me."  And  at  another  time,  '^  Your  brother 
Ned  wants  seven  or  eight  pounds  from  me :  we  must  settle  it.  Nobody  shall 
lose  by  me."     The  jury  held  this  to  be  a  promise  to  pay. 

On  the  part  of  the  defendant  it  was  objected,  that  by  the  9  G.  4,  c.  14,  which 
passed  May  9,  1828,  but  by  section  10  was  to  commence  and  take  effect  on  the 
1st  of  January,  1829,  it  is  enacted,  <'  that  in  actions  of  debt,  or  upon  the  case, 
grounded  on  any  simple  contract,  no  acknowledgment  or  promise  by  words  only 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  where1:)y  to 
take  any  case  out  of  the  operation  of  the  said  enactments  (statute  of  limitations, 
21  Jac.  1,  c.  16)  or  either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or  contained  by  or  in  some 
writing,  to  be  signed  by  the  party  chargeable  thereby." 

The  learned  Chief  Justice  nonsuitea  the  plaintiff,  on  the  ground  that  the 
promise  should  have  been  in  writing,  giving  to  the  plaintiff  leave  to  move  to  set 
the  nonsuit  aside.     Accordingly 

MTJffy  Merewether,  Serjt.,  in  Easter  term  last,  moved  the  ^Court  for  that 
-*  purpose,  contending  that  the  act  did  not  apply  to  promises  made  before 
the  Ist  of  January,  1829 ;  there  was  no  express  provision  to  give  it  a  retrospective 
effect ;  and  without  such  a  provision  the  Court  would  not  sanction  a  construction 
which  all  the  text  writers  on  law  had  deprecated  as  productive  of  injustice. 
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Thus  Blackstone^  after  reprobating  the  imperfect  promulgation  of  laws,  adds, 
«  There  is  still  a  more  unreasonable  method  than  this,  which  is  called  making 
laws  ex  post  facto" — ''  All  law  should  be,  therefore,  made  to  commence  in 
futuro"  &c.  1  Bl.  Com.  46.  And  it  has  been  expressly  laid  down  that  a 
statute  made  in  the  affirmative,  without  any  negative  express  or  implied,  does 
not  take  away  the  common  law.  4  Bao.  Abr.  641.  Lord  Coke,  in  commenting 
on  the  statute  of  Gloucester,  6  Ed.  1,  c.  78,  s.  3,  at  the  words  ''  if  a  man  alien 
a  tenement,"  says,  "  This  eztendeth  to  alienations  made  after  the  statute,  and 
not  before  ;  for  it  is  a  rule  of  law  of  parliament,  that  regularly  nova  constitutio 
futuris  formam  tmponere  debet  non  prmteritUJ*  2  Inst.  292.  And,  according 
to  him,  *'an  act  of  parliament  shall  never  be  so  construed  as  to  do  an  injustice. 
8  B.ep.  136  b,  Sir  Francis  Barriugton's  case.  Oilmore  v.  Shuter,  Jones's  Rep« 
108,  S.  C.  2  Show.  17,  2  Mod.  310,  1  Lev.  227,  1  Ventr.  330,  nearlv  resembles 
the  present  case.  That  was  an  action  of  assumpsit  on  a  promise  that  in  con*  * 
sideration  plaintiff,  at  the  request  of  H.  Shuter,  would  marry  the  daughter  of 
one  Harris,  Shuter  agreed  to  give  plaintiff  in  his  lifetime,  or  leave  him  at  hiB 
death,  as  much  as  Harris  should  give  in  portion  with  his  daughter.  Averment^ 
that  Harris  gave  in  portion  2000/.,  but  that  Shuter  omitted  to  fulfil  his  promise. 
Plea,  non  assumpnt.  The  jury  found,  in  a  special  verdict,  that  the  promise 
was  made  in  February  1676 ;  that  there  was  no  note  or  writing;  and  that  Shuter 
di^  in  August  *1677.  The  29  Car.  2  passed  in  1676;  was  read  a  third  r^cofiO 
time  in  the  House  of  Lords,  March  7 ;  and  by  s.  4  provided,  '^  That  ^ 
from  and  after  the  24th  of  June,  1677,  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  agreement  made  upon  consideration  of  marriage, 
&c.,  unless  the  agreement  upon  which  such  action  should  be  brought,  or  some 
memorandum  thereof,  shall  be  in  writing,  and  signed  by  the  party,  or  some 
other  person  thereunto  by  him  lawfully  authorised."  The  only  question  was, 
whether  a  promise  made  before  the  new  act,  but  to  be  performed  after,  would 
maintain  an  action  without  note  in  writing  ?  Maynard,  Serjt.,  for  the  defendant, 
relied  on  the  express  words  of  the  act,  tnan  which,  he  said,  nothing  could  be 
plainer ;  and  it  was  never  heard  that  negative  words  in  a  statute  introductivef 
should  be  interpreted  against  the  express  letter.  PoUexfen  for  the  plaintiff. 
''  The  penning  and  words  of  the  statute  do  plainly  intend  only  promises  after 
the  24th  of  June,  and  never  designed  a  retrospect  to  avoid  marriage  agreements 
made  and  concluded  at  any  time  oefore.  No  act  of  parliament  shall  be  intended 
to  be  made  against  natural  jtutice,  as  it  would  be  if  this  act  should  be  taken 
literally,  for  then  good  and  leeal  causes  of  action  for  debts  and  other  things, 
upon  promises  made  upon  gooa  and  valuable  consideration,  would  be  destroyed 
and  utterly  taken  away  by  the  retrospect  of  the  law,  which  nobody  could  divine 
would  be  made.''  And  he  referred  to  the  judges'  opinions  at  Serjeant's  Inn,  in 
a  case  of  a  devise  of  land  without  three  witnesses,  made  and  published  before 
the  act,  where  testator  died  after  the  act,  and  yet  it  was  held  good ;  though  it 
is  no  devise  till  after  the  testator's  death.  The  title  and  style  of  the  act  was 
plain  enough;  that  designed  onlv  a  prospect  for  the  future,  for  it  was  for  the 
"prevention  of  frauds."  The  whole  Court  (except  *Twisden,  who,  being  r*26i 
sick,  was  absent)  were  of  opinion  that  the  action  lay  notwithstanding  *- 
the  act ;  and  the  justices  agreed  unanimously  that  the  act  did  not  extend  to 

Sromises  before  the  24th  of  June,  and  judgment  was  given  for  the  plaintiff. 
*hey  said  that  by  an  easy  transposition  of  the  words  of  the  act,  a  construction 
agreeable  to  justice  might  be  made,  viz.  where  the  words  are,  "  after  the  24th 
of  June,  no  action  shall  be  brought  for  a  promise  of  marriage  without  note  or 
writing,"  &o.,  the  words  so  transposed,  '^  no  action  shall  be  brought  for  any 
promise  after  the  24th  of  June,"  there  is  no  retrospect  or  other  injury  to  any 
one  'f  and  it  is  usual  to  make  such  transposition  of  words  to  make  private  con* 
tracts  asree  with  the  intention  of  the  parties ;  as  upon  a  lease  dated  26th  of 
March  tor  years,  rendering  rent  at  the  Annunciation  and  Michaelmas,  during 
the  term,  the  first  rent  shall  be  paid  at  Michaelmas.  A  fortiori,  to  make  acts 
of  parliament  not  repugnant  to  common  justioe. 
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la  Coueh  q.  t  v,  Jeffiies,  4  Burr,  2460,  in  an  aetion  for  a  penalty  for  not 
paying  the  stamp  duty  on  an  indenture  of  apprenticeship,  after  a  verdict  for 
plaintiff,  a  motion  was  made  to  stay  the  judgment,  on  the  ground  that  defend- 
ant had  nnoe  paid  the  duties  under  the  9  §,  3,  c.  37,  s.  4,  which  discharges 
the  penalty  on  payment  of  the  duties  by  Sept.  1,  1769.  The  action  was  brought 
and  tried  before  the  making  of  that  act ;  and  the  question  was,  whether  the  act 
should  relate  to  actions  commenced  before  the  first  day  of  the  session  in  which  it 
passed  f  There  was  bo  proviso  to  save  actions  already  commenced,  but  Lord 
Mansfield  said,  ^'  Here  is  a  right  vested ;  and  it  is  not  to  be  imagined  that  the 
l^slature  could,  by  general  words,  mean  to  take  it  away  from  the  person  in 
*2fi21  ^^^^  ^^  '^'^  ^  legally  vested,  and  who  had  *been  at  a  great  deal  of  oost 
-*  and  charge  in  prosecuting.  They  certainly  meant  future  actions.^' 
The  rule  was  discharged.  Oilmore  t.  Shuter  was  recognised  in  this  case  as  an 
•aoihority.  In  Wilkinson  v.  Meyer,  Ld.  Raym.  1352,  an  action  of  covenant  on 
an  indenture  for  the  transfer  of  South  Sea  stock,  the  defendant  having  pleaded 
that  the  contract  was  not  duly  registered  according  to  7  G.  1,  stat.  2,  s.  8, 
which  was  passed  subsequently  to  the  date  of  the  indenture,  Raymond,  J.,  said, 
« that  this  act  being  ex  pott  facto^  the  eonstruction  of  the  words  ought  not  to 
be  strained,  in  order  to  defeat  a  contract,  to  the  benefit  whereof  the  party  was 
well  entitled  at  the  time  the  contract  was  made,"  and  judgment  was  given  for 
the  plaintiff. 

The  Court  granted  a  rule  nm,  M^nst  which 

Adamsy  Serjt.,  showed  cause.  He  relied  on  the  express  and  unqualified  lan- 
guage of  the  statute,  and  particularly  on  the  clause  by  which  its  operation  was 
postponed  from  the  day  on  which  it  passed  to  the  1st  of  January,  1829,  appa- 
rently with  the  express  intention  of  permitting  the  successful  prosecution  of 
aetions  actually  commenced  at  the  time  the  act  passed. 

Merewether  was  heard  in  support  of  his  rule,  and  the  cause  stood  ov»  till 
tins  term. 

The  judgment  of  the  Court  was  this  day  delivered  as  follows  by 

Park,  J.  This  was  an  action  brought  for  the  agistment  of  cattle.  The 
debt  was,  at  the  time  of  the  action  brought,  of  above  six  years'  standing.  • 

The  evidence  was,  that  the  defendant  was  at  the  house  of  the  witness  in  Feb- 

^631   ^^^^J  1828,  and  said  "  I  owe  *your  brother  seven  or  eight  pounds,  and 

^   if  I  do  he  shall  have  it,  I  wish  that  nobody  should  lose  anything  by 

ne;"  at  another  time  defendant  said,  ^<your  brother  Ned  wants  seven  or  eight 

pounds  from  me,  we  must  settle  it,  noboay  shall  lose  by  me.'' 

The  action  was  not  brought  till  Hilary  term  of  the  present  year. 

If  this  verbal  promise  was  good,  the  promise  was  within  six  years,  but  more 
than  six  years  since  the  cause  of  action  first  accrued  had  elapsed  when  the 
action  was  brought;  and  it  was  insisted,  that  the  plaintiff  could  not  recover,  for 
that,  by  the  statute  of  9  G-.  4,  c.  14,  commonly  called  Lord  Tenterden's  act,  in 
cases  of  simple  contract,  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactment  (that  is  the  statute  of  limi- 
tations), or  to  deprive  any  party  of  the  benefit  thereof,  unless  9iMch  acktuncledg- 
meni  or  promise  shaU  he  made  or  contained  hy  or  in  9ome  writing  to  he  signed 
by  the  party  chargeable  thereby. 

On  the  other  hand,  it  was  said,  that,  as  the  promise  hy  werds  in  this  case 
was  made  before  the  operation  of  the  new  statute,  the  action  was  maintainable. 
Lord  Chief  Justice  Best  took  the  opinion  of  the  jury,  whether  the  words  proved 
amounted  to  a  promise  to  pay.  They  said  they  did.  His  Lordship  then  non- 
suited the  plaintiff,  on  the  ground  that  the  promise  should  have  been  in  writing 
according  to  the  provisions  of  the  new  act,  giving  the  plaintiff  leave  to  move  to 
enter  a  verdict  for  the  sum  in  proof,  if  this  Court  should  differ  from  him. 

But  my  brothers  Burrough  and  Qaselee  think,  and  I  agree  with  them,  that 
this  action,  not  having  been  brought  till  Hilary  term  1829,  and  this  act  having 
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began  to  run  from  the  Ist  January  in  the  present  year^  cannot  be  maintamed 
upon  a  verbal  promise. 

*Every  man  who  has  attended  a  court  of  justice  for  some  years  must  r^gi 
have  observed  how  very  vaguely  and  loosely  many  of  these  verbal  pro-  ^ 
mises,  which  were  to  ttJce  a  case,  as  it  was  called,  out  of  the  statute  of  limita- 
tions, were  proved ;  and  therefore  it  well  became  him,  who  introduced  this  act, 
to  endeavour  to  provide  a  remedy  for  so  great  an  evil. 

The  words  of  the  enactment  which  I  have  read,  had  they  stood  alone,  would 
probably  have  had  immediate  effect  from  the  very  day  the  bill  passed,  viz.,  the 
9th  of  May.  Nay,  according  to  the  old  rule,  which  we  all  know  prevailed  some 
years  ago,  it  would  have  had  its  operation  from  the  first  day  of  the  session  of 
parliament.  But  the  noble  mover  of  this  act,  in  order  to  obviate  what  might 
by  many  be  deemed  a  hardship,  introduced  a  clause  (now  the  tenth  section  of 
the  statute)  declaring  that  this  act  should  not  take  effect  till  the  1st  of  January 
following,  thereby  giving  all  persons  in  possession  of  such  parol  promises,  seven 
months  and  more  in  which  to  bring  their  actions,  founded  on  such  promises,  if 
they  should  be  so  minded. 

K  we  were  not  to  give  the  act  this  construction,  it  would  follow  that  if  a 
man  obtained  a  verbal  promise  a  day  or  two  before  the  1st  of  January,  he  would 
still  have  six  years,  at  any  time  within  which,  he  miffht  bring  his  action. 

The  case  of  Gilmour  v,  Shuter  was  pressed  upon  Uie  Court  to  show  that  an 
act  of  parliament,  viz.,  the  statute  of  frauds  should  not  have  a  retrospective 
operation. 

But  upon  looking  at  that  case,  and  the  statute  to  which  it  refers,  I  do  not 
think  it  can  govern  our  present  decision  :  because  the  statute  now  under  review 
prevents  all  the  mischief  which  the  Judges  in  the  case  in  Jones  contemplated, 
by  giving  due  notice  that  this  law  should  have  no  operation  till  the  1st  of  Janu- 
ary, nearly  eight  months  after  its  enactment. 

*But  the  present  decision  is  not  the  first,  nor  the  second  that  has  been  cma^ 
made  upon  this  very  statute,  carrying  it  farther  than  the  facts  of  this  case  ^ 
require  us  to  do  at  present. 

.  The  first  I  shall  mention,  though  last  in  point  of  time,  was  the  decision  of  a 
very  profound  lawyer, — a  very  strong  and  clear-headed  man,  my  much  valued  and 
excellent  friend,  whose  early  and  unexpected  loss  to  the  world  in  his  judicial 
capacity,  the  whole  profession  and  every  good  man  must  deeply  deplore, — ^I  mean 
the  late  Mr.  Baron  Hullock.  At  Carlisle,  on  the  5th  March  last,  in  a  cause  of 
Kirkhaugh  v,  Herbert,  he  nonsuited  the  plaintiff,  though  the  action  had  been 
commenced  be/are  the  1st  of  January,  because  he  had  only  a  parol  promise  to 
take  the  case  out  of  the  statute.  \ 

But  where  can  we  look  to  a  better  authority  on  the  subject,  than  to  the  nohle 
Lord  who  framed  the  law,  and  brought  it  into  parliament  ?  Lord  Tenterden,  st 
the  sittings  after  last  Hilary  term,  at  Ouildhall,  nonsuited  the  plaintiff,  where 
the  action  had  been  commenced  before  the  1st  of  January,  and  a  parol  promise 
made  before  that  day  was  offered  in  evidence  to  take  the  case  out  of  the  statute 
of  limitations ;  his  Lordship  holding  that  the  statute  applied,  and  that  the  parol 
promise  was  insufficient. 

In  these  two  cases  it  will  be  observed,  that  the  action  was  brought  be/crfj 
though  not  tried  till  after  the  statute  had  begun  to  operate ;  and,  therefore,  in 
that  respect,  they  are  strouffer  than  the  case  at  bar. 

We  are,  therefore,  of  opinion  that  in  this  case  the  rule  for  setting  aside  the 
nonsuit  must  be  discharged.  Rule  discharged. 


266]  6  Bingham.  127 

*266]  •CLARKSON  v.  LAWSON.    Aw.  20. 

Libel.  I>erendant  p'iblished  that  plaintiff,  a  proctor,  had  been  aaspendod  three  timeit,  per  qued 
his  neif  hboura  were  led  to  think  he  had  been  guilty  of  extortion.  Plea,  that  he  had  been 
auapended  once  for  extortion :  Held  ill. 

The  declaration  stated,  that,  whereas  the  plaintiff  at  the  time  of  the  commit- 
ting the  seyeral  grievances  by  the  defendant,  as  thereinafter  mentioned,  had 
been  and  was  and  still  is  one  of  the  proctors  general  ezeroent  of  the  Arches 
Court  of  Canterbury,  and  other  ecclesiastical  and  maritime  courts  in  Doctor's 
Commons,  and  had,  used,  exercised,  and  carried  on  the  profession  and  the  busi- 
ness of  a  proctor  with  great  credit  and  reputation,  and  had  thereby  acquired 
great  gains,  profits,  and  adrantages,  and  as  such  proctor  had  always  conducted 
himself  with  great  honesty  and  integrity ;  yet  the  defendant  well  knowing  the 
jftemises,  but  greatly  envying  the  happy  state  and  condition  of  the  plaintiff,  and 
contriving  and  wickedly  and  maliciously  intending  to  injure  the  plaintiff  in  his  said 
good  name,  fame,  and  credit,  and  in  his  said  profession  or  business,  and  to  bring 
him  into  public  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neigh- 
bours and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  h'im  the  plaintiff,  theretofore,  to  wit,  on,  Ac., 
at,  &c.,  falsely,  wickedly,  and  maliciously  did  publish  and  cause  and  procure  to 
be  published  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  in  his 
said  profession  or  business,  a  certain  false,  scandalous,  malicious,  and  defamatory 
libel,  containing,  amongst  other  things,  the  false,  scandalous,  malicious,  defama- 
tory, and  libellous  matter  following,  of  and  concerning  the  plaintiff,  and  of  and 
*^C71  ^°^™°E  ^^™  ^^  ^^B  Bald  profession  or  ^business,  that  is  to  say, — 
^  "  With  respect  to  the  employment  of  proctors,  it  was  strange  that  Mr. 
Peddle,  who  now  changed  his  proctor,  should  have  gone  from  Mr.  Toller  to  Mr. 
W.  Geery  junior  (thereby  meaning  the  said  plaintiff),  who  had  been  suspended 
three  times,  once  by  Lord  Stowell,  and  twice  by  Sir  John  NichoU ;  he  was  anxious 
to  particularize  his  (thereby  meaning  the  said  plaintiff's)  name,  in  order  to  distin- 
guish him  from  others  who  did  not  wish  to  be  confounded  with  him :"  and  that  the 
defendant,  further  contriving  and  intending  as  aforesaid,  theretofore,  to  wit,  on, 
&c.,  at,  &c.,  falsely,  wickedly,  and  maliciously  did  publish  a  certain  other  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  plaintiff,  and  of 
and  concerning  him  in  his  said  profession  or  business,  in  the  form  of  and  as  a 
letter  addressed  to  the  editor  of  the  Times  newspaper,  in  which  said  letter  was 
and  is  contained,  amongst  other  things,  the  false,  scandalous,  defamatory,  and 
libellous  matter  following,  that  is  to  say, — '^  Sir,  Common  justice  will,  I  am  sat- 
isfied, induce  you  to  correct  a  misprint  in  your  paper  of  this  day  in  your  report 
of  Dr.  Lushington's  speech  upon  the  subject  of  the  charge  against  Sir  John 
NichoU,  in  which  you  represent  him  as  stating,  that  Mr.  W.  Geery  junior  was 
the  proctor  who  had  been  thrice  suspended  from  practice  for  extortion ;  that 
person.  Sir,  was  William  Geerin^  Clarkson  (meaning  the  said  plaintiff),  and 
not,  Sir,  your  humble  servant,  William  Geery  junior :" 

By  means  of  the  committing  of  which  said  several  grievances  by  the  defend- 
ant as  aforesaid,  the  plaintiff  had  been  greatly  injured  in  his  said  good  name, 
fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  kU  his  neighbours  and  other  good  and  worthy  subjects  of  this  realm,  in 
xq^Q-t  BO  much*  that  divers  of  those  neighbours,  to  whom  the  innocence  and 
-I  ^integrity  of  the  plaintiff  in  the  premises  were  unknown,  had,  on  account 
of  the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid,  from 
thence  hitherto  suspected  and  believed,  and  still  did  suspect  and  believe  the 
plaintiff  to  have  been  and  to  be  a  person  guilty  of  extortion,  and  had,  bv  reason 
of  the  committing  of  the  said  grievances  by  the  defendant  as  aforesaid,  from 
thenoe  hitherto  wholly  refused  and  still  did  refuse  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  plaintiff,  as  they  were  before  used  and  accus- 
tomed to  have,  and  otherwise  would  have  had;  and  also  by  reason  thereof  the 
]^aiDtiff  had  been  and  was  greatly  prejudiced  in  hia  oroditand  reputation  afore- 
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said^  and  had  been  greatly  vexed,  harassed,  and  oppressed  and  impoverisbedy 
and  had  also  lost  and  been  deprived  of  divers  great  gains  or  profits  which  would 
otherwise  have  arisen  and  accrued  to  him  in  his  said  profession  or  business,  and 
had  been  and  was  otherwise  much  injured  and  damnified  therein,  to  wit,  at,  &c. 

The  defendant  pleaded — aa  to  the  publishine  the  said  several  supposed  libel- 
lous matters  in  the  said  declaration  mentioned,  actio  noriy  because  the  plaintiff 
before  the  said  several  times  when,  &c.,  in  the  said  declaration  mentioned,  to 
wit,  on,  &c.,  had  been  employed  in  the  way  of  his  aforesaid  profession  and 
business  of  a  proctor  by  one  lliomas  Gillard,  and  afterwards  and  before  the  said 
several  times  when,  &c.,  to  wit,  on,  &c.,  falsely,  fraudulently,  and  extortionately 
demanded  of  and  from  the  said  Thomas  Gillart,  as  and  for  the  sum  of  money 
justly  due  to  him  the  plaintiff  from  the  said  Thomas  Oillart  for  the  work  and 
labour  of  him  the  plaintiff,  as  such  proctor,  done,  performed,  and  bestowed  Jn 
and  about  the  business  of  the  said  Thomas  Gillart  in  pursuance  of  the  aforesaid 
employment,  and  for  the  fees  and  disbursements  due  and  made  to  and  by  him, 
as  such  proctor,  in  Aspect  thereof,  a  certain  large  sum  of  money,  to  wit,  r^Ago 
the  sum  of  19^.  14«.  Ad.,  whereas  in  truth  and  in  fact,  the  sum  of  money  '- 
then  and  there  justly  due  to  him  in  that  behalf,  then  and  there  amounted  to  a 
much  less  sum  of  money,  to  wit,  the  sum  of  9/.  19<.  Sd. ;  and  the  defendant 
further  said,  that  afterwards,  and  before  the  said  several  times  when,  &c.,  to  wit, 
on,  &c..  Sir  J.  Nicholl,  Knight,  then  being  Judge  of  the  Prerogative  Court  of 
Canterbury,  caused  the  aforesaid  false,  fraudulent,  and  extortionate  demand  to 
be  taxed  by  the  proper  officers  of  the  said  Court  in  that  behalf,  to  wit,  the  Rev. 
George  Moore,  Charles  Moore,  Esquire,  and  the  Rev.  Robert  Moore,  registrars 
of  the  said  Court,  and  that  the  said  officers  by  their  deputy  in  that  behalf,  did 
afterwards,  and  before  the  said  several  times  when,  &c.,  to  wit,  on,  &c.,  report  in 
the  said  Court  to  the  said  Sir  J.  Nicholl  as  and  being  such  Judge  as  aforesaid, 
according  to  the  course  and  practice  of  the  said  Court,  that  upon  such  taxation 
of  the  aforesaid  false,  fraudulent,  and  extortionate  demand,  a  small  part  thereof , 
to  wit,  the  sum  of  9^.  19<.  Sd.  only  had  been  found  justly  due  to  the  plaintiff 
from  the  said  Thomas  Gillard :  ana  that  thereupon,  by  reason  of  the  premises 
afterwards  and  before  the  said  several  times  when,  &c.,  to  wit,  on,  &c.,  the  said 
Sir  John  Nicholl,  as  and  being  Judge  of  the  said  Court,  did  order,  direct,  and 
adjudge  to  be  suspended,  and  did  suspend  the  plaintiff  from  exercising  the 
business  of  a  proctor  in  the  said  Court  for  and  during  the  space  of  one  year  then 
next  following,  and  did  then  and  there  direct,  that  at  the  expiration  of  the  said 
apace  of  one  year,  that  the  plaintiff  should  be  further  suspended  until  he  should 
appear  and  publicly  make  faithful  promise  to  abstain  from  all  malpractices  in 
the  future  exercise  of  his  business  as  a  proctor  in  the  said  Court :  and  that  the 
said  Sir  J.  Nicholl  and  Sir  *John  Nicholl  in  the  said  supposed  libel  named,  rn^oyfi 
are  one  and  the  same  person :  whereupon  the  defendant  afterwards,  at  ^ 
the  said  several  times  when,  &c.,  did  publish  and  cause  and  procure  to  be  pnb-  . 
lished  the  said  supposed  libellous  matters  in  the  said  declaration  mentioned,  as 
he  lawfully  might  for  the  cause  aforesaid,  which  are  the  same  publishing  and 
causing  and  procuring  to  be  published  the  said  supposed  libellous  matters  as  are 
in  the  said  declaration  mentioned. 

There  was  a  second  plea  to  the  same  effect. 

Demurrer  and  joinder. 

Cross,  Serjt.,  in  support  of  the  demurrer,  objected  that  the  pleas  were  bad, 
because  they  professed  to  furnish  an  answer  to  the  whole  of  the  charges  set  out 
in  the  declaration,  but  in  effect  answered  only  a  part,  nothinff  having  been  said 
as  to  the  extortion,  or  the  alleged  suspension  by  Lord  Stowell. 

Wilde f  Serjt.,  in  support  of  the  pleas.  The  pleas  must  be  viewed  with  refer- 
ence to  the  declaration,  and  if  they  answer  the  sting  and  substance  of  the  libel 
•8  pointed  out  by  the  declaration,  are  sufficient.  Here  the  plaintiff  has  alleged, 
aa  the  consequence  of  the  libel,  tlkat  the  public  had  suspected  him  to  be  a  person 
l^ty  of  extortion,  and  to  have  been  on  that  account  suspended  from  the  exer- 
cise of  his  functions.    In  his  own  yiew  of  thecasci  thtiehn,  the  charge  againsl 
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him  would  have  been  supported  if  the  defendant  had  shown  that  he  had  com- 
mitted extortion,  in  the  ordinary  sense  of  the  term,  and  had  been  suspended. 
Supposing  him  to  have  been  once  so  decidedly  fixed  with  the  misconduct  im- 
puted, the  discredit  into  which  he  must  thereupon  have  fallen  would  not  be  ma- 
terially aggravated  by  a  knowledge  that  the  offence  had  been  repeated.  In  Ed- 
*2711  ^^^^  ^''  *^^U  ^  Bingh.  403,  the  declaration  charged  the  defendant  with 

■^  publishing  the  following  libel  against  the  plaintiff,  a  dissenting  minister  * 
— ^' A  serious  misunderstanding  has  recently  taken  place  amongst  the  independ^ 
ent  dissenters  of  Great  Marlow  and  their  pastor,  in  consequence  of  some  personal 
invectives  publicly  thrown  from  the  pulpit  by  the  latter,  against  a  young  lady  of 
distinguished  merit  and  spotless  reputation.  We  understand,  however,  that  the 
matter  is  to  be  taken  up  seriously."  The  defendant  pleaded  that  the  plaintiff, 
whilst  officiating  as  minister,  published  from  a  part  of  a  chapel  assigned  to  him 
as  minister  fo^  the  delivery  of  a  sermon,  to  and  in  the  presence  of  his  congre- 
gation of  and  concerning  one  M.  F.,  a  teacher  of  a  certain  Sunday  school,  the 
scandalous  words  following : — '<  I  have  something  to  say  which  I  have  thought 
of  saying  for  some  time,  namely,  the  improper  conduct  of  one  of  the  female 
teachers ;  her  name  is  Miss  Fair ;  her  conduct  is  a  bad  example  and  disgrace  to 
the  school ;  and  if  any  of  the  children  dare  ask  her  to  go  home  she  shall  be  turn- 
ed out  of  the  school,  and  never  enter  it  again  :  Miss  Fair  does  more  harm  than 
good :"  and  thereby  gave  great  offence  to  divers  of  the  dissenters,  to  wit,  one 
A.  B.,  and  one  C.  D.,  and  occasioned  serious  misunderstanding  amongst  the 
dissenters.  A  verdict  having  been  given  for  defendant  upon  this  plea,  it  was 
held,  upon  motion  to  enter  a  verdict  for  plaintiff  non  obstante  veredicto^  that 
the  plea  was  a  sufficient  answer  to  the  libel  charged,  although  it  was  objected 
that  the  libel  alleged  the  misunderstanding  to  be  among  the  independent  dis- 
senters and  their  pastor,  and  the  plea  justified  only  a  misunderstanding  occa- 
*2721   ^^^^  among  the  dissenters.     Gifford,  C.  J.,  said,  '<  Ft  has  been  objected 

^  '''that  the  libel  alleges  a  misunderstanding  to  have  arisen  between  the  pas- 
tor and  his  congregation,  while  the  justification  alleges  the  misunderstanding  to 
have  existed  only  amongst  the  congregation ;  but  even  in  that  respect  the  plea  sub- 
stantially supports  the  statement  contained  in  the  libel,  and  the  rule  which  has 
been  obtained  for  the  plaintiff  must  be  discharged.''  Park,  J.,  said,  '<  As  to  the  al- 
legation touching  the  misunderstanding  between  the  congregation  and  their  pas- 
tor, the  gist  of  it  has  been  completely  met  in  the  language  of  the  plea."  And  Bur- 
rough,  J.,  said,  '^  No  person  can  use  the  pulpit  for  the  purpose  of  invective  against 
individuals,  and  the  defendants  were  entitled  to  justify  in  this  action,  by  show- 
ing that  what  they  had  alleged  against  the  plaintiff  in  that  respect,  was  borne 
oat  in  fact..  In  such  a  case,  it  is  sufficient  if  the  substance  of  the  libellous 
statement  be  justified;  it  is  unnecessary  to  repeat  every  word  which  might  have 
been  the  subject  of  the  original  comment.  As  much  must  be  justified  as  meets 
the  sting  of  the  charge,  and  if  anything  be  contained  in  the  charge  which  does 
not  add  to  the  sting  of  it,  that  need  not  be  justified." 

TiNDAL,  C.  J.  The  libel  as  set  out  in  this  declaration,  alleges  that  the  plain- 
tiff, being  a  proctor,  was  suspended  from  his  office  three  times :  twice  by  Sir  J. 
Nicholl,  and  once  by  Lord  Stowell.  It  also  charges  him  with  having  been 
guilty  of  extortion.  The  plea  begins  by  profes»ng  to  be  an  answer  to  the 
whole  declaration.  <'  As  to  the  said  several  supposed  libellous  matters  in  the 
said  declaration  mentioned,  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action."  It  professes,  therefore,  to  justify  the  allegation,  that  the 
*2731  P^^^^^i^  ^^  he&[i  suspended  three  times :  but  it  justifies  only  to  the  ex- 

^  tent  of  one  of  the  suspensions,  ^namely,  that  upon  proof  of  an  improper 
charge  ''  Sir  John  Nicholl,  as  judge  of  the  said  Court,  did  order,  direct,  and  ad- 
judge, to  be  suspended,  and  did  suspend  the  said  plaintiff  from  exercising  the  bn- 
nness  of  a  proctor  in  the  said  Court,  for  and  during  the  space  of  one  year."  There- 
fore, looking  at  the  plea  and  the  declaration,  the  plea  seems  to  fall  clearly  within 
that  cUuss  of  cases,  in  which  it  has  been  held  that  a  plea  is  bad  if  it  profess  to  bo 
■&  aasw^  to  the  whole  of  a  dedaiattoni  and  answers  only  a  part  it  has  been 
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urged,  indeed,  that  it  is  sufficient  if  the  sting  and  substance  of  the  libel  be  ati- 
Bwered,  and  that  the  discredit  attaching  to  a  single  suspension  from  office  is  not 
Bubstantiallj  aggravated  by  a  repetition  of  similar  reproof.  I  cannot  but  think, 
however,  that  if  a  party  be  believed  to  have  committed  three  distinct  offences, 
his  character  is  much  more  deeply  affected  than  if  he  has  only  been  charged 
with  the  commission  of  one.  The  plea,  therefore,  does  not  justify  the  whole  of 
the  charge  contained  in  the  libel ;  and  it  falls  within  the  rule  of  those  decisions 
where  it  has  been  laid  down,  that  a  plea  which  professes  to  justify  the  whple,  if 
in  effect  it  justifies  only  a  part,  is  bad :  as  in  Jones  v,  Grittings,  Cro.  Eliz.  239, 
cited  in  Craft  v.  Boite,  1  Wms.  Saund.  244  a,  note,  where  the  libel  having 
charged  the  plaintiff  with  having  stolen  cloth  and  velvet,  a  plea  which  justified 
the  accusation  only  as  to  taking  the  velvet,  was  holden  ill.  The  first  plea  here, 
after  professing  to  answer  the  whole,  omits  two  specific  charges,  and  is  therefore 
bad.     The  second  plea  falls  within  the  same  rule. 

Park^  J.     The  case  of  Edwards  v.  Bell  is  clearly  distinguishable.     If  the 
preacher  there  had  stated  three  specific  facts  in  his  discourse,  and  the  justification 
had  *gone  to  only  one  of  them,  the  case  might  have  been  applicable  to  r«o**  t 
the  present;  but  it  has  no  bearing  whatever,  because  the  matter  not  ^ 
touched  on  by  the  plea  formed  no  part  of  the  charge  against  the  plaintiff. 

I  cannot  agree  in  the  position  that  the  plaintiff's  character  would  not  have 
fallen  into  lower  discredit  by  the  imputation  of  repeated  offences  than  by  the 
imputation  of  one  only.  A  man  who  makes  one  slip,  and  is  suspended,  perhaps 
under  the  strict  letter  of  some  rule  of  Court,  but  who  is  afterwards  reinstated 
upon  a  proper  submission  and  a  promise  of  correct  conduct  for  the  future,  cannot 
be  said  to  stand  on  the  same  footing  with  one  who  has  been  suspended  three 
times  for  repeated  misconduct.  The  libel  here  states  that  the  plaintiff  had  been 
once  suspended  by  Lord  Stowell  and  twice  by  Sir  J.  Nicholl ;  but  as  far  as 
appears  by  the  plea,  he  was  never  suspended  by  Lord  Stowell.  The  pica,  there- 
fore, is  ill,  having  undertaken  to  justify  the  whole,  and  justifying  only  a  part 
of  the  libel  complained  of. 

BuRROUOH,  J.  It  is  a  settled  rule  of  law,  that  pleas  are  entire,  and  if  bad 
in  part  are  bad  for  the  whole.  The  defendant  having  professed  to  answer  the 
whole  declaration,  and  having  answered  only  a  part,  his  plea  is  bad  altogether. 

Gaselee,  J.     The  case  is  so  clear  that  I  was  surprised  to  find  it  argued. 

Judgment  for  the  plaintiff. 
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Fine  permitted  to  pass  as  of  a  term  twenty-two  years  previous,  upon  payment  of  the  kin{r*8 
silver,  all  surviving  parties  interested  consenting,  upon  its  being  shown  that*  unknown  to  the 
parties,  the  derk  instructed  to  pass  it  had  absconded  With  money  intrusted  to  him  for  pay* 
ment  of  the  king's  silver,  when  that  payment  alone  was  wanting  to  complete  the  fine. 

Br  a  marriage  settlement,  bearing  date  in  1807,  property  belonging  to  Mrs. 
Ash  and  her  sister  Lucy  Watts,  two  of  the  conusors,  was  settled  on  Mr.  Ash  for 
life,  remainder  to  his  children  by  Mrs.  Ash,  in  such  proportions  as  she  and 
Lucy  Watts  should  appoint  pursuant  to  a  power  reserved  in  the  deed  of  settle- 
ment ;*  and  a  fine  was  levied  as  above  to  enure  to  the  uses  of  the  settlement. 
In  Trinity  term,  1807,  this  fine  proceeded  as  far  as  the  allocatur ^  aud  the 
king's  silver  was  compounded  for;  but  before  it  was  paid,  the  clerk  of  the 
solicitor  who  was  concerned  in  the  business,  absconded,  taking  the  money  with 
him,  and  omitting  to  disclose  to  his  employer  that  the  fine  had  not  passed,  of 
which  all  parties  remained  ignorant  till  within  a  few  days  of  this  term,  whea 
the  discovery  was  made  accidentally. 

Mrs. .  Ash  and  Lucy  Watts  made  appointments  in  favour  of  Mrs.  Ash's 
children  by  Mr.  Ash,  pursuant  to  the  powers  contained  in  the  deed  of  settle-* 
ment,  and  shortly  afterwards  both  died,  Lucy  Watts  being  unmarried. 

Toddy f  Serjt.,  upon  afiidavits  of  these  facts,  and  that  all  parties  interested 
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(including  ono  of  the  children^  who  deposed  that  he  was  the  heir  of  Mrs.  Ash 
and  of  Lucy  Watts)  were  consenting  to  the  application,  now  moved,  that  upon 
payment  of  the  king's  silver,  this  fine  might  pass  as  of  Trinity  term  1807 ;  and 
^^g-|  he  cited  Moule  v,  Eyles,  1  B.  M.  126,  *and  Vin.  Ahr.  Fine,  (Q)  2, 
^  pi.  3,  as  authorities  in  favour  of  his  application. 
The  Court  took  time  to  consider,  and  now  said,  that  under  the  circumstances, 
they  thought  it  reasonahle  the  fine  should  pass  as  prayed.  Fiat. 


KAY  V,  GROVES.    Nov,  21. 

"  I  hereby  agree  to  be  answerable  to  K.  for  the  amount  of  five  sacks  of  flour,  to  be  delivered 
to  T.,  payable  in  one  month,  Nov.  18.  T.  G.*' 

Held  to  be  a  guarantee  for  flour,  not  exceeding  five  sacks  delivered  at  one  time,  and  not  a  con- 
tinning  guarantee  for  parcels  delivered  at  various  subsequent  periods,  though  not  exceeding 
in  the  whole  five  sacks. 

Assumpsit  on  the  following  guarantee : — 

^'  I  herehy  agree  to  be  answerable  to  Mr.  Kay  for  the  amount  of  five  sacks 
of  flour  to  be  deliyered  to  Mr.  W.  Taylor,  Gray's  Inn  Lane  Road,  payable  in 
one  month. 

^'Thomas  Groves. 

"November  18, 1828." 

At  the  trial  before  Tindal,  G.  J.,  Middlesex  sittings  after  Trinity  term,  it  was 
proved,  that  on  the  19th  of  November,  1828,  the  plaintiff  delivered  to  Taylor 
five  sacks  of  flour.  On  the  21st,  he  delivered  five  more.  On  the  24th,  Taylor 
sent  back  three  and  a  half  sacks  out  of  the  first  five,  as  being  of  a  bad  quality, 
and  three  and  a  half  other  sacks  were  supplied  that  day. 

For  the  first  parcel  Taylor  gave  a  return-ticket  to  the  plaintiff's  carman,  as 
follows : — 

"  Received  from  Mr.  Kay, 

"  On  account  of  Mr.  Groves, 
"  Five  sacks  whites. 

"W.  Taylor," 
*277]     *The  return-ticket  given  for  the  second  parcel  was, — 

"  Received  from  Symon's  Wharf, 

"  Five  sacks  flour  (Balls) 
"  On  account  of  Mr.  Kay. 

"W.  Taylor." 
The  defendant  paid  into  court  3/.  17<.,  the  price  of  a  sack  and  a  half  of 
flour,  and  called  a  witness,  who  stated  that  he  and  the  plaintiff  had  agreed  to 
supply  Tavlor  with  five  or  ten  sacks  each. 

The  Chief  Justice,  observing  that  the  plaintiff  had  proved  no  second  order 
from  the  defendant,  nor  any  agreement  on  his  part  that  three  and  a  half  sacks 
should  be  substituted  on  the  24th  November  for  three  and  a  half  sacks  delivered 
on  the  19th,  and  to  be  paid  for  within  a  month  from  that  day,  left  it  to  the  jury 
to  determine,  whether  the  delivery  on  the  24th  was  made  under  the  defendant's 
guarantee,  and  in  substitution  of  any  part  of  the  delivery  on  the  19th ;  or, 
whether  it  was  made  under  a  new  contract.  The  jury  having  found  for  the 
defendant, 

Jones,  Seijt.,  obtained  a  rule  nin  for  a  new  trial,  on  the  ground  that  the 
guarantee  was  a  continuing  guarantee  at  least  to  the  extent  of  five  sacks,  and 
that  the  jury  should  have  been  directed  to  find  for  the  plaintiff  to  that  extent. 

WUde,  Serjt.,  who  showed  cause,  contended,  that  the  guarantee  was  for  one 
delivery  of  five  sacks,  to  be  paid  for  in  a  month  from  the  19th  of  November, 
and  that  the  case  was  properly  left  to  the  jury,  there  being  no  evidence  to  show 
the  defendant  had  consented  to  extend  his  liability  for  five  days  morCi  by 
permitting  a  aeiivery  on  Uie  24tlir  to  be  substituted  for  a  delivery  on  the  19th. 
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And  it  would  be  unreasonable  to  imply  any  such  assent,  *after  an  inter-  p^n^o 
Tening  delivery  of  another  quantity  of  five  sacks  on  the  21st,  which  clearly  ■- 
was  unconnected  with  the  guarantee. 

Jones  insisted,  that  the  guarantee  was  not  confined  to  any  specific  five  sacks, 
but  must  be  taken  to  extend  to  that  amount,  at  whatever  time,  and  in  whatever 
manner  delivered ;  as,  if  the  amount  had  been  delivered  at  many  intervals,  and 
by  a  bushel  or  a  sack  at  a  time,  the  guarantee  bound  the  defendant  to  pay  for 
euch  sack  or  each  bushel  (the  whole  quantity  not  exceeding  five  sacks),  at  one 
month  after  the  respective  deliveries ;  and  there  being  no  evidence  that  the  de> 
livery  of  the  24th  of  November  was  under  any  new  contract,  while  its  corre- 
sponding in  quantity  with  the  number  of  sacks  returned  out  of  the  delivery  of 
the  19th  showed  conclusively  that  it  was  in  substitution  for  that  delivery,  the 
jury  should  have  been  directed  to  find  for  the  plaintiff. 

TiNDAL,  C.  J.  The  only  question  is,  whether  my  direction  to  the  jury  was 
right,  and  1  do  not  see  that  the  question  could  have  been  left  to  them  in  any 
other  way.  On  the  19th  November,  five  sacks  were  delivered  to  Taylor  on 
account  of  the  defendant,  at  a  month's  credit.  Two  days  afterwards,  five  other 
sacks  were  delivered  to  Taylor,  so  that  he  had  then  ten  sacks ;  five  in  respect 
of  which  the  defendant  was  liable,  and  five  for  which  some  other  person  was 
liable.  A  few  days  after  this,  three  and  a  half  sacks  of  the  first  lot  were  returned 
to  the  plaintiff.  The  defendant  had  then  a  right  to  say,  although  1  am  liable 
under  my  guarantee,  I  am  only  liable  for  what  has  actually  been  furnished, 
which  is  now,  one  sack  and  a  half.  The  plaintiff  on  the  other  hand  says.  That 
though  the  defendant's  liability  began  to  run  from  the  19th  November,  yet  he 
is  liskble  for  any  '''flour  sent  afterwards,  to  any  extent  not  exceeding  five  r^n^Q 
sacks  in  the  whole.  ^ 

I  left  it  to  the  jury  to  say,  whether  the  delivery  on  the  24th  was  under  a  new 
contract  or  not,  and  whether  the  whole  quantity  guarantied  had  been  furnished 
on  the  19th.  They  have  found  that  the  delivery  on  the  24th  was  not  under  the 
guarantee,  and  that  only  one  sack  and  a  half  was  retained  under  the  delivery  of 
the  19th }  and  that  finding  appears  to  me  to  be  warranted  by  the  evidence. 

Park,  J.  Even  if  the  three  sacks  and  a  half  had  been  returned  before  the 
delivery  of  the  second  parcel  of  five  sacks,  it  would  have  been  a  question 
whether  the  defendant  could  have  been  called  on  to  pay  for  more  than  tne  sack 
and  a  half  which  were  retained  out  of  the  delivery  on  the  19th;  but  the  de- 
livery of  the  second  parcel  of  five  sacks,  under  a  different  contract,  before  the 
delivery  of  the  three  sacks  and  a  half,  for  which  the  plaintiff  now  seeks  to  charge 
the  defendant,  seems  to  remove  all  doubt.  The  defendant's  liability  began  to 
run  from  the  19th,  and  it  could  not  be  prolonged  by  a  subsequent  delivery  with- 
out evidence  of  express  assent  on  his  part. 

BuRRouQH,  J.  The  stipulation  for  one  month's  credit  decides  the  whole 
question.     The  case  was  properly  left  to  the  jury. 

Oaselee,  J.  If  the  delivery  on  the  24th  was  at  a  month's  credit,  it  does 
not  correspond  with  the  guarantee,  which  was  for  a  month's  credit  from  the  19th. 
The  defendant  might  have  had  confidence  in  Taylor's  solvency  for  a  month  from 
that  date ;  but  if  the  defendant  had  supposed  that  the  plaintiff,  by  subsequent 
^deliveries,  could  prolong  the  defendant's  responsibility,  he  might  have  racoon 
declined  to  enter  into  any  such  engagement.  Rule  discharged.       *- 


SHERWOOD  V.  TAYLER,    Nov.  22. 

Osfendant  was  arretted  for  327/.;  he  tendered  2902.,  but  did  not  pay  it  into  Court.  An  arbi- 
trator, to  whom  the  caoae  was  referred,  awarded  the  plaintiff  only  25>02. :  Held«  not  a  cam 
to  entitle  defendant  to.  costs  for  a  maUcious  and  vexatious  arrest. 

JoNSB,  Seijt.,  obtained  a  rule  calling  on  the  plaintiff  to  show  cause  why  tfao 
-endaat  should  not  be  allowed  his  costs  under  the  43  G.  8|  o.  46,  notwith* 


280]  6  Bingham.  133 

standing  an  award  in  favonr  of  the  plaintiff,  on  the  ground  that  the  defendant 
had  been  arrested  without  reasonable  or  probable  cause. 

The  plaintiff,  a  builder,  sought  to  recover  327/.  for  building.  The  account 
was  complicated,  and  the  defendant  tendered  250/.,  but  did  not  paj  it  into  court. 
The  plaintiff  refusing  to  take  that  sum,  proceeded  to  arrest  the  defendant  for 
S27/.|  who  deposited  the  money  in  the  officer's  hands.  But  an  arbitrator,  to 
whom  the  cause  was  referred,  awarded  the  plaintiff  250/.  only. 

Wilde,  Serjt.,  who  showed  cause,  contended,  that  the  amount  found  to  be 
due  by  the  arbitrator  was  not  sufficiently  below  the  sum  for  which  the  defend- 
ant was  arrested,  to  justify  the  Court  in  concluding  there  was  no  reasonable  and 
probable  cause  for  the  arrest. 

The  defendant  himself  must  have  been  doubtful  as  to  the  amount,  or  he 
would  have  paid  the  250/.  into  court. 

^811  *J(^cs.  According  to  the  principle  laid  down  in  Droneficld  v.  Archer, 
^  5  B.  &  A.  513,  there  was  no  probable  cause  for  the  arrest  after  the  defend- 
ant had  tendered  a  sum  corresponding  in  amount  with  that  which  was  found  due 
by  the  arbitrator.  In  that  case  it  was  held,  that  where,  in  the  account  between 
plaintiff  and  defendant,  there  are  items  clearly  due  on  both  sides,  it  is  an  arrest 
without  reasonable  and  probable  cause  within  43  G.  3,  c.  46,  s.  3 ;  if  the  plaintiff 
arresta  and  holds  the  defendant  to  bail  for  the  amount  due  to  him,  without,  at 
the  same  time,  giving  him  credit  for  the  items  clearly  due  on  the  other  side  of 
the  account.  He  ought  only  to  hold  the  defendant  to  bail  for  the  admitted 
balance.  The  plaintiff  might  have  reasonable  cause  for  proceeding  with  his 
action,  but  none  for  depriving  the  defendant  of  his  liberty )  since  the  circumstance 
of  the  tender  must  have  convinced  him  of  the  defendant's  ability  to  pay. 

TiNDAL,  C.  J.  This  rule  must  be  discharged.  The  statute  43  G.  3  directs 
that  the  defendant  shall  be  allowed  his  costs  when  he  is  arrested  for  a  larger 
sum  than  is  found  to  be  due,  provided  it  shall  appear  to  £he  Court  that  there  was 
not  any  reasonable  or  probable  cause  for  such  arrest.  It  has  been  contended, 
that  if,  under  all  the  circumstances  of  the  case,  it  was  unreasonable  in  the  plain- 
tiff to  arrest  the  defendant,  the  latter  is  entitled  to  his  costs ;  but  the  construction 
which  has  been  put  on  the  statute  is,  that  the  defendant  is  only  entitled  to  them 
if  the  plaintiff  holds  him  to  bail  for  a  sum  materially  larger  than  that  which  is 
found  to  be  due ;  and  the  labouring  oar  is  thrown  on  the  defendant  to  show  that 
so  much  was  not  due.  The  object  of  the  statute  was  to  save  the  defendant  the 
^821  ^^P^°^^  ^^^  inconvenience  of  an  action  for  a  malicious  arrest,  and  the 
^  '''proof  offered  on  applications  such  as  the  present,  must  go  to  the  same 
extent  as  the  proof  in  such  an  action.  Here,  we  do  not  see  on  the  defendant's 
affidavit  that  there  was  not  reasonable  and  probable  cause  for  his  arrest.  On 
the  contrary,  he  admits  by  his  tender,  that  250/.  was  due,  and  he  so  far  distrust- 
ed his  own  judgment  as  to  the  exact  sum,  that  he  abstained  from  paying  into 
Court  the  amount  tendered.  If  the  defendant  conceived  he  should  not  be  safe 
in  paying  in  250/.,  why  should  not  the  plaintiff  seek  to  recover  more  ? 

The  argument,  that  the  arrest  was  without  probable  cause,  because  the 
defendant  by  his  tender  showed  himself  solvent  to  a  sufficient  amount,  proves 
too  much.  According  to  that,  the  statute  would  give  every  defendant  his  costs 
where  the  plaintiff  arrested  and  recovered  after  a  tender ;  but  the  recovery  of 
costs  by  defendants  is  confined  to  cases  where  the  arrest  is  without  probable  cause. 

Park,  J.  The  act  was  kindly  intended  towards  defendants,  but  it  has  turned 
out  to  be  a  source  of  much  vexation.  I  concur  with  the  Chief  Justice  in  his 
exposition  of  it,  and  I  think  it  lies  on  the  defendant  to  show  that  there  was  no 
reasonable  or  probable  cause  for  the  arrest. 

BuBROUOH,  J.,  concurring,  the  rule  was  Discharged. 

Gil  SELES,  J.;  was  absent. 

M 
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♦Sir  JOHN  TYRELL,  Baronet,  r.  JOHN  TYRELL  JENNER,  sued  .^jjo 
with  the  late  Archbishop  of  CANTERBURY.     Nov.  24.       L  ^^ 

The  process  in  quare  impedil  is  by  summons,  af  tachment,  and  great  distress ;  therefore,  where 
plaintifT  proceeded  by  summons,  to  which  nihil  was  returned;  then  by  attachment,  which 
recited  tnat  the  defendant  had  been  summoned ;  and  then  by  dittringat,  under  which  th« 
sheriff  was  ordered  to  levy  40«. ;  the  proceedings  were  held  to  be  irregular. 

QUARE  IMPEBIT.  The  defendant,  Jenner,  was  a  lunatic  in  confinement  at 
Hoxton,  in  Middlesex ;  the  church,  of  which  the  plaintiff  sought  by  this  action 
to  recover  the  presentation,  was  at  Midlej,  in  Kent. 

On  the  17th  July,  1828,  he  issued  against  the  defendant  Jenner,  a  writ  of 
summons  returnable  on  the  morrow  of  All  Souls  in  that  year,  and,  in  August, 
sent  a  copy  of  this  writ  to  the  attorney  of  the  defendant  Jenner's  committee. 

The  return  of  this  writ  was  nihil;  nan  ed  inventus  ;  and  nulla  ecclesia;  there 
being  no  church  on  the  living. 

The  plaintiff  then  issued  into  Kent  against  Jenner  a  writ  of  attachment,  tested 
November  28th,  1828,  and  returnable  on  the  morrow  of  the  Purification  (Feb- 
ruary 6th,  1829). 

This  writ  of  attachment  recited  that  the  defendant  Jenner  had  been  summoned 
to  appear  on  the  morrow  of  All  Souls.  The  return  to  it  was  nihil  and  non  est 
inventus. 

The  plaintiff  next  issued  a  distringas  into  Kent,  ordering  the  sheriff  to  make 
a  return  of  nulla  bona,  which  was  done  accordingly. 

He  then  issued  into  Middlesex  a  testatum  distringas^  tested  6th  May, 
1829,  and  returnable  in  five  weeks  of  Easter  (27th  May),  by  which  the  sherifiT 
was  required  to  distrain  the  defendant  by  all  his  goods,  lands,  and  chattels,  and 
to  keep  them  until  a  further  writ  issued,  *and  have  his  body ;  but  this  r^ofiA, 
was  accompanied  with  a  direction  to  the  sheriff  to  levy  40<.  The  sheriff  I- 
retumed  to  this,  distrinxi. 

On  the  23d  of  May,  1829,  the  plaintiff's  attorney  gave  notice  to  the  attorney 
of  the  committee  of  the  defendant  Jenner,  that  in  default  of  the  defendant's  ap- 
pearing to  the  writ  of  distringas  at  the  return  thereof,  the  plaintiff  would  cause 
an  appearance  to  be  entered  for  the  defendant.  But  on  the  29th  of  June  follow- 
ing, the  plaintiff's  attorney  gave  notice  to  the  attorney  of  the  defendant's  com- 
mittee, that  in  consequence  of  defendant's  not  having  appeared;  judgment  was 
entered  up  and  a  writ  of  inquiry  about  to  issue. 

Judgment  having  been  entered  up  accordingly, 

Wildey  Serjt.,  obtained  a  rule  nisi  to  set  it  aside  as  irregular;  the  plaintiff 
not  having  proceeded  by  the  great  distress,  nor  having  properly  summoned  the 
defendant  as  he  was  bound  to  do  under  the  statute  of  Marl  bridge,  52  Hen.  3,  c. 
12.  He  cited  Searle  v.  Long,  1  Mod.  248,  where  the  defendant  had  appeared 
once  on  the  summons,  and  cast  an  essoin^  but  afterwards  was  neither  summoned 
on  the  attachment  or  the  great  distress,  but  nominal  summons  had  been  returned 
on  the  process ;  and  the  Court  set  aside  a  judgment  by  default,  on  the  ground 
that  the  process  had  not  been  executed  as  the  statute  intended. 

RtLssefl  and  Stephen,  Serjts.,  showed  cause.  The  process  in  quare  impedit^ 
is,  according  to  all  the  books,  by  summons,  attachment,  and  distrvigas  ;  Com.  I^ig. 
Pleader  J  3, 1. 1 ;  the  plaintiff  has  pursued  it  here  with  as  much  regularity  as  the 
nature  of  the  circumstances  admitted ;  and  by  stat.  52  H.  3,  c.  12,  if  the  de- 
fendant '''does  not  appear,  nor  cast  an  essoin  on  the  first  distress  or  before,  r^eoQf; 
there  shall  be  judgment  for  the  plaintiff,  and  a  writ  to  the  bishop.  ■- 

With  respect  to  the  summons,  it  is  laid  down  in  some  of  the  books,  that  in 
quare  impedit  the  summons  may  be  served  on  the  defendant  personally,  or  at 
the  church  door :  1  Brownl.  158 ;  Searle  v.  Long,  2  Mod.  264.  But  other 
authorities  deny  that  there  shall  be  any  personal  service. 

Thus  in  Yin.  Abr.  tit.  Summons  (A.),  it  is  said,  "  In  quare  impedit  it  shall 
not  be  to  the  person."     So  in  2  Roll.  Abr.  486  (Summons),  ^^JSn  quare 
pedit  ne  serra  al person"  and  11  H.  6^  4^  is  cited. 
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Bat  here  the  return,  non  est  inventus,  is  Btriotlj  frue.  The  defendant  wan 
constantly  resident  at  Hoxton  in  Middlesex,  and  it  would  have  heen  irregular  to 
have  served  him  there  hefore  a  testatum  distringas  had  heen  issued  upon  the 
dtstriHtfas  into  Kent.  In  Bloxam  v.  Surtees,  4  East,  162,  a  testatum  summons 
was  mentioned,  but  Lord  Ellenborough  observed,  that  no  instance  was  suggested 
of  any  such  course  of  a  testatum  summons  into  another  county,  after  an  original 
summons  in  that  in  which  the  action  was  commenced.  As  to  the  case  of  Searle 
r.  Long,  1  Mod.  248,  S.  C.  2  Mod.  264,  it  appears  that,  in  that  case,  there 
were  no  real  summoners,  but  the  fictitious  names  of  John  Doe  and  Richard  Roe,  and 
the  defendant  swore  that  he  had  not  been  summoned,  and  did  not  know  any  such 
persons  as  John  Doe  and  Richard  Roe.  And  there  the  defendant  mtffht  have 
been  summoned.  Here  there  are  real  summoners ;  and  there  being  no  church 
in  the  parish,  the  plaintiff  was  excused  from  making  proclamation  at  the  church 
door. 

In  Yin.  Abr.  (Summons),  C.  3,  upon  the  stat.  31  Eliz.  c.  3,  s.  2,  which,  for 
moQff]  ^^^  avoiding  of  secret  summons  in  '^'real  actions,  requires  proclamation 
-'  on  a  Sunday  at  the  church  door ;  it  is  said  in  the  notes,  "  But  if  there 
be  no  church  in  the  parish,  the  summons  by  the  common  law  is  sufficient ;  for 
it  was  not  the  intent  to  have  summons  at  the  church  where  there  was  no  church;" 
Anders.  278,  pi.  286,  is  cited.  Besides,  the  defendant's  committee's  attorney 
having  received  notice  of  the  summons  so  long  ago  as  August  1828,  it  was  now 
too  late  to  come  to  the  Court  with  technical  objections. 

Supposing  the  summons  to  have  been  sufficient,  or  objections  to  it  waived 
under  the  circumstances,  no  appearance  was  necessary.  By  the  statute,  52  Hen. 
3,  c.  12,  tit.  Days  given  in  Dovoer,  Assize  of  Darreine  Presentment  arid  Quare 
Impedit,  it  is  enacted,  '^  And  in  a  plea  of  quare  impedxt,  if  the  disturber  come 
not  at  the  first  day  that  he  is  summoned,  nor  cast  an  essoin,  then  he  shall  be 
attached  for  another  day ;  at  which  day  if  he  come  not,  nor  cast  an  essoin,  he 
shall  be  distrained  by  the  great  distress  above  given.  And  if  he  come  not,  then 
by  his  default  a  writ  shall  so  to  the  bishop  of  the  same  place,  that  the  claim  of 
the  disturber  for  that  time  shall  not  be  prejudicial  to  the  plaintiff,  saving  to  the 
disturber  his  right  at  another  time  when  he  will  sue  therefore."  And  Lord 
Coke,  iu  his  reading  upon  this  statute,  expressly  applies  its  operation  to  a  case 
like  the  present.  He  says,  ''  put  the  case,  that  upon  the  summons  the  defendant 
is  returned  nihil,  and  at  the  attachment  and  distress  nihil  also ;  this  case  is  out 
of  the  letter  of  the  statute,  because  the  defendant  was  never  summ4)ned,  but  it  is 
said,  that  when  there  be  two  mischiefs  at  the  common  law,  and  the  lesser  is 
provided  for  by  express  words,  the  greater  shall  be  included  within  the  same 
remedy.  And  this  case,  where  nihil  is  returned,  is  the  greater  mischief,  for  ho 
(the  defendant)  by  his  default  shall  lose  nothing ;  but  in  the  case  provided,  the 
^^••^  defendant  by  his  default  shall  lose  issues,  and  the  law  ^intends  that  he 
J  will  rather  appear  than  lose  issues."  2  Inst.  124.  Therefore  Lord  Coke 
concludes  that  the  statute  applies  to  a  case  where  nihils  are  returned ;  i.  e. 
where  nihils  are  properly  returned  according  to  the  truth  of  the  fact,  as  here, 
as  well  as  to  a  case  where  the  defendant  has  been  summoned.  And  so  in  Com. 
Dig.  (Pleader,  3  I.  1  j  proceedings  in  guare  impedit)  where  it  is  said,  that  by 
this  statute  of  Marlbridge,  if  the  defendant  does  not  appear  or  cast  an  essoin  on 
the  first  distress,  or  before,  there  shall  be  judgment  for  the  plaintiff,  and  & 
writ  to  the  bishop,  though  upon  the  summons  or  pane  the  defendant  was  not 
summoned,  but  nihil  returned.  The  statute  7  &  8  G.  4,  c.  71,  s.  5,  applies 
only  to  transitory  actions :  at  all  events,  it  would  be  completely  nugatory  as 
applicable  to  an  action  like  the  present,  as  the  plaintiff  is  compelled  to  proceed 
in  the  county  in  which  the  church  is  situate,  and  will  be  stopped  in  his  proceed- 
ings unless  the  defendant  has  a  dwelling-house  or  place  of  abode  in  that  county. 
And  upon  a  similar  provision  in  a  former  statute,  51  G.  3,  o.  124  (continued 
by  57  G.  3,  c.  101),  a  learned  writer  expresses  an  opinion  that  it  did  not 
Qperatc  to  prevent  the  plaintiff  from  issuing  a  distringas,  and  availing  himself 
of  the  statute  of  Marlbridge^  1  Rose.  155.     The  notice,  therefore,  given  by  the 
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plaintiff  under  7  &  8  G.  4,  c.  71,  ought  not  to  prejudice  his  case ;  it  was  ua- 
neoessarj,  and  given  in  mistake. 

Wtlde  and  Adatm,  Serjts.,  in  support  of  the  rule.  Instead  of  ordering  nihil 
to  be  returned  upon  the  distringas  into  Kent,  the  plaintiff  should  have  taken  the 
profits  of  the  church  under  the  great  distress;  and  at  all  events  the  attachment 
into  Kent  was  irregular  in  ^reciting  that  the  defendant  had  been  sum-  r*oQfi 
moned,  when  nihil  had  been  returned  to  the  writ  of  summons.  *- 

Cur.  adv.  mdl. 

TiNDAL,  C.  J.  This  was  a  motion  for  setting  aside  a  judgment  which  has 
been  signed  for  the  plaintiff  in  quart  impedit,  upon  the  ground  of  irregularity ; 
and  the  irregularity  complained  of  is,  that  tJse  defendant  was  never  served  with 
the  summons,  Hud  that  no  part  of  the  subsequent  process  has  been  duly  executed. 

The  process  upon  a  quart  impedit  is  given  by  the  statute  of  Marlbridge,  52 
Hen.  3,  c.  12,  in  the  terms  following : — '^  And  in  a  plea  of  quart  impedit^  if  the 
disturber  comes  not  at  the  first  day  that  he  is  summoned,  nor  cast  no  essoin^ 
then  he  shall  be  attached  at  another  day ;  at  which  day  if  he  cume  not  nor  cast 
no  tssoin,  then  he  shall  be  distrained  by  the  great  distress  above  given ;  and  if 
he  come  not  then,  by  his  default  a  writ  shall  go  to  the  bishop  of  the  same  place, 
that  the  claim  of  the  disturber  for  that  time  shall  not  be  prejudicial  to  the 
plaintiff,"  &c. 

And  the  form  of  this  writ  of  grand  distress  appears  in  the  2  Inst.  254,  in 
Lord  Coke's  reading  on  the  statute  of  Westminster  the  first,  where  he  observes 
somewhat  quaintly,  grand  distress,  districtio  moffna,  is  so  called,  not  from  the 

rntity;  for  it  is  very  short,  but  for  the  quality,  for  the  extent  is  very  great, 
thereby  the  sheriff  is  commanded  ''  quod  distringat  tenementa,  ita  quod  ipse^ 
nee  aliquis  per  ipsum,  ad  ea  manum  apponet,  donee  habuerit  aliud  prasceptum^ 
et  quod  de  exitibus  eorundem  nobis  respondeat  et  quod  habeat  corpus  ejus,"  Su^ 

Whilst,  therefore,  the  statute,  by  substituting  the  process  by  grand  distress, 
and  a  peremptory  judgment  on  default  of  appearance,  instead  of  the  ancient 
process  of  distress  infinite,  which  only  went  to  compel  '^'appearance,  but  r^ooo 
gave  the  plaintiff  no  judgment,  did  on  the  one  hand  materially  benefit  *- 
the  plaintiff,  <Uhe  distress  infinite  being  mischievous,"  as  Lord  Coke  says,  ^^in 
respect  of  the  lapse/'  it  cannot  but  be  seen,  that  it  intended  on  the  other  hand 
to  secure  to  the  defendant  legal  notice  of  the  action,  by  the  due  execution  of  the 
substituted  writ. 

Even  in  personal  actions,  no  judgment  could  be  signed  against  the  defendant 
for  default  of  appearance  at  common  law.  And  the  statute  12  G.  1,  which  en- 
ables the  plaintiff  to  appear  for  him,  in  order  to  proceed  to  judgment,  expressly 
provides,  that  there  shall  first  be  an  affidavit  of  the  service  of  the  process. 
If  then  such  proof  of  notice  was  necessary  in  personal  actions  before  a  judg- 
ment by  default  was  allowed,  we  may  safely  infer  that  the  statute  of  Marlbridge 
contemplated  an  •equal  certainty  of  notice,  and  intended  that  the.  grand  distress 
should  be  a  writ  actually  executed  according  to  its  purport  and  directions. 

And  accordingly,  in  the  case  of  Searle  v.  Long,  where  the  defendant  had  ap- 
peared once  on  the  summons  and  cast  an  t$9oinj  but  afterwards  had  neither  been 
summoned  on  the  attachment  or  the  great  distress,  but  nominal  summonses  had 
been  returned  on  the  process ;  the  Court  set  aside  a  judgment  by  default,  on 
the  ground  that  the  process  had  not  been  executed  as  the  statute  intended ;  ob- 
serving, that  the  issue  of  that  process  is  so  fatal,  that  the  right  of  the  party  is 
concluded  by  it,  and  that  they  ought  not  to  suffer  it  to  be  changed  to  a  thing  of 
course. 

Now,  the  process  which  has  been  sued  out  in  the  present  case  is  a  summons, 
an  attachment,  a  process  of  grand  distress  into  Kent,  and  a  testatum  grand  dis- 
tress into  Middlesex. 

The  summons  is  returned  nihil,  and  admitting,  according  to  the  doctrine  cited 
from  the  2  Inst.^  that  ^an  attachment  may  nevertheless  be  grounded  there-   pitQon 
on,  the  attachment  should  at  least  make  a  true  recital  of  the  return  of  ^ 
the  summons :  whereas^  in  this  case,  afber  the  return  of  nihil  has  appeared  upon. 
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the  record,  the  attachment  recites,  that  the  defendant  had  been  snmmoned  to 
appear  on  the  morrow  of  All  Soule. 

Thb  alone  would  be  a  sufficient  irregularity  in  a  process  of  this  description  to 
eall  upon  us  to  set  it  aside. 

The  attachment  is  then  returned  nihil;  and  the  grand  distress,  although  it  is 
sued  in  the  usual  form,  is  so  far  from  being  intended  as  any  real  proceeding, 
that  the  plaintiff's  attorney  himself  treats  it  as  a  mere  matter  of  form,  and  by 
his  direction  the  sheriff  makes  the  return  of  nulla  bona  thereon;  and  the  testa^ 
turn  by  which  the  sheriff  is  required  to  distrain  the  defendant  by  all  his  goods, 
lands  and  chattels,  and  to  keep  them  until  a  further  writ  issues,  and  to  have  his 
body,  is  thought  to  be  satisfied  by  a  return,  that  the  sheriff  has  distrained  him 
by  issues  merely  nominal.  Indeed  the  plaintiff's  attorney  treats  this  second  writ 
as  merely  formal,  as  he  directs  the  sheriff  to  levy  ^08.  thereon. 

We  think,  therefore,  that  the  process  of  the  Court  has  neither  been  regularly 
issued,  nor  properly  executed ;  and,  although  the  defendant's  legal  advisers  had 
knowledge  of  the  proceedings,  as  they  had  in  the  case  above  referred  to,  yet  they 
never  had  that  legal  notice  which  the  statute  of  Marlbridge  intended,  when  it 
substituted  for  the  dilatory  process  of  distress  infinite,  the  speedy,  and  effectual 
process  of  tbe  grand  distress  and  final  judgment  in  default  of  appearance ;  and 
for  these  reasons  we  think  tbe  rule  should  be  made  absolute. 

Rule  absolute. 
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hn  insolvent  is  not  exonerated  from  damafes  unascertained  at  the  time  of  hia  discfaar^, 
altboogh  the  action  in  which  they  are  sought  to  be  recovered  was  commenced,  and  judgment 
by  default  suffered,  prior  to  his  first  imprisonment. 

Judgment  bad  been  signed  against  the  defendant  in  replevin,  for  want  of  an 
avowry,  and  on  the  28th  of  April  last  the  plaintiff's  attorney  delivered  the  de- 
fendant a  bill  of  costs  of  28/.  7s.  Sd.  On  the  29th  the  defendant  was  committed 
to  juiaon  by  another  creditor,  when  he  petitioned  the  Insolvent  Debtors'  Court 
for  his  discharge,  and  inserted  in  his  schedule  the  plaintiff  as  his  creditor  for  282. 
7s,  Sd,f  of  which  the  plaintiff  had  due  notice. 

Tbe  defendant  was  discharged  under  the  insolvent  debtors'  act  in  June.  But 
on  the  10th  of  October  the  plaintiff  served  him  with  notice  of  a  writ  of  inquiry 
to  assess  the  damages  in  this  action ;  and  on  the  14th  of  November  executed  a 
writ  of  fi.  /a.  for  those  damages  on  the  defendant's  goods,  under  which  he  took 
among  other  things  the  articles  excepted  by  the  insolvent  debtors'  act.  Where- 
upon, 

Meretoether,  Serjt.,  obtained  a  rule  niti  to  set  aside  this  execution  as  irregular, 
after  the  defendant's  discharge  under  the  insolvent  debtors'  act. 

Wilde,  Seijt.,  showed  cause. 

The  act  discharges  the  insolvent  only  from  debts  due  at  the  time  of  his  first 
imprisonment,  at  which  time  the  defendant  was  liable  to  the  plaintiff,  not  for  a 
debt,  but  for  unliquidated  damages,  the  amount  of  which  could  not  be  known, 
and,  therefore,  could  not  be  specified  in  the  schedule.  With  respect  to  the  sort 
^2go-|  o^  claims  from  which  the  insolvent  is  to  be  discharged,  the  ^language 
-^  of  former  acts  has  been  nearly  the  same  as  the  present;  and  it  has 
slways  been  holden  that  the  insolvent  is  not  discharged  from  a  claim  for  unli- 
quidated damages.  In  Hilton  t;.  Worrall,  2  Chitt.  448,  it  was  held,  that  a 
debt  depending  upon  a  contingency  at  the  time  of  a  party's  discharge  under  in- 
lolvent  act  18  O.  3,  c.  52,  was  not  thereby  discharged.  In  Lloyd  v.  Neele^ 
Id.  222,  it  was  holden,  that  discharge  under  the  insolvent  debtors'  act  53  G.  3, 
e.  102,  dees  not  bar  an  action  of  trespass  where  the  cause  of  action  arose  before 
the  insolvent  went  to  prison,  and  the  damages  were  unliquidated  before  the  dis- 
charge; and  in  Lloyd  v.  Peell|  3  B.  &  A.  407,  it  was  holden,  that  a  plea  oC 
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discharge  under  the  insolvent  debtors'  act  is  no  bar  to  an  action  of  trespass  for 
mesTie  profits,  even  though  accruing  before  the  discharge. 

Merewether,  The  damages  awarded  to  the  plaintiff  in  replevin  are  merely 
nominal,  and  the  precise  amount  of  the  costs  were  ascertained  by  the  admission 
of  the  plaintiff's  attorney  before  the  defendant  went  to  prison.  His  schedule, 
therefore,  contained  a  sufficiently  precise  statement  of  the  plaintiff's  claim 
against  him.  « 

But  the  present  insolvent  debtors'  act  seems  to  include  liabilities  such  as 
damages  to  be  ascertained  under  a  judgment :  for  though  the  word  debt  is  used 
in  the  sixty-first  section,  yet  the  insolvent  is  to  confess  a  judgment  under  which 
execution  may  be  issued  against  his  subsequently  acquired  property,  till  all 
claims  against  him  be  satisfied :  this  continuing  process,  which  forms  no  part  of 
the  machinery  of  the  former  acts,  indicates  that  it  was  the  intention  of  the 
legislature  to  discharge  the  insolvent  from  any  claim  capable  of  being  ascer- 
tained at  the  time  of  his  discharge,  and  the  ^cases  decided  under  former  ptcooQ 
acts  have  no  application  to  the  present.  >- 

TiNDAL,  C.  J.  It  appears  to  me  that  this  rule  must  be  discharged.  It  has 
been  obtained  under  the  sixty-first  section  of  the  last  insolvent  debtors'  act,  7  G. 
4,  c.  57.  The  words  of  the  section  are,  ''  That  after  any  person  shall  have 
become  entitled  to  the  benefit  of  this  act  by-  any  such  adjudication  as  aforesaid, 
no  writ  of  fieri  foLcias  or  degit  shall  issue  on  any  judgment  obtained  against 
such  prisoner,  for  any  debt  or  sum  of  money,  with  respect  to  which  such  person 
shall  have  so  become  entitled,  nor  in  any  action  upon  any  new  contract  or 
security  for  payment  thereof,  except  upon  the  judgment  entered  up  against  such 
prisoner  according  to  this  act."  And  the  question  is,  whether  the  plaintiff's 
claim  be  a  debt  or  sum  of  money,  in  respect  of  which  an  insolvent  is  entitled 
to  the  benefit  of  this  act.  Now  the  act  is  confined  in  terms  to  debts  due  from 
the  insolvent  at  the  time  of  his  first  imprisonment.  But  at  that  time  no  debt 
was  due  from  this  insolvent  to  the  plaintiff;  a  liability  only  existed  to  a  claim 
for  unascertained  damages.  There  are  no  words  in  the  act  which  can  be  applied 
to  such  a  liability  under  a  suit  pending  at  the  time  of  the  insolvent's  first  im- 
prisonment ;  on  the  contrary,  he  is  required  to  insert  in  his  schedule  the  precise 
sum  due  from  him  to  his  creditor ;  a  thing  impossible  where  the  damages  are 
unascertained.  Rule  discharged. 


*DELAFIELD,    Assignee    of   DAVID    JONES,    an    Insolvent,    v.  ^^,01 

FREEMAN.     Nov,  25.(a)  L  "^ 

1.  In  an  action  by  the  assignee  of  an  insolvent,  it  is  not  necessary  to  prove  his  petition  to  the 
Insolvent  Debtors'  Court,  as  part  of  the  assignee's  title. 

2.  The  insolvent  is  an  incompetent  witness  for  the  assignee,  although  he  be  willing  to  release 
the  surplus  of  his  effects. 

Case  against  the  defendant  for  so  negligently  and  unskilfully  preparing 
a  lease,  that  the  insolvent,  David  Jones,  thereby  failed  to  obtain  property 
which  he  would  have  obtained  if  the  lease  had  been  properly  prepared. 

Plea,  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  the  plaintiff  gave  in  evidence  the  order  of 
the  Insolvent  Debtors'  Court,  discharging  the  insolvent,  together  with  certifi- 
cated copies  on  parchment,  under  the  seal  of  the  Insolvent  Debtors'  Court, 
of  the  assignment  to  the  provisional  assignee^  and  of  the  assignment  from  the 
provisional  assignee  to  the  plaintiff. 

This  was  objected  to  as  insufficient,  on  the  ground,  that  the  Insolvent  Debtors' 
Court  had  jurisdiction  only  by  the  filing  of  the  insolvent's  petition^  and  that^ 
therefore,  at  least  the  filing  of  such  petition  ought  to  be  shown. 

The  insolvent  was  then  called,  but  was  objected  to  as  incompetent^  although 

(•)  Commtmicated  by  a  gentleman  at  the  bar. 
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he  offered  to  release  his  interest  in  the  snrplns  of  his  effects.  It  was  contcnded| 
that  bis  future  effects  would  be  liable  under  the  judgment  entered  up  against 
him  in  the  Insolvent  Debtors'  Court,  and  that,  therefore,  he  had  an  interest  in 
lowering  the  amount  to  be  recovered  under  that  judgment :  whereupon  he  wa« 
rejected,  and  the  plaintiff  was  nonsuit^. 

Taddif,  Seijt.,  moved  for  a  rule  nisi  to  set  aside  this  nonsuit,  on  the  ground  that 
^oQcri  ^^^  evidence  put  in  was  '''sufficientproof  of  the  plaintiff's  title,  and  that  the 
•^  insolvent  was  a  competent  witness.  With  respect  to  the  conveyance  to  the 
assignee,  he  relied  on  the  language  of  the  nineteenth  section  of  7  G.  4,  c.  57, 
by  which  it  is  enacted,  ''  That  it  shall  and  may  be  lawful  for  the  said  Court,  at 
any  time  after  the  filing  of  the  petition  of  any  such  prisoner  as  aforesaid,  as  to 
the  said  Court  shall  seem  expedient,  to  appoint  a  proper  person  or  persons, 
being  a  creditor  or  creditors  of  such  prisoner,  to  be  assignee  or  assignees  of  the 
estate  and  effects  of  such  prisoner,  for  the  purposes  of  this  act ;  and  when  such 
assignee  or  assignees  shall  have  signified  to  the  said  Court  his  or  their  acceptance 
of  the  said  appointment,  the  estates,  effects,  rights,  and  powers  of  such  prisoner, 
vested  in  such  provisional  assignee  as  aforesaid,  shall  immediately  be  conveyed 
and  assigned  by  such  provisional  assignee  to  the  said  assignee  or  assignees,  im 
trust  for  the  benefit  of  such  assignee  or  assignees,  and  the  rest  of  the  creditors 
of  such  prisoner,  in  respect  of  or  in  proportion  to  their  respective  debts,  accord- 
ing to  the  provisions  of  this  act;  and  after  such  conveyance  and  assignment  by 
such  provisional  assignee,  all  the  estate  and  effects  of  such  prisoner  shall  be  to 
all  intents  and  purposes  as  effectually  and  legally  vested  by  relation  in  such 
assignee  or  assignees,  as  if  the  said  conveyance  and  assignment  had  been  made 
by  such  prisoner  to  him  and  them :  provided,  nevertheless,  that  no  act  done 
under  or  by  virtue  of  such  first  conveyance  and  assignment,  shall  be  thereby 
rendered  void  or  defeated,  but  shall  remain  as  valid  as  if  no  such  relation  had 
taken  place :  and  that  every  such  conveyance  and  assignment  as  aforesaid  to 
such  provisional  assignee,  and  a  counterpart  of  every  such  conveyance  and  assign- 
ment bj  such  provisional  assignee  to  such  other  assignee  or  assignees,  shall  be 
filed  of  record  of  the  said  Court ;  and  a  copy  of  any  such  record,  made  upon 
«9QB1  P&ro^™6^^>  ^°<1  purporting  to  have  *the  certificate  of  the  provisional  as- 
-'  signee  of  the  said  Court  or  his  deputy,  appointed  for  that  purpose,  en- 
dorsed thereon,  and  to  be  sealed  with  the  seal  of  the  said  Court,  shall  be  recog- 
nised and  received  as  sufficient  evidence  of  such  conveyance  and  ahsignment,  and 
of  the  title  of  the  provisional  and  other  assignee  or  assignees  under  the  same,  in 
all  Courts,  and  before  commissioners  of  bankrupts  and  justices  of  the  peace, 
to  all  intents  and  purposes,  without  any  proof  whatever  given  of  the  same,  or 
of  any  other  proceeding  in  the  said  Court,  in  the  matter  of  such  prisoner's 
petition." 

Even  if  it  were  necessary  to  show  the  insolvent's  petition,  the  recital  of  it  in 
the  conveyance  was  sufficient. 

Then,  the  insolvent  was  a  competent  witness,  because,  if  his  estate  paid  all 
demands,  the  judgment  would  not  affect  him;  if  it  did  not,  the  sum  recovered 
in  this  action  would  not  render  his  situation  worse,  unless  it  were  precisely  the 
sum  that  turned  the  scale  between  paying  all,  or  paying  all  minus  the  plaintiff's 
demand,  in  which  case  that  circumstance  ought  to  be  shown  by  the  party  who 
objected  to  his  competency. 

The  Court  granted  a  rule  nisi  on  the  first  ground,  but  refused  it  on  the  last. 

Wilde  and  Jones,  Serjts.,  now  showed  cause.  The  distinguishing  difference 
between  courts  of  general  and  courts  of  special  or  limited  jurisdiction,  is,  that 
the  jurisdiction  of  the  latter  must  be  shown  in  order  to  lay  a  foundation  for 
their  interference,  for  they  are  without  jurisdiction,  unless  they  act  strictly  in 
pursuance  of  the  authority  assigned  to  them  :  Brown  v.  Compton,  8  T.  K.  424. 
Unless  a  petition  be  filed  with  a  proper  schedule  by  the  insolvent,  the  Insolvent 
i^OQT}  I^l>toi^'  Court  has  no  ^authority  to  order  a  conveyance ;  it  is  a  condition 
^  precedent  therefore,  to  any  claim  under  such  conveyance,  that  the  previous 
steps  be  shown  to  have  been  duly  attended  to :  and  though  the  language  of  the 
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nineteenth  section  be  very  general,  yet,  it  is  plain  from  the  seTenty-sixth  sec- 
tion, that  the  legislature  contemplated  the  necessity  of  proving  the  previous 
steps  in  the  matter,  because  by  that  section  the  officer  of  the  Court  is  required, 
upon  receiviug  a  fee,  to  provide  a  copy  of  the  petition  and  schedule,  as  well  as 
of  the  order  of  the  Court.  The  only  object  of  the  nineteenth  section  was  to 
render  unnecessary  any  proof  of  the  assignment  itself  other  than  the  seal  of 
the  Court. 

The  learned  Serjeants  then  contended,  that  a  failure  by  the  insolvent  to  obtain 
property,  occasioned  by  the  negligence  of  £he  defendant,  could  not  be  the  subject 
of  an  action  by  the  assignee  of  the  insolvent,  the  act  of  parliament  transferring 
to  the  assignee  only  the  insolvent's  property,  and  not  his  right  to  damages  fur  a 
supposed  tort.  Upon  this,  however,  the  Court  gave  no  opinion,  as  the  plaintifTa 
rule  sought  only  to  set  aside  the  nonsuit,  and,  therefore,  the  argument  on  the 
point  is  omitted  here, 

TiNDAL,  C.  J.  I  have  listened  with  great  attention  to  the  argument  on  the 
nineteenth  section  of  the  act,  but  have  not  been  able  to  give  it  any  other  con- 
struction, than  that  it  dispenses  with  all  proof  of  the  title  and  character  of  the 
assignee,  beyond  that  which  was  given  in  this  cause.  If  the  clause  had 
stopped  at  the  words^  ''a  copy  of  any  such  record" — ''sealed  with  the  seal  of  the 
said  court,  shall  be  recognised  and  received  as  sufficient  evidence  of  such  con- 
veyance and  assignment;"  it  might  perhaps  have  been,  as  contended;  but  I  do 
not  know  how  we  can  reject  the  ensuing  words,  "without  any  proof  whatever 
given  of  the  same,  *or  of  any  other  proceeding  in  the  said  court,  in  the  ri^nog 
matter  of  such  prisoner's  petition."  These  words  give  a  wider  scope  ^ 
than  the  former,  and  if  they  had  been  brought  to  my  attention  at  nui  priu$  I 
should  have  come  to  the  same  conclusion  as  I  do  now.  As  to  the  question^ 
whether  or  not  this  action  lies  for  the  assignee,  the  cause  is  not  ripe  for  that 
discussion,  the  present  being  a  motion  to  set  aside  a  nonsuit;  we^  therefore, 
abstain  from  expressing  any  opinion  on  the  subject 

Park,  J.  I  am  of  the  same  opinion.  It  is  unnecessary  to  discuss  whether  or 
not  the  Insolvent  Debtors'  Court  be  a  court  of  record,  or  a  court  of  special 
or  limited  jurisdiction,  because  the  words  of  the  act  are  imperative  on  us, 
and  give  a  complete  proof  of  the  assignees'  title  under  the  assignment;  that  is, 
of  their  title  to  sue;  as  the  proof  is  expressly  declared  to  be  sufficient  for 
all  courts. 

BuRaouoH,  J.,  concurred. 

Gaselse,  J.  The  seventy-sixth  section  does  not  appear  to  me  at  all  to  abate 
the  force  of  the  nineteenth.  Many  cases  may  arise  as  to  the  other  proceedings  in 
the  Insolvent  Debtors'  Court,  without  calling  into  doubt  the  validity  of  the 
assignment.  Rule  absolute. 
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Declaration,  that  plaintifT,  at  the  request  of  defendant,  and  upon  defendant's  undertakinff  to 
indemnify,  defended  an  actbn  for  the  recovery  of  money  m  which  defendant  clainied  an 
interest ;  that  judgment  was  given  against  plaintiff  for  42i. ;  and  that  he  was  imprisoned, 
and  paid  the  money  under  a  ca,  ia. : 

Held,  that  he  might  recover  agamst  defendant  this  sum  under  this  count,  upon  proof  of 
the  judgment,  without  proof  of  the  eapian :  or  even  on  a  count  for  money  paid  to  defend- 
ant's use ;  the  defendant  having  taken  out  a  summons  to  be  permitted  to  pay  such  sum  in 
discharge  of  plaintiff's  demand. 

Held,  also,  thai  the  above  special  count  did  not  disclose  a  contract  void  on  account  of  main- 
tenance. 

The  first  count  of  the  declaration  stated,  that  theretofore  and  before  the  making 
of  the  promise  and  undertaking  of  the  defendant  thereinafter  next  mentioned,  a 
certain  person,  to  wit,  one  George  Yeoman  had  deposited  in  the  hands  of  the  plain- 
tiff a  large  sum  of  foreign  money  of  great  value^  to  wit^  of  the  value  of  42Z.  of 
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lawfal  money  of  Great  Britain,  to  wit,  at  London :  that  afterwards  and  before 
the  making  of  the  promise  and  undertaking  of  the  defendant  thereinafter  next 
mentioned,  the  plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
had  delivered  to  him,  the  defendant,  the  said  sum  of  money  of  the  said  George 
Yeoman,  to  wit,  at,  &c. :  that  before  the  time  of  the  making  of  the  promise  and 
undertaking  of  the  defendant  thereinafter  next  mentioned,  the  said  George 
Yeoman  had  threatened  to  commence  an  action  at  law  against  him  the  plaintiff, 
for  the  recovery  of  the  said  sum  of  money,  to  wit,  at  London  aforesaid ;  and 
thereupon  afterwards,  to  wit,  on,  &c.,'at,  &o.,  in  consideration  that  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendant,  would  defend  any  action 
which  the  said  Greorge  Yeoman  should  commence  against  him  for  or  on  account 
of  the  said  sum  of  money,  the  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  plaintiff  to  save  him  harmless  from  the  consequences  of  the 
said  action,  to  wit,  at,  &c. :  that  the  said  George  Yeoman  afterwards  and  before 
*S001   ^^^  commencement  of  this  suit,  Ho  wit,  on,  &e,,  at,  &c.,  did  bring; 

-■  commence,  and  prosecute  an  action  against  him  the  said  plaintiff,  in  the 
Court  of  King's  Bench  at  Westminster,  for  the  recovery  of  the  said  sum  of 
money,  whereof  the  defendant  then  and  there  had  notice;  and  although  the 
plaintiff  did,  with  the  privity  and  consent  of  the  defendant,  and  to  the  best  of 
his  ability  and  power,  defend  the  said  action  or  suit,  yet  such  proceedings  were 
afterwards  had  in  the  said  suit,  to  wit,  at,  &o.,  that  the  said  George  Yeoman 
afterwards  and  before  the  exhibiting  the  bill  of  the  plaintiff,  to  wit,  in  Easter 
term,  in  the  ninth  year  of  the  reign  of  our  lord  the  now  king,  in  and  by  the 
consideration  and  judgment  of  the  said  Court,  recovered  and  obtained  against 
the  plaintiff,  in  the  said  Court  in  the  aforesaid  action,  at  the  suit  of  him  the  said 
Geoi^e  Yeoman,  damages  to  a  large  amount,  to  wit,  the  amount  of  421.  158., 
to  wit,  at,  &e. :  that  afterwards,  to  wit,  on,  &c.,  a  certain  writ  of  our  said  lord 
the  king,  called  a  capias  ad  satxsfdcicndumy  issued  out  of  the  said  Court  of 
King's  Bench  upon  the  said  judgment,  directed  to  the  sheriffs  of  London,  by 
which  said  writ  our  said  lord  the  king  commanded  the  said  sheriffs  that  they 
should  take  the  said  plaintiff  if  he  should  be  found  in  their  bailiwick,  and  him 
safely  keep,  so  as  that  the  said  sheriffs  might  have  his  body  before  our  lord  the 
king  at  Westminster  on  Friday  next  after  the  morrow  of  the  Holy  Trinity,  to 
satisfy  the  said  George  Yeoman  the  damage  aforesaid  in  form  aforesaid  recovered ; 
and  that  the  said  sheriffs  should  then  have  there  that  writ :  that  afterwards,  to 
wit,  on,  &c.,  the  plaintiff  was  taken  and  arrested  by  his  body  under  and  by  virtue 
of  the  said  writ  of  capiat  ad  Mtutfadendumj  at  the  suit  of  the  said  George 
Yeoman,  and  was  kept  and  detained  in  custody  and  imprisoned  at  his  suit,  under 
and  by  virtue  of  the  said  writ,  for  a  long  space  of  time,  to  wit,  from  thence  until 
*S011   ^^^  ^^  ^^^  ^^  June,  in  the  year  last  aforesaid,  when  *^the  plaintiff,  in 

-*  order  to  procure  his  discharge  from  the  said  imprisonment,  was  forced 
and  obliged,  and  did  necessarily  expend  divers  large  sums  of  money,  to  wit,  the 
sum  of  42^.  15s.  so  recovered  by  the  said  George  Yeoman  as  aforesaid ;  and 
also  the  sum  of  10/.  for  poundage  and  officers'  fees  and  other  expenses.  And 
the  plaintiff  was  also,  by  means  of  the  premises,  put  to  other  great  charges  and 
expenses  of  his  moneys,  amounting  to  a  large  sum,  to  wit,  to  the  sum  of  50/., 
and  was  imprisoned  during  all  the  time  aforesaid,  and  thereby  during  all  that 
time  was  prevented  from  following  his  necessary  business  and  affairs,  and  lost, 
and  was  deprived  of  an  opportunity  of  going  upon  a  certain  voyage,  to  wit,  a 
voyage  to  the  West  Lidies  and  back,  ^nd  lost  divers  great  gains  which  he  might 
and  otherwise  would  have  made  thereby,  amounting  to  a  large  sum,  to  wit,  the 
sum  of  200/.,  and  was  and  is  by  means  of  the  premises  otherwise  greatly 
damnified,  Ac. 

There  was  another  special  count  varying  the  statement  of  the  same  cause  <^ 
action ;  a  count  for  money  paid,  and  the  other  common  money  counts.  The 
defendant  pleaded  the  general  issue.  At  the  trial  before  Tindaf,  C.  J.,  London 
fittings  after  Trinity  term,  the  plaintiff  proved  the  judgment  in  the  actions  of 
Yeoman  v,  Williamson;  and  called  a  8hertff*8  officer^  who  stated  that  he  took  the 
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eBted  in  the  result  of  the  cause.  His  testimony,  however,  was  admitted,  subject 
to  a  motion  on  the  point  in  the  present  term,  and  on  that  testimony  the  defend- 
ant Fourdrinier  had  a  verdict.     Whereupon, 

SpankiCf  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  Moses  Almosninoe 
ought  to  have  been  excluded  as  an  incompetent  witness. 

.  '''In  Moody  v.  King  and  Porter,  2  B.  A  C.  558,  the  plaintiff,  who  had  r^or^'r 
accepted,  and  paid  for  their  accommodation,  a  bill  drawn  by  the  two  de*  *- 
fendants,  sued  them  for  money  lent }  and  a  noUe  prosequi  having  been  entered 
as  to  Porter,  who  in  the  interval  had  become  a  bankrupt,,  he  was  permitted  to  be 
a  witness  for  King,  to  prove  that  the  bill  had  been  accepted  for  the  accommoda- 
tion of  him.  Porter,  alone ;  but  this  was  permitted  expressly  on  the  ground, 
that  they  were  not  in  partnership  when  the  bill  was  drawn ;  that  King,  there- 
fore, was  only  a  surety  for  Porter,  and  as  such  might  have  proved  under  Por- 
ter's bankruptcy. 

Now  here,  Fourdrinier  having  been  the  general  partner  of  Moses  Almosninos, 
Was  a  joint  debtor  on  the  acceptance,  and  not  a  mere  surety,  and  could  not  have 
proved  under  a  commission  against  his  own  partner  for  a  debt  incurred  by  them 
jointly.  Ex  parte  Taylor,  2  Rose,  175,  jE^xjparte  Heath,  Buck.  455,  Ex  parte 
Ellis,  2  Glynn  &  J.  312.  Fourdrinier's  claim  against  Moses  Almosninoe, 
therefore,  for  his  share  of  the  debt  to  be  paid  in  this  action,  if  not  for  the  costs, 
would  not  have  been  barred  by  the  certificate,  and  consequently,  the  witness  had 
an  interest  in  defeating  the  action. 

A  rule  nigi  having  been  granted, 

Wilde  and  RusseU,  Serjts.,  showed  cause.  They  urged,  that  though  Fourdri- 
nier could  not  prove  in  competition  with  the  creditors  or  the  firm,  he  might  prove 
the  sum  paid  in  this  action  against  Moses  Almosninos'  separate  estate ;  and  even 
if  it  were  otherwise,  no  action  would  lie  for  Fourdrinier  against  Moses  Almosni- 
DOS,  for  any  portion  of  the  sum  to  be  recovered  in  this  action.  The  plaintiff 
baving  entered  a  nolle  prosequi  as  to  Moses  Almosninos,  he  was  no  longer  under 
any  legal  liability ;  and  Fourdrinier,  therefore,  could  never  allege  in  an  action 
for  money  *paid,  that  the  Bioney  had  been  to  the  use  or  at  the  request  of  r^cono 
Moses  Almosninos.  '- 

Spankie,  If  there  were  any  weight  in  the  last  argument,  it  might  have  been 
adopted  by  all  bankrupts  who,  previously  to  the  49  Q.  3,  c.  121,  were  called 
on,  after  pleading  their  certificate  to  a  demand  made  by  the  principal  debtor,  to 
satisfy  their  surety  for  the  sum  paid  by  him  ;  and  yet,  till  the  sun^ty  was  ena- 
bled by  the  49  G.  3  to  prove  his  debt,  the  bankrupt  was  always  holden  liable  to 
him  :  Wright  v.  Hunter,  1  East,  20.  The  word  partner  would  have  been  em- 
ployed in  the  statute,  if  it  had  been  intended  that  he  should  prove  in  the  same 
way  as  a  surety ;  and  from  the  case  of  Moody  v.  King,  it  must  be  inferred  the 
Court  thought  a  partner  could  not  prove.  Our,  adv.  vuli. 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  Fourdrinier,  upon 
payment  of  the  whole  debt,  would  be  entitled  to  sue  Moses  Almosninos,  his 
partner,  for  contribution,  either  in  law  or  equity;  for  if  Fourdrinier  had  this 
right,  he  could  not  call  his  partner  as  a  witness,  it  being  his  direct  interest  to 
defeat  the  action.  Before  the  statute  49  Ot,  3,  c.  121,  s.  8,  it  is  clear  that  the 
solvent  partner,  who  paid  a  partnership  debt  after  the  date  of  a  commission  of 
bankrupt  issued  against  his  partner,  might  recover  the  proportion  of  such  debt 
by  an  action  at  law  against  the  bankrupt,  and  that  his  certificate  would  be  no 
bar  to  such  an  action.  Wrigbt  v.  Hunter.  The  only  question  is,  Whether  since 
that  statute  the  solvent  partner,  after  payment  of  the  partnership  debt,  though 
subsequently  to  the  commission,  becomes  entitled  to  prove  ?  for  if  he  can  prove, 
he  is  ^obliged  to  prove;  the  certificate  will  be  a  bar  to  any  action  for  pteoAo 
contribution ;  and  the  bankrupt  partner  is  an  admissible  witness.  >- 

And  upon  consideration  of  that  act,  and  of  the  oases  decided  thereon,  we 
think  Fourdrinier,  after  payment  of  this  jdnt  debt,  would  be  allowed  to  prove 
the  share  paid  by  him  for  his  bankrupt  partner;  and  that  the  bankrupt^  haying 
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obtained  his  certificate,  and  released  his  right  to  any  surplus,  was,  oonsequeutlj, 
an  admissible  witness  for  the  defendant. 

The  solvent  partner,  if  not  properly  a  surety  for  his  partner's  share,  becanse 
each  is  originally  liable  for  the  whole,  yet  may,  with  strict  propriety,  be  called 
as  to  the  share  belonging  to  his  partner,  a  person  liable  for  the  debt  of  another ; 
and  in  that  character,  would  be  entitled  to  prove  under  the  commission. 

And  accordingly  in  Ex'  parte  Young,  2  Rose,  B.  C.  40,  Lord  Chancellor 
Eldon  held,  that  those  words  were  adopted  in  the  statute  for  the  convenient  lati- 
tude of  comprehending  all  those  who  could  not  be  strictly  considered  as  sureties, 
but  were  responsible  for  another's  debt ;  and  allowed  the  solvent  partner  who 
had  paid  a  debt  after  the  commission,  which  the  bankrupt  partner  had  impro- 
perly contracted  in  the  partnership  name,  to  prove  against  the  bankrupt 
partner's  estate.  Such  proof,  indeed,  would  not  be  allowed  to  come  in  competi- 
tion with  the  claims  of  the  pajrtnership  creditors :  but  if  the  debt  can  be  proved  at 
all  the  certificate  is  a  bar.  And  in  4  Madd.  Rep.  477,  the  Yice-Ghancellor  lays 
down  the  rule  even  more  largely,  by  saying,  ''  It  is  now  settled  that  a  solvent 
partner  winding  up  the  partnership  concerns,  is,  under  Sir  S.  Romilly's  act,  to 
be  considered  as  a  surety  paying  the  debt  after  the  bankruptcy  in  respect  of  his 
previous  liability.  Each  partner  is  a  principal  debtor  for  his  own  share,  and 
*KVif\  ^^^^  ^^  mutually  sureties  *to  the  creditors,-  for  the  share  of  each  other  /' 
^  and  the  case  of  Wood  v.  Dodson,  2  M.  &  S.  195,  leads  to  the  same 
conclusion.  We  think,  therefore,  the  witness  was  properly  admitted,  and  that 
tiie  rule  nin  for  setting  aside  the  verdict,  and  for  a  new  trial,  must  be  discharged. 

Rule  discharged. 


WHITE  V.  TRUSTEES  of  the  BRITISH  Museum. 

A  will  of  lands  subscribed  by  three  witnesses,  in  the  presence  and  at  the  request  of  the  testa- 
tor,  is  sufficiently  attested  within  the  statute  of  frauds,  although  none  of  the  witnesses  saw 
the  testator's  signature,  and  only  one  of  them  knew  what  the  paper  was. 

This  was  a  feigned  issue  upon  the  question,  whether  William  White,  deceased, 
did,  by  a  certain  paper-writing,  purporting  to  be  his  last  will  and  testament, 
demise  his  freehold  estates  or  not.  And,  upon  the  trial,  the  jury  found  a  special 
verdict,  setting  out  the  paper-writing  in  question,  and  finding  that  the  whole  of 
the  same,  except  the  names  of  the  witnesses,  was  in  the  handwriting  of  the 
said  W.  White  :  that  the  said  W.  White  signed  the  said  paper-writing  before  it 
was  signed  by  the  witnesses,  John  Hounslow,  Mary  Bristow,  and  Thomas 
Badcock,  or  either  of  them  :  that  he  died  on  the  13th  May,  1823 ;  that  about 
five  months  before  his  death,  he  requested  the  said  John  Hounslow  and  Mary 
Bristow  to  sign  their  names  to  the  said  paper-writing,  and  they  respectively,  in- 
pursuance  of  such  request,  did  sign  the  same  in  the  presence  of  the  said  W. 
White,  but  that  they  did  not  see  the  signature  of  the  said  W.  White  to  the  said 
paper-writing,  and  were  not  informed  by  the  said  W.  White,  when  they  so 
signed  the  said  paper-writing,  or  at  any  other  time,  what  was  the  nature  thereof, 
or  the  purpose  for  which  he  requested  them  to  sign  the  same )  that,  about  three 
months  before  the  death  of  the  said  W.  White,  he  requested  the  said  Thomas 
*3111  ^-^^^^^^  ^  ^^S^  ^^  name  to  the  said  paper-writing,  which  he  immediately 
^  did  in  the  presence  of  the  said  W.  White :  that  at  the  time  of  signing  the 
said  paper-writing  by  the  said  Thomas  Badcock,  the  said  W.  White  informed 
him  that  the  said  paper-writing  was  his  will.  The  special  verdict  then  went  on 
to  state,  that  the  paper-writing  consisted  of  two  sheets  of  paper  produced  to  the 
jurors ;  that  the  two  sheets  were  in  the  same  room  at  the  times  of  the  respective 
signatures  of  the  three  persons  above  mentioned ;  and  that  William  White  was 
ofsound  and  disposing  mind  and  memory  at  the  time  he  signed  the  paper,  and 
also  at  the  time  the  three  other  persons  signed  their  names  as  aforesaid. 

It  appeared  from  the  inspection  of  the  instrument  set  out  in  the  special  ver* 
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diet,  that  the  signature  of  the  three  names  could  not  possihlj  enure  to  charge 
themselves,  or  anj  other  person,  and  could  not  have  been  done  for  any  other 
purpose  whatever  than  simply  to  make  them  witnesses  to  the  will.  And  it 
appeared  that,  immediately  above  the  names  of  the  witnesses,  there  was  written 
in  the  hands  of  the  testator  these  words^  "  In  the  presence  of  us  as  witnesses 
thereto." 

The  case,  after  having  been  argued  once,  was  sent  down  again  for  a  more 
precise  finding  of  the  facts;  and  the  foregoing  special  verdict  having  been  found, 
was  argued  again  in  Trinity  term  last. 

WiMef  Seijt.  The  execution  of  this  will  is  sufficiently  in  compliance  with 
the  requisitions  of  29  Car.  2,  c.  3,  s.  5,  which  prescribes  that  such  an  instrument 
shall  be  in  writing ;  signed  by  the  party  devising,  or  by  some  other  person  in 
his  presence,  and  by  his  express  directions ;  and  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  four  credible  witnesses.  On  the  two  first 
heads  the  special  verdict  leaves  no  doubt.  It  is  undeniable,  also,  that  this  will 
was  subscribed  by  ^three  witnesses,  in  the  presence  of  the  devisor,  and  r«o|o 
the  only  question  is.  Whether  the  subscription  of  the  witnesses,  under  L  *^  '^ 
such  circumstances,  be  also  attestation  within  the  meaning  of  the  statute  ?  Now, 
it  is  not  required  by  the  statute  that  the  witnesses  should  see  the  devisor  sign, 
or  that  he  should  sign  in  their  presence  :  Grayson  v,  Atkinson,  2  Yes.  454,  Ellis 
V.  Smith,  1  Yes.  jun.  II :  nor  that  all  the  witnesses  should  subscribe  in  the 
presence  of  each  other :  Jones  v.  Lake,  2  Atk.  176  n. (a) :  nor  that  they  should 
know  the  instrument  they  have  subscribed  to  be  a  will.  [Tindal,  G.  J.  If  the 
will  be  not  actually  signed  by  the  devisor  in  the  presence  of  the  witnesses,  must 
it  not  be  acknowledged  as  such  to  them  ?]  The  devisor's  desiring  the  witnesses 
to  subscribe  the  instrument  under  the  usual  formulary  of  attestation,  is  a  sufii- 
cient  acknowledgment  of  his  having  signed  it  himself,  and  intending  that  the 
instrument  should  be  effective.  There  is  no  other  object  for  which  he  can  be 
conceived  to  have  required  their  subscription.  Consistently,  therefore,  with  the 
decisions  before  referred  to,  the  word  attested,  as  employed  in  the  statute  in 
conjunction  with  gubscrtbedy  can  only  mean  that  the  witnesses  should  so  subscribe 
as  to  be  able  at  a  future  time  to  testify,  by  a  reference  to  their  subscription,  the 
identity  of  the  document  subscribed.  The  object  of  the  statute  is,  to  prevent  a 
false  document  from  being  substituted  for  that  placed  in  their  hands  by  the 
devisor.  The  safety  of  the  devisor,  and  of  the  parties  claming  under  the  devise, 
is  sufficiently  answered,  if  at  any  time  the  witnesses  can  testify  that  the  document 
produced  with  their  subscription  is  the  same  as  that  which  the  devisor  has  recog- 
nised by  placing  it  in  their  hands  for  the  purpose  of  obtaining  their  subscription. 
In  Peat  v.  Ougley,  Com.  Rep.  196,  at  the  top  of  the  will  was  *written, —  r*o-i  •> 
*'  signed,  sealed,  and  published  as  my  last  will  and  testament,  in  the  ^ 
presence  of,  the  same  being  written  here  for  want  of  room  below;" — this  was 
likewise  written  by  the  testator's  own  hand ;  and  then  the  names  of  the  threo 
witnesses  were  subscribed ;  two  of  those  witnesses  were  dead,  and  the  third  was 
produced  at  the  trial,  who  testified  that  he  was  servant  to  the  testator,  Oliver 
Earl  of  Bolingbroke,  four  years,  and  about  twenty-seven  or  twenty-eight  year;) 
ago,  he  and  the  other  two  witnesses  were  called  up  in  the  night  and  Sent  for  into 
the  earl's  chamber,  who  produced  a  paper  folded  up,  and  desired  him  and  the 
others  to  set  their  hands  as  witnesses  to  it,  which  they  all  three  did  in  his  presence, 
but  they  did  not  see  any  of  the  writing,  nor  did  the  earl  tell  them  it  was  his 
will,  or  say  what  it  was,  but  he  believes  this  to  be  the  paper,  because  his  name 
is  there,  and  the  names  of  the  other  witnesses,  and  he  never  witnessed  any 
other  deed  or  paper  for  the  earl.  And  though  the  earl  did  not  set  his  name  or 
seal  to  the  will  in  their  presence,  yet  he  had  often  seen  the  earl  write^  and 
believed  the  whole  will  and  codioil  to  be  his  handwriting. 

Stonehouse  v.  Evelyn,  3  P.  Wms.  262,  Bond  v.  Seawell,  3  Burr.  1775, 
Wallis  V,  WalliS;  4  Bum's  Eccl.  Law,  127.  and  Trimmer  v.  Jackson,  lb.,  were 
also  referred  to  as  authorities  in  support  of  the  will. 

(a)  See  alio  1  Vet.  Jan.,  14. 
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AdatnSj  Seijt.,  wntrd.  The  question  is,  Whether  the  ward  attetted  in  the 
statute  is  satined  by  the  simple  signature  of  the  witnesses;  that  is,  signature 
unaccompanied  with  information  or  knowledge  as  to  the  nature  of  the  instru- 
ment subscribed.  The  subscrtption  required  by  the  statute  being  satisfied  by 
*qi41   ^^  witnesses  writing  their  names,  it  must  be  presumed  that  the  legisla- 

-^  ture  had  some  object  in  requiring  attestation  as  well  *as  subscription  ; 
that  object  was,  that  the  witnesses  should  know  the  paper  they  signed  to  be 
one  which  has  the  authority  of  the  testator's  signature.  By  no  other  means 
could  the  end  of  the  statute,  the  prevention  of  fraud  by  the  substitution  of  a 
false  will,  be  prevented.  For  without  such  information,  if  the  witnesses  should 
sign  two  papers  resembling  each  other,  they  might  afterwards  be  unable  to 
distinguish  them.  This  is  the  principle  which  may  be  collected  from  all  the 
cases.  In  Grayson  v,  Atkinson  the  Lord  Chancellor,  in  giving  judgment  said, 
'<  It  is  insisted  that  the  word  attested,  superadded  to  suhscribed,  imports  they 
shall  be  witnesses  of  the  very  act  SLud /actum  of  signing,  and  that  the  testator's 
acknowledging  that  act  to  have  been  done  by  him,  and  that  it  is  his  hand- 
writing, is  not  sufficient  to  enable  them  to  attest :  that  is,  it  must  be  an  attesta- 
tion of  the  thing  itself,  not  of  the  acknowledgment.  To  be  sure,  it  must  be  an 
attestation  of  the  thing  in  some  sense ;  but  the  question  upon  this  clause,  as 
abstracted  from  the  subsequent,  is,  if  they  attest  an  the  cbchnowledgTnent  of  the 
testator  that  it  is  his  handwriting^  Whether  that  is  not  an  attestation  of  the  act, 
and  whether  not  to  be  construed  as  agreeable  to  the  rules  of  law  and  evidence, 
as  all  other  attestation  and  signing  might  be  proved  ?  At  the  time  of  making 
that  act  of  parliament,  and  ever  since,  if  a  bond  or  deed  is  executed  by  the  per- 
son who  signs  it, — afterwards  the  witnesses  are  called  in, — and  before  those 
witnesses  he  acknowledges  that  to  be  his  hand, — that  is  always  considered  as 
an  evidence  of  signing  by  the  person  executing,  and  is  an  attestation  of  it  by 
them.  It  is  true,  there  is  some  difference  between  the  case  of  a  deed  and  a  will 
in  this  respect,  because  signing  b  not  necessary  to  a  deed,  but  sealing  is ;  and 
I  do  not  know  it  was  ever  held,  that  acknowledging  his  sealing  without  wit- 
nesses has  been  sufficient. 
*^1  ^1        ^^^'  notwithstanding,  that  is  the  rule  of  evidence  relating  to  ^signing. 

•^  If  it  was  in  the  case  of  a  note,  or  declaration  of  trust,  or  any  other 
instrument  not  requiring  the  solemnities  of  a  deed,  but  bare  signing,  if  that 
instrument  is  attested  by  witnesses,  proving  that  they  were  called  in,  and  that 
he  took  that  instrument^  and  said,  that  was  his  hand,  thai  would  he  a  sufficient 
attestation  of  signing  hy  him.  That  is  the  rule  of  evidence.  Considering  the 
words  of  the  act  of  parliament,  it  seems  upon  the  penning  of  that  clause,  that 
if  ike  testator,  having  signed  the  wiU,  did,  before  those  witnesses,  declare  and 
acknowledge  he  had  done  so,  and  that  was  his  hand,  that  might  be  sufficient 
within  thai  clause :  for  as  to  the  subscribing,  that  makes  no  difference  in  the 
case ;  that  further  circumstance  is  required  by  the  statute,  to  make  it  necessary 
that  they  should  certify  their  attestation,  all  of  them  in  the  presence  of  the 
testator ;  therefore  is  subscription  mentioned.  Other  guards  are  put  by  the 
statute  on  the  execution  of  a  will  beside  the  subscription ;  as,  that  it  is  to  be  in 
writing.  The  testator  must  do  some  act  materially  declaring  it  to  be  his  will, 
though  no  particular  form  of  words  is  necessary.  It  is  true,  there  are  cases 
where  an  instrument  sealed,  and  delivered,  and  subscribed  by  the  testator  has 
been  held  sufficient  to  make  it  a  will ;  hut  there  must  he  some  act  or  declaration 
importing  this  to  be  a  solemn  act  by  him  to  dispose  of  his  estate,*'  In  Wallis  v. 
Wallis,  4  Bum's  Eccl.  Law,  127,  the  testator  said,  ''  Take  notice ;"  and  then 
took  a  pen,  and,  in  the  presence  of  all  the  witnesses,  siened  and  sealed  each 
part  of  his  will,  and  laid  both  the  parts  open  and  unfolded  before  them,  to 
subscribe  their  names  as  witnesses  thereto,  which  they  all  did  by  the  direction 
of  the  said  testator,  in  his  presence  and  in  the  presence  of  each  other,  he  showing 
them  severally  where  to  write  their  names.  Westbeech  v,  Kennedy,  1  Yes.  £ 
*Slff1   ^'  ^    '  ^^^  ^^  ^i8iBi&&  ^cited  in  it,  all  establish  the  same  principle.     In 

-^  all  of  them  the  testator  either  signed  in  the  presence  of  the  witnesses^ 
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or  acknowledged  the  instrument  to  be  his  will.     If  this  be  not  required^  the 
word  (UUsted  may  be  erased  from  the  statute. 

Here  there  was  an  acknowledgment  to  one  of  the  witnesses;  but  to  hold  that 
sufficient,  would  be  to  repeal  the  statute,  which  requires  that  three  shall  attest ; 
such  acknowledgment,  or  what  is  tantamount  to  it,  being  an  inseparable  incident 
of  attestation.  Consistently  with  the  statement  of  two  of  the  witnesses  in  this 
case,  the  testator  might  have  si^ed  after  he  had  obtained  their  subscription. 
In  Chancery  the  depositions  of  all  the  three  witnesses  are  required ;  and  though 
in  Stonehouse  v.  Evelyn  it  is  said  Mr.  Justice  Fortescue  Aland  laid  it  down, 
that  it  is  sufficient  if  one  of  the  three  subscribing  witnesses  swears  the  testator 
acknowledged  the  signing  to  be  his  handwriting,  yet  that  must  be  taken  to 
apply  to  the  practice  of  the  circuit  where  he  said  he  had  ruled  it,  and  where  \a 
the  ordinary  course  only  one  of  the  three  witnesses  would  be  called  to  establish 
a  prima  facie  case. 

Peat  V,  Ougley  is  an  obscure  case,  but  there  the  witness  never  signed  any 
other  paper,  which  was  not  the  case  with  the  present  will. 

Wilde.  In  Ellis  v.  Smith,  Lord  Chancellor  Hardwicke  said,  ''  To  the  maxim 
of  Lord  Bacon  I  shall  oppose  one  of  Lord  Trevor's,  that  an  established  opinion 
is  not  to  be  receded  from."  Now  it  has  been  an  established  opinion  that  a  will 
subscribed  by  three  witnesses  is  well  executed,  although  the  testator  omits  to 
say  that  it  has  been  signed  by  him.  All  that  the  statute  means  by  subscription 
and  attestation  is,  that  the  three  witnesses  should  be  able  to  speak  to  their  owu 
signature.  ^Provided  a  witness  can  do  that,  it  would  not  invalidate  an  r^o\n 
instrument,  if  he  should  say  he  had  forgotten  the  circumstance  of  sub-  '- 
scribing  his  name.  If  the  witness  can  identify  his  handwriting,  the  security 
is  as  complete  as  if  he  could  identify  the  instrument.  Whatever  may  be  esta- 
blished by  acknowledgment  may  also  be  established  by  facts  tantamount  to 
acknowledgment ;  as  a  dumb  man  may  acknowledge  by  signs  :  and  the  calling  on 
witnesses  to  subscribe,  is  equivalent  to  an  acknowledgment  that  the  instrument 
to  which  they  are  required  to  set  their  names  is  genuine.  As  to  the  supposition 
that  the  testator  might  have  signed  after  he  called  on  the  witnesses  to  do  so,  it 
is  not  to  be  presumed  that  he  meditated  a  fraud  against  his  own  will.  If  this 
instrument  had  been  a  deed  executed  under  a  power  expressed  in  the  same  terms 
as  the  statute,  it  would  have  been  deemed  a  sufficient  execution  under  the  power. 
Peat  V.  Ougley  is  in  point.  Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

TiNDAL,  C.  J.  ^ After  stating  the  facts  as  ante),  Upon  this  special  verdict, 
the  question  is,  Wnether  in  the  execution  of  this  will,  the  several  requisites 
contained  in  the  statute  of  frauds  have  been  duly  observed  ?  By  the  29  Car.  2, 
c.  3,  s.  5,  it  is  enacted,  "  That  all  devises  and  bequests  of  any  lands  or  tenements 
shall  be  in  writing,  and  signed  bv  the  party  so  devising  the  same,  or  by  some 
other  person  in  his  presence  and  oy  his  express  directions,  and  shall  be  attested 
and  subscribed  in  the  presence  oi  the  said  devisor,  by  three  or  four  credible 
witnesses,  or  else  thev  shall  be  utterly  void  and  of  non-effect."  And  as  the 
special  verdict  finds  that  the  whole  of  the  paper  writing  is  in  the  handwriting 
of  W.  White,  and  that  he  signed  it  before  it  was  signed  by  the  witnesses,  the 
jurors  do  find  in  terms,  that  there  is  a  devise  *in  writing,  and  that  it  is  fm-iq 
signed  by  the  party  who  makes  the  devise.  >- 

Again,  it  is  found  expressly  that  the  names  of  the  three  persons  were  signed 
by  them  upon  the  paper  writing  in  the  presence  of  the  said  W.  White ;  that  is, 
in  the  lan^age  of  the  statute,  the  writing  was  subscribed  in  the  presence  of  the 
devisor.  So  that  the  inquiry  is  simplified  and  reduced  to  this  single  question. 
Whether  the  devise  was  attested  by  them  within  the  meaning  of  the  statute  ? 

It  has  been  held  in  so  many,  cases  that  it  must  now  be  taken  to  be  settled 
law,  that  it  is  unnecessanr  for  the  testator  actually  to  sign  the  will  in  the  presence 
of  the  three  witnesses  who  subscribe  the  same ;  but  tnat  any  acknowledgment 
before  the  witnesses  that  it  is  his  signature,  or  any  declaration  before  them  that 
it  is  his  will,  is  equivalent  to  an  actual  signature  in  their  presence;  and  makes 
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the  alt estati  jn  and  subscription  of  the  witnesses  complete.  The  case  of  Ellis  v. 
Smith,  which  was  decided  by  Lord  Chancellor  Uardwicke,  assisted  by  the 
Master  of  the  Eolls,  Sir  J.  Strange,  Lord  Chief  Justice  Willis,  and  Lord  Chief 
Baron  Parker,  all  persons  of  high  and  eminent  authority,  is  express  to  the 
latter  point. 

The  objection,  therefore,  to  the  execution  of  the  present  will,  does  not  rest 
upon  the  fact  that  it  was  not  signed  by  W.  White  in  their  presence ;  but  that 
with  respect  to  two  of  the  witnesses,  Hounslow  and  Bristow,  there  was  no 
acknowledgment  of  his  signature,  nor  any  declaration  that  it  was  his  will ;  but 
that  they  signed  their  names  in  entire  ignorance  of  the  nature  of  the  instrument, 
or  of  the  object  for  which  their  names  were  written.  And  it  is  argued,  that  if 
such  subscription  of  their  names  satisfies  the  intention  of  the  statute  the  word 
attested  will  have  no  force  whatever,  and  may  be  considered  as  if  it  had  never 
been  inserted. 

*3191  ^^^6  question,  however,  appears  to  us  to  be,  Whether,  upon  this 
-^  special  verdict,  the  finding  of  the  jury  establishes,  although  not  an 
acknowledgment  in  toords,  yet  an  acknowledgment  in  /art,  by  the  devisor  to 
the  subscribing  witnesses,  that  this  instrument  was  his  will '/  for  if  by  what  the 
devisor  has  done,  he  must,  in  common  understanding  and  reasonable  construc- 
tion, be  taken  to  have  acknowledged  the  instrument  to  be  his  will,  we  think  the 
attestation  of  the  will  must  be  considered  as  complete,  and  that  this  case  falls 
within  the  principle  and  authority  of  that  of  Ellis  v.  Smith. 

Li  the  execution  of  wills,  as  well  as  that  of  deeds,  the  maxim  will  hold  good 
"  non  qw>d  dictum  sed  good /actum  esty  inspicilur." 

Now,  in  the  first  place,  there  is  no  doubt  upon  the  identity  of  the  instrument. 
The  paper  in  question,  is  the  very  paper- writing  which  was  produced  by  the 
testator  to  the  three  witnesses.  The  great  object  of  the  direction  of  the  statute, 
that  witnesses  shall  subscribe  in  the  presence  of  the  devisor,  was  to  prevent  the 
possibility  of  the  witnesses  returning  to  his  hands  any  other  instrument  than 
the  very  instrument  which  he  delivered  to  them  to  attest.  This  object  has  been 
attained  in  the  present  case,  and  the  identity  of  the  instrument  is  beyond  dispute. 

In  the  next  place,  it  appears  from  the  special  verdict,  that  the  devisor  was 
conscious  himself,  that  the  instrument  was  his  will.  For  the  verdict  finds  that 
he  was  of  sound  and  disposing  mind,  both  at  the  time  he  signed  it  himself,  and 
also  at  the  time  when  the  witnesses  subscribed  their  names. 

But  further,  it  appears  from  the  inspection  of  the  instrument  set  out  in  the 
special  verdict,  that  the  signature  of  the  three  names  could  not  possibly  enure  to 
charge  themselves,  or  any  other  person,  and  could  not  have  been  done  for  any 
*Vl(f[  ^^^^^  purpose  whatever  *than  simply  to  make  them  witnesses  to  the  will. 
-*  And,  lastly,  it  appears  from  the  same  inspection,  that  immediately 
above  the  names  of  the  witnesses,  there  was  written  in  the  handwriting  of  the 
testator,  these  words,  ''  In  the  presence  of  us  as  witnesses  thereto,"  which  do 
amount  to  a  clear  and  unequivocal  indication  of  the  testator's  intention  that 
th^  should  be  witnesses  to  his  will. 

When,  therefore,  we  find  the  testator  knew  this  instrument  to  be  his  will ; 
that  he  produced  it  to  the  three  persons  and  asked  them  to  sign  the  same ;  that 
he  intended  them  to  sign  it  as  witnesses;  that  they  subscribed  their  names  in 
his  presence,  and  returned  the  same  identical  instrument  to  him ;  we  think  the 
testator  did  acknowledge  in  fact,  though  not  in  words,  to  the  three  witnesses, 
that  the  will  was  his.  For  whatever  might  have  been  the  doubt  upon  the  true 
construction  of  the  statute,  if  the  case  were  res  Integra,  yet  as  the  law  is  now 
fully  settled,  that  the  testator  need  not  sign  his  name  in  the  presence  of  the 
witnesses,  but  that  a  bare  acknowledgment  of  his  handwriting  is  a  sufficient  sig« 
nature  to  make  their  attestation  and  subscription  good  within  the  statute,  though 
such  acknowledgment  conveys  no  intimation  whatever,  or  means  of  knowledge, 
either  of  the  nature  of  the  instrument,  or  the  object  of  the  signing;  we  think  the 
facts  of  the  present  case  place  the  testator  and  the  witnessejs  in  the  same  sitjiation 
as  thej  stood  where  such  oral  acknowledgment  of  signature  has  been  made^  and 
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we  do  therefore^  npon  the  principle  of  these  decisions,  hold  the  ezecntion  of  the 
will  in  question  to  be  good  within  the  statute.  Judgment  for  defendants^ 
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Where  a  lessee  becomes  bankrupt,  a  surety  joined  in  the  lease  with  him  is  liable  to  the  lessor 
for  breaches  of  covenant  occurring  between  the  date  of  the  commission,  and  the  delivery  up 
of  the  lease  by  the  lessee  under  6  6.  4,  c.  16,  s.  75. 

CoTRNANT.  The  declaration  set  out  a  lease  of  a  dwelling-house  bearing 
date  May  17,  1823,  between  Francis  Gibbons  of  the  first  part,  George  Grain  of 
the  second,  and  defendant  of  the  third,  by  which  Gibbons,  who  had  a  term  of 
thirty  years  in  the  premises,  demised  the  house  to  Grain  for  nine  years  from 
Lady-day,  1823,  at  a  rent  of  80^.  a  year,  payable  half-yearly : 

And  the  said  George  Grain  and  the  defendant  for  themselves,  jointly  and 
severally,  and  for  their  and  each  of  their  joint  and  several  heirs,  executors,  and 
administrators  did  by  the  said  indenture  covenant,  promise,  and  agree  to  and 
with  the  said  Francis  Gibbons,  his  heirs  and  assigns,  that  they  the  said  George 
and  the  defendant,  their  executors  or  administrators,  or  some  or  one  of  them, 
should  and  would  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Francis,  his  heirs  and  assigns,  the  said  yearly  rent  or  sum  of  80/.  therein* 
before  reserved  and  made  payable  on  the  days  and  times  thereinbefore  limited 
and  appointed  for  payment  thereof,  according  to  the  true  intent  and  meaning 
of  the  said  indenture  :  and  also  should  and  would  from  time  to  time  and  at  all 
times  during  the  said  term,  at  their  or  one  of  their  proper  costs  and  charges, 
well  and  sufficiently  repair,  uphold,  support,  maintain,  glaze,  and  keep  all  and 
singular  the  said  messuage  or  dwelling-house  and  premises  thereby  demised, 
and  every  part  thereof,  in,  by,  and  with  all  and  all  manner  of  needful  and 
necessary  reparations  and  amendments  whatsoever,  when  and  where,  and  as  often 
as  occasion  should  be  or  require,  and  at  the  end  or  other  sooner  ^deter-  pito^o 
mination  of  the  said  demise  should  and  would  peaceably  and  quietly  ■- 
leave,  surrender,  and  yield  up  unto  the  said  Francis,  his  heirs  and  assigns,  the 
said  messuage  or  dwelling-house  and  premises  in  good  and  substantial  plight 
and  condition.  And  the  said  defendant  did  by  the  said  indenture  for  himself, 
his  heirs,  executors,  and  administrators,  further  covenant,  promise,  and  agree 
with  and  to  the  said  Francis,  his  heirs  and  assigns,  that  he  the  said  defendant, 
his  executors  and  administrators,  should  and  would  from  time  to  time  and  at 
all  times  thereafter  save,  defend ,  keep  harmlesSy  and  indemnify  ike  said  Francis j 
his  heirs  and  aligns,  of  and  from  all  loss,  costs,  charges,  damages,  and  expenses 
which  he  the  said  Francis,  his  heirs  and  assigns,  should  or  might  sustain,  ex- 
pend, or  be  put  unto  for  or  by  reason  of  the  said  George,  his  executors  or 
administrators,  not  paying  the  rent,  or  not  performing,  fulfilling,  and  keeping 
all  and  singular  the  covenants,  articles,  and  agreements  therein  reserved  and 
contained  on  his  or  their  parts  and  behalves  to  be  observed;  performed,  ful- 
filled, and  kept. 

Averment  of  Gibbon's  death,  November  18,  1826,  and  of  plaintiffs'  appoint- 
ment to  bo  executors. 

Breach,  that  the  said  George  and  the  defendant  had  not,  nor  had  either  of 
them,  paid  the  rent  aforesaid  for  the  two  last  half  years  of  the  said  term 
elapsed  on  the  29th  day  of  September,  in  the  year  1827,  or  any  part  thereof;  but 
the  same  was  wholly  in  arrear  and  unpaid,  contrary  to  the  said  covenant  of  the 
said  defendant  in  that  behalf :  and  that  after  the  making  of  the  said  indenture, 
to  wit,  on  the  18th  day  of  July,  in  the  year  1827,  and  from  thenceforth  until 
and  at  the  commencement  of  that  suit,  to  wit,  at,  &c.,  the  said  defendant  and 
the  said  George  suffered  and  permitted  the  said  messuage,  or  dwelling-house, 
and  premises  to  be  and  continue^  and  the  same  were  for  and  during  all  that 
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^090-1  time  in  every  part  *tlicrcof,  ruinous,  prostrate,  broken  to  pieces,  fallen 
'  -*  down,  and  in  great  decay  for  want  of  needful  and  necessary  repairiuffy 
upholding,  supporting,  maintaining,  and  keeping  the  same,  contrary  to  the  said 
covenant  of  the  said  defendant  in  that  behalf;  and  that  by  reason  of  the  said 
(jeorge  not  paying  the  said  rent  for  the  two  last  half-years  of  the  said  term,  and 
suffering  the  said  messuage,  or  dwelling-house,  and  premises,  to  be  out  of 
repair  as  aforesaid,  the  plaintiffs  had  sustained  and  been  put  to  loss  and  damage 
to  a  large  amount,  to  wit,  to  the  amount  of  500/.,  to  wit,  at,  &c. ;  and  the  said 
defendant  had  not  saved,  defended,  and  kept  harmless,  and  indemnified  the  said 
plaintiffs  from  such  loss  and  damage ;  but  had  hitherto  wholly  neglected  and 
refused  so  to  do,  contrary  to  his  said  covenant  in  that  behalf. 

To  that  declaration  the  defendant  pleaded,  that  the  said  George  Grain,  in  the 
said  indenture  in  the  said  declaration  mentioned,  before  and  at  and  after  the 
making  of  the  said  indenture  in  the  said  declaration  mentioned,  and  on  the  26th 
day  of  May,  in  the  year  of  our  Lord  1827,  and  from  thence  continually  until  the 
suing  out  the  commission  of  bankrupt  thereinafter  mentioned,  was  a  hatter,  and 
during  all  that  time  did  use  and  exercise  the  trade  of  a  hatter  by  way  of  bar- 
gaining, exchanging,  bartering,  and  chevisance,  and  sought  his  trade  of  livine 
by  buying  and  selling,  to  wit,  at,  &c. ;  and  the  said  George  Grain  so  using  and 
exercising  the  trade  of  a  hatter,  and  seeking  his  trade  of  living  as  d£oTe- 
said,  afterwards,  to  wit,  on  the  31st  day  of  May,  in  the  year  of  our  Lord  1827 
aforesaid,  at,  &c.,  became  and  was  indebted  to  one  Edward  Womersley,  a  sub- 
ject of  this  realm,  in  the  sum  of  80/.  lis,  6c/.  of  lawful  money  of  Great 
Britain,  for  a  true  and  just  debt  due  and  owing  from  the  said  George  Grain  to 
the  said  Edward  Womersley ;  ajid  the  said  George  Grain  was  then  and  there  also 
*^41  ^^^^^^^  ^  ^^^  James  *  Knott,  a  subject  of  this  realm,  in  a  certain 
-*  other  large  sum  of  money,  to  wit,  the  sum  of  70/.  8<.  %>d,  of  like 
lawful  money,  for  a  true  and  just  debt  due  and  owing  from  the  said  George  Grain 
to  the  said  James  Knott }  and  the  said  George  Grain  waa  then  and  there  also 
indebted  to  divers  other  persons  in  divers  other  large  sums  of  money :  and  the 
Baid  George  Grain  being  so  indebted  as  aforesaid,  and  being  a  subject  of 
this  realm,  and  so  using  and  exercising  the  trade  and  business  of  a  hatter,  and 
seeking  his  trade  of  living  as  aforesaid,  afterwards,  and  after  making  the  said  in- 
denture in  the  said  declaration  mentioned,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at,  &c.,  the  said  debts  to  the  said  Edward  Womersley  and  the 
said  James  Knott,  and  also  the  said  other  debts  being  then  and  there  due  and 
unpaid  and  unsatisfied,  became  and  was  bankrupt  within  the  true  intent 
and  meaning  of  the  statute  then  and  still  in  force  concerning  bankrupts  made 
and  provided;  and  that  thereupon,  afterwards,  to  wit,  on  the  25th  day  of  June, 
in  the  year  of  our  Lord  1827  aforesaid,  at,  &c.,  a  certain  commission  of  bank- 
ruptcy under  the  Great  Seal  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  bearing  date  at  Westminster  a  certain  day  and  year,  to  wit,  the  same 
day  and  year  last  aforesaid,  grounded  upon  the  said  statute,  upon  the  petition 
of  the  said  Edward  Womersley  and  James  Knott,  was  duly  awarded  and  issued 
against  the  said  George  Grain,  directed  to  certain  commissioners  therein  named ; 
(the  commission  was  here  set  out),  by  virtue  of  which  said  commission,  and  by 
force  of  the  said  statute  concerning  bankrupts,  the  major  part  of  the  said  com- 
missioners named  in  the  said  commission  having  severally  and  respectively  duly 
taken  the  oath  prescribed  and  appointed  to  be  taken  by  commissioners  of  bank- 
rupts according  to  the  form  of  the  statute  in  that  case  made  and  provided,  and 
^qne-i  having  then  and  there  entered  and  '''kept  a  memorandum  thereof  amons 
-'  the  proceedings  in  the  said  commission,  afterwards,  to  wit,  on  the  2a 
day  of  July,  in  the  year  of  our  Lord  1827  aforesaid,  at,  &c.,  did  in  due  form  of 
law,  find  that  the  said  George  Grain  had  become  bankrupt  within  the  true  intent 
and  meaning  of  the  statute  made  and  then  in  force  concerning  bankrupts  before 
the  date  and  issuing  forth  of  the  said  commission,  and  did  then  and  there  declare 
and  adjudge  him  bankrupt  accordingly :  that  at  the  time  the  said  George  Grain 
beeame  and  was  bankrupt  as  aforesaid;  he^  the  said  George  Grain^  was  entitled 
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to  the  said  lease  in  the  said  declaration  mentioned,  to  wit,  at,  &c.,  and  that  the 
said  rent  in  the  said  declaration  mentioned,  and  every  part  thereof  (if  any  snch 
be  in  arrear)  became  due  and  was  in  arrear  and  accrued,  and  also  that  the  com- 
mitting the  said  supposed  breaches  of  covenant  in  the '  said  declaration 
assigned  (if  any  such  there  be),  was  committed  and  made  after  the  date  of  the 
said  commission,  to  wit,  on  the  1st  day  of  July,  in  the  year  of  our  Lord  1827, 
to  wit,  at,  &c. :  that  after  the  said  George  Grain  became  and  was  bankrupt  as 
aforesaid,  to  wit,  on  the  2l8t  day  of  July,  in  the  year  of  our  Lord  1827,  at,  &c., 
in  the  parish  and  ward  aforesaid,  Elliot  Taylor  and  Edward  Womersley,  being 
then  and  there  the  assignees  duly  appointed  of  the  estate  and  effects  of  the  said 
George  Grain  as  such  bankrupt  as  aforesaid,  declined  the  said  lease;  of  which 
the  said  George  Grain,  so  being  euch  bankrupt  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.,  had  notice,  and  thereupon  the  said 
Gkorge  Grain  being  such  bankrupt  as  aforesaid,  afterwards,  and  after  the  death 
of  the  said  Francis  Gibbons,  to  wit,  on  the  said  day  and  year  last  aforesaid,  at, 
&c.,  and  within  fourteen  days  next  after  he,  the  said  George  Grain,  being  such 
bankrupt,  had  notice  that  the  said  assignees  had  declined  the  said  leaseas  afore- 
said, delivered  up  such  lease  to  the  said  plaintiffs  *as  executors  as  afore-  r^o^a 
said  to  wit,  at,  &c.     And  this  the  said  defendant  was  ready  to  verify.        ^ 

There  was  a  second  plea  setting  forth  the  same  defence  more  concisely.  The 
plaintiffs  replied, 

That,  by  reason  of  anything  in  those  pleas  alleged,  they  ought  not  to 
be  barred  firom  having  and  maintaining  their  aforesaid  action  thereof  against  the 
said  defendant,  because  the  delivering  up  of  the  said  lease  in  the  said  first  plea 
mentioned,  was  after  the  said  21st  day  of  July  ih  the  year  1827  aforesaid,  and 
after  the  said  several  breaches  of  covenant  and  every  of  them  had  accrued. 
And  this  they  were  ready  to  verify.     Wherefore,  &c. 

Demurrer  and  joinder. 

Wilde,  Serjt.,  in  support  of  the  demurrer.  The  defendant  is  not  liable  in  re- 
spect of  the  breaches  of  covenant  assigned,  at  all  events,  not  upon  this  contract 
By  6  G.  4,  c.  16,  s.  75,  it  is  enacted,  <'  That  any  bankrupt  entitled  to  any  lease, 
or  agreement  for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to 
pay  any  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect 
of  any  subsequent  non-observance  or  non-performance  of  the  conditions,  cove- 
nants, or  agreements  therein  contained :  and  if  the  assignees  decline  the  same, 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or  agreement  to 
the  lessor,  or  such  person  agreeing  to  grant  a  lease,  within  fourteen  days  after  he 
shall  have  had  notice  that  the  assignees  shall  have  declined  ka  aforesaid  ;  and  if 
the  assignees  shall  not  (upon  being  thereto  required)  elect  whether  they  will  accept 
or  decline  such  lease  or  agreement  for  a  lease,  the  lessor  or  person  so  agreeing 
as  aforesaid,  or  any  person  entitled  under  such  lessor  or  person  so  agreeing  shall 
be  entitled  to  apply  by  petition  to  the  Lord  Chancellor,  who  may  order  them  so 
to  '^'elect,  and  deliver  up  such  lease  or  agreement  in  case  they  shall  do-  r^QOj 
oline  the  same,  and  the  possession  of  the  premises,  or  may  make  such  >- 
other  order  therein  as  he  shall  think  fit." 

It  is  plain  that  the  object  of  the  legislature  was,  to  discharge  the  bankrupt  at 
all  events.  Therefore,  in  Doe  v.  Smith,  5  Taunt.  800,  where  a  lessee  covenant- 
ed not  to  assign,  and  became  bankrupt,  and  his  assignees  took  to  the  lease,  his 
covenant  was  holden  to  be  absolutely  discharged  by  49  G.  8,  c.  121,  s.  19,  and 
that,  therefore,  if  he  came  in  again  as  assignee  of  his  assignees,  he  should  not 
be  charged  with  that  covenant,  and  it  was  no  breach  if  he  assigned. 

Now  the  bankrupt  would  not  be  absolutely  discharged  if  circuitously  respon- 
sible through  a  demand  made  on  his  surety.  But  the  delivery  up  of  the  lease 
operates  as  a  surrender  and  extinguishment  of  the  term  by  relation,  from  the 
date  of  the  commission.  It  never  could  have  been  intended  that  ^he  lessee 
should  be  discharged,  and  the  lessor  remain  bound  by  the  grant ;  no  one  who 
claimed  under  it  could  have  any  longer  a  right  to  enter;  and  without  a  power 
of  entry  how  could  he  be  in  a  condition  to  perform  covenants  ?    How  could  h« 
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in  ease  of  dispute  show  any  title  to  the  term  f  It  is  possible  the  legislature 
might  not  have  contemplated  the  case  of  a  lease  with  a  surety  bound  by  the 
same  instrument ;  but  the  instrument  must  receive  the  same  constructioQ,  and 
be  subject  to  the  same  incidents,  whoever  be  the  party  sued.  If  then  the  prin- 
cipal lessee  be  by  his  bankruptcy  discharged  from  rent  accruing  after  the  date 
of  his  commission,  and  if  the  term  be  extinguished  by  the' delivery  up  of  the 
lease,  it  must  be  extinguished  by  relation  from  the  date  of  the  commission, 
since  from  that  period  the  lessee  is  declared  to  be  discharged  from  all  his  cove- 
^cqnon  nants.  It  is  *not  contended  that  a  surety  for  a  tenant  might  not,  by 
^  some  separate  instrument, — ^by  a  contract  in  a  different  form, — ^be  ren- 
dered liable  in  case  of  the  bankruptcy  of  the  tenant ;  but  the  defendant  being  a 
party  to  the  present  lease,  and  chargeable  only  in  respect  of  that  instrument, 
his  liability  cannot  be  more  than  co-extensive  with  it,  and  the  instrument  being 
extinguished  by  the  commission,  his  liability  ceases  from  the  moment  of  ito 
extinguishment. 

Stq}heny  Seijt,  eofUrd,  This  case  has  been  virtually  decided  by  Inglis  v. 
M'Dougal,  1  B.  M.  196.  It  was  there  holden,  that  if  a  surety  enter  into  a 
bond  with  a  principal  conditioned  for  the  performance  of  covenants  contained 
in  an  agreement  for  a  lease,  such  surety  is  still  liable,  although  the  principal 
beeome  bankrupt,  and  be  discharged  under  the  49  G.  8,  c.  121,  s.  19. 

The  language  of  that  section  is  in  spirit  and  almost  in  words  the  same  aa 
that  of  the  seventy-filth  section  of  6  G.  4,  c.  16.  The  discharge  of  the  lessee 
does  not  necessarily  imply  the  discharge  of  his  surety,  but  rather  the  reverse ; 
for  the  very  object  of  taking  the  surety  is  to  secure  the  landlord  against  the 
failure  of  the  lessee ;  and  the  argument  that  the  lessee  would  not  be  absolutely 
discharged  unless  the  surety  were  equally  discharged  also,  was  as  applicable  in 
Inglis  V.  M'Dougal  as  in  the  present  case.  With  regard  to  the  supposed  ex* 
tinguishment  of  the  term  by  the  delivering  up  the  lease,  that  delivery  was  re* 
quked  only  for  the  protection  of  the  lessor  and  lessee,  and  the  statute  did 
not  look  to  the  rights  of  others;  but,  whether  the  term  be  extinguished  or  not, 
the  lessor  is  entitled  to  an  indemnity  at  the  hands  of  the  surety  if  no  rent  hi( 
obtained ;  and  to  no  more  than  an  indemnity ;  so  that  if  he  were  paid  by  the 
produce  of  the  land,  the  surety  would  not  be  called  on.  It  is  only  on  the 
*32Q1  supposition  that  *the  legislature  intended  to  discharge  the  surety,  that 
•^  the  argument  of  an  extinguishment  of  the  term  by  telation  to  the  date  of 
the  commission,  can  be  supported  at  all ;  and  Inglis  v.  M'Dougal  has  decided 
that  the  legislature  had  no  such  intention.  Admitting  even  that  the  term  is 
extinguished  by  delivery  of  the  lease,  there  is  no  ground  for  contending  that  it 
is  extinguished  retrospectively.  It  is  alleged  on  ihir-  record,  and  admitted  by 
the  demurrer,  that  damage  had  accrued,  in  respect  of  covenants  broken,  on  the 
18th  July,  1827  :  it  is  not  alleged  that  the  assignees  had  declined  to  accept  the 
term  previously  to  July  21,  1827 ;  and  till  they  make  their  election,  the  effect 
of  the  assignment  is  suspended,  and  the  term  vests  in  the  bankrupt :  Copeland 
9.  Stevens,  1  B.  &  A.  593,  so  that,  at  all  events,  the  defendant  is  liable  till  the 
delivery  of  the  lease  within  fourteen  days  subsequently  to  July  21. 

As  far  as  respects  the  annually-accruing  payments,  a  surety  in  an  annuitv- 
deed  is  much  in  the  same  situation  as  a  surety  in  a  lease ;  and  in  Welsh  v.  Welsh, 
4  M.  &  S.  833,  it  was  expressly  holden,  that  in  the  case  of  an  annuity  the 
sorety  was  not  discharged  by  the  bankruptcy  and  certificate  of  his  principal. 

Wilde.  Whether  the  legislature  intended  to  discharge  the  surety  or  not,  he 
is  at  all  events  discharged  by  the  form  of  the  contract  into  which  he  has  entered 
in  this  case ;  for  the  contract  being  at  an  end  by  the  delivering  up  of  the  lease, 
so  also  is  his  responsibility.  And  this  distinguishes  the  case  from  Inglis  v. 
H'Dougal,  where  the  responsibility  of  the  surety  arose  under  a  separate  instni-' 
ment,  a  bond,  which  was  not  affected  by  the  bankruptcy  of  the  principal.  In 
that  case,  too,  it  could  not  be  affirmed  that  the  lease  was  determined,  for  there 
MAQi  was  no  lease  in  existence.  Here  the  lease  was  ^determined,  and  deter* 
-'  mined  by  relatton  &om  the  date  of  the  oommieBion :  for  from  that  date 
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might  the  lessor  have  recovered  the  mesne  proJUty  had  he  been  driven  to  resort 
to  an  ejectment.  Cur.  adv.  vuLt. 

TiNDAL,  C.  J.  The  question  in  this  case  is,  Whether  a  surety  for  a  lessee  is 
liable  in  respect  of  breaches  of  covenant  which  accrued  after  the  date  of  a  com- 
mission of  bankruptcy  against  the  lessee,  bat  before  the  delivery  up  of  the  lease 
by  the  bankrupt  to  the  lessor  under  the  provision  of  the  banlmipt  act  6  G.  4, 
c.  16,  s.  75  ? 

That  section  contemplates  and  provides  for  three  cases :  first,  where  the  as- 
signees accept  the  lease;  in  which  case,  it  declares  that  the  bankrupt  shall  not  he 
liable  to  pay  any  rent  accruing  after  the  date  of  the  commission,  or  to  be  sued 
in  respect  of  any  non-observaDce  or  non-performance  of  the  covenants :  secondly, 
where  the  assignees  decline  the  same ;  in  which  case  it  declares  that  the  bank- 
rupt shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  to  the  lessor 
within  fourteen  days  after  he  shall  have  had  notice  that  the  assignees  shall  have 
declined  to  accept  the  lease :  and,  lastly,  where  the  assignees  do  not,  upon  request, 
elect  whether  they  will  accept  or  decline ;  in  which  case  the  Lord  Chancellor 
has  power,  upon  petition,  to  order  the  assignees  to  elect,  and  to  deliver  up  the 
lease  and  possession  of  the  premises  if  they  decline  th^  same. 

The  present  case  falls  within  the  second  of  the  provisions  contained  in  the 
section  above  referred  to ;  and  it  may  be  admitted,  that  under  the  circumstances 
stated  in  the  pleadings,  and  confessed  by  the  demurrer,  the  bankrupt  himself 
would  not  be  liable  to  be  sued  now  for  the  non-payment  of  the  rent,  or  non- 
observance  of  the  covenant  to  repair  stated  in  the  declaration,  inasmuch  as  those 
breaches  accrued  subsequently  to  the  date  of  the  commission.  But  the  question 
still  arises,  whether  the  ^words  of  the  statute  give  any  more  than  a  ptcooi 
personal  discharge  to  the  bankrupt,  and  whether  the  surety  is  not  still  ^ 
liable,  inasmuch  as  the  breaches  were  incurred  prior  to  the  actual  delivery  up  of 
the  lease  to  the  lessor. 

It  is  contended  on  the  part  of  the  defendant,  that  when  the  lessee  has 
delivered  up  the  lease  within  the  time  prescribed  by  the  statute,  it  operates  as  a 
surrender  of  the  lease  from  the  date  of  the  commission ;  so  that  the  term  and 
interest  of  the  lease  must  be  considered  to  have  ceased  from  that  time,  and 
consequently  that  the  surety  cannot  be  held  liable  for  any  breaches  after  the 
commission,  the  same  being  breaches  after  the  term  has  ceased. 

We  think,  however,  the  doctrine  of  a  surrender  by  relation  cannot  be  sap- 
ported  by  any  legal  analogy,  or  by  the  proper  construction  of  the  statute. 

It  is  well  settled  by  the  case  of  Copeland  v.  Stevens,  that  where  the  assignees 
do  nothing  to  show  their  acceptance  of  a  lease  for  years,  the  effect  of  the  assign- 
ment is  suspended,  and  the  term  vests  in  the  bankrupt  until  they  make  their 
election.  The  term,  therefore,  having  once  vested  in  the  bankrupt,  must 
remain  vested  in  him,  until  either  the  assignees  elect  to  take  it,  or  until  he 
himself  delivers  it  up  under  the  provision  of  this  section ;  for  if  it  could  be 
deemed  to  have  been  devested  or  extinguished  from  the  date  of  the  commission, 
it  would  follow  that  the  bankrupt,  if  he  had  been  in  possession  during  the 
interval,  would  have  been  so  without  any  title  from  the  time  of  the  commission. 

And  as  to  the  statute,  it  contains  no  words  of  avoidance  of  the  lease  from  any 
antecedent  time :  it  only  declares  that  in  case  the  lessee  delivers  up  the  lease, 
he  shall  not  be  liable  for  the  breach  of  covenants  incurred  after  the  date  of  the 
commission ;  and  these  words  appear  to  us  to  import  no  more  than  a  personal 
discharge  to  the  lessee  from  his  liability  under  the  covenants,  by  the  *per-  n|cg32 
formance  of  a  condition  subsequent.  Inasmuch,  however,  as  the  liability  *- 
of  the  surety  was  running  at  the  same  time,  and  there  is  nothing  in  the  act  to 
extend  the  defeasance  to  his  case,  we  think  it  still  continues  until  the  actaal 
delivery  of  the  lease  under  the  statute  to  the  lessor. 

In  the  case  of  Inglis  v.  M'Dougal  the  surety  was  held  not  to  be  discharged 
where  the  assignee  had  accepted  the  lease  as  part  of  the  bankrupt's  estate, 
though  the  stat.  49  G.  3  uses  words  exactly  similar  to  those  in  question,  via. 
f '  that  the  bankrupt  shall  not  be  liable  to  pay  any  rent  accruing  after  such 
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acceptance."  Aod  we  see  no  reason  to  donbt  the  propriety  of  that  construction, 
or  to  place  any  other  upon  the  words  of  this  act.  Upon  the  whole,  therefore, 
we  think  judgment  should  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


FIELDER  V.  RAY.     Nov,  23. 

After  the  plaintiff  has  proved,  by  witnesses,  a  case  of  implied  or  oral  contract,  he  cannot  be  non- 
suited by  the  defendant's  producing  an  unstamped  written  instrument,  purporting  to  contain 
the  terms  of  the  contract. 

The  defendant  had  engaged  with  one  Aldrich,  that  Aldrich  should  print 
certain  quantities  of  calico. 

Shortly  after  the  commencement  of  the  process  Aldrich  assigned  his  business 
and  factory  to  the  plaintiff,  who  proceeded  with  and  completed  the  work,  the 
Talue  of  which  he  sought  to  recover  in  this  action.  At  the  trial  before  Tindal, 
C.  J.,  the  delivery  of  the  goods  was  proved,  and  that  a  great  part  of  the  work 
was  done  after  the  plaintiff  had  succeeded  to  the  premises. 

The  defendant  insisted  that  his  contract  was  with  Aldrich  ]  that  he  had  never 
retained  the  plaintiff;  to  whom,  in  any  event,  he  could  not  be  liable  for  more 
^ijoo-1  than  the  portion  of  work  done  by  him  subsequently  to  *the  assignment 
^  by  Aldrich ;  and  further,  that  he  had  refused  to  allow  the  work  to  be 
proceeded  with  by  the  plaintiff  till  he  had  signed  a  written  agreement  contain- 
ing terms  different  from  those  which  the  plaintiff  now  sought  to  enforce.  This 
agreement  was  produced,  but  not  being  stamped,  it  was  objected,  on  the  part 
of  the  plaintiff,  that  it  could  not  be  read,  and  the  learned  Chief  Justice  being 
of  that  opinion,  a  verdict  was  found  for  the  plaintiff. 

WUde,  Serjt.,  obtained  a  rule  nin  to  set  a^ide  this  verdict  and  enter  a  nonsuit, 
on  two  grounds :  first,  that  without  the  writing  there  was  no  evidence  to  go  to 
the  jury  of  any  contract  between  the  plaintiff  and  defendant  5  secondly,  that  as 
it  appeared  the  agreement  between  the  parties  had  been  reduced  to  writing,  the 
plaintiff  ought  to  be  nonsuited  for  not  producing  it. 

Toddy ^  Serjt.,  who  showed  cause,  argued,  that  after  the  plaintiff  had  estab- 
lished his  case  without  any  suggestion  of  a  written  agreement  having  been  made, 
if  the  defendant  relied  on  a  written  agreement  he  must  first  put  in  and  prove  it; 
and  that  having  failed  to  do  so,  he  could  not  say  that  the  plaintiff  had  failed  in 
establishing  his  case,  since  if  the  writing  had  actually  been  produced,  it  might 
torn  out  not  to  affect  the  contract  on  which  the  action  was  brought.  He  relied  on 
the  language  of  Littledale,  J.,  in  Reed  v.  Deere,  7  B.  &  C.  266,  ''  If,  indeed,  a 
plaintiff  get  through  his  case  without  giving  the  defendant  any  opportunity  of 
mentioning  the  written  agreement,  the  latter  must  produce  it,  and  he  cannot 
avail  himself  of  it  unless  it  be  duly  stamped;"  and  on  Rex  v.  Inhabitants  of 
Rawden,  8  B.  &  C.  708,  where,  upon  the  trial  of  an  appeal,  the  appellants  having 
proved  that  the  pauper  occupied  a  tenement  of  lOZ.  per  annum,  and  paid  rent 
^.^01 1  and  taxes  for  the  same,  the  respondents,  in  order  to  *show  that  tie  pauper 
-'  was  not  the  sole  tenant,  attempted  to  prove  by  parol  that  the  premises 
were  let  to  the  pauper  and  two  other  persons ;  but  the  witness,  in  cross-examina- 
tion, having  stated  that  the  letting  was  by  a  written  instrument,  the  Court  held 
that  it  could  be  proved  only  by  the  production  of  that  instrument. 

Wtlde.  The  evidence  on  which  the  plaintiff  launched  his  case  not  havine 
been  the  best  that  could  have  been  produced,  ought  not  to  avail  him.  If  he  haa 
proved  his  case  by  a  witness  who  afterwards  had  been  shown  to  be  interested, 
the  whole  of  his  testimony  would  have  been  struck  out.  In  Reed  v.  Deere  the 
objection  was  not  urged  in  the  present  form.  There  a  party  declared  upon  two 
written  agreements,  by  the  second  of  which  variations  were  made  in  the  first; 
and  there  were  also  counts  upon  each  separately ;  it  appeared  when  the  instra- 
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ments  were  produced  in  evidence  by  the  plaintiff,  that  the  first  only  was  stamped ; 
and  it  was  held  that  the  second  could  not  be  read  in  evidence  to  support  the 
plaintiff's  case,  but  might  be  looked  at  in  order  to  ascertain  whether  the  first 
was  altered  by  it,  and  that,  therefore,  the  plaintiff  could  not  exclude  the  second 
agreement,  and  proceed  upon  the  counts,  setting  out  the  first  only.  And  Rex 
V.  Inhabitants  of  Rawden  was  a  decision  upon  a  parish  appeal,  where  the  case 
of  the  respondents  was  distinct  from  the  case  of  the  appellants,  the  respondents 
relying  upon  a  different  contract.  But  Vincent  v.  Cole,  3  Carr.  &  P.  481, 
sustains  the  present  objection.  If  it  appear  that  the  contract  upon  which  both 
parties  are  proceeding  is  evidenced  in  writing,  it  makes  no  difference  whether 
that  be  shown  in  an  early  or  late  stage  of  the  cause. 

TiNDAL,  C.  J.  The  rule  for  a  new  trial  on  the  ground  that  there  was  no 
evidence  of  a  contract  to  go  to  the  *jury  must  be  discharged.  Considering  p^oo  r 
that  a  great  part  of  the  work  was  done  after  the  plaintiff  was  in  posses-  ^ 
sion  of  the  premises  assigned  by  Aldrich,  and  that  the  defendant  received  the 
eoods,  there  was  at  least  some  evidence  of  a  contract  to  go  to  the  jury.  But  it 
has  also  been  urged  that  a  written  document  which  was  tendered  in  evidence  on  the 
part  of  the  defendant,  and  rejected  for  want  of  a  stamp,  ought  to  have  been 
received,  at  least  for  the  purpose  of  nonsuitinff  the  plaintiff,  on  the  ground  that 
he  had  established  by  testimony  a  contract  of  which  there  was  evidence  in  writing. 

I  think,  however,  that  it  was  incumbent  on  the  defendant  in  that  stage  of  the 
cause  to  prove  the  existence  of  the  agreement,  by  producing  it  in  a  form  in 
which  it  could  be  received,  that  is,  properly  stamped.    It  has  oeen  argued,  that 
if  it  be  shown  that  a  contract  is  evidenced  by  writing,  it  is  immaten&l  whether 
this  appear  on  cross-examination  of  the  plaintiff's  witnesses  or  in  the  course  of 
the  defendant's  evidence.     But  there  is  this  difference  in  the  case :  that  if  it 
appear  by  the  testimony  of  the  plaintiff's  witness,  the  absence  of  the  writing  is 
an  inherent  defect  in  his  cause  which  it  is  incumbent  on  him  to  get  over; 
whereas  if  it  appears  from  the  defendant's  witness,  it  is  an  objection  which  the 
defendant  must  substantiate  by  the  production  of  the  instrument  in  the  regular 
way :  otherwise  this  inconvenience  might  follow, — that  the  plaintiff  might,  on 
a  mere  assertion  of  the  defendant,  be  nonsuited  for  the  non-production  of  a  writ- 
ten instrument,  which  if  it  had  been  produced  might  turn  out  not  to  apply  to 
the   contract  in  question.     And  the  decided  cases  establish  this  distinction. 
The  opinion  expressed  by  Littledale,  J.,  in  Reed  v.  Deere,  was  confirmed  m 
Rex  V.  Inhabitants  of  Rawden, — where  upon  the  trial  of  an  appeal,  the  appel- 
lants having  proved  that  the  pauper  occupied  a  tenement  of  10/.  per  annum, 
and  paid  rent  and  taxes  for  the  same,  the  respondents,  in  '^'order  to  show  r^ooa 
that  the  pauper  was  not  the  sole  tenant,  attempted  to  prove  by  parol  *- 
that  the  premises  were  let  to  the  pauper  and  two  other  persons ;  but  the  witness, 
on  cross-examination,  having  stated  that  the  letting  was  by  a  written  instrument, 
it  was  held  that  it  could  be  proved  only  by  the  production  of  that  instrument : — 
and  in  Stephens  v.  Pinney,  8  Taunt.  3^7  :  there,  in  an  action  on  the  common 
oounts  for  work  and  labour,  it  was  held  that  the  plaintiff,  having  established 
his  case  by  other  evidence,  was  not  precluded  from  recovering,  by  the  defend- 
ant's proving  the  existence  of  an  unstamped  and  unsigned  agreement,  which 
fixed  the  price,  and  which  the  defendant  did  not  give  notice  to  the  plaintiff  to 
produce.     That  case  in  substance  and   effect  agrees  with  the  present.     We 
cannot  see  judicially^  that  this  instrument  is  in  existence  unless  it  be  produced 
properly  stamped. 

However,  as  it  would  be  hard  on  the  party  not  to  allow  him  an  opportunity 
of  producing  the  instrument,  we  think  the  rule  for  a  new  trial  should  on  this 
ground  be  made  absolute  on  payment  of  costs. 

Park,  J.  I  concur  in  thinking  that  there  was  evidence  of  a  contract  to  go 
to  the  jury.  As  to  the  rejection  of  the  unstamped  instrument  produced  bj  the 
defendant,  none  of  the  cases  have  laid  down  a  rule  contrary  to  that  which  has 
been  acted  on  here.  Vincent  v.  Cole  is  quite  consistent  with  our  present  deoi- 
mon^  because  there,  it  appearing  in  the  plaintiff's  case,  that  the  agreement  had. 
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been  reduced  to  Trritiiig,  Lord  Tenterden  held  that  he  must  be  nonsnited, 
unless  the  mritiDg  were  produced.  In  Strother  v,  Bktt,  6  Bingh.  144^  I 
ttid  ''that  parol  evidence  of  the  contents  of  a  written  instrument  cannot 
be  given  where  the  contract  contained  in  such  instrument  is  the  subject  of 
*^^71  ^^^  ^^^}  because  '*'the  terms  of  the  agreement  must  depend  on  the 
-'  written  instrument:"  and  Lord  Tenterden  has  laid  it  down,  that  a 
Judge  has  no  ri^ht  to  inspect  such  an  instrument,  unless  it  be  produced  in  the 
regular  way ;  otherwise  he  might  be  involved  in  great  difficulties. 

In  Doe  d.  Wood  v,  Morris,  12  East,  237,  where,  in  ejectment,  the  landlord 
proved  payment  of  rent  by  the  defendant,  and  half  a  year's  notice  to  quit  given 
to  him,  it  was  held  he  could  not  be  turned  round  by  his  witness  proving  on  cross- 
examination  that  an  agreement  relative  to  the  land  in  question  was  produced  at 
a  former  meeting  between  the  same  parties,  and  was  on  the  morning  of  the  then 
trial  seen  in  the  hands  of  the  plaintiff's  attorney,  the  contents  of  which  the  wit- 
ness did  not  know,  no  notice  having  been  given  by  the  defendant  to  produce 
that  paper;  for  though  it  might  be  an  agreement  relative  to  the  land,  it  might 
not  affect  the  matter  in  judgment,  nor  even  have  been  made  between  those  par- 
ties. That  was  a  stronger  case  than  the  present,  because  the  fact  came  out  on 
cross-examination.  But  Stephens  v,  Pinney  is  exactly  in  point.  There,  in  an 
action  on  the  common  counts  for  work  and  labour,  it  was  held  that  the  plaint, 
having  established  his  ease  by  other  evidence,  was  not  precluded  from  recovering 
by  the  defendant's  proving  the  existence  of  an  unstamped  and  unsigned  agree- 
ment, which  fixed  the  price,  and  which  the  defendant  did  not  give  notiee  to  the 
plaint  to  produce :  this  concurs  with  what  was  said  by  lattledale,  J.,  in  Reed 
V.  Deere :  and  Dallas,  J.,  said,  (a)  <<  It  is  clear,  if  it  had  appeared  as  part  of  the 
plaintiff's  case,  that  there  was  an  agreement  in  writing  regulating  the  price  and 
terms  of  the  work  to  be  performed,  he  must  have  produced  it ;  and  when  pro- 
duced, it  could  not  have  been  received  in  evidence,  being  unstamped ;  and  the 
"^3381  P^^^^^^  *then  must  have  been  nonsuited.  The  plaintiff,  however,  had 
-'  made  out  his  case ;  but  it  appeared  in  the  course  of  the  evidence  of  one 
of  the  witnesses  for  the  defendant,  that  there  was  a  written  agreement.  In  prov- 
ing the  existence  of  the  written  agreement,  it  turned  out  to  be  unstamped,  and, 
therefore,  inadmissible  in  evidence,  and,  consequently,  not  amounting  to  an 
agreement.  The  evidence  only  goes  to  show,  that  a  paper,  not  properly  stamped, 
is  ia  existence."  And  that  was  confirmed  by  the  decision  in  Rex  v.  Rawden. 
There,  upon  a  trial  of  an  appeal,  the  appellants  having  proved  that  the  pauper 
occupied  a  tenement  of  10/.  per  annum,  and  paid  rent  and  taxes  for  the  same, 
the  ]*e8pondents,  in  order  to  show  that  the  pauper  was  not  the  sole  tenant, 
attempted  to  prove  by  parol  that  the  premises  were  let  to  the  pauper  and  two  other 
persons ;  but  the  witness  on  cross-examination  having  stated  that  the  letting  was 
hy  a  written  instrument,  the  Court  held,  that  it  could  be  proved  only  by  the 
production  of  that  instrument. 

It  seems  to  me,  therefore,  that  this  writing  coming  out  of  the  defendant's 
hand,  and  not  on  cross-examination  of  the  plaintiff's  witnesses,  was  properly  re- 
jected by  the  Chief  Justice.  There  is  no  ground,  therefore,  for  a  new  trial,  and 
it  can  only  be  granted  on  payment  of  costs,  to  give  the  defendant  the  opportu- 
nity of  producing  the  instrument  in  a  regular  way. 

BuERouoH,  J.  I  am  of  the  same  opinion.  This  instrument  was  part  of  the 
defendant's  evidence ;  and  when  the  plaintiff's  case  has  been  closed,  the  defend- 
ant is  not  to  get  rid  of  it  by  suggesting  the  existence  of  a  writing  which  he  is 
nnable  legally  to  produce,  and  on  the  subject  of  which  he  might  have  cross-ex- 
unined  the  plaintiff's  witnesses. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 

Oasilbk,  J.,  was  absent. 

(a)  In  Stephens  v.  Pinaey. 

0 
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♦TATLOCK  and  Others  v,  SMITH  and  Others.    Mv.  24.     [*339 

Bf  an  ■greement  between  defendants  and  their  creditors,  all  defendants'  stock  in  trade  was 
placed  in  the  bands  of  trastees  for  tbe  benefit  of  tbe  creditors,  and  defendants  lyere  to  execute 
to  the  trustees  a  oonteyance  of  all  their  estate,  in  which  deed  were  to  be  inserted  all  other 
nsaal  clauses.  The  trustees  carried  on  defendants'  business,  and  paid  the  creditors  10*.  in 
the  pound ;  they  then  tendered  for  execution  by  defendants  a  conveyance  of  all  their  estate, 
eontaininff  a  clause  of  release,  which  the  defendants  objected  to  as  insufficient,  and  refused  to 
execute  tne  couTeyance :  the  instrument  not  having  been  executed  by  all  the  creditors,  a 
meeting  at  which  the  defendants  were  called  on  to  execute  was  adjourned,  that  the  signature 
of  every  creditor  might  be  obtained : 

Held,  that  plainti&,  who,  as  creditors,  were  parties  to  the  above  agreement,  could  not  sue  for 
their  oni^nal  debt,  at  least,  till  the  conveyance,  such  as  it  was,  had  been  executed  by  all 
the  creditors,  and  refused  by  the  defendants. 

This  was  an  action  by  the  phunti^  as  drawers^  against  the  defendants, 
as  acceptors  of  certain  bills  of  exchange. 

The  defence  was  an  agreement,  bearing  date  October  22,  1827  (subsequent 
to  the  acceptance  of  the  bills),  by  which  agreement  the  plaintiffs  and  others,  cre- 
ditors of  the  defendants,  who  were  silk  dyers,  consented  to  appoint  certain  per- 
sons trustees,  and  as  managers  and  directors  of  the  defendants'  estate,  for 
the  purpose  of  winding  up  their  trading  concerns.  This  agreement  was  as 
follows : — 

''  Memorandum,  that  we,  the  undersigned  creditors  of  Leny  Smith  and  Leoj 
Beighton  Smith,  of  Paternoster  Row  and  of  Hackney,  crape  manufacturers,  do 
hereby,  with  their  consent  testified  by  them  and  ourselves  severally  being  part- 
ners to  and  signing  this  memorandum,  agree  to  appoint  Robert  Dodgson,  of 
Wood  Street,  Cheapside,  silk  merchant,  Richard  Thomas,  of  Fen  Court,  Iiondon, 
Oent.,  and  William  Jones  Brown,  silk  merchant,  to  be  trustees,  managers,  and 
inspectors  and  directors  of  their  estate  and  effects  for  the  purpose  of  winding  np 
and  settling  their  affairs,  by  the  collection,  sale,  and  division  of  their  estate  and 
effects  equally  amongst  us  their  said  several  creditors  :  and  we,  the  undersigned 
creditors,  hereby  severally  consent  and  ^agree  that  the  said  Robert  Dodg-  rt^Q 
son,  Richard  Thomas,  and  William  Jones  Brown,  shall  take  a  conveyance  ^ 
and  assignment  of  the  estate  and  effects,  and  shall  receive  and  pay,  direct,  and 
manage  in  all  the  said  affairs  until  each  creditor  shall  have  received  the  full  psj- 
ment  of  our  said  several  debts,  the  surplus  to  be  paid  over  to  Leny  Smith  and 
Leny  D.  Smith.  And  it  is  further  agreed,  that  when  sufficient  moneys  shall  be 
collected  and  raised  from  the  said  estate  and  effects  to  pay  all  the  creditors  2s. 
6c2.  in  the  pound  upon  their  said  several  debts,  the  said  Robert  Dodgson,  Ricb- 
ard  Thomas,  and  William  Jones  Brown  shall  make  and  pay  such  dividend ;  and 
so  on,  a  further  like  dividend  of  2s,  6d,  in  the  pound,  until  the  said  several  cre- 
ditors shall  be  paid  the  whole  of  their  said  debts :  and  the  said  Leny  Smith  and 
Leny  Deighton  Smith  do  hereby  agree  to  make  the  said  conveyance  and  assign- 
ment of  all  their  said  estate  and  effects  unto  the  said  Robert  I>odgson,  Richard 
Thomas,  and  William  Jones  Brown,  whenever  thereunto  required ;  in  which  said 
deed  is  to  be  inserted  all  other  usual  and  necessary  clauses  and  conditions.  And 
it  is  lastly  agreed,  that  this  agreement  is  to  be  void  unless  all  the  creditors  whose 
debts  shall  amount  to  20/.  and  upwards  shall  sign  the  same  within  fourteen  daja 
from  this  date,  as  witness  the  hands  of  the  several  parties,  this  22d  day  of 
October,  1827.'' 

The  trustees  entered  on  the  management  of  the  business ;  employed  the  de- 
fendants at  a  salary  to  assist  them ;  and  by  sale  of  tbe  defendants'  stock  were 
enabled  to  pay,  and  paid,  10«.  in  the  pound.  They  then  called  on  the  defend- 
ants to  execute  a  conveyance  of  their  real  property  pursuant  to  the  agreement, 
but  the  defendants  objected  to  do  this  unless  the  conveyance  contained  what 
they  insisted  was  a  usual  and  reasonable  clause,  a  general  release  from  tbe  cre- 
ditors. A  meetine  of  the  creditors  took  place,  at  which  a  conveyance  was 
^tendered,  with  a  clause  of  release  which  the  defendants  deemed  insi^-  rt24l 
dent,  and  therefore  refused  to  execute  the  conveyance.  This  deed,  such  '- 
as  it  waS;  had  not  been  executed  by  all  the  d^ecutors;  and  the  meeting  wa0  ^ 
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jonrned  in  order  that  it  might  be  ascertained  whether  a  creditor,  whose  signature 
to  the  instrument  was  wanting,  would  now  execute  it.  In  the  mean  time  the 
plaintiffs  commenced  this  action. 

The  Chief  Justice,  before  whom  the  cause  was  tried  at  the  Guildhall  sittings 
after  last  term,  thought  that  the  defendants'  objection  to  execute  the  conveyance 
was  reasonable ;  but  that,  at  all  events,  the  action  was  premature,  because,  till 
another  meeting  of  the  creditors  had  been  held,  and  the  conveyance,  such  as  it 
was,  had  been  tendered,  signed  by  all  the  creditors,  it  was  not  certain  that  the 
defendants  would  not  have  executed  it ;  he  therefore  directed  a  nonsuit 

AdamSy  Serjt,  moved  for  a  rule  nisi  to  set  aside  this  nonsuit,  on  the  ground 
that  the  defendants,  by  refusing  to  execute  the  conveyance  of  their  real  property, 
bad  rescinded  the  agreement  into  which  the  plaintiffs  and  the  other  creditors  had 
entered,  and  were  therefore  liable  to  be  sued  by  them  as  before.     In  all  the 
cases  in  which  it  has  been  holden,  that  after  a  composition  deed  the  debtor  is  no 
longer  liable  to  be  sued,  there  has  been  either  an  actual  assignment  of  the  whole 
of  the  debtor's  property,  or  sureties  have  been  given  for  part  payment,  or  the 
creditor  has  given  time.     Fitch  v.  Sutton,  5  East,  280,  Steinmann  v.  Magnus, 
11  East,  390,  Heathcote  v,  Oruickshanks,  2  T.  R.  24.     In  cases  of  actual  as- 
signment, the  debt  has  been  holden  to  be  extinguished ;  the  giving  sureties  has 
been  holden  a  good  consideration  for  forbearance ;  and  the  giving  time  to  the 
^Qjcyt   principal  *has  been  holden  to  discharge  the  sureties.     But  none  of  those 
^   ingredients  occur  in  the  present  case.     There  has  been  no  conveyance  of 
the  freehold,  nor  has  there  been  any  reasonable  objection  to  it ;  for,  by  agreement, 
the  tiHistees  were  to  hold  the  property  till  it  paid  20«.  in  the  pound,  when  a 
release  would  have  been  unnecessary,  and  therefore  could  not  have  been  con- 
templated.    In  Boothbey  v.  Sowden,  3  Campb.  174,  where  a  man  being  embar- 
rassed in  his  circumstances,  all  his  creditors  signed  an  agreement  to  give  him 
time  for  the  payment  of  their  respective  demands  by  instalments,  and  to  take 
his  promissory  notes  for  the  amount,  that  agreement  was  holden  binding  upon 
each  of  them,  the  signing  of  the  others  being  a  sufficient  consideration ;  and  it 
was  decided  they  could  not  sue  for  their  original  cause  of  action  without  proving 
that  the  agreement  had  been  broken  on  the  part  of  the  debtor.    But  in  Cranley 
V.  Ilillary,  2  M.  &  S.  120,  plaintiff,  the  drawer  of  a  bill  of  exchange  accepted  by 
the  defendant,  agreed  with  him  and  the  rest  of  his  creditors  to  take  a  composition 
of  Ss.  in  the  pound,  to  be  secured  by  promissory  notes  to  be  given  by  defend- 
ant payable  on  days  certain,  and  that  defendant  should  assign  to  the  creditors, 
certain  debts,  upon  which  they  should  execute  a  general  release ;  the  assignment 
was  executed,  and  all  the  creditors,  except  the  plaintiff,  received  their  composi- 
tion and  executed  the  release ;  the  plaintiff  might  have  received  his  promissory 
'notes  if  he  had  applied  for  them,  but  it  did  not  appear  that  defendant  had  ever 
tendered  them  to  the  plaintiff,  or  that  he  had  ever  applied  for  them ;  and  the 
plaintiff  afterwards,  and  after  the  days  of  payment  of  the  promissory  notes  had 
expired,  sued  the  defendant  on  the  bill  of  exchange :  it  was  holden,  that  he  was 
toioi  ^^^  precluded  by  the  agreement  from  ^recovering.    In  Cork  v,  SaunderSy 
-^  1  B.  &  A.  50,  where  there  was  an  actual  agreement  to  release,  Holroyd, 
J»,  said,  '^  The  effect,  however,  of  this  agreement  to  release  seems  to  be  this ;  not 
that  the  composition  should  operate  immediately  as  a  satisfaction  when  paid,  but 
that  the  creditors  were  then  to  give  a  formal  release  by  deed,  and  that  the  debtor 
was  not  to  be  discharged  until  such  deed  was  executed.''    In  Butler  v.  Rhodes, 
1  Esp.  236,  the  debtor  executed  a  deed  of  assignment  of  all  his  property.     In 
Jolly  V.  Wallis,  8  Esp.  228,  the  creditors  accepted  of  the  composition.     And  in 
Thomas  v.  Courtnay,  1  B.  &  A.  1,  where  the  creditors  of  an  insolvent  agreed, 
by  an  instrument  (not  under  seal),  that  they  would  accept  in  full  satisfaction  of 
their  debts  12s.  in  the  pound,  payable  by  instalments,  and  would  release  him 
from  all  demands,  and  one  of  the  creditors  who  signed  for  the  whole  amount  of 
bis  debt,  held  at  the  time,  as  a  security  for  part,  a  bill  of  exchange  drawn  by 
the  debtor^  and  accepted  by  a  third  person^  the  money  due  on  this  bill  having 
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afterwards  been  paid  hj  the  aceeptor,  it  was  holden,  that  the  creditor  might 
retain  it. 

A  rule  nisi  having  been  granted, 

Wildey  Seijt.,  showed  cause.  There  is  no  evidence  here  of  a  final  and  absolute 
refusal  to  execute  the  conveyance ;  but  taking  it  that  there  is,  the  clause  for  a 
release  was  a  usual  clause  on  which  the  defendants  might  reasonably  insist. 
« The  manifest  object  of  the  agreement  of  October  22,  1827,  was  to  divest  the 
defendants  of  all  their  property,  in  order  that  it  might  be  applied  to  the  dis- 
charge of  their  debts.  That  agreement  was  fairly  acted  on :  possession  of  the 
Stock  in  trade  was  given;  the  trustees  had  the  management  of  the  concern 
*and  paid  lOs.  in  the  pound ;  and  the  defendants  had  no  fonger  any  pos-  c^oaa 
session  of  the  property,  except  as  servants  to  the  trustees.  It  would  be  ^ 
unjust,  if,  after  they  had  deprived  themselves  of  their  property  for  the  purpose 
of  satisfying  their  creditors,  a  creditor  who  had  acted  on  and  received  the  benefit 
of  that  arrangement  should  have  the  power  of  consigning  them  to  a  gaol.  Lord 
£llenborough,  C.  J.,  in  Cork  v.  Saunders,  says,  <^The  plaintiff,  by  the  terms  of 
the  agreement,  consents  that  the  property  of  the  defendant  shall  be  assigned, 
and  be  in  the  management  exclusively  of  the  defendant,  under  the  direction  of 
Uie  trustees,  until  Michaelmas.  How  can  the  plaintiff  then  replace  the  other 
creditors  in  the  same  situation  ?  I  should  have  been  inclined  to  remit  him  to 
his  original  rights,  if  all  the  other  parties  could  have  been  placed  in  their  origi- 
nal situation  ;  but  that  it  is  impossible.  This  is  an  anomalous  case,  in  which 
the  plaintiff  cannot  stand  in  his  former  situation ;  nor  can  I  say  at  present  that 
the  whole  shall  be  nullified.''  Bayley,  J.,  said,  ''  By  the  terms  of  the  agreemeD\ 
it  is  stipulated  that  the  framing  concern  should  be  carried  on  until  Michaelmas 
for  the  benefit  of  the  creditors  who  might  concur ;  and  it  contains  a  furthei 
stipulation,  that  the  debtor  shall  assign  all  his  estate  immedtateli/j — the  conse- 
quence of  which  would  be,  that  he  would  thereby  divest  himself  of  all  means 
of  payment.  It  is  true  that  the  defendant  remains  in  possession  ;  but  as  servant 
only  to  the  trustees :  he  has  not  a  single  article  of  property  which  he  can  appro- 
priate to  the  payment  of  his  debts.  The  plaintiff  confides  in  the  trustees,  that 
they  will  perform  the  duties  reposed  in  them  :  this  they  neglect  to  do,  and  thej 
postpone  the  period  at  which  they  ought  to  sell.  The  non-division,  however,  of 
the  property  cannot,  under  the  circumstances,  remit  the  creditor  to  his  original 
rights.  The  parties  not  having  provided  for  that  event  by  the  terms  of  the 
agreement,  it  appears  *to  me  that  their  only  remedy  is  in  equity."  And  r#q4i: 
Abbott,  J.  '^  It  is  said,  that  as  the  trustees  did  not  sell  at  Michaelmas,  ^ 
the  plaintiff  may  now  sue ;  but  how  can  the  debtor  get  back  his  effects  ?  I  think, 
therefore,  that  the  circumstance  of  the  plaintiff's  not  having  concurred  in  posV 
poning  the  sale  does  not  remit  him  to  his  original  right  of  action." 

The  case  of  Cranley  t^.  Hillary  has  no  bearing  on  the  present,  the  plaintiff 
never  having  received  the  promissory  notes  which  the  defendant  was  to  give  in 
the  way  of  composition. 

Adams  was  heard  in  support  of  his  rule. 

TiNDAL,  C.  J.  The  ground  on  which  the  plaintiffs  were  nonsuited  was,  that 
they  were  not  in  a  situation  to  sue,  unless  they  could  show  that  the  agreement 
of  1827  was  no  longer  in  force,  or  had  been  broken  by  the  defendants.  This 
agreement  seems,  by  its  terms,  to  contemplate  a  suspension  of  the  right  of  action 
on  the  part  of  the  creditors,  and  in  our  judgment  that  suspension  still  continues. 
It  begins  by  stating,  that,  *^  the  said  Robert  Dodgson,  Richard  Thomas,  and 
William  Jones  Brown  shall  take  a  conveyance  and  assignment  of  the  estate  and 
effects,  and  shall  receive  and  pay,  direct,  and  manage  in  all  the  said  affairs  until 
each  creditor  shall  have  received  the  full  payment  of  his  said  several  debts ;  the 
surplus  to  be  paid  over  to  Leny  Smith  and  Leny  D.  Smith  :  and  it  is  further 
agreed,  that  when  sufficient  moneys  shall  be  collected  and  raised  from  the  said 
estate  and  effects  to  pay  all  the  creditors  2«.  6d.  in  the  pound  upon  their  said 
several  debts,  the  said  Robert  Bodpon,  Richard  Thomas,  and  William  Jones 
Brown  shall  make  and  pay  such  dividend;  and  so  on,  a  farther  like  dividend  of 
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2«.  6J.  in  the  pound,  nntil  the  said  several  creditors  shall  be  paid  the  whole  of 
*^B1  their  said  debts."  ^This  of  itself  implies,  that  the  trustees  are  to  take 
-'  all  the  defendants'  tangible  property  for  the  payment  of  their  debts. 
They  have  taken  it,  and  they  have  made  payments  to  the  extent  of  10s.  in  the 
pound.  Is  it  reasonable  that  debtors  who  have  surrendered  so  much,  and  have 
thereby  deprived  themselves  of  any  other  mode  of  effecting  payment,  should 
remain  liable  to  hostile  proceedings  at  the  suit  of  their  creditors  ?  Their  situa- 
tion itself  seems  to  preclude  the  possibility  of  any  such  intendment.  The  agree- 
ment then  goes  on,  "  And  the  said  Leny  Smith  and  Leny  Deighton  Smith  do 
hereby  agree  to  make  the  said  conveyance  and  assignment  of  all  their  said  estate 
and  effects,  unto  the  said  Robert  Dodgson,  Richard  Thomas,  and  William  Jones 
Brown,  whenever  thereunto  required ;  and  in  which  said  deed  is  to  be  inserted 
all  other  usual  and  necessary  clauses  and  conditions.''  I  do  not  say  that  an 
absolute  refusal  to  execute  the  conveyance  as  it  stood  might  not  have  remitted 
the  creditors  to  their  rights ;  but  in  the  present  case  it  is  only  necessary  to 
observe  that  there  is  no  evidence  of  a  sufficient  tender  of  any  release.  One  of 
the  creditors  was  absent  at  the  time  the  deed  was  produced,  and  the  business 
stood  over  till  he  should  have  been  consulted  on  it.  The  rule,  therefore,  must 
be  discharged. 

Park,  J.  Our  decision  is  consistent  with  all  the  previous  cases.  On  the 
ho6  of  this  agreement  certain  things  are  to  be  done,  which  plainly  imply  a 
suspension  of  the  creditors'  right  to  sue,  and  there  is  no  evidence  of  anything 
baring  occurred  to  remit  them  to  their  rights. 

BuRBOUOH,  J.  This  is  a  very  plain  case.  The  defendants'  property  was 
truisferred  to  trustees,  and  their  debts  were  partly  paid.  It  has  been  contended 
^QA<f\  ^^^  *there  was  no  consideration  for  any  forbearance  to  sue ;  but  that  is 
-^  necessarily  implied  ft*om  the  nature  of  the  transaction :  the  creditors 
were  bound  by  the  agreement  having  been  executed  in  part ;  and  nothing  haa 
been  done  to  remit  them  to  their  prior  rights. 

Gaselee,  J.  This  action  was  at  least  premature.  The  meeting  at  which  the 
terms  of  the  release  were  discussed  was  not  a  final  meeting ;  and  consequently 
there  was  no  proper  tender  of  the  release  such  as  it  was. 

Rule  discharged. 


REGUL^  GENERALES. 

•  It  is  ordered,  that  in  future,  where  a  rule  to  plead  shall  have  been  entered 
in  or  of  the  term  in  which,  or  the  vacation  succeeding  the  same,  any  amend* 
ment  shall  be  made  in  a  declaration,  no  new  rule  to  plead  shall  be  necessary, 
but  the  defendant  shall  plead  within  four  days  after  the  amendment,  unless 
otherwise  ordered  by  the  Court  or  the  Judge  granting  leave  for  the  amend- 
ment. 

N.  C.   TiNDAL. 

J.  A.  Park. 

J.    BURROUGH. 

S.  Gaselee. 

It  is  ORDERED,  that  in  future,  where  a  rule  to  show  cause  is  obtained  in 

this  Court  for  the  purpose  of  setting  aside  an  annuity  or  annuities,  the  seve- 

toAcn  ^  objections  thereto  intended  to  be  insisted  upon  by  the  counsel  at 

-*  *tbe  time  of  making  such  rule  absolute,  shall  be  stated  in  the  said  rule 

lo  show  cause. 

N.   C.   TiNDAL. 

J.  A.  Park. 

J.    BURROUQU. 

S.  Gaselee. 

ToL.  XEL— 21  o2 
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It  is  ordered,  that  in  fatture,  when  a  rule  to  show  cause  is  obtained  in  this 
Court  to  set  aside  an  award,  the  several  objections  thereto  intended  to  be  insbt- 
ed  upon  at  the  time  of  making  such  rule  absolute,  shall  be  stated  in  the  rule  to 
show  cause. 

N.   C.   TiNDAL 

J.  A.  Park. 

J.    BCRROUGE. 

S.  Gaseleb. 


MEMORANDA. 


In  the  course  of  the  last  vacation  the  Hon.  Mr.  Baron  Hullock  died,  at  Ab- 
ingdon, on  the  Oxford  circuit. 

On  the  16th  November  in  this  term,  William  Bolland,  Esquire,  was  called 
to  the  degree  of  the  Coif,  and  gave  rings  with  the  following  motto: — **Re^ 
regnoquefideluf*  and  on  the  same  day  was  appointed  one  of  the  Barons  of  hii 
Majesty's  Court  of  Exchequer,  in  the  room  of  the  late  Mr.  Baron  Hullock;  and 
took  his  seat  accordingly. 


HID  Of  laOHAlLMAS  TERM. 


CASES 

ARGUED  AND  DETEBMINED 

IN  THS 

COUET  OF  COMMON  PLEAS, 

AND 

OTHER   COURTS, 

IN 


Blanj  <fenn, 


nt  THB  TBITTH  AND  SLBVEMTH  TBAB8  Or  THI  KEIOIT  OF  OEOBOX  HT. 


•«•- 


FEARN  V.  LEWIS.    Jan.  28. 

'' ?laintifl''8  claim,  with  that  of  othera,  aball  receive  that  attention  that,  aa  an  honourable  many 
I  conaider  them  to  desenre,  and  it  ia  my  intention  to  pay  them ;  but  I  must  be  allowed  time 
to  arrange  my  affairs,  and  if  I  am  proceeded  againat,  any  exertion  of  mine  will  be  rendered 
abortive  :** 

Held,  not  an  unqualified  acknowledgment  firom  which  the  Court  could  imply  a  aufficient  pro- 
mise to  pay  to  take  a  caae  out  of  the  statute  of  limitationa.  ^ 

To  an  action  on  a  bill  of  exchange  for  200/.  the  defendant  pleaded  thd 
statute  of  limitations. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  last  term,  the  plaintiff, 
in  order  to  take  the  case  out  of  the  statute^  put  in  the  following  letters,  addressed 
bj  (he  defipndant  to  a  friend  of  the  plaintiff  in  the  year  1828  : — 

«  My  dear  Sir, — ^I  am  this  day  fayoured  with  yours,  and  feel  obliged  by  the 
^^Q-t  offer  of  assistance  to  settle  with  Mr.  *Feam;  and,  in  the  present  stage 
-*  of  my  affairs,  I  can  only  say  I  shall  feel  much  indebted  to  Mr.  Fearn 
to  withdraw  his  outlawry,  and  as  soon  as  common  decency  and  my  situation  will 
allow,  Mr.  Feam's  claim,  with  that  of  others,  shall  receiye  that  attention  that, 
ss  an  honourable  man,  I  consider  them  to  desenre,  and  it  has  been  and  is  my 
intention  to  pay  them.  I  cannot  conclude  without  sayins,  I  must  be  allowed 
time  to  arrange  my  affiiirs ;  and  if  I  am  proceeded  against,  any  exertion  of 
mine  will  be  rendered  abortiye,  and  the  bench  or  France  must  be  my  destina- 
tion ;  and  any  one  who  readt^  my  father's  will,  will  soon  see  how  I  am  situated. 
My  best  wishes  to  all  your  circle,  and  I  am  <<  Yours,  &c. 

"W.  Lbwis." 

^  Dear  Manning, — ^I  beg  leaye  to  apologize  for  any  neglect  in  regard  to 
answering  your  kind  letter,  and  I  assure  you  Mr.  Matthias  was  desired  to  call 
on  you  when  in  town,  and  to  arrange  with  Mr.  Fearn ;  howeyer,  as  it  now  ap- 
pears he  has  not  done  so^  allow  me  to  say  I  am  ready  and  willing  to  do  anything 
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and  everytliing  to  satisfy  Mr.  Fearn  and  all  mj  creditors ;  and  mj  only  regret 
is  that,  by  the  way  my  father  has  left  me,  I  am  totally  unable  to  do  more  than 
give  up  (which  I  do  by  deed)  almost  the  whole  of  my  income  to  my  creditors, 
and  no  man  can  do  more ;  and  if  I  am  put  into  prison  not  one  penny  will  my 
creditors  ever  receive.  For  the  truth  of  this,  I  refer  you  now  to  my  father's  will, 
and  declare  to  you,  so  help  me  God,  I  am  not  worth  one  pound,  and  this  place 
is  mine  to  live  in,  but  everything  is  left  as  heir-looms,  and  cannot  be  touched 
by  any  process ;  and  if  my  person  is  laid  hold  of  I  never  will  put  in  bail;  but 
surrender.     Let  me  hear  from  you,  and  am  "  Tours,  &c. 

"W.  Lewis." 
*It  did  not  appear  on  the  record  that  the  defendant  had  been  outlawed  r^o^i 
in  this  action,  and  the  plaintiff  failing  to  prove  it,  the  Chief  Justice  direct-  ^ 
ed  a  nonsuit,  on  the  ground  that  as  the  letters  spoke  of  a  claim  in  which  the 
defendant  had  been  outlawed,  there  was  no  evidence  to  connect  the  acknowledg- 
ment contained  in  them  with  the  demand  made  by  this  action. 

Toddy ^  Serjt.,  now  moved  to  set  aside  this  nonsuit  and  for  a  new  trial.  The 
letters  containing  a  general  admission  that  something  was  due  to  the  plaintiff, 
and  referring  only  to  a  single  claim,  it  was  for  the  defendant  to  show  the  afiinna- 
tive  that  there  were  other  claims  to  which  the  admission  might  apply,  and 
not  for  the  plaintiff  to  prove  a  negative,  that  there  were  no  other  such  claims. 
In  Frost  v,  Bengough,  1  Bingh.  266,  in  an  action  on  a  promissory  note,  the 
defendant  having  pleaded  the  statute  of  limitations,  the  plaintiff  gave  in  evidence, 
as  proof  of  an  acknowledgment  within  six  years,  the  following  letter  from  tbe 
defendant  to  the  plaintiff: — ''Business  calls  me  to  Liverpool.  Should  I  be 
fortunate  in  my  adventures,  you  may  depend  on  seeing  me  in  Bristol ;  otherwise 
I  must  arrange  matters  with  you  as  circumstances  will  permit."  The  defendant 
did  not  show  that  there  were  any  other  matters  besides  the  promissory  note  to 
which  the  letter  could  refer.  It  was  held  that  it  was  properly  left  to  the  juiy 
to  decide  whether  this  letter  referred  to  the  matter  of  the  promissory  note,  and 
was  a  sufficient  acknowledgment  to  take  the  case  out  of  the  statute.  And  Baillie 
t;.  Inchiquin,  1  Esp.  435,  is  to  the  same  effect.  [Gaselee,  J.  Subsequent  deci- 
sions have  laid  it  down  that,  to  take  a  case  out  of  the  statute,  there  must  be  a 
promise  to  pay,  as  well  as  an  acknowledgment  of  the  debt.]  The  plaintiff  was 
not  nonsuited  on  that  ground ;  but  *in  Tanner  v.  Smart,  6  B.  &  C.  603,  r«352 
Lord  Tenterden  laid  it  down  that  a  promise  to  pay  might  be  implied  from  ■- 
a  general  acknowledgment  if  there  were  nothing  to  guard  or  qualify  it;  as  in 
A'Court  V,  Cross,  3  Bingh.  329,  and  Scales  v.  Jacob,  3  Bingh.  638. 

As  to  the  outlawry  not  appearing  on  this  record,  the  action  being  against  a 
single  defendant,  the  outlawry  would  not  necessarily  appear,  as  it  would  where 
one  was  outlawed  in  an  action  against  several. 

TiNDAL,  C.  J.  If  upon  investigation  it  shall  turn  out,  on  the  whole,  fruitless 
to  send  a  case  before  a  second  jury,  the  Court  will  decline  doing  so,  althoagh 
the  precise  objection  on  which  a  plaintiff  has  been  nonsuited  may  not  appear 
tenable.  And  I  think  this  case  ought  not  to  be  submitted  again  to  a  jury; 
because  the  plaintiff  has  failed  to  show  that  the  legal  operation  of  the  acknow- 
ledgment made  by  the  defendant  is  such  as  to  take  the  case  out  of  the  operation 
of  the  statute  of  limitations. 

The  question  is,  whether  these  letters  constitute  a  distinct  and  unqualified 
acknowledgment  of  an  existing  debt.  Now,  the  first  letter  points  to  a  debt  on 
which  the  defendant  had  been  proceeded  against  to  outlawry,  and  though  this 
record  might  not  of  necessity  show  whether  the  defendant  had  been  outlawed 
or  not,  yet  unless  the  plaintiff  proved  that  circumstance,  his  claim  would  not 
appear  to  be  one  to  which  the  acknowledgment  in  the  letter  could  apply.  Bat 
neither  of  the  letters  import  such  a  direct  and  unqualified  acknowledgment  oi 
a  debt  as  would  authorize  the  Court  in  implying  a  promise  to  pay.  They  import 
no  more  than  an  offer  on  the  part  of  the  defendant  to  surrender  his  income, 
with  a  view  to  an  arrangement  with  his  ^creditors,  provided  he  be  allowed  r»353 
time  to  arrange  his  affairs.  ^ 
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Park,  J.  I  am  of  the  same  opinion^  and  think  the  nonsrut  rifiht.  The  let- 
ters do  not  sufficiently  appear  to  apply  to  the  plaintiff's  demand ;  and^  at  all 
events,  contain  no  more  than  a  kind  of  conditional  offer  to  pay. 

Gaselex,  J.  Admitting  the  rule  to  be  that  a  promise  to  pay  may  be  implied 
from  a  general  and  unqualified  acknowledgment  of  a  debt ;  can  this  be  called  an 
unqualified  acknowledgment,  when  the  defendant  threatens  that  he  will  do  no- 
thing if  the  creditors  proceed  f  Rule  refused. 


HACK'S  Fine.    Jan.  23. 


The  rule  of  Court  requires,  that  in  Scotland,  acknowledgments  shall  be  taken 
before  an  advocate  or  writer  to  the  signet. 

The  deforciants,  ten  in  number,  lived  at  Inverness,  150  miles  from  Edinburgh, 
the  nearest  place  where  advocates  and  writers  to  the  signet  were  to  be  found,  and 
the  property  intended  to  pass  was  of  small  value. 

The  dedimta  was  therefore  directed  to  the  attorneys  of  the  sheriff,  one  of  them 
a  magistrate. 

Under  these  circumstances  the  Court^  on  the  motion  of  BomjxM,  Seijt.,  per- 
mitted the  fine  to  pass. 


*354]  ^FRENCH  v.  BROOKES  and  Another.    Jan.  27. 

Defendants  engaged  plaintiff  to  superintend  mines  in  America  for  three  years,  at  a  salary  of 
600/.  per  annum,  to  increase  50Z.  everv  year,  and  commence  from  his  leaving  England,  wiih 
a  proviso,  that  plaintiff  should  not  be  dismissed  without  a  tweIyemonth*s  notice  or  a  twelve- 
month^s  salary,  and  the  reasonable  expenses  of  his  return,  and  that  if  he  stayed  at  the  mines 
three  years,  a  sum  should  be  allowed  for  the  expense  of  the  return  of  his  family. 

Plaintifl  left  England  in  August,  1825,  and  arrivea  at  the  mines  in  April,  1826. 

Defendants  dismissed  plaintiff  in  September,  1827,  without  giving  notice,  or  paying  a  year's 
•alary,  or  any  expenses  of  return.  In  an  action  for  breach  of  the  contract,  a  verdict  having 
been  given  with  damages  to  cover  a  year's  salary  from  the  time  of  dismissal,  with  leave  for 
the  plaintiff  to  move  to  increase  the  damages  by  3202.,  the  expense  of  the  return  of  the 
plaintiff's  family,  and  470i.,  the  amount  of  salary  from  the  end  of  a  year  after  dismissal  to 
the  end  of  the  third  year  after  his  arrival  at  the  mines, 

Held,  that  the  plaintiff  was  not  entitled  to  increase  the  damages  by  the  amount  of  those  sums. 

Thb  defendants,  directors  of  a  certain  mining  company,  called  the  Famatina 
Mining  Company,  engaged  the  plaintiff  to  superintend  their  mines  under  the  fol- 
lowing 'agreement. 

Articles  of  agreement  entered  into,  this  27th  August,  1825,  between  John 
Oliver  French,  Lsq.,  of  the  one  part,  and  Henry  James  Brooke,  Esq.,  and  Lieu- 
tenant Colonel  Rowan,  for  and  on  behalf  of  the  Famatina  Mining  Company  on 
the  other  part. 

The  said  John  Oliver  French  shall  forthwith  proceed  to  Buenos  Ayres,  and 
from  thence  to  the  mines,  and  employ  himself  for  the  space  of  three  years,  to  be 
computed  from  the  date  of  his  arrival  at  the  mines  (but  determinable,  neverthe- 
less, as  hereinafter  mentioned),  in  the  service  of  the  said  company,  in  the 
capacity  of  commissioner  or  superintendent. 

The  said  John  Oliver  French  shall,  while  in  South  America,  reside  in  such 
places,  and  remove  from  time  to  time  to  such  parts  as  shall  appear  to  be  most 
conducive  to  the  interests  of  the  said  company ;  he  shall  devote  the  whole  of 
his  time  and  attention  to  the  service  of  the  said  company,  and  shall  not,  during 
^o^f'l  his  '^'continuance  in  their  service,  directly  or  indirectly  be  engaged  in 
^  any  other  transaction,  speculation,  or  undertaking  whatsoever. 

The  said  directors  shall  pay,  or  cause  to  be  paid,  unto  the  said  John  Oliver 
French,  as  a  remuneration  for  his  services,  the  following  salair,  that  is  to  say, 
at  the  rate  of  the  sum  of  600^.  sterling,  from  the  day  of  his  embarkation 
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for  the  fi(st  year  of  his  seryice,  with  an  increase  of  501.   for  each  succeed- 
ing year  of  his  service. 

The  said  directors  shall  provide  a  passage  for  the  said  John  Oliver  French  in 
such  vessel  as  they  may  think  fit  to  South  America,  and  shall  defray  the  expense 
of  such  passage,  and  of  the  journey  of  the  said  John  Oliver  French  from 
thence  to  the  mines. 

The  said  John  Oliver  French  shall  also  be  allowed,  in  addition  to  his  salary, 
the  costs  and  expenses  of  journeys  made  by  him  on  account  of  the  company. 

The  said  directors  shall  be  at  liberty  to  dissolve  this  agreement  any  time  on 
giving  to  the  said  John  Oliver  French  twelve  calendar  months'  notice  in  writing 
or  paying  to  him  twelve  months'  salary  in  lieu  of  such  notice,  and  on  paying  to 
him  a  reasonable  sum  towards  defraying  his  expenses  from  South  America 
to  England,  the  expenses  of  his  journey  from  the  mines  to  the  port  of  embarka- 
tion to  be  also  paid  by  the  company. 

If  the  said  John  Oliver  French  shall  f&ithfully  serve  the  said  company 
for  the  space  of  three  years  from  his  arrival  at  the  mines,  and  shall  not,  at  the 
expiration  of  such  time,  continue  to  serve  the  said  company  under  any  fresh  con- 
tract, he  shall  in  like  manner  be  entitled  to  a  reasonable  sum  towards  defraying 
the  expenses  of  his  return  to  England,  the  expenses  of  the  journey  from. 
the  mines  to  the  port  of  embarkation  to  be  paid  by  the  company,  and  also 
all  reasonable  expenses  for  the  return  of  his  family  to  England. 

*In  the  event  of  the  said  John  Oliver  French  becoming  at  any  time  r^cq;^^ 
incapable  of  performing  his  duty,  from  ill  health  or  by  accident,  or  from  ^ 
any  other  cause,  and  if  his  term  of  service  shall  thenceforth  cease,  the  said  John 
Oliver  French  shall  be  entitled  to  receive  on  such  termination  of  his  service  six 
months'  salary,  to  be  calculated  at  the  rate  of  salary  payable  when  the  said  John 
Oliver  French  shall  become  so  incapable,  and  also  a  reasonable  sum  towards  de- 
fraying the  expenses  of  his  return  to  England,  the  expenses  of  the  journey  from 
the  mines  to  the  port  of  embarkation  to  oe  also  paid  by  the  company. 

This  agreement  shall  have  the  same  force  and  effect  in  South  America 
as  if  the  same  had  been  made  and  concluded  in  Ihat  country. 

And,  lastly,  the  said  John  Oliver  French,  for  himself,  his  heirs,  executors, 
and  administrators,  doth  hereby  covenant  and  declare,  with  and  to  the  said 
Henry  James  Brooke,  Esq.,  and  Lieutenant  Colonel  Rowan,  or  the  survivor  or 
survivors  of  them,  in  trust  for  the  members  for  the  time  being  of  the  said  com- 
pany, that  he,  the  said  John  Oliver  French,  shall  and  will,  from  henceforth  and 
during  the  said  term,  well  and  truly  observe,  perform,  fulfil,  and  keep  all 
and  every  the  stipulations  and  agreements  herein  contained,  on  his  part  or 
behalf  to  be  observed,  performed,  fulfilled,  or  kept  to  the  best  of  his  healthy  skill, 
and  ability,  and  according  to  the  true  intent  and  meaning  of  these  presents, 
under  the  penalty  of  300^.  sterling,  and  which  shall  be  deemed  and  considered 
as  liquidated  damages,  and  recoverable  accordingly.  In  witness  whereof, 
the  said  parties  to  these  presents  have  hereunto  set  their  hand  and  seals,  the  day 
and  year  above  written.  J.  0.  French. 

H.  J.  Brooke. 
C.  Rowan. 

*The  plaintiff  sailed  on  his  voyage  on  the  29th  of  August,  1825 ;  pro-  r^ocY 
eeeded  to  the  mines,  where,  after  many  misadventures,  he  arrived  on  the  ■- 
14th  of  April,  1826 ;  and  quitted  them  in  October,  1827,  upon  receiving  the 
following  letter  of  dismissal  from  certain  honorary  directors  empowered  to  act 
for  the  company  at  Buenos  Ayres : — 

"  Senhor  Don  Juan  O'French. 

'^  The  directors  of  the  Famatina  Company  who  subscribe  in  the  necessity  under 
which  they  find  themselves  of  reducing  the  expense  of  the  enterprise  with  which 
they  are  charged  from  the  impossibility  of  sustaining  them  in  which  they  have 
been  placed  by  the  non-remission  of  funds  on  the  part  of  the  directors  in  Eng- 
land, have  agreed,  at  a  meeting  of  the  5th  inst.,  to  suppress  the  place  of  intend- 
ant  hitherto  filled  by  you.    ux  consequence;  immediately  upon  the  receipt  of 
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this  reBolntioD,  jon  will  remain  separated  (discharged)  from  the  service  of  the 
company,  and  will  proceed  to  deliver  over  to  Senhor  Don  Pantaleon  Garcia  all 
the  utensils,  accounts,  and  other  appurtenances  in  your  charge ;  to  which  effect, 
the  directors  transmit  a  complete  order  of  this  date  to  the  above-mentioned 
Senhor  Garcia. 

'^  The  directors  hope,  from  the  zeal  and  delicacy  of  Senhor  French,  that  he 
will  effect  this  delivery  with  all  the  scrupulosity  and  order  possible,  in  order  to 
avoid  torpor  in  the  arrangement  of  the  affairs  of  the  company.  All  which  is 
communicated  for  Senhor  French's  intelligence,  and  the  consequent  ends,  offer- 
ing the  protestations  of  their  (the  directors)  accustomed  consideration. 

(Signed)  Bamos  Larrea. 

Pedro  Sheridan. 
Branlio  Costa. 
Feux  Castro. 

"  Buenos  Ayres,  September  10, 1827." 
*358]       *This  letter  the  plaintiff  answered  as  follows : — 

''  To  the  Directors  of  the  Famatina  Mining  Company  at  Buenos  Ayres. 

"  Gentlemen : — ^I  have  received  your  communication,  in  which  you  announce 
that  you  have  suppressed  the  place  of  intendant,  and  that  I  am  to  remain  scpa^ 
rated  (discharged)  from  the  service  of  the  company  immediately  that  I  receive 
the  above-mentioned  communication.  1  protest  against  the  legality  of  this  pro- 
ceeding, which  could  not  be  legally  verified,  even  were  it  sanctioned  by  the 
English  direction,  in  the  terms  which  you  have  thought  fit  to  employ  for  effect- 
ing such  dismissal,  seeing  that  the  directors,  by  contract  solemnized  and  admit- 
ted (and  even  by  your  own  admission  in  a  similar  case  in  your  last  official  letter, 
which  1  have  in  my  possession,  treating  of  the  discharge  of  certain  of  the  English 
miners),  are  obliged  to  pay  me  a  year's  salary  in  hard  dollars,  reckoning  from 
the  day  of  dismissal ;  and  provide  me  with  the  sum  necessary  for  the  reasona- 
ble expenses  of  the  voyage  of  my  family  to  England,  or  otherwise  give  me  a 
year*8  notice  of  dismissal,  paying  the  cost  of  such  voyage. 

'<  1  am  certain  that  my  relations  with  the  London  direction  are  such,  as  not 
to  warrant  the  arbitrary  sudden  dismissal  you  have  resolved  on  ;  but  in  any 
case,  I  shall  not  fail  to  do  the  utmost  in  my  power  in  order  to  avoid  injustice, 
and  to  realize  the  necessary  funds,  and  apply  them  for  conveying  to  Buenos 
Ayres  those  of  the  company's  servants  whom  you  by  your  present  proceedings 
have  left  in  my  hands  destitute  of  help  and  means,  even  for  this  purpose. 

"  The  foregoing  is  the  reply  of  the  undersigned,  to  your  communication  of  the 
10th  ultimo.  (Signed)  J.  0.  French. 

"  La  Rioja,  October  11,  1827." 
^Qcq-i       '^'The  directors  never  gave  twelve  calendar  months'  notice  previously 
-*  to  dissolving  the  agreement,  nor  did  they  pay  the  plaintiff  a  twelve- 
month's salary  instead ;  nor  any  sum  towards  defraying  the  plaintiff's  expenses 
from  America  to  England. 

The  plaintiff  by  this  action  sought  to  recover  damages  for  the  breach  of  the 
above  agreement,  claiming  1815/.  as  a  balance  due  to  him  from  the  company. 
In  this  sum,  among  other  items,  were  included  700/.  for  a  year's  salary,  from 
the  date  of  the  dismissal ;  320/.  for  the  expenses  of  the  plaintiff's  journey  from 
the  mines  to  Buenos  Ayres,  and  of  the  passage  of  himself,  his  wife,  and  four 
children,  thence  to  England ;  and  470/.  for  the  plaintiff's  salary,  at  750/.  per 
annum,  from  the  28th  August,  1828,  to  the  14th  April,  1829,  the  end  of  the 
third  year  from  his  arrival  at  the  mines. 

No  special  damage  was  proved. 

Gaselee,  J.,  before  whom  the  cause  was  tried  at  the  last  London  sitting, 
thought  that  under  the  circumstances  of  the  case  the  plaintiff  could  not  claim 
these  two  latter  sums ;  accordingly  a  verdict  was  found  for  the  plaintiff  for 
1025/.,  with  leave  for  him  to  move  to  increase  damages  to  the  amount  of  1815/.^ 
l)y  adding  the  two  sums  of  820/.  and  470/. 

Wildef  Seijt.,  now  moved  accordingly.    If  the  plaintiff  had  been  permitted 
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to  serve  out  his  three  years  according  to  the  contract,  he  wonld  have  been 
entitled  to  the  expenses  for  the  return  of  his  family.  But  unless  the  contract 
were  legally  determined,  it  must  be  taken  to  have  been  in  force  for  the  whole 
period  named  in  it :  and  it  never  was  legally  determined.  The  directors  were 
bound  by  a  condition  precedent,  not  to  determine  the  contract  without  giving  a 
year's  notice  or  a  year's  salary.  Having  neglected  to  give  either,  they  are  still 
liable  to  the  full  extent  of  the  agreement;  which,  as  the  ^plaintiff  was  to  piro/sn 
have  three  years'  salary  from  the  day  of  his  arrival  at  the  mines,  entitles  ^ 
him  to  the  470^.,  from  the  28th  of  August,  1827,  to  the  14th  of  April,  1828, 
as  well  as  to  the  expenses  of  his  fiimily's  return. 

ToAiily.,  Serjt.,  moved  at  the  same  time  to  reduce  the  damages  to  461Z.  18«. 
4e?.,  on  the  ground  that  the  jury  had  not  made  allowance  for  a  sum  which  it 
was  alleged  the  plaintiff  had  received  in  the  course  of  his  employment  in  America. 

TiNDAL,  C.  J.  The  jury  in  the  main  have  done  justice,  and  the  verdict 
ought  not  to  be  disturbed. 

My  Brother  Wtlde^s  motion  stands  on  the  construction  of  the  agreement :  he 
argues,  that  the  contract  between  the  parties  not  having  been  determined  in  the 
mode  pointed  out  by  the  agreement,  it  must  be  considered  as  subsisting  for  the 
whole  time  originally  contemplated.  But  this  action,  like  others  of  the  same 
sort,  is  brought  because  the  contract  has  been  violated ;  and  the  case  has  been 
correctly  dealt  with  if  the  jury  have  given  damages  for  the  breach.  The  agree- 
ment says,  ''  The  directors  shall  be  at  liberty  to  dissolve  this  agreement  at  any 
time,  on  giving  to  the  said  J.  0.  French,  twelve  calendar  months'  notice  in 
writing,  or  paying  to  him  twelve  months'  salary  in  lieu  of  such  notice ;  and  on 
paying  to  him  a  reasonable  sum  towards  defraying  his  expenses  from  South 
America  to  England.  The  jury,  therefore,  have  not  erred  if  they  have  put  the 
plaintiff  in  the  same  situation  as  if  the  directors,  upon  dismissing  him,  had  paid 
at  the  time  twelve  months'  salary,  and  a  reasonable  sum  towards  defraying  his 
expenses  from  South  America  to  England. 

It  is  true,  notice  of  dismissal  was  not  given ;  but  suppose  the  directors,  at  the 
date  of  their  letter  had  paid  down  750Z.  in  addition  to  the  expenses  of  the 
^plaintiff 's  own  return ;  would  not  that  have  been  sufficient  ?  That  is  the  r«Qp-ff 
amount  which  in  effect  the  jury  have  given,  so  that  there  is  no  part  of  the  ^  ' 
agreement  which  their  verdict  leaves  untouched.  The  clause  for  the  payment 
of  the  expenses  of  the  plaintiff's  family,  applies  only  to  the  case  of  three  years' 
service  fully  performed ;  but  damage  for  the  breach  of  the  contract  is  what  is 
claimed  at  the  hands  of  the  jury.  If  any  special  damage  had  been  alleged  and 
proved,  as  resulting  from  the  directors  not  having  paid  the  year's  salary  at  the 
time  of  the  dismissal,  the  jury  might  have  found  for  that;  but  the  sum  now 
claimed  for  the  expenses  of  the  return  of  the  plaintiff's  family  was  not  a  demand 
which,  under  the  circumstances,  the  plaintiff  was  in  a  situation  to  make.  The 
rule,  therefore,  must  be  refused ;  and  the  defendant's  evidence  is  not  sufficiently 
clear  to  support  the  application  which  has  been  made  on  the  part  of  the  defendants. 

Gaselee,  J. (a)  The  only  points  reserved  were,  whether  the  plaintiff  were 
entitled  to  the  expenses  of  his  family's  return,  and  to  salary  from  August  1828 
to  April  1829.  On  those  points  I  had  no  doubt,  and  I  think  that  the  evidence 
affords  no  adequate  ground  for  the  application  which  has  been  made  on  the 
part  of  the  defendant.  Rule  refused. 

(a)  Park  J.  was  abeent. 
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Notice  to  a  weekly  tenant  to  quit  at  the  end  of  his  tenancy  next  after  a  week  from  the  date 

of  the  notice,  sufficient. 

The  defendant  in  this  case  was  a  tenant  from  week  to  week,  and  his  week 
tommenced  on  a  Wednesday.    He  received  notice  to  quit  on  Friday,  <' provided 
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his  tenancy  expired  on  Friday,  or  otherwise  at  the  end  of  his  tenancy  next 
after  one  week  from  the  date  of  the  notice." 

After  a  sufficient  time  to  cover  a  tenancy  commencing  with  any  day  in  the 
week  this  ejectment  was  brought,  and  a  yerdict  having  been  given  for  the  lessor 
of  the  plaintiff, 

Lawesj  Serjt.,  moved  to  set  it  aside  and  enter  a  nonsuit,  on  the  ground  that 
the  notice  was  insufficient.  It  ought,  he  contended,  to  have  specified  some  pre* 
ciae  time  for  quitting,  or  at  all  events  to  have  required  the  tenant  to  quit  at 
the  end  of  his  currerU  week^ 

But  the  Court  thought  the  notice  sufficient,  and  LatoeB 

Took  nothing. 


*363] 


^GUMMING  and  Others,  Assignees  of  CAYANAGH  and  Others, 

Bankrupts,  v.  BAILY.    Feb.  3. 


1.  A  bill  of  exchange  is  a  chattel  within  the  meaning  of  6  G.  4,  c.  16,  8.  3,  the  fraudulent  deli 
very  or  transfer  of  which  will  constitute  an  act  of  bankruptcy. 

2.  Closing  the  doors  and  shutters  of  a  bank  is  a  "  beginning  to  keep  house,**  although  the 
banker  be  not  domiciled  at  the  bank. 

Trover  for  deeds  and  bills  of  exchange. 

The  question  in  the  cause  was,  Whether  Nathaniel  Cavanagh,  Henry  Brown, 
and  William  Brown  had  committed  acts  of  bankruptcy )  as  to  which  the  facta 
were  as  follow : — 

Cavanagh  and  the  Browns  carried  on  the  business  of  bankers  at  Bath  and 
Bristol.  Henry  Brown  lived  at  Bristol,  William  Brown  lived  in  the  banking 
house  at  Bath,  and  Cavanagh  lived  at  Bath,  but  not  in  the  banking  house. 

]>uring  the  week  ending  on  Saturday  the  17th  of  December,  1825,  the  hold- 
ers of  the  notes  of  this  firm  being  seized  with  a  panic,  a  great  drainage  of  the 
funds  of  the  bank  took  place. 

William  Brown,  who  had  proceeded  to  London  for  a  supply  of  money  on 
Monday  the  12th,  returned  to  Bath  on  Tuesday  the  13th,  with  6000/.,  and  pro- 
ceeded again  to  London  for  more  the  next  day. 

On  Thursday  morning  the  partners  remaining  in  Bath  sent  a  special  messen- 
ger to  William  Brown  in  London,  because  the  absence  of  another  partner 
would  have  occasioned  suspicion )  they  urged  a  further  supply,  and  stated  that 
if  the  messenger  or  Wm.  Brown  did  not  return  with  it  on  Saturday  morning 
they  could  not  go  on.  The  messenger  returned  by  Friday  morning  with  1000/. 
Pressing  applications  were  forwarded  to  Wm.  Brown  for  more,  and  on  Sunday 
moming^another  1000/.  arrived  by  the  post.  The  partners  then  wrote  to  Wm. 
^^fUl  ^^^°9  ^^^  ^^®y  ^'^  °o  funds  to  meet  the  demands  on  them,  *and  that 
^  the  house  must  stop,  unless  they  got  a  supply  of  gold  immediately. 
They  also  sent  a  friend  to  urge  his  return. 

On  Monday  evening  the  19th,  Cavanagh  and  Henry  Brown  came  to  the  resolution 
of  stopping  payment,  unless  Wm.  Brown  arrived  on  Tuesday  morning.  Wm. 
Brown  not  having  made  his  appearance  on  Tuesday  morning,  the  door  and  shut- 
ters of  the  bank  at  Bath  were  by  their  directioos  continued  closed,  and  a  placard 
was  posted  on  the  bank  door,  informiog  the  public  that  the  firm  had  been 
under  the  necessity  of  suspending  their  payments. 

A  grid^t  number  of  persons  assembled  in  the  street,  and  were  clamorous  for 
admittance,  exhibiting  their  impatience  by  knocking  at  the  door  and  otherwise ; 
but  neither  the  door  of  the  bank  nor  the  windows  were  opened. 

Wm.  Brown,  on  his  arrival  in  London  on  Wednesday  evening  the  14th,  went 
to  the  London  Coffee  House,  Ludgate  Hill,  and  was « busily  occupied  till  tho 
Baliirday  evening  following  in  exertions  to  procure  money,  when  he  became  so 
agitated  with  disappointment,  that  it  was  thought  he  might  be  tempted  to  com'* 
mit  violence  on  himself,  and  at  the  persuasion  of  a  friend  he  removed  to  StQveaa'a 
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hotel  in  Bond  Street,  where  he  was  found  by  a  messenger  from  his  partners  sent 
to  expedite  his  return.  No  money  was  raised  after  Saturday,  and  notwith* 
standing  the  most  pressing  solicitations  by  his  partners  for  his  immediate 
return,  he  did  not  arrive  in  Bath  before  Tuesday  evening,  the  20th. 

He  then  expressed  some  surprise  and  regret  at  the  circumstance  of  the  bank 
having  been  closed,  and  desired  that  any  person  who  called  might  be  admitted 
to  him. 

But  such  as  called  were  admitted  by  a  private  door,  and  the  doors  and  win 
dows  of  the  bank  remained  closed  as  before. 

*A  sum  of  300^.  having  been  paid  by  Lady  Delawarr  into  the  house  r#9g5 
of  the  bankrupts'  London  correspondent  to  the  credit  of  the  bankrupts,  *■ 
Wm.  Brown  enclosed  in  a  letter  to  Lady  Delawarr  a  bill  of  exchange  for  300^., 
drawn  by  Dr.  Daniel  on  W.  J.  Smith,  the  property  of  the  firm,  and  advised  her 
ladyship  that  he  had  done  this  in  order  to  allay  any  uneasiness  she  might  feel 
from  the  alarming  circumstances  of  the  times.  This  letter,  it  was  stated,  came 
to  Lady  Delawarr's  hand  about  the  Christmas  week. 

The  learned  Chief  Justice  told  the  jury,  that  if  they  thought  the  closing  the 
doors  and  windows  of  the  bank  by  Cavanagh  and  H.  Brown,  was  a  beginning 
to  keep  house,  or  an  absenting  themselves  with  intent  to  delay  creditors,  they 
had  thereby  committed  an  act  of  bankruptcy.  He  left  it  to  the  jury  to  deter- 
mine, whether  Wm.  Brown  had  remained  in  London  for  the  purpose  of  avoiding 
his  creditors,  although  he  had  at  first  come  thither  for  the  lawful  purpose  of 
TOOouring  money ;  and  also,  whether  he  had  sent  the  bill  of  exchange  to  Lady 
Delawarr  before  or  after  the  20th  of  December. 

A  verdict  having  been  given  for  the  plaintiff  on  all  the  points, 

Taddjff  Seijt.,  moved  for  a  new  trial,  on  the  ground  that  the  closing  the  doors 
and  shutters  of  the  bank  was  not  an  act  of  bankruptcy  in  Cavanagh  and  Henry 
Brown,  the  bank  not  being  their  place  of  residence,  and  the  beginning  to  keep 
houte  described  by  the  statute  applying,  as  he  contended,  only  to  the  dwelling- 
house,  and  not  to  the  shop  or  place  of  business  of  the  trader ;  that  Wm.  Brown 
could  not  be  said  to  have  remained  in  London  for  the  purpose  of  avoiding  cre- 
ditors, when  he  had  so  recently  proceeded  tkither  for  the  purpose  of  raising 
money;  and  that  the  transfer  of  the  bill  of  exchange  to  Lady  Delawarr, *if  it 
took  place  previously  to  the  20th  of  December,  was  not  a  transfer  of  a  chattel 
to  occasion  *an  act  of  bankruptcy  within  the  third  section  of  6  G.  4,  c.  r«o<sg 
16;  (a)  for  which  he  cited  an  opinion  expressed  by  Best,  C.  J.,  in  an  ^ 
unreported  Nisi  JMus  case  of  Rigley  v,  Bousfield. 
Wilde  and  Bussell,  Seijts.,  showed  cause. 

The  closing  the  bank  door  and  shutters  by  Cavanagh  and  Henry  Brown  was 
an  act  of  bankruptcy  of  the  most  unequivocal  description.  Within  the  spirit 
of  the  statute,  closing  the  place  of  business  and  refusing  admission  to  creditors 
is  more  conclusively  an  act  of  bankruptcy  than  closing  the  dwelling-house :  for 
it  is  with  the  place  of  business  that  the  creditors  are  certainly  acquainted,  and 
there  they  have  a  right  at  seasonable  hours  to  expect  their  debtor.  In  Dudley 
V.  Vaughan,  9  East,  491,  Lord  EUenborough,  C.  J.,  ruled,  that  a  trader  begin- 
ning to  keep  house  with  intent  to  delay  his  creditors  was  sufficient  to  constitute 
an  act  of  bankruptcy,  though  he  were  only  denied  to  be  seen,  but  not  denied 
to  be  at  home.    And  in  Giliingham  and  Others  v.  Laing,  6  Taunt.  532,  a  news- 

(a)  Bv  which  it  is  enacted,  "  That  if  anv  trader  shall  depart  this  realm,  or  being  out  of  thi* 
realm  shall  remain  abroad,  or  depart  from  his  dwelling-house,  or  otherwise  absent  himself,  or 
begin  to  keep  his  house,  or  suffer  himself  to  be  arrested  for  any  debt  not  due,  or  yield  himself 
to  prison  or  suffer  himself  to  be  outlawed,  or  procure  himself  to  be  arrested,  or  his  goods, 
money,  or  chattels  to  be  attached,  sequestered,  or  taken  in  execution;  or  make  or  cause  to  be 
made,  either  within  this  realm  or  elsewhere,  any  fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels ;  or  make  or  cause  to  be  made  any  fraudulent  surrender 
of  any  of  his  copyhold  lands  or  tenements;  or  make  or  cause  to  be  made  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  ^oods  or  chattels ;  every  such  trader  doing,  suffering,  pro- 
curing, executmg,  permittmg,  making,  or  causing  to  be  made  any  of  the  acts,  deeds,  or  mat- 
ters aforesaid,  with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to  have  therobr 
'*«aitiad  an  act  of  bankruptcy." 
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Tender,  who  frequented  the  Royal  Exchange  fbr  the  pnrpose  of  collecting  intel- 
ligence for  a  newspaper,  appointed  a  creditor  to  meet  him  on  the  Royal  Exchange, 
i^^.,*1   and  afterwards  directed  a  friend,  if  *the  creditor  inquired  there  for  him, 

^  to  say  he  was  not  there  :  it  was  held,  that  this  was  an  "  otherwise  absent- 
ing himself,"  which  constituted  an  act  of  bankruptcy  within  the  statute  1  Jac. 
1,  e.  15,  8.  2.  So,  where  he  saw  a  creditor  at  the  theatre,  and  secreted  himself 
under  the  stage  for  the  purpose  of  avoiding  him. 

Then,  admitting  that  William  Brown  proceeded  to  London  for  a  lawful  pur- 
pose, there  was  ample  evidence  to  warrant  the  jury  in  finding  that  he  remained 
there  for  the  purpose  of  avoiding  his  creditors,  not  having  courage  to  meet 
them.  But  at  all  events  the  transfer  of  the  bill  of  exchange  (which  from  the 
language  of  the  letter  containing  it,  the  jury  had  a  right  to  presume  was  pre- 
vious to  the  20th  of  December)  was  a  fraudulent  transfer  of  a  chattel  within 
the  meaning  of  the  third  section  of  Q.  4,  c.  16.  All  the  text  books  lay  it 
down  that  goods  and  chattels  comprise  every  species  of  personal  property,  in- 
cluding chases  in  action^  2  Bl.  Com.  387,  even  in  forfeitures  to  the  crown :  and 
though  a  distinction  was  formerly  attempted  to  be  made  between  bonds  and 
simple  contract  debts,  that  distinction  was  overruled  in  Slade's  case,  4  Rep.  98. 
''  Yrom  that  time  to  the  present,"  according  to  Abbott,  C.  J.,  in  Bullock  r. 
Bodds,  2  B.  &  A.  276,  '<  debts  by  simple  contract  have  been  constantly  seized 
into  the  king's  hands  upon  outlawry.  Indeed,  the  words  bona  et  catalla,  jointly 
or  separately,  in  our  ancient  statutes  and  law-writers  denote  personal  property 
of  every  kind,  as  distinguished  from  real."  In  the  statutes  regarding  bank- 
rupts the  same  words  have  received  the  same  construction  from  the  earliest 
periods.  Thus,  bonds  and  bills  have  been  holden  to  pass  to  the  assignees  under 
the  clauses  which  vest  in  them  goods  in  the  order  and  disposition  of  the  bank- 
rupt :  Ryall  i;.  Rolle,  1  Atk.  172,  1  Yes.  sen.  363 ;  Homblower  v.  Proud,  2 
B.  &  A.  327. 
*^fl5^1  *^'^^yy  (BompaSf  Serjt.,  was  with  him,)  corUrd.    It  is  not  denied  that 

•l  goods  and  chattels  may  include  bills  of  exchange,  but  they  do  not  neces- 
sarily include  them ;  and  it  has  been  holden  they  ought  not  to  be  described  as 
chatteb  in  an  indictment.  Sadi  and  Morris's  case,  2  East,  pi.  C.  c.  16,  s.  37. 
So  that  it  is  competent  to  the  legislature  to  employ  those  terms  in  a  more  re- 
stricted sense,  and  it  is  proposed  to  show  that  they  are  so  employed  in  the  third 
section  of  6  G-.  4.  That  section  makes  a  fraudulent  transfer  of  goods  and  chat- 
tels an  act  of  bankruptcy ;  an  act  which  was  formerly  esteemed  a  crime,  and 
punishable  as  such.  The  clause  creating  an  ofience  will  receive  a  more  rigid 
construction  than  clauses  which  merely  pass  to  the  assignees  goods  and  chattels 
found  in  the  disposition  of  the  bankrupt ;  and  this,  although  the  act  may  be  in 
other  respects  remedial.  In  Bones  v.  Booth,  2  W.  Bl.  1226,  it  was  held,  that 
where  an  act  is  at  once  penal  and  remedial,  the  penal  clauses  are  to  be  construed 
strictly.  The  cases,  therefore,  which  have  laid  down  that  bills  of  exchange 
pass  as  chattels  to  the  assignees,  do  not  decide  the  question,  whether  the  trans- 
fer of  a  bill  of  exchange  is  a  transfer  of  a  chattel  constituting  an  act  of  bank- 
ruptcy. Those  cases,  too,  were  decided  under  repealed  statutes,  and  the  pre- 
sent statute!  must  be  construed  bv  itself.  Now,  it  may  be  collected  from  the 
statute  itself,  that  the  legislature  has  employed  the  words  '^  goods  and  chattels" 
in  the  third  section  in  a  limited  sense,  not  including  bills  of  exchange ;  for  in 
that  section,  the  operation  of  which  is  penal,  no  mention  is  made  of  bills  or 
bonds ;  but  two  acts  of  bankruptcy  are  created  with  respect  to  goods  and  chat- 
tels :  tiie  first,  by  the  party's  allowing  them  to  be  attached^  sequestered,  or  taken 
]Q  execution;  the  second,  by  his  fraudulently  transferring  them :  from  which  it 
might  be  inferred  that  the  effect  of  a  fraudulent  transfer  was  confined  to  such 
*^ft01  S^^^  ^^^  chattels  as  may  be  the  subject  of  attachment,  ^sequestration, 

-'  or  execution;  (and  this  was  the  ground  of  the  opinion  of  Best,  C.  J.,  in 
lligley  t^.  Bousfield.)  But  the  language  of  the  seventy-third  section  makes  this 
dear.  That  section  gives  the  commissioners  power  to  sell  and  dispose  of  any 
goods  or  chatteb  which  the  bankrupt,  being  at  the  time  insolventi  may  have 
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transferred  to  any  person,  and  also  any  bills,  bonds,  notes,  or  otber  secnritiea 
which  he  may  have  made  over  under  the  same  circumstances.  By  specifying 
the  making  over  of  bills  and  notes,  &c.,  as  something  distinguished  from  the 
transfer  of  goods  or  chattels,  it  is  manifest  the  legislature  never  intended  to 
affect  the  transfer  of  bills  with  the  consequences  of  a  transfer  of  other  chattels. 

Nor  was  the  gift,  delivery,  or  transfer,  here  complete :  for  the  evidence  does 
not  show  that  the  bill  ever  came  to  the  hands  of  Lady  Belawarr,  or  that  she 
would  have  accepted  it. 

[/V  Curiam.  It  is  the  conduct  of  the  donor,  not  of  the  donee^  that  consti- 
tutes the  act  of  bankruptcy.] 

Then,  with  regard  to  Cavanagh  and  H.  Brown,  there  was  no  change  of  place 
and  no  denial  of  creditors;  and  without  one  of  those  ingredients,  their  conduct 
could  not  be  esteemed  an  absenting  themselves,  or  a  keeping  house  with  intent 
to  delay  creditors. 

TiNDAL,  C.  J.  I  am  of  opinion  that  this  mle  must  be  discharged.  The 
question  is.  Whether  the  evidence  in  this  cause  establishes  that  acts  of  bank- 
ruptcy have  been  committed  by  the  three  partners  Cavanagh,  Henry  Brown, 
and  William  Brown.  With  regard  to  the  former,  it  appears  that  they  being 
bankers,  and  finding  themselves  insolvent,  directed  that  the  door  and  shutters 
of  their  bank  should  not  be  opened  on  Tuesday  the  20th  of  December ;  and  that 
they  were  never  opened,  notwithstanding  persons  were  clamouring  on  the  out- 
side :  and  the  question  is.  Whether  that  was  not  a  beginning  to  keep  house 
within  the  meaning  of  the  statute. 

"^It  has  been  contended,  the  keeping  house  in  the  statute  applies  only  p(cq7A 
to  the  dwelling  house  of  the  party ;  and  that  no  act  of  bankruptcy  was  ^ 
committed,  because  Cavanagh  and  H.  Brown  did  not  dwell  at  the  bank.  But 
there  is  no  ground  for  such  a  distinction :  on  the  contrary,  the  statute  seems  to 
apply  more  appropriately  to  the  place  where  the  trader's  business  is  carried  on, 
and  where  his  creditors  may  naturally  expect  to  find  him,  than  to  his  dwelling- 
house,  where  that  is  apart  from  his  place  of  business.  It  might  fairly  be  io  • 
ferred  the  bankers  were  within  at  the  time  the  creditors  were  clamorous  without, 
and  it  is  therefore  difficult  to  conceive  a  clearer  act  of  bankruptcy. 

With  respect  to  William  Brown,  the  acts  of  bankruptcy  are  of  two  kinds  : 
one,  the  absenting  himself  with  intent  to  delay  his  creditors ;  the  other,  a  fraud- 
ulent transfer  of  a  chattel.  On  the  first  head,  the  evidence  was,  that  he  went 
to  London  for  the  purpose  of  raising  money  to  support  the  firm ;  that  he  received 
letters  from  his  partners  urging  him  to  return,  and  stating  that  the  house  coald 
not  go  on  unless  he  did  so,  or  transmitted  money ;  and  that,  during  his  stay  in 
London,  he  was  employed  at  different  times  in  the  endeavour  to  obtain  money. 
The  question  was,  Whether  he  was  so  employed  the  whole  of  the  time,  or 
whether,  after  his  exertions  had  failed,  he  did  not  remain  for  the  purpose  of 
avoiding  his  creditors.  As  to  that,  it  appeared  that  a  friend,  sent  up  to  urge 
kis  return,  found  him,  not  at  places  where  he  was  likely  to  obtain  money,  but 
at  the  West  end  of  the  town,  in  such  distress  of  mind  as  to  give  rise  to  an  ap- 
prehension  that  he  had  a  design  against  his  own  existence.  It  was  for  the  jury 
to  determine  whether  he  was  then  remaining  in  London  with  the  hope  of  raising 
money,  or  for  some  other  reason ;  and  I  am  not  dissatisfied  with  their  decision. 

Upon  the  other  point  the  evidence  was,  that  about  the  Christmas  week,  the 
agent  of  one  of  the  customers  *of  the  firm  received  in  London  a  letter  r^q7i 
written  by  William  Brown,  in  which  he  said,  that  considering  the  alarm-  *- 
iug  state  of  the  times,  and  to  allay  any  apprehension,  he  had  enclosed  a  security 
to  the  amount  of  the  money  which  his  customer  had  in  the  bank. 

The  letter  contained  a  bill  of  exchange  for  ^00^. ;  and  assuming,  as  the  jury 
have  properly  found,  that  the  letter  was  written  previously  to  the  20th  of  De- 
cember, the  question  is.  Whether  a  bill  of  exchange  falls  within  the  meaning  of 
the  words  goods  and  chatteh  in  the  third  section  of  the  6  6. 4,  c.  16,  which  makes 
a  fraudulent  gift,  delivery,  or  transfer  of  the  trader's  goods  and  chattels  an  act 
nf  bankruptcy )  and  whether  that  sense  can  also  be  put  on  the  same  words  io 
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other  p'arts  of  the  net,  so  that  the  coDstruction  may  ho  uniform  throughout. 
Undoubtedly,  in  some  of  the  old  books,  and  previously  to  the  decision  in  Slade's* 
case,  bills  of  exchange  seem  not  to  have  been  considered  as  goods  and  chattels. (u) 
But  in  modern  times  a  different  opinion  has  prevailed ;  and  goods  and  chattds 
have  been  deemed  to  include  not  only  things  that  pass  by  delivery,  but  also  cliosea 
in  action  ]  an  instance  of  which  is  presented  by  the  form  of  this  action,  which  is 
trover  for  the  bill.  It  is  no  answer  to  say  that  bills  of  exchange  have  not  beeu 
esteemed  chattels  under  certain  acts  of  parliament  creating  offences,  and  that  an 
act  of  bankruptcy  is  in  the  nature  of  a  crime;  because,  although  in  times  when 
trade  was  little  practised  or  understood,  some  kind  of  criminality  seems  to  have 
attached  to  such  an  act,  such  an  opinion  can  no  longer  prevail,  when  the  legis- 
lature itself  permits  a  trader  to  commit  an  act  of  bankruptcy  by  declaring  his 
insolvency  in  the  Gazette.  But  the  same  language  is  used  in  the  seventy-second 
section,  which  enables  the  commissioners  to  sell  and  dispose  of  goods  and  chat- 
*q--9-i  ^^9  ^^  ^^6  disposition  of  the  bankrupt,  with  the  consent  of  *thc  true 
"-^  owner.  Those  words  in  former  acts  containing  the  same  provision  havo 
Keen  repeatedly  holden  to  include  chases  in  action,  and  in  Hornblower  v.  Proui 
the  Judges  of  the  Court  of  King's  Bench  were  unanimous  on  the  point ;  and 
though  it  has  been  urged  that  the  seventy-third  section  would  lead  to  a  different 
conclusion,  the  provisions  of  that  section,  expressed  in  the  same  language,  were 
to  be  found  in  the  statutes  upon  which  the  cases  just  alluded  to  were  decided. 
But  looking  at  the  seventy-third  section,  we  may  discover  the  reason  why  bills 
and  bonds  were  particularly  specified.  That  section  enacts,  <^  That  if  any  bank- 
rupt, being  at  the  time  insolvent,  shall  (except  upon  the  marriage  of  any  of  his 
children,  or  for  some  valuable  consideration)  have  conveyed,  assigned,  or  trans^ 
ferred  to  any  of  his  children,  or  any  other  person,  any  hereditaments,  offices, 
fees,  annuities,  leases,  goods,  or  chattels,  or  have  delivered  or  made  over  to  any 
such  person  any  bills,  bonds,  notes,  or  other  securities,  or  have  transferred  his 
debts  to  any  other  person  or  persons,  or  into  any  other  person's  name,  the  com- 
missioner shall  have  power  to  sell  and  dispose  of  the  same  as  aforesaid ;  and 
every  such  sale  shall  be  valid  against  the  bankrupt,  and  such  children  and 
persons  as  aforesaid,  and  against  all  persons  claiming  under  him." 

The  first  part  of  the  section  seems  to  apply  to  cases  where  the  conveyance  or 
transfer  is  by  deed ;  and  the  second,  where  it  is  by  manual  delivery,  without 
which  bills  or  notes  do  not  usually  pass;  and  gift  or  delivery ^  not  convei/ance  or 
assignment,  is  the  mode  of  transfer  of  chattels  specified  in  the  third  section. 
Then,  under  the  seventy-second  section,  there  has  been  a  general  understanding 
in  all  the  Courts,  that  goods  and  chattels  include  bills  of  exchange.  Upon  the 
principle,  therefore,  of  giving  the  same  construction  to  the  same  language  in 
^oyn-i  different  parts  of  the  same  statute,  we  decide  *that  the  transfer  of  the 
-^  bill  of  exchange  by  William  Brown  was  an  act  of  bankruptcy  within  the 
meaning  of  the  third  section.  Indeed,  it  would  be  a  very  narrow  construction 
of  the  act,  to  hold  that  a  banker,  whose  most  valuable  property  often  consists  of 
bills  and  notes,  could  not  commit  an  act  of  bankruptcy  by  a  fraudulent  transfer 
of  them. 

Park,  J.  I  am  of  the  same  opinion.  As  to  Cavanagh  and  Henry  Brown, 
the  case  very  much  resembles  Dudley  v,  Yaughan,  1  Campb.  271.  There  the 
trader  ceased  to  appear  as  usual  in  his  counting-house,  and  sat  upstairs  in  a  par- 
lour; and,  his  affairs  being  much  embarrassed,  desired  his  clerks  to  say  to  any 
of  his  creditors  who  should  call,  that,  on  account  of  the  stoppage  of  a  house  in 
Ireland,  he  was  obliged  to  suspend  his  payments.  Lord  Ellenborough  said,  ''  If 
a  trader  shuts  himself  up  in  his  house,  debarring  all  access  to  it,  whereby 
his  creditors  are  delayed,  an  act  of  bankruptcy  is  established  by  proof  of 
his  having  done  so.  And,  generally,  if  a  trader  secludes  himself  in  his  house 
to  avoid  the  fair  opportunity  of  his  creditors,  who  are  thus  deprived  of 
the  means  of  communicating  with  him,  he  begins  to  keep  house  within  the  mean- 

(a)  See  the  argoment  for  the  defendant  in  Bullock  v.  Dodds,  2  B.  &  A.  268. 
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iDg  of  the  legislature,  and  commits  an  act  of  bankruptcy.  Here  the  qnestion 
most  turn  chiefly  upon  the  intent.  It  clearly  appears  that  the  plaintiff  changed 
his  usual  place  of  sitting,  and  that  several  of  his  creditors  who  called,  and  must 
have  found  him  had  he  remained  there,  went  away  without  seeing  him.  There- 
fore, if  he  withdrew  from  the  counting-house  to  the  parlour  for  priyacy 
and  seclusion,  and  with  a  view  to  avoid  the  personal  solicitations  of  his  creditors, 
by  so  doing  he  committed  an  act  of  bankruptcy."  And  though  the  cause  was 
conducted  by  the  Attorney-General  of  that  day,  the  propriety  of  this  decision 
was  never  disputed. 

^With  respect  to  William  Brown,  I  concur  in  the  finding  of  the  jury;  r^o'rA 
for  though  it  is  not  an  act  of  bankruptcy  if  a  t'rader  leaves  his  house  for  *- 
the  purpose  of  obtaining  money,  yet  if  he  fail  to  obtain  it,  and  from  fear 
or  nervousness  delays  his  return,  a  jury  may  reasonably  infer  that  he  seeks 
to  avoid  his  creditors.  As  to  the  delivery  of  the  bill  of  exchange,  the  arga- 
ments  drawn  from  the  criminal  law  have  no  bearing  on  the  question,  because, 
whatever  might  have  been  thought  in  ancient  times,  an  act  of  bankruptcy  is  not 
now  a  crime,  and,  under  all  the  bankrupt  statutes,  goods  and  chattels  have  been 
held  to  include  bills  of  exchange;  and  seeing  that  a  large  portion  of  the 
property  of  bankers  must  consist  of  such  instruments,  it  would  be  absurd 
to  hold  the  contrary.  The  point  was  expressly  decided  in  Homblower  v.  Proud; 
and  as  Mr.  Justice  Best  was  one  of  the  Judges  who  pronounced  that  decisioD, 
it  is  difficult  to  suppose  he  could  afterwards  have  held  the  contrary. 

GA8Et.EE,  J.  I  have  not  a  shadow  of  doubt  as  to  Cavanagh  and  Henrj 
Brown ;  and  there  is  no  reason  for  thinking  the  jury  have  come  to  an  erroneous 
opinion  as  to  the  conduct  of  William  Brown.  The  point  as  to  the  bill  of 
exchange  has  been  already' decided  after  an  elaborate  argument. 

BosANQUET,  J.,  abstained  from  giving  any  opinion,  not  having  been  present 
during  the  argument.  Rule  discharged. 


♦RATHBOXB  t;.  JOHN  and  DAVID  DRAKEPORD.    Feb.  4.    [♦STS 

One  of  two  who  had  been  partners,  having,  aAer  the  partnership  was  disaoWed,  given  in  an 
action  against  the  two  a  eoffnovit  for  debt  and  costs  as  between  attorney  and  client,  without 
the  knowledge  of  his  co-defendant,  the  Court  set  the  judgment  aside. 

Action  for  money  paid  to  the  use  of  the  defendants.  The  defendant  David 
Drakeford,  on  the  12th  November  last,  gave  a  cognomi  for  the  amount,  and  to 
pay  costs  as  between  attorney  and  client ;  upon  which  judgment  was  entered  up 
-and  execution  issued. 

A  rule  nisi  was  .obtained  to  set  aside  this  judgment  and  execution,  upon  an 
affidavit  of  John  Drakeford  that  he  had  dissolved  a  partnership  with  David  Drake- 
ford in  July  last ;  that  he  had  never  authorized  the  plaintiff  to  pay  any  sum  on 
account  of  the  partnership )  had  never  heard  of  the  debt  in  reppect  of  which  the 
supposed  payment  was  made  \  and  that  the  cognovit  signed  by  David  Drakeford 
was  signed  without  the  knowledge  or  consent  of  John  DraJcefordi  and  subse- 
quently to  the  dissolution  of  their  partnership. 

The  plaintiff  thereupon  deposed,  that  at  the  request  of  David  Drakeford  he 
had  paid  the  money  sought  to  be  recovered  in  this  action  to  a  person  alleging 
himself  to  be  a  creditor  of  the  firm  of  John  and  David  Drakeford ;  David  Dnike- 
ford  acknowledging  the  correctness  of  the  demand,  and  afterwards  alleging  that 
he  had  the  sanction  of  John  Drakeford  for  signing  the  cognovit, 

David  Drakeford  made  no  affidavit. 

Taddyj  Seijt.,  now  showed  cause  against  the  rule. 

The  Court  will  not  control  the  power  of  a  co-plaintiff  to  release  a  defendant, 
except  upon  a  very  strong  case  of  fraud :  Jones  v.  Herbert,  7  Taunt.  421.  And 
upon  the  same  ^principle,  and  subject  to  the  same  restriction,  they  will  1-^375 
not  coutrol  the  power  of  a  co-defendant  to  give  a  cognovit.    Here  there  '- 
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is  no  allegation  of  fraud ;  and  though  the  cognovit  was  given  subsequently  to 
the  dissolution  of  the  partnership,  the  cause  of  action  was  a  debt  incurred  durine 
the  partnership.  An  acknowledgment  of  one  partner,  made  after  dissolution  of 
partnership,  would  bind  the  other  partner^  and  a  cognovit  ought  to  have  the 
same  effect. 

WUdef  Serjt.,  in  support  of  the  rule,  treated  the  conduct  of  David  Drakeford 
as  a  fraud  on  his  partner. 

TiNDAL,  C.  J.  It  is  quite  clear,  that  after  the  partnership  was  dissolved,  one 
of  the  parties  had  no  power  to  bind  the  other  to  pay  costs  as  between  attorney 
and  client.  Bule  absolute. 


TOMLINS  t;.  LAWRENCE.    Fd>.  i. 

The  plaintiff,  in  an  action  against  the  acceptor  of  a  bill  of  exchange,  being  called  on  by  rale  to 
deliver  up  the  bill  on  payment  of  debt  and  ooatSt  was,  by  delivery  of  the  instrument,  holden 
to  have  complied  with  the  rule,  although  he  had  rendered  it  a  nullity  by  conaiderable  era- 
■urea. 

This  was  an  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange. 

Taddjfy  Seijt.,  had  obtained  a  rule,  calling  on  the  plaintiff  to  show  cause  wny 
the  proceedings  should  not  be  stayed  on  payment  of  debt  and  costS;  and  why  he 
should  not  deliver  up  the  bill  of  exchange  to  the  defendant. 
^.-<l       *The  plaintiff  now  offered  to  deliver  up  the  bill ;  but  certain  extraor- 
^   dinary  erasures  having  been  made  on  it  while  in  his  hands, 

Toddy  objected,  that  the  delivery  of  a  paper  so  spoliated  and  rendered  a  nul- 
lity, was  no  compliance  with  a  rule  which  called  for  the  delivery  of  a  bill  of  ex- 
change ;  and  required  that  the  proceedings  should  now  be  stayed  without  pay- 
ment of  debt  or  costs. 

TiNDAL,  C.  J.  The  delivery  of  the  paper  is  a  oomplianoe  with  the  requisition 
in  the  rule ;  and  if  any  injury  has  aocm^  to  the  defendant,  he  must  resort  to 
ulterior  prooeedings.  The  spoliation  of  the  bill,  however,  is  sufficient  to  justify 
our  making  the  ruie  absolute  without  costs.  Rule  absolute  accordingly. 


JOYCE  t;.  PRATT.    FA.  4. 

Where  defendant,  subsequently  to  arrest,  and  before  perfecting  special  bail,  was  committed  to 
criminal  custody,  in  which  he  remained,  awaiting  the  decision  of  the  twelve  Judges  on  a  point 
of  law  arising  out  of  his  defence  on  the  criminal  charge,  the  Court  refused  to  enlarffe,  till 
the  opinion  of  the  Judges  should  have  been  delivered,  the  time  for  perfecting  special  bail, 
or  to  permit  the  sheriff's  bail  to  render  him. 

• 

The  defendant  was  arrested  on  the  5th  of  January,  and  bail  was  put  in  to 
the  sheriff  for  his  appearance  in  eight  days  of  St.  Hilary.  On  the  19th  of  Ja- 
nuary he  was  convicted  at  the  Old  Bailey  sessions  for  stealing  2076  pounds  of 
bristles,  but  judgment  was  respited ;  a  point  of  law  being  reserved  for  the  opinion 
of  the  twelve  Judges. 

Andrews,  Seijt.,  on  the  part  of  the  bail  to  the  sheriff,  obtained  a  rule  calling 
*^7ftl  ^^  ^^^  plaintiff  to  show  cause  *why  the  bail  should  not  have  till  the  fifth 
^  day  of  next  Easter  term,  or  until  two  days  after  the  opinion  of  the  twelve 
Judges  should  have  been  known,  to  put  in  and  perfect  special  bail  for  the  de- 
fendant, or  render  him  in  discharge  thereof. 

Joneiy  Seijt.,  showed  cause.  The  bail  are  not  entitled  to  the  indulgence 
asked,  nor  can  it  be  granted  without  injury  to  the  plaintiff.  Bail  to  the  sheriff 
cannot  render ;  their  obligation  is  only  for  the  defendant's  appearance ;  and  till 
appearance  the  plaintiff's  proceedings  are  stayed.  Then,  this  Court  cannot  issue 
a  habeas  corpus,  to  charge  in  a  civil  action  a  prisoner  in  custody  upon  a  crimi* 
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nal  matter ;  Walsh  v.  Davies,  2  N.  R.  245.     Nor  could  the  Court  of  King's 
Bench  do  it  till  bail  above  have  justified :  Sharp  v.  Sheriff^  7  T.  R.  226. 

TiNDALy  C.  J.  The  justice  of  the  case  is,  that  upon  payment  of  costs,  and 
putting  the  plaintiff  in  the  same  situation  as  if  bail  had  been  put  in  in  due  time, 
four  days  be  now  allowed  for  putting  in  and  perfecting  special  bail. 


*GREENSLADE  v.  HALLTDAY.     Feb.  8.  [*379 

The  plaintifl*,  who  had  a  right  to  irrigate  his  meadow  by  placing  a  dam  of  loose  stones  across 
a  small  stream,  and  occasionally  a  board  or  fender,  fastened  the  board  by  means  of  two 
stakes,  which  had  never  been  done  by  his  predecessors. 

The  defendant,  who  had  rights  on  the  same  stream,  removed  the  stakes  and  the  board  also. 

A  verdict  having  been  given  for  the  plaintiff  in  an  action  for  such  removal,  the  Coart  refused 
Co  set  it  aside  ;  holding,  that  the  defendant  had  no  right  to  remove  the  board  as  well  as  the 
stakes,  on  the  [^und  that  the  stakes  gave  the  board  a  character  of  permanency  incompatible 
with  her  own  rights. 

The  declaration  stated, 

That  before  and  at  the  time  of  committing  the  grievance  by  defendant  therein- 
after  mentioned,  a  certain  close  of  meadow  land,  with   the  appartenanoes, 
fdtuate  and  being  in  the  parish  of  Old  Cleeve,  in  the  county  of  Somerset,  and 
near  to  a  certain  stream  or  watercourse  there,  was  in  the  possession  and  occupa- 
tion of  one  William  Hagley  the  younger,  as  tenant  thereof  to  plaintiff  (the 
reversion  thereof  then  and  still  belonging  to  plaintiff),  to  wit,  at,  &o.     That 
long  before,  and  until  and  at  the  time  of  the  committing  the  grievance  therein- 
after mentioned,  a  great  part  of  the  water  of  the  said  stream  or  watercourse  did 
run  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought 
to  run  and  flow  therefrom,  under  a  certain  arch,  unto  and  into  and  along  a  cer- 
tain channel,  and  thence  unto,  into,  and  over  a  certain  close  of  defendant,  and 
from  thence  through  a  hole  under  the  cellar  of  a  certain  dwelling-house,  unto 
and  into  a  certain  channel,  and  from  thence  unto  and  into  the  said  close  of 
meadow  land,  for  the  irrigating  and  watering  of  the  said  close,  and  the  benefit 
and  improvement  of  the  soil  thereof,  to  wit,  at,  &c. ;  yet  defendant  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure, 
prejudice,  and  aggrieve  plaintiff  in  his  reversionary  estate  and  interest  of  and 
in  the  said  close  of  meadow  land,  with  the  appurtenances,  whilst  the  same  was  so  in 
the  possession  and  occupation  of  the  said  W.  Hagley  '''the  younger,  as  tenant  t^coqa 
thereof  to  plaintiff  as  aforesaid,  and  whilst  the  plaintiff  was  so  interested  ^ 
therein  as  aforesaid,  to  wit,  on  the  1st  January,  1829,  at,  &c.,  wrongfully  and  un- 
justly, without  the  leave  or  license  and  against  the  will  of  plaintiff,  pulled  down 
and  removed,  and  caused  and  procured  to  be  pulled  down  and  removed,  a  certain 
board  before  then  erected,  and  then  standing  and  being  in  and  across  the  said 
stream  or  watercourse,  for  the  purpose  of  diverting  and  turning  the  said  part  of 
the  said  water  there  under  the  said  arch,  and  unto  and  into  and  along  the  said 
channel  and  close  of  the  defendant,  unto  and  into  the  said  close  of  meadow 
land,  for  irrigating  and  watering  the  same  and  benefiting  and  improving  the 
soil  thereof  as  aforesaid,  and  wrongfully  and  unjustly  kept  and  continued,  and 
caused  to  be  kept  and  continued,  the  said  board  so  pulled  down  and  removed  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and  thereby, 
during  the  time  aforesaid,  wrongfully  and  unjustly  let  down  and  drew  off,  and 
caused  to  be  let  down  and  drawn  off,  a  great  part  of  the  water  of  the  said  stream 
or  watercourse,  which   during  the  time    aforesaid  ought   to    have   run  and 
flowed,  and  otherwise  might  and  would  have  run  and  flowed,  and  hindered 
and  prevented  the  same  from  running  and  flowing  under  the  said  arch,  unto, 
into,  and  along  the  said  channel,  and  thence  unto,  into,  and  over  the  said  close 
of^  the  defendant,  and  through  the  said  hole  and  channel  unto  and  into  the 
•aid  close  of  meadow  land  for  the  purposes  aforesaid;   and  by  means  o^ 
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the  several  premises  aforesaic!,  the  said  close  of  meadow  land  and  the  soil 
thereof  had  heen  and  were  greatly  impoverished^  deteriorated,  and  lessened  in 
value,  and  plaintiff  had  been  and  was  thereby  greatly  injured,  prejudiced,  and 
aggrieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  close  of 
*^$^1 1  ™^^^^  land,  with  the  appurtenances  '''so  in  the  possession  and  occupa- 
-^  tion  of  the  said  William  Hagley  the  younger,  as  tenant  thereof  to 
plaintiff  as  aforesaid,  to  wit,  at,  &c. 

At  the  trial  before  Burrough,  J.,  last  Somerset  assizes,  it  appeared  that  the 
plaintiff  was  the  proprietor  of  certain  ancient  meadow  land,  near  a  small  stream 
which  flowed  through  land  belonging  to  the  defendant. 

For  fifty  years  the  tenants  of  the  plaintiff,  and  their  predecessors,  had  been 
aoeustomed  to  enter  on  the  defendant's  land,  and  pen  back  the  water  of  this 
stream,  by  placing  a  row  of  loose  stones  across  it  at  a  certain  point ;  and  when 
the  water  was  so  penned  back  by  this  dam  or  obstruction,  a  portion  of  it  ran 
through  a  small  archway,  along  an  artificial  cut,  which  passed  to  some  distance 
over  the  defendant's  land,  and  thence  irrigated  the  plaintiff's  meadow. 

In  seasons  when  the  loose  stones  would  not  pen  the  water  sufficiently  high 
for  this  purpose,  the  tenants,  as  the  plaintiff's  witnesses  alleged,  were  accus- 
tomed to  place  a  board  or  fender  across  the  stream ;  but  neither  the  board  nor 
the  stones  had  been  permanently  fixed,  till,  in  January  1829,  the  plaintiff's 
tenant  placed  a  board  in  front  of  the  stones,  and  fiistened  it  down  by  two  stakes 
driven  into  the  bed  of  the  stream,  on  the  top  of  which  stakes  were  crooks  em- 
bracing the  upper  edge  of  the  board. 

Whether  this  board  penned  the  water  higher  than  the  ordinary  dam  of  loose 
stones,  or  whether  a  board  had  ever  been  used  before,  except  at  a  remote  period, 
when  the  plaintiff's  land  had  belonged  to  the  predecessors  of  the  defendant,  did 
not  very  distinctly  appear  at  the  trial ;  the  evidence  as  to  those  points  being 
conflicting.  But  the  defendant,  conceiving  that,  at  all  eventa,  the  permanency 
of  the  dam  might  establish  for  the  plaintiff  a  right  to  a  greater  extent  than  he 
*^S91  ^*^  enjoyed  before,  and  be  prejudicial  to  her  own  enjoyment  *of  a  mill 
^  above  and  of  water  meadows  below  the  dam,  caused  the  stakes  to  be 
pulled  up  and  the  board  to  be  removed ;  saying  to  the  tenant  at  the  same  time, 
that  until  it  was  proved  what  quantity  of  water  ought  to  go,  he  should  exercise 
no  right  there. 

This  declaration,  however,  the  learned  Judge  excluded,  as  not  being  admi^ 
sible  evidence,  and  seemed  to  think  that  the  defendant  had  denied  the  plaintiff's 
right  in  toto.  But  he  told  the  jury,  that  if  the  board  acted  on  the  stream  in  an 
unusual  manner,  and  penned  the  water  higher  than  it  ought  to  do,  the  defendant 
was  entitled  to  pull  it  down.  The  mode  in  which  it  was  fastened  down  he  con- 
sidered immaterial. 
A  verdict  having  been  found  for  the  plaintiff, 

Merewether^  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  on  this  evidence 
the  defendant  was  entitled  to  the  verdict,  the  plaintiff  having  attempted  to  make 
that  permanent,  which  before  had  been  only  occasional ;  and  also  on  the  ground 
that  the  evidence  of  the  defendant's  declaration  had  been  excluded,  and  that  the 
jury  had  been  misdirected  as  to  the  materiality  of  the  mode  of  fixing  the  fender 
or  board. 

Wiide,  Seijt.,  showed  cause.  The  declaration  of  the  defendant  not  having 
been  made  in  the  presence  of  the  plaintiff,  was  properly  excluded.  Then,  as  to 
the  dam,  provided  the  water  were  not  penned  to  a  greater  height  than  before — 
provided  the  enjoyment  of  the  right  was  substantially  the  same — there  was  no 
objection  in  law  to  the  plaintiff  making  the  dam  permanent.  The  principle  laid 
down  in  Luttrel's  case,  4  Rep.  87,  and  acted  on  in  Saunders  v.  Newman,  1  B. 
&  A.  258,  and  Williams  v.  Moriand,  2  B.  &  C.  910,  is,  that  prorided  the  enjoy- 
nqgo,  ment  of  the  right  be  *substantially  of  the  same  amount  as  before,  slight 
^  alterations  in  the  mode  of  enjoyment  are  permissible.  Thus,  a  prescrip- 
tion to  use  water  for  fulling-mills,  will  sustain  an  employment  of  it  for  the  pui> 
pose  of  corn-mills.  In  Saunders  v,  Newman,  Abbott^  J.,  said;  ''The  owner' is 
Vol.  XIX.— 23 
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not  bound  to  use  the  water  in  the  same  precise  manner,  or  to'  apply  it  to  the 
same  mill :  if  he  were,  that  would  stop  all  improYement  in  machinery." 

But  the  merely  securing  the  fender  by  two  stakes  did  not  impart  a  character 
of  permanency  to  the  dam ;  and;  at  all  events,  the  defendant  could  have  no  right 
to  remove  the  board. 

Merewcther.  The  defendant's  declaration,  as  accompanying  an  act,  ought  Us 
have  been  admitted  in  evidence.  The  verdict  of  the  jury  might  have  turned 
on  the  supposition  that  she  had  denied  the  plaintiff's  rieht  m  loto,  while  her 
expressions  accompanying  the  act  complained  of  would  have  proved  that  she 
contested  only  the  quantum. 

Then  it  was  most  material  to  the  support  of  the  defendant's  own  rights  over 
the  water,  that  plaintiff  should  not  give  a  character  of  permanency  to  an  ease- 
ment which  had  previously  been  only  occasional.  A  verdict  for  the  plaintiff 
in  this  cause  would  establish  his  right  to  confine  the  fender  with  stakes ;  which, 
as  they  had  never  been  employed  before,  the  defendant  was,  at  all  events,  justified 
in  removing.  [Tindal,  C.  J.  But  she  did  more ;  and  if  in  a  plea  to  an  action  of 
trespass  she  had  justified  removing  the  stakes,  would  that  have  been  any  answer 
to  a  complaint  for  removing  the  board  also  ?  As  the  stream  would  have  carried 
the  board  away,  unless  it  had  been  confined,  the  removal  of  it,  in  addition  to 
the  removal  of  the  stakes,  was  no  injury  to  the  plaintiff;  and  unless  he  show 
that  he  is  injured  *in  the  enjoyment  of  his  right,  he  has  no  cause  of  r^oQi 
action.     Williams  v.  Morland.  *- 

Tindal,  C.  J.  The  Court  does  not  think  there  has  been  such  a  misdirection 
as  to  induce  us  to  grant  a  new  trial  without  payment  of  costs.  The  question 
is,  Whether  the  defendant  has  not  done  more  than  she  is  able  to  justify?  And 
I  do  not  see  my  way  with  sufficient  clearness  to  set  aside  the  verdict.  The 
evidence  rejected  is  not  of  sufficient  importance  to  authorize  such  a  step.  For 
if  it  had  been  admitted,  and  the  jury  ought  still  to  have  come  to  the  same  con- 
clusion, the  rejection  was  not  material. 

But  the  short  ground  on  which  I  decide  is,  that  the  defendant  has  done  more 
than  she  ought  to  have  done.  The  board  in  dispute  was  fastened  by  stakes, 
which  was  not  usual )  but  the  defendant,  instead  of  removing  the  stakes  alone, 
removed  the  board  also.  If  a  party  who  had  a  right  to  a  stone  weir  were  io 
erect  buttresses,  one  who  should  oppose  the  erection  of  the  buttresses  could  not 
justify  demolishing  the  weir  as  well  as  the  buttresses. 

The  rest  of  the  Court  concurred.  Rule  discharged. 


*SHAW  V,  The  Marquis  of  WORCESTER.     Fd>.  3.  [*385 

Breaches  need  not  be  assigned  under  8  and  9  W.  3,  c.  11,  on  non*pa]nnent  of  an  annuity  9e> 

cured  by  a  warrant  to  confess  judgment  on  a  mutuatut. 

TfiE  plaintiff  had  signed  judgment  and  issued  execution  for  the  arrears  of  an 
annuity,  under  a  warrant  of  attorney,  by  which,  after  reciting  the  grant  of  an 
annuity  of  251^.  the  covenant  by  the  defendant  to  pay  it,  and  a  stipulation  that 
judgment  should  be  entered  up  under  the  warrant  of  attorney  as  a  security  for 
the  payment,  the  defendant  "  authorized  and  empowered  the  plaintiff's  attorneys, 
or  either  of  them,  or  any  other  attorney  of  the  Court  of  Common  Pleas,  to 
appear  in  the  said  Court  for  him  the  said  Henry  Marquis  of  Worcester,  in  or  as 
of  last  Trinity  term,  next  Michaelmas  term,  or  any  subsequent  term,  and  then 
and  there  to  receive  a  declaration  for  him  in  action  of  deht  upon  a  mutuatut 
against  him  for  the  sum  of  3400/.  at  the  suit  of  the  said  Benjamin  Shaw,  his 
executors  or  administrators,  and  thereupon  to  confess  the  said  action,  or  else  to 
suffer  a  judgment  by  nil  dicU  or  otherwise  to  pass  against  the  said  Henry  Mar- 
quis of  Worcester  in  the  said  action,  and  to  be  forthwith  entered  up  against  him 
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of  record  of  the  same  Court  for  the  said  sum  of  3400/.,  together  with  costs  of 
suit.  And  the  said  Henry  Marquis  of  Worcester  did  thcrcoj  further  authorize 
and  empower  the  said  attornejS|  or  any  one  of  them,  after  the  said  judgment 
should  have  been  so  entered  up  as  aforesaid  in  the  name  of  him  the  said  Henry 
Marquis  of  Worcester,  and  as  his  act  and  deed,  to  execute  one  or  more  effectual 
release  or  releases  in  the  law  to  the  said  Benjamin  Shaw,  his  heirs,  executors, 
and  administrators,  of  all  errors,  writs  of  errors,  and  of  all  benefit  and  advantage 
r^oQa-}   thereof,  and  of  all  defects  and  imper/ectioiis  tchatsoever  to  te  canimitted, 

-*  occasioned,  or  suffered  in,  about ,  or  concerning  tlie  *  said  judgment,  or  in, 
about,  or  concerning  ant/  writ,  warrant,  process,  declaration,  plea,  entri/,  or 
other  proceeding  whatsoever  in  anyxcise  concerning  the  said  judgment ;  and  for 
whatsoever  the  said  attorneys,  or  any  of  them,  should  do  or  cause  to  be  done  in 
the  premises,  that  should  be  to  them  and  every  of  them  a  sufficient  warrant  and 
authority.  And  the  said  Henry  Marquis  of  Worcester  did  thereby  agree,  that 
when  and  as  often  as  any  default  should  be  made  in  payment  of  the  said  annuity 
or  yearly  sum  of  251/.  12s.,  and  the  whole  or  any  part  of  any  quarterly  pay- 
ment of  the  same  should  be  in  arrear  and  unpaid  by  the  space  of  twenty-one 
days,  it  should  and  might  be  lawful  to  and  for  the  said  Benjamin  Shaw,  his 
executors,  administrators,  or  assigns,  to  sue  out  execution  or  executions  upon 
the  said  judgment  against  the  said  Henry  Marquis  of  Worcester,  his  heirs, 
executors,  or  administrators,  for  so  much  and  such  part  of  the  said  annuity  or 
yearly  sum  of  251/.  12«.  as  should  be  then  due,  together  with  costs,  sheriff's 
poundage,  and  officers'  fees,  and  all  other  incidental  expenses  whatsoever; 
af^  that,  without  making  or  entering  any  previous  suggestion,  or  suing  ont 
or  executing  any  writ  of  scire  facias  or  inquiry  under  tlie  statute  made  in  the 
eighth  and  ninth  yean  of  the  reign  of  King  William  tJie  Third,  or  any  other  sug- 
gestion, writ  of  scire  facias,  or  inquiry  whatsoever ;  and  that  no  writ  of  error  should 
be  brought,  or  bill  in  equity  filed,  or  any  advantage  taken  or  attempted  to  be 
taken  by  the  said  Henry  Marquis  of  Worcester,  his  heirs,  executors,  or  admin- 
istrators, for  or  on  account  of  the  premises,  or  any  other  matter,  cause,  or  thing 
whatsoever  relating  to,  touching,  or  in  anywise  concerning  the  issuing  or  exe- 
cuting of  any  such  execution  as  aforesaid,  or  any  other  proceedings  which  might 
be  had  or  taken  on  the  said  judgment,  or  to  enforce  the  execution  thereof 
according  to  the  true  intent  and  meaning  of  those  presents." 
*^$^71       *  Wilde,  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  execution  for  irre- 

^  gularity,  on  the  ground  that  it  had  issued  without  any  assignment  of 
breaches  pursuant  to  8  &  9  W.  3,  c.  11. 

Mereuxther  and  E.  Lawes,  Serjts.,  showed  cause.  The  object  of  the  sta- 
tute was  to  save  parties  the  expense  of  resorting  to  a  court  of  equity  to  relieve 
them  from  the  penalty  of  a  bond.  But  here  was  no  bond,  for  the  warrant  is  to 
enter  up  judgment  by  nil  dicit  to  a  declaration  on  a  muttuitus;  and  further,  there 
is  an  express  stipulation  that  no  advantage  shall  be  taken  of  any  error  in  pro- 
ceeding, and  particularly  of  the  omission  to  assign  breaches.  Then,  in  Cox  v. 
Rodbard,  3  Taunt.  74,  it  was  expressly  decided  that  no  suggestion  was  necessary 
upon  a  warrant  of  attorney  with  a  penal  sum  conditioned  for  payment  of  a  less 
sum  by  instalments;  and  in  Austerbury  v.  Morgan,  2  Taunt.  195,  the  decision 
was  the  same,  although  there  was  a  bond  with  a  penalty  in  addition  to  the  war- 
rant of  attorney. 

Wilde.  The  stipulation  that  no  advantage  shall  be  taken  of  any  error,  can 
no  more  oust  the  jurisdiction  of  this  Court,  or  deprive  the  defendant  of 
the  beneficial  provisions  of  a  remedial  act,  than  a  covenant  not  to  sue,  or  a  co- 
venant not  to  defend :  Kill  v,  Hollister,  1  Wils.  129.  Indeed,  the  main  object 
of  the  statute  8  &  9  W.  3,  was  to  protect  parties  against  the  effect  of  their  own 
improvident  agreements ;  and  according  to  the  language  of  Abbott,  C.  J., 
in  Hurst  v.  Jennings,  5  B.  &  C.  656,  ''If  this  is  not  a  case  within  the 
very  words  of  the  act  of  parliament,  the  judgment  by  virtue  of  which  the  exe- 
«QQM-|  cution  has  issued  has  been  obtained  by  means  of  a  contrivance  used  for 

^  the  purpose^  and  calculated  to  have  the  effect^  if  it  be  ^allowed  to 
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remain  in  force,  of  defeating  the  provisions  of  that  act  of  parliament;  and  on 
that  ground  the  execution  which  has  issued  on  that  judgment  ought  not  to 
stand/'  But  the  ohject  of  the  statute  was  to  reach  every  species  of  contract 
secured  by  a  penalty;  and  the  judgment  here  is  but  a  penalty  to  secure  the  pay- 
ment of  the  annuity.  A  sum  secured  by  a  bond  was  holden  to  be  within  the 
statute,  where  there  was  an  indenture  of  even  date,  by  which  the  party  agreed 
that  judgment  should  be  entered  against  him  for  any  sum  which  might  then  or 
afterwards  bo  due :  Hurst  v,  Jennings :  and  this  warrant  of  attorney  being  given 
in  a  sum  larger  than  the  annual  amount  of  the  annuity,  by  way  of  penalty  for 
securing  the  annual  payment,  there  is  as  much  reason  why  the  statute  should 
require  a  suggestion  as  in  the  case  of  a  bond  with  a  penalty  conditioned  for  the 
payment  of  an  annuity.  Cox  v,  Kodbard  was  not  a  case  of  annuity,  and  Aus- 
terbury  v.  Mor^n  was  decided  without  discussion.  Cur,  adv.  vtdt. 

TiNDAL,  C.  J.  In  this  case  a  judgment  has  been  entered  up  on  a  warrant  of 
attorney  in  an  action  of  debt  upon  a  miUtiattti  for  3400/. ;  and  it  appears  on  the 
face  of  the  warrant  of  attorney,  that  on  the  treaty  for  the  purchase  of  an  annu- 
ity, it  was  agreed  that  such  warrant  of  attorney  should  be  given,  and  that  judg- 
ment should  be  forthwith  entered  up  under  it  for  better  securing  the  payment  of 
the  annuity.  And  this  is  an  application  by  the  defendant  to  the  Court  to  set 
aside  the  writ  of  execution  which  has  been  issued  for  the  amount  of  the  arrears 
of  the  annuity,  on  the  ground  that  the  plaintiff  ought  to  have  suggested 
breaches  of  the  covenant  for  payment  of  the  said  annuity,  which  covenant 
appears  in  the  recital  contained  in  the  warrant  of  attorney,  under  the  statute  of 
8  &  9  W.  8,  c.  11,  s.  8.  That  statute  enacts,  "That  in  all  actions  upon 
any  *bond  or  bonds,  or  on  any  penal  sum  for  non-performance  of  any  rtOM 
covenants  or  agreements  in  any  indenture,  deed,  or  writing  contained,  if  *- 
judgment  shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  confession,  or  nil 
dicity  the  plaintiff  upon  the  roll  may  suggest  as  many  breaches  as  he  shall  think 
fit."  And  the  question  is.  Whether  a  judgment  signed  under  this  warrant  of 
attorney  falls  either  within  the  letter  of  the  act,  or  the  mischief  intended  to  be 
prevented  thereby  ? 

As  the  law  stood  at  the  time  this  act  was  passed,  if  there  was  a  judgment  in 
a  court  of  law  for  a  penal  sum,  either  upon  a  demurrer,  or  upon  a  ax^novit  ac- 
tionem, or  by  default,  the  defendant  was  exposed  to  the  danger  of  an  execution 
for  the  whole  penalty,  and  had  no  mode  of  preventing  such  an  inconvenience 
but  by  filing  a  bill  in  equity ;  and  the  statute  was  penned  to  prevent  such  a 
mischief,  by  compelling  the  plaintiff  to  show,  upon  the  record  in  the  court  of 
common  law,  the  amount  of  the  debt  or  damages  really  due,  and  of  enabling  the 
defendant  to  dispute  such  amount  before  a  jury.  Thus  making  an  appeal  to  a 
court  of  equity  altogether  unnecessary. 

But  a  warrant  of  attorney  to  enter  up  a  judgment  as  a  security  for  a  debt  on 
demand,  was  known  in  practice  to  the  Courts  of  law  long  before  the  passing  of 
the  statute  of  William.  It  was  a  proceeding  subject  to  their  cognisance  and 
interference  from  the  earliest  times,  and  has  been  regulated  by  various  rules  of 
Court,  as  the  protection  of  the  defendant  or  the  purposes  of  justice  seem  to  de- 
mand :  such  an  instrument,  therefore,  does  not  appear  to  be  within  the  mischief 
of  the  act ;  for  the  courts  of  common  law  might  at  any  time,  of  their  own  proper 
jurisdiction,  receive  an  application  and  afford  redress,  if  this  instrument  was 
made  the  means  of  oppression  or  injustice ;  and  in  the  present  case,  if  the  de- 
fendant's affidavits  had  disclosed  any  excess  in  the  ^amount  for  which  rtggQ 
the  Ji,  fa.  had  issued,  beyond  the  arrears  of  the  annuity,  the  Court  would  [■ 
either  have  set  it  aside,  or  in  case  of  any  mistake  have  referred  it  to  their  offi- 
cer, or  if  necessary  to  a  jury,  to  ascertain  for  what  sum  the  execution  ought  to 
stand.  The  case  of  a  judgment  under  a  warrant  of  attorney  does  not  appear, 
therefore,  to  have  called  for  the  ii.terference  of  the  le^slature ;  nor  does  thifl 
mode  of  securing  a  debt  appear  to  be  comprised  within  the  words  used  in  the 
act,  which  speak  of  judgments  by  demurrer,  confession,  or  nil  dicity  and  seem 
rather  to  apply  to  such  judgments  where  an  action  has  been  really  brought  bj  ^ 
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plainti£f  on  a  bond  or  for  a  penalty,  than  to  this  mode  of  securing  an  asccrtainca 
debt  or  damage,  which  was  then  in  use  and  practice  in  the  Courts. 

Whilst,  therefore,  we  agree  to  the  authority  of  the  case  of  Hurst  v.  Jennings, 
we  think  that  case  is  not  inconsistent  with  the  class  of  cases  in  which  h  is  held 
that  breaches  need  not  be  assigned  where  the  judgment  has  been  entered  upon 
a  warrant  of  attorney  given  as  a  security ;  and  we  therefore  think  this  rule 
should  be  discharged.  Bule  discharged. 


DOE  dem.  Lord  TEYXHAM  v.  TYLER.     F^.  3. 

A  reoiainder-man  after  ■  tenant  in  tail  is  not  a  competent  witness  for  the  tenant  in  tail,  in  eject- 
ment for  the  entailed  property. 

This  ejectment  was  brought  to  try  the  validity  of  a  recovery  suffered  by  the 
father  of  the  lessor  of  the  plaintiff  in  1789. 

The  lands  in  question  had,  by  a  deed  bearing  date  in  1756,  been  settled  on 
the  father  of  the  lessor  of  the  plaintiff  in  tail  male ;  remainder  among  others  to 
Philip  Roper,  uncle  of  the  lessor  of  the  plaintiff,  in  tail  male. 
*8d]1  ^'^^^  objection  to  the  recovery  was,  that  the  father  of  the  lessor  of  the 
^  plaintiff,  at  the  time  of  suffering  it,  was  of  unsound  mind,  or  at  least  so 
imbecile  as  to  be  liable  to  be  practised  on. 

At  the  trial  before  Tindal,  G.  J.,  Middlesex  sittings  after  Michaelmas  term, 
the  evidence  of  Philip  Roper,  the  uncle  of  the  lessor  of  the  plaintiff,  and  ninety 
years  old,  was  tendered,  and  rejected  on  the  ground  that  the  witness  had  an 
iaterest  in  the  result  of  the  cause,  although  the  lessor  of  the  plaintiff  had  sons 
and  grandsons. 

A  verdict  having  been  given  for  the  defendant, 

Jcmes,  Seijt.,  moved  for  a  new  trial,  on  the  ground  of  the  exclusion  of  this 
evidence,  and  the  admission  of  other  evidence  which  he  alleged  ought  to  have 
been  excluded ;  but  the  objections  on  this  latter  head  are  not  stated  now,  as  the 
decision  on  them  was  deferred. 

Tlie  evidence  of  Philip  Roper  ought  to  have  been  received ;  for  at  his  age,  with 
his  nephew's  family  to  precede  him,  his  interest  was  a  mere  contingency  not  to 
be  calculated  on  ;  and  in  modern  times  the  objection  has  always  gone  rather  to 
the  credit  than  the  competency  of  the  witness.  Walton  v.  Shelley,  1  T.  R.  300. 
The  two  authorities  which  will  be  relied  on  for  the  defendant,  Smith  v.  Black- 
ham,  1  Salk.  283,  and  Pyke  v.  Crouch,  1  Ld.  Raym.  730,  are  anterior  to  Wal- 
ton V.  Shelley  by  nearly  a  century.  The  first  was  merely  a  nisiprius  case :  and 
in  neither  of  them  was  the  point  in  question  the  point  to  be  decided  in  the  cause. 
In  Smith  v,  Blackham  the  question  to  be  decided  was  the  competency  of  an 
heir.  Treby,  C.  J.,  says,  "  An  heir  apparent  may  be  a  witness  concerning  the 
title  of  the  land,  but  a  remainder-man  cannot,  for  he  hath  a  present  estate  in 
the  land ;  but  the  heirship  of  the  heir  is  a  mere  contingency.  Tenant  in  tail, 
*3921  ^°>^^^^^^  i^  *^^^  f  ^^  ^^  remainder  cannot  be  a  witness  concerning  the 
-*  title  of  those  lands ;  for  he  hath  an  estate,  such  as  it  is.'' 

In  Pyke  v.  Crouch  it  was  resolved,  that  *'  if  several  estates  in  remainder  be 
limited  in  a  deed,  and  one  of  the  remainder-men  obtain  a  verdict  for  him  in 
an  action  brought  against  him  for  the  same  land,  that  verdict  may  be  given  in 
evidence  for  the  subsequent  remainder-man  in  an  action  brousht  against  him  for 
the  same  land,  though  he  does  not  claim  any  estate  under  the  first  remainder- 
man, because  they  all  claim  under  the  same  deed.'' 

Bat  the  claiming  under  the  same  deed  does  not  of  itself  confer  such  an  intcr- 
^  as  to  disqualify  a  witness;  and  the  criterion  is,  whether  the  witness  claim« 
through  or  after  the  party  named  in  the  deed.  Where  the  witness  is  privy,  o» 
claims  (Arotf^A  a  party  to  the  deed,  he  is  disqualified;  aliter,  if  he  merely  claims 
after.    Thus,  executors  and  administrators  are  disqualified^  because  they  claim 
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through  the  testator  or  intestate :  but  the  remainder-man  claims  after,  not 
through,  the  tenant  in  tail ;  it  must,  therefore,  be  questionable  whether  a  ver- 
dict for  or  against  the  tenant  in  tail  could  be  given  in  evidence  for  or  against 
the  remainder-man.  It  would  be  hard  if  he  should  be  bound  bj  a  verdict,  in  a 
cause  in  which  he  could  not  interfere  or  sift  the  testimony  produced. 

But  unless  the  verdict  were  evidence  against  him,  it  could  not  be  evidence 
for  him.  Gilbert  says,  Gilb.  Ev.  33,  4th  edit.,  "  No  one  can  take  benefit  by  a 
verdict,  that  had  not  been  prejudiced  by  it  had  it  gone  contrary." 

It  may  further  be  contended,  that  a  verdict  in  ejectment  can  never  be  given 
in  evidence  for  or  against  a  witness  in  the  cause.  For  in  Aslin  v.  Parkin,  2 
Burr.  668,  Lord  ^Mansfield  says,  "  The  judgment  only  concludes  the  r43Q3 
parties  as  to  the  subject-matter  of  it;"  and  in  other  actions  a  precise  ^ 
question  is  raised  on  the  record,  so  that  it  appears  what  is  the  subject-matter 
determined  on  by  the  jury ;  but  in  ejectment  the  record  discloses  nothing ;  and 
the  whole  evidence  in  the  cause  must  be  produced  to  show  what  has  been  found 
by  the  jury. 

In  Doe  on  the  demise  of  Jones  v.  Wilde,  5  Taunt.  183,  the  tenant  in  posses- 
sion was  rejected  as  a  witness ;  and  Mansfield,  C.  J.,  put  the  rejection  on  the 
ground,  not  of  the  verdict  being  evidence  against  him,  but  his  immediate  interest 
to  avoid  being  turned  out  of  possession. 

Then,  as  to  immediate  interest,  it  appears  from  the  authorities  cited  in  the 
note  to  2  Wms.  Saund.  8,  note  4,  that  a  reversion  expectant  upon  an  estate  tail 
is  not  assets ;  and  if  not  assets,  it  can  scarcely  be  deemed  an  immediate  interest. 

Our.  adv,  wit. 

TiNDAL,  C.  J.  This  rule  has  been  moved  for  on  two  grounds :  first,  on  the 
exclusion  of  evidence  which  ousht  to  have  been  admitted;  secondly,  on  the 
admission  of  evidence  which  ought  to  have  been  rejected. 

The  question  as  to  the  first  ground  of  exception  is  this, — ^Whether  the  evident 
of  the  remainder-man  in  tail  is  admissible  on  the  part  of  a  prior  tenant  in  tail 
who  has  brought  ejectment  to  try  the  validity  of  a  common  recovery,  on  tbe 
ground  of  the  incompetency  of  the  tenant  in  tail  by  whom  it  was  suffered ;  and 
as  to  this  objection,  wc  are  of  opinion,  both  upon  principle  and  on  the  authority 
of  decided  cases,  that  such  evidence  is  not  admissible. 

The  general  rule  upon  which  the  incompetency  of  witnesses  is  founded,  is  laid 
down  by  Chief  Baron  ^Gilbert,  in  his  Law  of  Evidence,  p.  106,  in  these  r*394 
terms : — "  The  law  looks  upon  a  witness  as  interested,  when  there  is  a  .  *■ 
certain  benefit  or  disadvantage  to  the  witness  attending  the  consequence  of  the 
cause  one  way."  Now  this  benefit  may  arise  to  the  witness  in  two  cases  :  first, 
where  he  has  a  direct  and  immediate  benefit  from  the  event  of  the  suit  itself;  and, 
secondly,  where  he  may  avail  himself  of  the  benefit  of  the  verdict  in  support  of 
his  claim  in  a  future  action :  and  where  the  case  falls  within  the  first  description, 
in  which  the  interest  is  more  immediate  and  direct,  there  is  no  occasion  to  have 
recourse  to  the  second  principle,  where  the  interest  is  one  degree  removed. 

Cases  daily  occur  in  which  the  witness  is  rejected  upon  the  first  ground.  An 
executor  brings  an  action  for  a  debt  due  to  his  testator's  estate :  the  residuary 
legatee  is  not  an  admissible  witness.  Not  because  this  verdict  would  be  evidence 
for  or  against  him  in  any  future  suit,  for  he  can  neither  be  plaintiff  nor  defendant 
in  an  action  relating  to  this  debt;  but  because  he  receives  an  immediate  benefit 
by  a  verdict  for  the  plaintiff.  So,  the  tenant  in  possession,  in  ejectment,  could 
not  be  called  to  prove  the  title  of  the  defendant  under  whom  he  claims  to  hold; 
nor  could  the  landlord  be  called  to  prove  the  title  of  the  tenant  who  defended 
the  possession.  Nor  in  ejectment,  after  a  ^^rimfl /acic  case  is  made  out  against 
the  defendant,  could  a  witness  be  called  to  prove  himself  a  real  tenant,  and  the 
defendant  his  bailiff;  for  the  verdict  and  judgment  in  this  very  action  would 
have  the  effect  of  turning  him  out  of  possession  immediately. 

In  all  these  cases  the  witness  is  excluded,  not  because  the  verdict  would  be 
evidence  for  or  against  him  in  a  future  action,  but  on  account  of  the  immediate 
benefit  or  injury  he  would  receive  by  the  determination  of  the  very  cause  itself. 
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*Now  tbe  present  case  falls  within  this  principle.     If  Lord  Teynham 
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recovers  in  this  ejectment,  ho  will  be  in  as  of  his  former  right.     Nothing 


is  better  established  than  that  the  lessor  of  the  plaintiff,  when  he  recovers  in  an 
ejectmcn  t,  is  in,  not  merely  as  of  the  term  which  he  has  granted  to  John  Doe, 
but  as  of  the  right  and  title  which  he  has  proved  in  himself.  K  he  has  only  a 
chattel  interest,  he  is  in  as  of  that  term ;  but  if  he  has  a  freehold,  he  is  in  as  of 
that  freehold ;  if  tenant  in  tail,  he  is  in  as  such  tenant  in  tail.  (See  the  judg- 
meat  of  Lord  Mansfield  in  Taylor  v.  Horde,  1  Burr.  114.) 

Lord  Teynham,  therefore,  if  he  should  have  recovered  a  verdict,  would  have 
been  tenant  in  tail  in  possession  under  the  settlement  of  1756.  But,  by  the  very 
Baine  verdict,  Philip  Koper,  the  proposed  witness,  would  have  acquired  a  vested 
interest  in  the  remainder  in  tail  under  the  same  settlement. 

The  seisin  of  the  tenant  in  tail  in  possession  is  the  seisin  of  the  remain- 
der-man ;  the  estate  in  possession,  and  the  estate  in  remainder  being  for  this 
purpose  but  one  estate.  It  seems,  therefore,  to  us,  that,  upon  principle,  the 
witness  had  a  direct  and  immediate  interest  in  procuring  a  verdict  which  should 
have  the  effect  of  revesting  his  own  remainder  in  tail.  And,  upon  authority, 
besides  the  cases  which  have  been  referred  to  in  1  Salk.  283,  and  1  Ld.  Raym. 
730,  there  is  an  opinion  of  Lord  Chief  Justice  Lee  in  the  case  of  Commins  v. 
The  Mayor  of  Oakhampton,  Say.  Kep.  45 :  "  The  person  to  whom  the  remainder 
of  an  estate  is,  after  the  determination  of  a  particular  estate,  limited  by  a  will, 
cannot  be  admitted  to  prove  the  will ;  because  he  has,  although  it  be  remotei  a 
vested  interest  in  the  matter  in  question." 

We  therefore  think,  that  this  rule  to  show  cause  ought  not  to  be  granted 
*3Q61  ^P^^  ^^^  ^^  ground  of  ^objection ;  but  with  respect  to  the  secona,  with- 
-'  out  giving  any  opinion  upon  the  result  of  the  rule,  we  grant  a  nile  to 
show  cause.  Rule  granted  upon  the  second  objection. 


FOSTER  and  Another  v.  ROBERT  CHARLES.   Feb.  8. 

Where  ■  party  recommends  an  agent,  by  makins  statements  which  he  knows  to  be  false,  he 
is  rebponsible  in  damages  for  the  misconduct  of  the  agent,  although  it  be  not  shown  that  the 
recommendation  was  given  from  malice,  or  with  a  view  to  the  pecuniary  interest  of  the 
party  recommending. 

The  first  count  of  the  declaration  stated,  that  the  plaintiffs,  before  and  at  the 
time  of  the  committing  the  grievances  thereinafter  mentioned,  carried  on,  and 
from  thenceforth  hitherto  had  carried  on  trade  and  business  as  dealers  in  tea 
and  other  goods,  to  wit,  at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the 
ward  of  Cheap ;  and  thereupon  the  defendant  theretofore,  to  wit,  on  the  10th  De- 
cember, 1824,  at,  &c.,  contriving  and  fraudulently  intending  cniftily  and  subtilly 
to  deceive  and  injure  the  plaintiffs,  and  to  induce  them  to  employ  a  certain 
person,  to  wit,  one  James  Jacque,  as  their  agent  in  the  said  business  at  Manchester, 
in  the  county  of  Lancaster,  to  obtain  and  receive  orders  for  goods  to  be  supplied 
by  tbem,  and  to  receive  and  collect  money  on  their  account  in  the  way  of  their  said 
business,  for  commission  and  reward  to  him  payable  in  that  behalf,  falsely, 
fraudulently,  and  deceitfully  represented  and  asserted  to  the  plaintiffs,  that  the 
said  James  Jacque  had  then  an  excellent  connexion  in  that  line  at  Manchester 
ftnd  the  neighbourhood,  and  that  the  house  for  which  he  had  done  business  there, 
was  no  longer  able  to  execute  his  extensive  orders.     By  means  and  in  conse- 
quence of  which  representation,  the  said  plaintiffs,  and  one  William  Foster  and 
*3971  ^^^^  Holgate,  who   at  the  time   ^next  thereinafter  mentioned,  were 
^  partners  of  plaintiffs  in  the  said  business,  not  knowing  to  the  contrary, 
bat  believing  therefrom  that  the  said  James  Jacque  had  at  the  time  of  such 
representation  an  excellent  connexion  in  the  line  of  such  agency  as  aforesaid, 
at  Manchester  aforesaid;  and  had  obtained  extensive  orders  there  for  somo 
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house,  were  induced  to  hire  and  engage,  and  did  afterwards,  to  wit,  on,  &c., 
at  London,  &c.,  hire  and  engage  the  said  James  Jaeque  as  such  agent  in 
their  said  business  at  Manchester  aforesaid,  for  commission  and  reward  to  him 
payable  in  that  behalf,  and  did  instruct  and  authorize  him  in  that  capacity  to 
obtain  and  take  orders  for  the  sale  and  supply  of  goods  by  the  plaintiflFs  and 
their  partners  in  the  said  business,  and  collect  and  receive  money  for  and  on 
account  of  the  plaintiffs  and  their  partners  in  the  way  of  the  said  business : 
and  the  said  J.  Jaeque,  under  and  by  virtue  of  that  employment,  did  afterwards, 
to  wit,  on,  &c.,  at,  &c.,  obtain  and  take  orders  for  the  sale  and  supply  of  goods 
by  the  plaintiffs  and  their  partners  in  the  said  business,  to  divers  persons  to 
a  large  amount  and  value,  and  to  collect  and  receive  for  and  on  account  of  the 
plaintiffs  and  their  partners  in  the  way  of  the  said  business,  from  divers  persons 
divers  sums  of  money :  whereas  in  truth  and  in  fact  at  the  time  the  defendant 
80  represented  and  asserted  as  aforesaid,  the  said  J.  Jaeque  had  not  an  excellent 
or  any  connexion  in  the  line  of  such  agency  at  Manchester  aforesaid,  or  its 
neighbourhood,  as  the  defendant  then  well  knew,  to  wit,  at,  &c. :  and  whereas 
in  truth  and  in  fact  at  the  time  last  aforesaid,  the  said  J.  Jaeque  had  Dot 
obtained  extensive  orders,  or  any  orders  at  Manchester  aforesaid  for  any  house 
whatsoever,  as  the  defendant  then  and  there  well  knew.  And  the  plaintiffs  in 
fiict  said,  that  J.  Jaeque  for  want  of  a  good  and  sufficient  connexion  in  the  line 
of  such  agency  at  Manchester  aforesaid,  and  its  neighbourhood,  did  *under  r:^oQo 
and  by  virtue  of  his  said  employment,  obtain  o^ers  for  the  sale  and  ^ 
supply  of  goods  on  credit  by  the  plaintiffs  and  their  partners  in  the  said  busi- 
ness to  divers  customers  of  worse  and  less  respectable  characters  and  circum- 
stances than  he  otherwise  would  have  done,  and  did  thereby  induce  the  plaintifis 
and  their  said  partners,  who  were  ignorant  of  the  character  and  circumstances 
of  such  customers,  to  sell  to  them  on  credit,  and  supply  them  with  goods 
pursuant  to  such  orders,  such  goods  being  in  the  whole  of  large  value,  to  wit, 
the  value  of  2000/.  of  lawful  money  of  Great  Britain  :  and  although  the  prices 
for  which  those  goods  were  so  sold  ought  long  since  to  have  been  paid  and 
satisfied  to  the  plaintiffs  and  their  partners,  yet  those  customers,  by  reason  of 
such  their  characters  and  circumstances,  had  hitherto  refused  and  neglected  to 
pay  for  the  same,  and  the  last-mentioned  goods  were  wholly  lost  to  the  plain- 
tiffs and  their  said  partners,  to  wit,  at,  &c.  And  the  plaintiffs  further  said,  that 
the  said  James  Jaeque,  contrary  to  his  duty  as  such  agent,  had  made  away  with 
and  converted  to  his  own  use,  and  had  not  paid  or  accounted  for  to  the  plaintiffs 
and  their  partners  divers  large  sums  of  money  collected  and  received  by  him  as 
such  agent  as  aforesaid,  amounting  in  the  whole  to  a  large  sum,  to  wit,  2000^. 
of  like  lawful  money,  which  was  thereby  wholly  lost  to  the  pl&intiffs  and  their 
said  partners,  to  wit,  at,  &c.  And  the  plaintiffs  further  said,  that  J.  Jaeque, 
contrary  to  his  duty  as  such  agent,  had  neglected  and  refused  to  render  due  and 
sufficient  accounts  to  the  plaintiffs  and  their  partners  of  divers  large  quantities 
of  their  goods  sold  by  him,  and  of  the  prices  of  other  of  their  goods  which 
came  to  his  possession  as  such  agent  as  aforesaid,  the  value  thereof  amounting 
in  the  whole  to  a  large  sum,  to  wit,  2000/.  of  like  lawful  money,  which 
goods  were  thereby  wholly  lost  to  the  plaintiffs  and  their  said  partners,  to  wit| 
at,  &c. 

s  ^he  second  and  third  counts  differed  from  the  first  in  stating  more   r^ogo 
generally  the  representation  made  by  the  defendant  to  the  plaintiffs,  and   ^ 
their  consequent  employment  of  Jaeque. 

The  gravamen  in  the  fourth  count  was,  that  the  defendant  at  the  time  he 
recommended  Jaeque  as  a  desirable  agent,  knew  that  he  had  800/.  to  pay  without 
any  means  of  doing  so ;  and  that  Jaeque  being  employed  by  the  plaintifis  failed 
to  account  to  them. 

The  fifth  count  stated,  that  defendant  requested  plaintiffs  to  employ  Jacqne 
as  an  agent ;  it  then  set  forth  in  detail  certain  embarrassments  which  Jaeque  was 
labouring  under  at  the  time,  of  which  it  was  material  they  should  have  been 
informed,  and  which  the  defendant,  although  it  was  his  duty  to  inform  thesi; 
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wrongfully^  deceitfollj^  wilfolly,  and  firaudalentlj  withheld  and  concealed  from 
ihem ;  per  quod  they  employed  and  were  injured  by  Jacque  (nearly  as  in  the 
first  count). 

There  were  four  other  counts  alleging  this  concealment  in  various  ways. 

Plea,  general  issue. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Michaelmas  term,  it 
appeared  that  in  November  or  December  1824,  the  defendant,  a  soap  manufac- 
turer, called  on  the  plaintiffs,  wholesale  tea  dealers,  with  whom  he  was  on  terms 
of  intimacy,  and  after  asking  them  if  they  did  business  at  Manchester,  said 
''he  had  a  young  friend  for  whom  he  was  anxious  to  procure  a  commission  in 
the  tea  trade  at  Manchester  :  a  nice  young  man ;  who  had  an  exellent  connexion 
there,  and  would  be  a  great  acquisition  to  any  person  who  wanted  to  do  business 
there :  the  defendant  being  on  such  terms  with  the  plaintiffs,  he  had  offered  it 
to  them  before  he  proposed  it  to  Smith  and  Co.,  a  respectable  house  in  the  same 
line  of  business ;  that  Smith  and  Co.  would  jump  at  the  offer ;  that  his  friend 
*4001  ^^  ^  excellent  a  young  *man,  that  he  would  rather  trust  him  without 
-'  security  than  most  men  with ;  that  this  young  man  had  been  doing 
business  at  Manchester  for  a  London  tea  house,  who  could  no  longer  execute 
his  extensive  orders ;  that  he  had  an  uncle  at  Manchester  a  clergyman  of  the 
Scotch  church,  who  would  afford  him  great  facilities  in  the  way  of  business,  and 
knew  all  the  Scotch  travellers  in  the  trade ;  that  defendant  would  like  him  to 
sell  soap  for  defendant  and  his  partner,  but  feared  his  other  connexions  would 
not  allow  him  time.'^ 

The  plaintiffs  said  they  had  an  objection  to  giving  commissions;  but  the  very 
strong  recommendation  defendant  had  given  of  his  friend  would  induce  them 
to  think  of  it. 

Accordingly,  in  the  beginning  of  1825,  the  plaintiffs  employed  James  Jacque 
the  defendant's  young  friend  to  do  business  for  them  on  commission  at  Man- 
chester. But  by  the  middle  of  1827,  after  repeatedly  sending  incorrect  state- 
ments of  the  amount  of  his  receipts  on  their  behalf,  he  contrived  to  be  a  defaulter 
to  them  to  the  extent  of  900^.  and  upwards,  and  to  involve  them  in  bad  debts 
to  a  much  greater  amount. 

He  then  took  the  benefit  of  the  insolvent  debtors'  act. 

Instead  of  having  been  employed  in  the  Manchester  commission  tea  trade  in 
the  year  1824,  as  the  defendant  had  stated  to  the  plaintiffs,  it  appeared  that  he 
had,  at  the  recommendation  of  the  defendant,  been  taken  into  partnership 
without  any  capital  by  Mr.  R.  C.  Stewart,  a  warehouseman  in  London,  in  July 
1823 ;  but  great  losses  having  been  incurred  in  that  concern,  aggravated  by  a 
robbery  to  some  amount,  Mr.  Stewart  closed  the  concern  and  dissolved  the 
partnership  in  October  1824. 

Jacque  was  then  indebted  to  Stewart  in  the  sum  of  800/.,  which  he  undertook 
by  deed,  dated  November  13th,  1824,  to  pay  by  instalments,  in  two,  three,  and 
four  years ;  but  nothing  was  ever  paid. 

*4011       *'^^  ^^  v^  known  to  the  defendant,  who  had  acted  throughout  for 
-'  Jacque,  and  had  negotiated  the  terms  of  the  dissolution  of  partnership. 

Letters  were  also  put  in,  written  by  the  defendant  to  Jacque,  after  the  expo- 
sore  of  the  Manchester  transactions,  in  which  the  defendant  exhorted  Jacque  to 
write  various  falsehoods  to  the  plaintiffs  with  a  view  to  the  exculpation  of  the 
defendant,  and  to  conceal  from  the  plaintiffs  his  knowledge  of  some  of  the  trans- 
lotions  at  Manchester. 

When  the  defendant  was  first  applied  to  on  the  subject  by  the  plaintiffs,  he 
expressed  his  regret  that  his  house  should  have  been  the  means  of  introducing 
u  unworthy  agent  to  the  plaintiffs,  but  that,  as  they  had  been  instrumental  in 
hringiDg  the  loss  on  the  plaintiffs,  he  would  see  his  partner  on  the  subject,  and 
see  what  could  be  done  towards  relieving  them  from  it.  No  step  of  that  kind 
having  been  taken,  the  present  action  was  commenced. 

Tindal,  C.  J.,  told  the  jury  to  consider  whether  the  representation  complained 
•f  by  the  plaintiffs  had  ever  been  made,  and  if  made,  whether  it  was^false  with- 
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in  the  knowledge  of  tLe  defendant;  for  unless  it  were  false  within  liis  know* 
ledge,  the  action  did  not  lie. 

The  jury  having  found  a  verdict  for  the  defendant, 

Wilde,  Serjt.,  moved  for  a  new  trial,  on  the  ground  that  the  defendant  was 
clearly  responsible  to  the  plaintiffs  for  the  consequences  of  a  representation  false 
within  his  own  knowledge,  if  not  for  the  concealment  of  circumstances  which  it 
was  material  for  him  to  have  disclosed  upon  recommending  an  agent. 

JoneSf  Serjt.,  showed  cause.  The  defendant  is  entitled  to  retain  his  verdict. 
It  is  not  sufficient  to  support  an  action  of  this  kind,  that  there  has  been  teme- 
rity *or  inaccuracy  in  representations  made  by  the  defendant,  or  that  he  r^^Qo 
has  omitted  to  disclose  all  that  he  knew.  ^ 

It  must  be  shown  that  he  acted  with  a  wicked  intent,  resolvable  into  malice 
or  pecuniary  interest.  This  was  the  opinion  of  Grose,  J.,  in  Pasley  v.  Freeman, 
3  T.  R.  54,  confirmed  by  Hay  craft  v.  Creasy,  2  East,  92.  lie  considered  re- 
commendations of  this  kind  as  falling  within  the  class  of  nude  assertions,  on 
which  the  party  deceived  might  exercise  his  own  judgment ;  and  where  he  omit- 
ted to  make  inquiries  into  the  truth  of  the  assertion,  it  became  his  own  fault 
from  ladies,  if  he  were  deceived. 

But  at  all  events,  an  intent  to  defraud  and  injure  the  plaintiffs  ought  to  have 
been  shown.  The  defendant  might  have  wished  to  serve  Jacque,  but  there  is 
no  proof  that  he  intended  to  defraud  the  plaintiffs ;  and  though  Jacque  had 
been  unsuccessful  as  a  trader  at  the  time  of  the  recommendation,  he  might,  in 
the  estimation  of  the  defendant,  have  been  a  proper  person  for  an  agent.  Then, 
the  plaintiffs  ought  to  have  acted  with  more  vigilance ;  for  if  this  action  can  be 
sustained  for  what  happened  at  an  interval  of  three  years  after  the  defendant's 
recommendation,  he  will  never  be  absolved  from  his  responsibility ;  and  a  mere 
recommendation  will  have  the  effect  of  a  continuing  guarantee  upon  which  he 
may  be  charged  for  eventual  misconduct,  although  the  party  recommended  may 
have  conducted  himself  properly  for  years. 

TiNDAL,  C.  J.  The  Court  will  be  better  satisfied  if  this  case  is  submitted  to 
a  second  jury.  But  what  has  been  advanced  on  behalf  of  the  defendant  as  the 
legal  ground  of  this  action  is  not  warranted  by  any  of  the  decisions.  It  has 
been  urged  that  it  is  not  sufficient  to  show  that  a  representation  on  which  a 
plaintiff  has  acted  *was  false  within  the  knowledge  of  the  defendant,  and  ri^iAQ^ 
that  damage  has  ensued  to  the  plaintiff,  but  that  the  plaintiff  must  also  *■ 
show  the  motive  which  actuated  the  defendant.  I  am  not  aware  of  any  author- 
ity for  such  a  position,  nor  that  it  can  be  material  what  the  motive  was.  Th® 
law  will  infer  an  improper  motive  if  what  the  defendant  says  is  false  within  his 
own  knowledge,  and  is  the  occasion  of  damage  to  the  plaintiff. 

Park,  J.  I  do  not  agree  in  the  proposition  maintained  by  my  Brother  Jan^ 
In  Tapp  V.  Lee,  3  B.  &  P.  371,  Chambre,  J.,  said,  "It  would  be  an  absurdity  in 
law  to  hold  that  if  a  man  draws  another  into  a  snare,  the  party  suffering  should 
have  no  remedy  by  action.  An  action  on  the  case  for  deceit  is  an  action  well 
known  to  the  law;  and  I  cannot  agree  in  the  argument  which  has  been  used  for 
the  defendant,  that  such  actions  ought  to  be  confined  to  representations  which  are 
literally  false.  Fraud  may  consist  as  well  in  the  suppression  of  what  is  true, 
as  in  the  representation  of  what  is  false.  If  a  man,  professing  to  answer  a  ques- 
tion, select  those  facts  only  which  are  likely  to  give  a  credit  to  the  person  of 
whom  he  speaks,  and  keep  back  the  rest,  he  is  a  more  artful  knave  than  he  wjio 
tells  a  direct  falsehood.  As  to  the  case  of  Haycraft  v.  Creasy,  I  agree  with 
the  majority  of  the  Judges  who  decided  the  point  of  law.  In  that  case  there 
was  no  fraud ;  but  fraud  is  the  foundation  of  the  action.  There  the  defendant 
himself  was  misled ;  everything  which  he  stated  he  believed ;  the  ground  of 
action  therefore  totally  failed.'' 

G-..\8ELEE,  J.  I  do  not  collect  from  the  decisions  that  more  is  necessary  to 
maintain  this  action  than  the  untruth  of  the  suggestion  which  has  been  the  oc- 
casion of  '''injury  to  the  plaintiff,  and  the  knowledge  of  its  untruth  by  rtjy^ 
the  defendant.  ** 

BosAKQUJETi  J.,  concvired.  Bule  absolute. 
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WEST  V.  TAUNTON.    FA.  9. 

^  saggestion  that  defendant  defends  by  A.  B.,  "who  has  been  appointed  solicitor  on  behalf  of 
his  majesty,  and  acts  as  such  in  this  behalf,"  is  a  sufficient  disclosure  to  the  Court  that  A. 
B.  has  authority  to  set  under  9  G.  4,  c.  25,  and  plaintiff  cannot  treat  the  plea  as  a  nullity, 
although,  otherwise  than  by  such  suggestiooi  the  record  does  not  show  that  the  cause  con- 
cerns matters  of  revenue. 

Trover  for  bank-notes,  sovereigns,  and  a  watohseal. 
The  appearence  entered  at  the  filacer's  office  was, 

"Middlesex. — Samuel  Hercules  Taunton,  ats.  William  Joseph  West,  cap. 
returnable  fifteen  days  of  St.  Martin.     J.  G.  Walford." 

A  declaration  having  been  sent  to  Mr.  Walford,  with  notice  for  the  defendant 
to  plead  within  the  usual  time,  the  following  plea  was  filed  : — 

'^  And  the  said  Samuel  Hercules  Taunton,  by  Joseph  Green  Walford,  who  has 
been  duly  appointed  solicitor  on  behalf  of  his  majesty,  under  the  directions  of 
the  commissioners  of  his  Majesty's  customs,  and  who  acts  as  such  solicitor  under 
such  directions  in  this  behalf,  comes  and  defends  the  wrong  and  injury  when,  &c., 
and  says  that  he  is  not  guilty  of  the  said  supposed  grievances  above  laid  to  his 
charge,  in  manner  and  form  as  the  said  William  Joseph  West  hath  above  there- 
of complained  against  him ;  and  of  this  he,  the  said  Samuel  Hercules  Taunton, 
puts  himself  upon  the  country,''  &c. 

The  plaintiff  thereupon  signed  judgment,  treating  this  plea  as  a  nullity, 
because  the  defendant  had  neither  appeared  personally  nor  by  an  attorney  of  this  . 
Court  appointed  by  him,  but  by  a  solicitor  of  his  majesty,  who  had  no  authority 
to  act  as  attorney  except  in  revenue  matters,  pursuant  to  9  G.  4,  o.  25,  and  there 
was  nothing  to  show  that  revenue  matters  were  in  question. 
^4051  '''Upon  an  affidavit  by  the  defendant  that  he  had  no  interest  in  the 
^  cause,  and  was  indemnified  by  the  commissioners  of  his  majesty's  customs, 
having  seissed  the  property  sought  to  be  recovered  (including  the  watchseal)  in 
his  capacity  of  an  officer  of  police  ] 

That  he  believed  the  said  property  to  be  the  proceeds  of  a  forged  note  for  the 
payment  of  money  the  payment  of  which  was  obtained  from  the  receiver-general 
of  his  majesty's  customs ;  and 
That  Joseph  Green  Walford  had  been  duly  appointed  solicitor  to  the  customs; 
WUdey  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  judgment,  and,  upon  delivery 
to  the  plaintiff  of  the  seal  referred  to  in  the  defendant's  affidavit,  and  payment 
of  costs  up  to  the  time  of  signing  judgment,  to  stay  the  proceedings  in  the  action 
as  to  the  seal,  or  to  strike  out  the  part  of  the  declaration  relating  to  such  seal. 

Taddt/j  Serjt.,  showed  cause.  A  defendant  must  either  appear  personally  or 
by  an  attorney  of  the  Court,  who  acts  on  his  retainer ;  unless  in  revenue  matters, 
in  which,  by  statute,  the  solicitor  of  the  crown  is  permitted  to  act,  although  he 
be  not  an  attorney  of  the  Court. 

Tho  statute  9  G.  4,  c.  25,  authorizes  the  appointment  of  persons  to  act  as 
solicitors  on  behalf  of  his  majesty  in  any  court  or  jurisdiction  in  revenue  matters, 
and  that  when  any  person  has  been  appointed  to  be  solicitor  or  attorney  on 
behalf  of  his  majesty,  it  shall  and  may  be  lawful  for  such  person  to  act  and 
practise  as  such  solicitor  or  attorney.  But  before  such  solicitor  can  intervene 
in  a  cause,  and  act  without  so  much  as  stating  that  he  acts  on  behalf  of  the 
defendant,  the  Ck)art  must  be  apprised  by  previous  application  or  otherwise  that 
the  cause  concerns  revenue  matters,  otherwise  the  solicitor  is  without  authority. 
*-iOri  ^'I^he  attorney  for  the  lord  mayor  is  nominated  by  his  lordship  in  open 
^  court,  and  his  name  is  placed  on  record  )  but  here  Mr.  Walford  is  not  an 
attorney  of  the  Court,  and  there  is  nothing  to  show  that  he  has  authority  to  act  ' 
for  the  defendant,  or  that  he  is  amenable  to  the  jurisdiction  of  this  Court.  The 
plea,  therefore,  has  been  properly  treated  as  a  nullity. 

Wilde.  In  the  recent  case  of  Rowe  v.  Brenton,  the  Court  of  King's  Bench 
granted  a  trial  at  bar,  upon  the  suggestion  of  the  Attorney  General  that  the 
crown  was  interested  in  the  cause,  without  inquiring  into  the  nature  of  the 
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interest.  The  ayerment  in  the  commencement  of  tbe  plea  in  this  cause,  that 
J.  G.  Walford  is  solicitor  to  his  majesty  and  acts  in  his  behalf,  is  a  sufficient  in- 
timation of  his  authority  for  the  Court  to  proceed  on. 

TiNDAL,  C.  J.  I  have  no  doubt  as  to  the  authority  of  Mr.  Walford  to  appear 
as  the  attorney  in  this  cause.  In  ancient  times,  previously  to  the  statute  of 
Westminster,  no  persons  were  permitted  to  appear  by  attorney.  The  practice  being 
then  established  by  statute,  the  multitude  of  persons  who  assumed  to  act  in  that  ca- 
pacity was  found  inconvenient,  and  from  the  time  of  James  the  Second  to  George 
the  Second  various  acts  were  passed  for  the  regulation  of  attorneys,  prescribing  cer- 
tain modes  of  education  and  other  requisites  as  preliminaries  to  admission,  and  im- 
posing penalties  on  such  as  might  act  without  observing  the  necessary  formalities. 

The  object  of  the  9  G.  4,  c.  25,  was  to  exempt  from  these  penalties  persons 
who,  without  going  through  the  course  prescribed,  might  be  appointed  to  act  as 
attorneys  or  solicitors  for  his  majesty.  The  first  section  enacts,  that  '^  Whenever 
any  person  has  been  or  b  or  shall  be  appointed  to  be  solicitor  or  attorney  on  be- 
half of  his  majesty,  under  the  orders  and  directions  of  the  ^commissioners  r^sfyr 
of  the  treasury,  customs,  excise,  or  stamps,  or  under  the  orders  and  direc-  ■- 
tions  of  any  commissioners  or  other  person  or  persons  having  the  management 
of  any  other  branch  of  his  majesty's  revenue  for  the  time  being,  it  is  and  shall 
and  may  be  lawful  for  such  person  to  act  and  practise  as  such  solicitor  or  attorney 
under  such  orders  and  directions  in  all  and  every  court  and  courts,  jurisdiction 
and  jurisdictions,  place  and  places,  in  every  part  of  the  United  Kingdom ;  and 
anything  in  any  act  of  parliament,  or  in  any  order  or  rule  of  any  court  of  justice, 
or  any  law,  usage,  or  custom,  in  force  in  any  part  of  the  United  Kingdom  rela- 
ting to  solicitors  or  attorneys,  or  to  the  admission  or  practice  of  such  solicitors 
or  attorneys,  to  the  contrary  in  anywise  nothwithstanding.''  The  second,  "That 
every  person  who  shall  or  may  have  acted  as  such  solicitor  or  attorney,  under  or 
in  pursuance  of  or  in  obedience  to  any  such  appointment,  orders,  and  directions 
as  aforesaid,  shall  be  and  is  hereby  respectively  indemnified  for  and  on  account  of 
the  same,  and  of  any  act  or  thing  done  in  pursuance  of  or  in  obedience  to  or  in 
conformity  with  such  appointment,  orders,  and  directions ;  and  if  any  action,  suit, 
prosecution,  or  proceeding,  hath  been  or  shall  be  commenced  against  any  person 
for  or  in  respect  of  any  act,  matter,  or  thing  done  under  such  appointment,  orders, 
or  directions  as  aforesaid,  it  shall  be  lawful  for  the  defendant  or  defender  in  any 
such  action,  suit,  prosecution,  or  proceeding,  in  or  before  whatever  court  the 
same  may  bo  commenced  or  had,  to  apply  to  such  court  by  motion  in  a  sum- 
mary way  to  stay  all  proceedings  whatever  against  such  defendant  or  defender ; 
and  such  court  is  hereby  required  to  make  onier  for  that  purpose  accordingly.'' 
And  the  language  employed  by  Mr.  Walford  in  this  plea  sufficiently  discloses  to 
the  Court  that  he  is  within  the  statutory  exemption.  By  the  same  clauje  abo 
ho  has  authority  to  act  as  attorney  for  those  by  whom  he  is  appointed. 

*The  plaintiff,  therefore,  had  no  right  to  treat  this  plea  as  a  nullity  :  r^cj  ao 
but  we  do  not  conclude  him  by  this  decision,  because  he  may  sue  for  the  ^ 
penalty  if  there  be  a  want  of  the  requisite  authority. 

Paek,  J.  I  am  of  the  same  opinion.  The  object  of  the  9  G.  4,  c.  25,  was 
to  exempt  the  solicitors  of  public  boards  from  the  penalties  attached  to  persons 
who  practise  as  attorneys  without  having  been  regularly  admitted.  It  has  been 
objected,  that  one  who  acts  as  attorney  should  always  be  amenable  as  such  to 
the  authority  of  the  Court  in  which  he  acts  :  I  am  not  prepar^  to  say  that  the 
party  acting  in  this  cause  would  not  be  so. 

Gaselee,  J.'  It  was  not  necessary  that  any  previous  application  should  have 
been  made  to  the  Court  to  enable  Mr.  Walford  to  act  in  the  cause.  From  the 
pleadings  and  the  defendant's  affidavit  it  sufficiently  appears  that  a  matter  of 
revenue  was  in  question. 

BosANQUET,  J.  In  revenue  matters  persons  who  have  been  appointed  pur- 
suant to  the  9  G.  4,  c.  25,  are  authorized  to  act  as  attorneys.  Mr.  Walford 
appears  by  affidavit  to  have  been  so  appointed ;  and  the  defendant  being  entitled 
lo  employ  him  under  the  ciroumstancea  of  the  caae,  he  was  authorised  to  act. 
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The  statate  does  not  confine  the  privilege  to  cases  in  wHich  the  crown  is 
coDcemed.  Bule  absolute. 

The  Court  ordered^  that  on  the  delivery  of  the  seal  according  to  the  terms  of 
the  rule^  the  plaintiff  should  not  proceed  for  nominal  damages.  See  Brunsden 
V.  Austen,  Tidd.  Pr.  571,  Pickering  v.  Truste,  7  T.  R.  63,  Tucker  v,  Wright^ 
3  Bingh.  601,  Earle  v.  Holdemesse,  4  Bingh.  462. 


•409]  •COOK  V.  WARD.    F^.  9. 

1.  It  10  a  libel  to  publish  in  ■  newspaper  a  story  of  an  individual  calculated  to  render  him  ludi- 
crous, ahhouffh  he  may  have  told  ttie  same  story  of  himself. 

X  Proof  that  the  defendant  accounted  for  the  stamp-duties  of  the  paper  in  question,  is  proof 
of  publication. 

Libel.  The  declaration,  after  the  usual  inducement  of  the  high  estimation 
in  which  the  plaintiff  was  held  among  his  neighbours  and  other  worthy  and  esti- 
mable subjects  of  this  realm  at  Chelmsford,  stated  that,  before  the  committing 
of  the  several  grievances  by  the  said  defendant  as  thereinafter  mentioned,  one 
William  Corder,  who  had  been  theretofore  tried  and  convicted  of  murder  at 
Borj,  to  wit,  at  Chelmsford  aforesaid,  in  the  county  aforesaid,  was  about  to  be 
hanged  for  such  crime,  to  wit,  at  Chelmsford  in  the  county  aforesaid.  Never- 
theless, the  said  defendant  well  knowing  the  premises,  but  greatly  env3ring  the 
happy  state  and  condition  of  the  said  plaintiff,  and  contriving,  and  wickedly  and 
maliciously  intending,  to  injure  the  said  plaintiff  in  his  said  good  name,  fame, 
credit,  respectability  and  reputation,  and  to  bring  him  into  public  scandal, 
infamy,  ridicule,  contempt,  and  disgrace,  with  and  among  all  his  neighbours  and 
other  good  and  worthy  subjects  of  this  realm,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  the  said  plaintiff  theretofore,  to  wit,  on,  &c.,  at,  &c., 
falsely,  wickedly,  and  maliciously  did  compose  and  publish,  and  cause  and  pro- 
cure to  be  composed  and  published,  of  and  concerning  the  said  plaintiff,  a  cer- 
tain false,  scandalous,  malicious,  and  defamatory  libel,  containing  therein  the 
^Ise,  scandalous,  malicious,  defamatory,  and  libellous  matter  following  of  and 
concerning  the  said  plaintiff;  that  is  to  say,  ''  A  Cook  (then  and  there  meaning 
the  said  plaintiff)  mistaken  for  Jack  Ketch.  (From  a  correspondent.)  The 
*4101  ^'^^^^^^S  ludicrous  occurrence  took  '^plaoe  at  Bury  shortly  after  the  con- 
""  elusion  of  the  trial  of  Corder  (meaning  the  said  W.  Corder) : — ^A  respec- 
table deputy  overseer  (meaning  the  said  plaintiff),  not  two  miles  from  the  parish 
of  St.  Mary's  in  this  town  (meaning  the  town  of  Colchester,  in  the  county 
aforesaid),  like  many  other  Grents,  had  the  curiosity  to  hear  Corder's  trial.  Ac- 
cordingly, he  (meaning  the  said  plaintiff)  went  to  Bury,  and  got  admission  into 
court;  and  the  trial  being  ended,  he  adjourned  to  an  inn  (not  of  the  highest 
class)  to  take  some  porter,  amidst  a  dozen  others,  who  were  perhaps  as  risky  as 
himself.  His  appearance,  which  we  (meaning  the  said  defendant)  suppose  must 
have  been  very  singular,  struck  the  company  that  he  must  be  a  man  '  out  of 
the  common  way.'  Accordingly,  the  question  was  whispered  amongst  them, 
vho  he  could  be :  at  length,  after  a  deal  of  pro  and  con,  it  was  decided  that  he 
could  be  no  other  personage  than  Jack  Ketch.  After  a  short  pause,  one  of 
them  emphatically  said  to  him,  '  Pray,  Sir,  arn't  you  the  gemman  that's  come 
down  to  hang  Corder  V  Of  course  such  a  question  was  the  means  of  his  (mean- 
ing the  said  plaintiff's)  bidding  them  a  respectful  farewell. 

The  stupid  elves  mistook  him  (meaning  the  said  plaintiff)  by  his  look, '  Stead 
of  the  Jack,  he  proved  to  be  the  Cook."  By  means  of  the  committing  of  which 
Mid  aeveral  grievances  by  defendant  as  aforesaid,  the  plaintiff  had  been  and  was 
greatly  injuted  in  his  good  name,  fame,  respectability,  credit,  and  reputation, 
sad  brought  into  public  scandal,  contempt,  ridicule,  infamy,  and  disgrace,  with 
snd  amongst  all  his  neighbours,  friends,  and  acquaintance,  and  other  good  and 
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worthy  sabjects  of  this  realm,  insomuch  that  divers  of  those  friends,  neighbonrs, 
and  subjects  had,  on  account  of  the  committing  of  the  said  several  grievances 
by  the  said  defendant  as  afpresaid,  from  thence  hitherto  wholly  ^refused,  r^^i  i 
and  still  did  refuse,  to  have  any  transaction,  acquaintance,  or  discourse  ^ 
with  the  said  plaintiff,  as  they  were  before  used  and  accustomed  to  have  done, 
and  otherwise  would  have  done,  or  to  hold  or  permit  any  intercourse  or  society 
with,  or  to  receive  or  admit  him  into  their  respective  houses  or  company,  to  wit, 
Ac. 

At  the  trial  before  Oaselee,  J.,  Chelmsford  Summer  assizes  1829,  the  proof  of 
publication  was  by  the  production  of  the  certified  copy  of  the  defendant's  affida- 
vit filed  at  the  stamp  office  pursuant  to  the  88  G.  3,  c.  78.  In  this  affidavit  the 
defendant  was  described  as  "Edward  John  Ward  of  Colchester, in  the  county  of 
Essex,  printer,  publisher,  and  sole  proprietor  of  the  Colchester  Gazette,''  and 
the  place  of  printing  the  same,  as  intended  to  be  "at  the  printing  office  of  tbc 
said  Edward  John  Ward,  belonging  to  his  dwelling-house,  situate  No.  25,  Head 
street,  in  the  parish  of  St.  Mary  at  the  Walls,  in  the  borough  of  Colchester." 

The  title  of  the  newspaper  when  produced,  appeared  to  be  "The  Colchester 
Gazette,  printed  and  published  by  E.  J.  Ward  (the  sole  proprietor),  Head  Street, 
Colchester." 

The  distributor  of  stamps  further  proved  that  the  defendant,  as  proprietor  of 
the  paper,  had  accounted  with  him  for  the  duty  on  advertisements.  And  a 
newspaper  of  the  day  on  which  the  libel  appeared,  August  23d,  1828,  was  pro- 
duced, marked  with  various  charges  in  red  ink,  which  corresponded  with  the 
sum  paid  by  the  defendant  to  the  distributor. 

It  was  objected,  on  the  part  of  the  defendant,  that  the  certified  copy  of  the 
affidavit  ought  not  to  be  admitted  as  proof  of  publication,  inasmuch  as  it  did  not 
exactly  correspond  with  the  description  in  the  newspaper  itself.  The  learned 
Judge  thought  that  if  it  were  competent  to  the  publisher  of  a  newspaper  to 
raise  such  an  objection,  the  purpose  of  the  statute  in  requiring  *his  r^n^ 
affidavit  would  be  defeated.  He  therefore  admitted  the  affidavit  in  evi-  ^ 
dence,  but  reserved  the  point  for  the  consideration  of  the  Court. 

A  witness  then  stated  that  subsequently  to  the  publication  of  the  libel,  the 
plaintiff,  as  assistant  overseer  of  the  parish  of  St.  Mary  at  the  Walls,  was  pre- 
sent at  a  meeting  of  the  bur^sses  to  produce  the  poor's  rates,  when  the  office  of 
mayor  having  been  declined  by  a  gentleman  who  had  been  proposed  for  it,  one 
of  the  aldermen  said,  "  If  you  don't  accept  the  office,  you  shall  be  the  first  I  will 
hang  when  I  come  into  office ;"  whereupon  some  one,  pointing  to  the  plaintiff, 
said,  "  There  is  Jack  Ketch ;"  upon  which  there  was  a  general  roar  of  laughter. 

It  appeared  that  before  the  publication  in  the  newspaper  the  plaintiff  had  told 
the  story  of  himself  to  a  party  of  his  acquaintance  at  a  public-house  in  Col- 
chester. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  10^.  damages. 

Jones,  Serjt.,  in  Michaelmas  term,  moved  to  set  aside  this  verdict  and  enter  a 
nonsuit,  on  the  ground,  first,  that  there  had  been  no  sufficient  proof  of  publica- 
tion, the  title  of  the  newspaper  not  corresponding  with  the  affidavit  at  the  stamp 
office;  and,  secondly,  that  the  declaration  containing  no  allegation  of  special 
damage,  evidence  of  the  laugh  against  the  plaintiff  at  the  vestry  ought  not  to 
have  been  admitted ;  particularly  as  the  plaintiff  was  the  cause  of  the  laugh,  by 
originally  circulating  the  story  himself. 

He  also  moved  in  arrest  of  judgment,  first,  that  there  was  nothing  in  the 
alleged  libel  calculated  to  injure  the  plaintiff,  or  even  to  make  him  the  object 
of  ridicule.  The  production  complained  of  was  a  dull  joke,  intended,  no  doubt, 
to  raise  a  laugh,  but  not  at  the  expense  of  the  plaintiff.  Secondly,  that  the 
innuendoes  referred  to  facts  *not  sufficiently  connected  with  the  statement  ^413 
in  the  inducement,  and  the  libel,  although  alleged  to  be  of  and  concerning  '- 
the  plaintiff,  was  not  alleged  to  be  of  and  concerning  him  and  the  facts  men- 
tioned in  the  inducement.     Crafl  v.  Boite,  1  Wms.  Saund,  241,  Hawkins  v. 
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Hawkey,  8  East,  427,  Todd  v.  Hastings,  2  Wins.  Sannd.  307,  Bex  v,  Marsden, 
4  M.  &  S.  164,  Rex  v.  Home,  Cowp.  672. 

The  Court  thought  there  was  nothing  in  the  objections  in  arrest  of  judgment, 
bat  granted  a  rule  nisi  on  the  other  points. 

Spankie,  Seijt.,  now  showed  cause.  The  description  of  the  paper  tallied  sufii- 
cieutlj  with  the  affidavit  at  the  stamp  office.  There  was  a  substantial  compli- 
ance with  the  requisitions  of  the  act,  the  object  of  which  was  to  furnish  means 
of  discovering  readily  the  responsible  proprietor  of  a  newspaper,  and  the  inten- 
tion of  the  legislature  might  always  be  defeated  by  fraud  if  a  proprietor  could 
shield  himseli  by  making  a  colourable  difference  between  the  title  of  his  paper 
and  the  contents  of  his  affidavit.  He  is  the  last  person,  therefore,  to  whom  it 
can  be  open  to  take  such  an  objection.  But  here  was  ample  proof  of  proprietor- 
ship independently  of  the  affidavit.  Rex  v.  Topham,  4  T.  R.  126,  and  Rex  v. 
Francklin,  17  How.  St.  Tr.  626,  show  that  the  adoption  of  the  paper  by  the 
defendant  is  sufficient  to  connect  him  with  the  publication;  and  in  Rex  v. 
Amphlit,  4  B.  &  C.  35,  the  delivery  of  a  newspaper  to  the  officer  at  the  stamp 
office  was  holden  a  sufficient  publication  to  sustain  an  indictment  for  libel. 
Here  the  defendant  not  only  delivered  the  paper^  but  accounted  with  the  officer 
for  the  stamps. 

As  to  the  evidence  of  what  passed  at  the  vestry,  it  was  not  offered  as  evidence 
•iiii  ^^  special  damage,  but  to  ^show  the  natural  and  intended  consequence 
*^*J  oftheUbel. 

Jones.  The  variance  between  the  affidavit  and  the  title  of  the  paper  is  fatal. 
The  object  of  the  38  G.  3  was  to  facilitate  the  proof  of  publication  by  prescri- 
bing a  certain  course  which  is  to  be  conclusive  on  the  defendant.  But  the  act 
does  not  exclude  other  modes  of  proof;  and  therefore  if  a  party  elect  to  take 
to  the  statutory  proof,  he  must  be  careful  to  see  that  he  is  enabled  to  pursue  its 
provisions ;  and  the  question  is  not  whether  the  defendant  shall  be  enabled  to 
avail  himself  of  his  own  inaccuracy,  but  whether  the  plaintiff  can  produce  the 
proof  required  by  the  statute.  In  Murray  v.  Souter,  tried  before  Lord  Tentcr- 
den  in  July  last,  the  defendant  was  proprietor  of  the  Manchester  Courier,  and 
in  the  affidavit  had  described  his  residence  to  be  in  Red  Lion  street,  St.  Ann's 
Square.  On  the  paper  it  was  described  as  in  St.  Ann's  Square ;  and  it  was 
contended  that  the  variance  was  immaterial,  because  one  side  of  the  house  was 
in  Red  Lion  street,  and  another  in  St.  Ann's  Square.  But  Lord  Tenterden 
held,  that  as  the  party  was  not  excluded  from  other  proof  of  publication,  if  he 
relied  on  the  statutory  proof,  he  must  bring  himself  within  the  statute,  and  that 
the  discrepancy  objected  to  was  fatal. 

Then,  the  payment  of  the  stamp  duty,  even  if  it  could  be  considered  evidence 
of  proprietorship,  is  no  evidence  of  publication.  In  Rex  v.  Topham,  publication 
at  the  office  of  the  paper  was  proved. 

But,  at  all  events,  the  plaintiff  having  himself  told  the  story  complained  of, 

had  DO  claim  for  damages;  and  the  evidence  of  what  passed  at  the  vestry  ought 

not  to  have  been  introduced,  because  it  was  impossible  to  say  whether  the  per- 

#i|ri  sons  present  were  acquainted  with  the  *8tory  through  the  defendant's 

-'  newspaper  or  the  plaintiff's  own  narration. 

TiNDAL,  C.  J.  This  rule  has  been  obtained  on  two  grounds;  first,  that  the 
publication  of  the  libel  in  question  was  not  made  out  by  sufficient  evidence;  and 
Becondly,  that  with  a  view  to  the  damages  evidence  was  improperly  received. 

Upon  the  first  point  it  will  not  be  necessary  for  the  Court  to  give  any  opinion 
as  to  the  evidence  under  the  statute,  because,  independently  of  that,  there  was 
abundant  evidence  of  publication  to  go  to  the  jury.  The  identical  paper 
was  produced,  exhibiting  the  crosses  and  marks  by  which  the  defendant  had  ac- 
counted for  the  stamp  duty,  and  had  actually  paid  it  to  the  collector.  Can  any 
one  doubt  that  this  was  evidence  to  go  to  the  jury  ? 

Upon  the  second  point  it  has  been  contended  that  the  damages  were  given  by 
the  jury  in  oonsequence  of  evidence  which  ought  not  to  have  been  admitted, — 
evidence  of  the  plaintiff's  having  been  the  object  of  laughter  at  a  public  vestry. 
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Bat  the  declaration  alleges  that  by  means  of  the  libel  the  plaintiff  was  brought 
into  contempt  and  ridicule  among  his  neighbours  and  acquaintance;  and  the 
evidence  objected  to  is,  that  he  was  laughed  at  at  a  public  meeting.  The  evi- 
dence, however,  was  properly  admitted  as  identifying  the  subject  of  the  libel, 
and  as  a  proof  of  the  consequences  necessarily  resulting  from  its  publication. 

It  is  urged,  however,  that  the  plaintiff  could  have  no  claim  to  damages,  because 
he  had  told  the  story  of  himself.  If  it  could  have  been  shown  that  he  had 
authorized  the  publication  of  the  story,  the  Court  would  have  granted  a  new 
trial.  But  there  is  a  great  difference  between  a  man's  telling  a  ludicrous  story 
of  himself  to  a  circle  of  his  own  acquaintance,  and  a  publication  of  it  to 
*all  the  world  through  the  medium  of  a  newspaper.  The  rule  must  be  p^^^/t 
discharged.  ^ 

Park,  J.  I  abstain  from  giving  any  opinion  on  the  construction  of  the  sta- 
tute, because  the  point  is  now  penolng  in  another  court ;  but  there  was  in  this 
case  ample  evidence  of  publication,  independently  of  the  affidavit,  and  it  would 
have  been  strange  if  the  jury  had  drawn  any  other  conclusion. 

The  other  evidence  which  has  been  objected  to  was  not  admitted  for  the  pur- 
pose of  showing  special  damage,  properly  so  called,  but  to  identify  the  plaintiff 
as  the  person  to  whom  the  ridicule  of  the  libel  attached. 

As  to  the  plaintiffs  having  told  the  story  of  himself,  that  will  not  justify  the 
defendant  in  publishing  it  all  over  the  country. 

The  rest  of  the  Court  concurring,  the  rule  was  Discharged. 


SHARPE  and  Another,  Assignees  of  HARRISON,  an  Insolvent,  v. 

THOMAS.    F^.  9. 

A  wamint  of  attorney  given  to  a  particular  creditor  by  one  who  at  the  time  intends  to  take  the 
benefit  of  the  insolvent  debtors  act,  is  a  charge  on  property  or  a  transfer  of  it  by  assignment 
within  the  thirty-second  section  of  7  G.  4,  c.  57. 

Br  the  7  G.  4,  c.  67,  s.  32,  it  is  enacted,  "  That  if  any  prisoner  who  shall  file 
his  or  her  petition  for  his  or  her  discharge  under  this  act,  shall,  hefore  his  or  her 
imprisonment,  heing  in  insolvent  circumstances,  voluntarily  convey,  assi^, 
transfer,  charge,  deliver,  or  make  over  any  estate  real  or  personal,  security  for 
money,  *bond,  bill,  note,  money,  property,  goods,  or  effects  whatsoever,  r^Ayi 
to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust  for,  or  *■ 
to  or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every  such 
conveyance,  assignment,  transfer,  charge,  delivery,  and  making  over,  shall 
be  deemed,  and  is  hereby  declared  to  be  fraudulent  and  void  as  against  the  pro- 
visional or  other  assignee  or  assignees  of  such  prisoner  appointed  under  this  act; 
provided  always,  that  no  such  conveyance,  assignment,  transfer,  charge,  delivery, 
or  making  over,  shall  be  so  deemed  fraudulent  and  void,  unless  made  within 
three  months  before  the  commencement  of  such  imprisonment,  or  with  the  view 
or  intention  by  the  party  so  conveying,  assigning,  transferring,  charging,  de- 
livering, or  making  over,  of  petitioning  the  said  court  for  his  or  her  dis- 
charge from  custody  under  this  act." 

Harrison,  the  insolvent,  finding  his  affairs  embarrassed,  and  having  expressed 
intentions  of  taking  the  benefit  of  the  insolvent  debtors'  act,  called  his  creditors 
together  on  Friday,  the  5th  of  January,  1827,  at  Southampton,  and  gave 
instructions  for  an  assignment  of  all  his  property  to  trustees  in  trust  to  pay  his 
creditors  at  large  10s.  in  the  pound. 

The  same  night  he  went  to  London,  and  on  Monday,  the  8th,  executed  a 
warrant  of  attorney  to  his  brother-in-law,  the  defendant,  to  secure  him  7001. 
and  interest ;  the  defendant  to  be  at  liberty  forthwith^  or  at  any  time  thereafter 
to  enter  judgment  and  islsue  execution  for  the  same. 

The  defendant  entered  up  judgment  on  the  12th,  issued  execution  on  the  15th, 
and  on  the  22d  had  the  whole  of  Harrison's  goods  and  stock  appraised  to  him 
»t395;.  12«. 
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The  other  creditors  got  nothing ;  and  one  of  them  having  arrested  Harrison 
*4181  ^^  ^^^  ^^^  ^^  February,  he  '''was  declared  insolvent,  and  discharged  under 
-*  the  statute  the  22d  of  March  in  that  year. 

The  plaintiffs,  his  assignees,  then  sought  to  recover  from  the  defendant,  in  an 
action  for  money  had  and  received,  the  money  which  came  to  his  hands  under 
the  above  warrant  of  attorney,  and  at  the  last  Winchester  assizes  a  verdict  was 
given  for  the  plaintiffs,  Tindal,  C.  J.,  before  whom  the  cause  was  tried,  directing 
the  jury  that  the  warrant  of  attorney  executed  by  Harrison  was  void  if  executed 
with  the  intention  of  petitioning  the  Court  for  his  discharge  under  the  insolvent 
debtors'  act. 

Merewether,  Serjt.,  obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit  instead,  on  the  ground  that  the  execution  of  the  warrant  of  attorney  by 
Harrison  was  not  a  transf(&r  of^  or  charge  upon  his  property  within  the  thirty- 
second  section  of  7  G.  4,  c.  57.  He  relied  on  Doe  d.  Mitohinson  v.  Carter,  8 
T.  R.  57 ;  where  a  lessee  having  covenanted  not  '^  to  let,  set,  assign,  transfer, 
mike  over,  barter,  exchange,  or  otherwise  part  with  the  indenture,"  &c.,  with  a 
proviso  that  the  landlord  might  in  such  case  re-enter,  gave  a  warrant  of  attorney 
to  confess  judgment,  on  which  the  lease  was  taken  in  execution  and  sold;  and 
it  was  hold  en  that  this  was  no  forfeiture  of  the  lease ;  and  on  Thompson  v. 
Freeman,  1  T.  R.  155,  where  the  defendant  upon  joining  with  a  bankrupt  as 
surety  in  two  bonds,  having  received  a  counter  bond  of  indemnity,  and  previous 
to  the  bankruptcy,  before  the  two  bonds  became  due  having  received  a  warrant 
of  attorney  to  confess  judgment  from  the  bankrupt,  and  having  taken  possession 
of  goods  under  it,  it  was  held  that  he  was  entitled  to  retain  them  against  the 
*4191  ^^^^g'^^^y  '^'though  the  two  bonds  were  not  discharged  by  him  till  after 
-*  the  execution,  nor  had  the  obligees  then  threatened  to  resort  to  him  for 
payment. 

Holbird  v.  Anderson,  5  T.  R.  235,  was  also  cited,  to  show  the  validity  of  a 
warrant  of  attorney  given  to  and  acted  on  by  one  creditor  after  a  judgment 
obtained  and  execution  sued  out  by  another. 

Wilde  and  Bompas,  Seijts.,  showed  cause.  The  jury  having  found  that  this 
warrant  of  attorney  was  given  in  contemplation  of  taking  advantage  of  the 
insolvent  debtors'  act,  the  instrument  is  void  at  common  law  as  beine  an  attempt 
to  defeat  the  object  of  a  statute,  and  any  critical  examination  of  the  language 
of  the  statute  becomes  unnecessary.  But  a  warrant  of  attorney  is  a  securiW 
for  money  (Mouys  v,  Leake,  8  T.  R.  411),  within  the  meaning  of  the  act.  It 
operates  as  a  charge  upon  the  property  of  the  person  giving  it ;  and  in  Miles  v, 
Bawlyns,  4  £sp.  196,  Lord  Ellenborough  said  it  appeared  to  him  to  constitute 
a  debitum  in  prauenti.  Then,  the  charge  being  voluntary,  and  the  party  insol- 
Tent,  the  instrument  is  void  by  the  express  language  of  the  act.  In  Thompson 
V.  Freeman,  and  Holbird  v.  Anderson,  there  was  neither  bankruptcy  nor  insol- 
vency, nor  any  attempt  to  defeat  the  provisions  of  a  statute.  And  in  a  subse- 
2aent  stage  of  the  case  of  Doe  v.  Carter,  8  T.  R.  300,  where  the  Court  found  that 
tie  warrant  of  attorney  had  been  demanded  and  given  with  the  express  intention 
of  eluding  a  covenant  by  a  tenant  not  to  assign  his  lease  without  the  consent 
of  his  landlord,  they  held  the  instrument  to  be  void. 

Mereioelher,  A  warrant  of  attorney  to  confess  judgment  is  no  more  than  an 
*4201  ^^ui^s^^oc^  i^  &  j^s^  demand,  *and  cannot  be  esteemed  fraudulent  in 
-*  itself,  especially  as  all  judgments  are,  in  contemplation  of  law,  in  invitum, 
hie  V,  Thurston,  1  Chit.  Rep.  267.  Indeed,  the  validity  of  such  instruments 
nnder  certain  restrictions  is  recognised  by  the  statute  3  G.  4,  c.  39,  which  is,in- 
oorporated  into  the  insolvent  act  7  G.  4,  c.  57,  s.  33.  They  are  not,  therefore, 
ftr  te  void  against  the  bankrupt  or  insolvent  statutes,  and  the  jury  have  not 
found  any  fraud  in  the  present  case  as  they  did  in  effect  in  the  second  report  of 
Doe  9.  Carter.  The  transferring,  delivering,  or  making  over  any  security  .for 
money  in  the  language  of  the  thirty-second  section  of  7  G.  4,  c.  57,  must  mean 
the  transfer  of  property  holden  by  way  of  security,  and  not  the  original  act  .of 
pring  security :  at  least  by  means  of  a  warrant  of  attorney :  otherwiae  th« 
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thirty-second  section,  which  provides  for  the  case  of  warrants  of  attorney 
executed  within  twenty-one  days  of  the  insolvent's  petition,  and  the  thirty-foarth, 
which  impliedly  sanctions  proceeding  on  warrants  of  attorney  previously  to  the 
imprisonment  of  the  insolvent,  would  have  been  unnecessary  :  and  if  it  had 
been  intended  that  the  insolvent  should,  under  whatever  circumstances,  be 
prohibited  from  giving  a  warrant,  there  would  have  been  an  express  enactment 
to  that  effect  as  in  the  6  G.  4,  c.  16,  s.  3,  where  the  giving  a  warrant  of 
attorney  to  confess  judgment  under  certain  circumstances,  is,  for  the  first  time, 
made  an  act  of  bankruptcy. 

As  to  the  warrant  operating  as  a  charge,  it  is  the  execution  only,  and  not  tbe 
judgment  which  constitutes  any  charge  on  personal  estate  since  the  statute 
29  Car.  2. 

TiNDAL,  C.  J.  The  statute  on  which  this  argument  has  been  raised  was 
passed  for  the  prevention  of  *fraud,  and  ought  to  receive  a  large  and  rtu)\ 
liberal  construction.  The  question  here  is.  Whether  a  warrant  of  at-  ^ 
tomey  given  for  the  express  purpose  of  entering  up  judgment  in  four  days,  and 
seizing  the  effects  of  an  insolvent  to  the  detriment  of  his  creditors  at  large, 
comes  within  the  words  of  the  statute,  "  shall  voluntarily  convey,  assign,  transfer, 
charge,  deliver,  or  make  over  any  estate  real  or  personal,  security  for  money, 
bond,  bill,  note,  money,  property,  goods,  or  effects  whatsoever." 

A  warrant  of  attorney  of  itself  perhaps  would  not;  but  under  the  cirenm- 
stances  of  this  case,  the  instrument  was  given  as,  and  constituted  a  charge  od, 
the  property  of  the  insolvent.  And  Doe  v.  Carter  makes  against  the  defendant, 
for  when  the  intention  of  the  parties  had  been  ascertained,  a  warrant  of  attomej 
was  in  that  case  holden  to  operate  as  an  assignment  of  a  lease.  The  only  part 
of  the  argument  on  which  I  have  felt  any  pressure,  is  that  which  has  been  drawn 
from  the  two  clauses  of  the  act  specifically  relating  to  warrants  of  attomej ; 
the  thirty-third  and  thirty-fourth :  but  those  sections  relate  not  to  fraudulenl 
warrants  of  attorney,  but  such  as  have  been  given  bond  fidt^  which  are  never- 
theless to  be  holden  void,  unless  filed  twenty-one  days  before  the  insolvent's 
petition,  and  executed  before  his  imprisonment. 

Park,  J.  The  distinction  taken  between  fraudulent  warrants  of  attorney, 
and  those  given  honSi  fidej  which  are  recognised  by  the  act  under  certain  restricv 
tions,  is  well  founded ;  and  the  verdict  of  the  jury,  therefore,  relieves  us  from 
any  difficulty.  In  Doe  v.  Carter,  the  warrant  of  attorney  was  holden  to  be  fraud- 
ulent when  it  was  discovered  to  have  been  given  for  tbe  express  purpose  of  defeat- 
ing a  covenant  in  a  lease;  and  here,  the  jury  have  found  that  the  warrant  was  given 
with  the  ^intention  of  taking  the  benefit  of  the  insolvent  act,  that  is  with  r^io^ 
the  intention  of  defrauding  the  rest  of  the  creditors ;  so  that  the  judgment  ^ 
obtained  falls  within  the  observation  of  Lawrence,  J.,  in  Doe  v.  Carter,  8  T.  R. 
802,  '<  How  can  if  be  considered  to  be  in  tnvitum^  when  it  is  stated  that  the  war- 
rant of  attorney  was  executed  for  the  express  purpose  of  getting  possession  of 
the  lease,  which  could  not  otherwise  be  obtained,  and  that  the  tenant  concurred 
in  that  intention  ?  The  parties  were  aware  that  this  lease  could  not  be  directly 
assiffued  by  the  lessee  in  satis&ction  of  his  debt ;  and  therefore  they  agreed  to 
do  that  by  the  appearance  of  an  adverse  judgment  which  by  their  own  act  they 
could  not  effect ;  so  that  it  was  to  appear  to  be  done  in  invitum  when  in  truth 
it  was  done  voluntarily.''  Here  the  defendant  could  not  have  obtained  posses- 
sion  of  the  insolvent's  effects  but  by  means  of  the  warrant  of  attorney ;  it  was 
therefore  a  charge  on  his  property  within  the  meaning  of  the  thirty-second  sec- 
tion of  7  G.  4,  c.  57. 

Gabelke,  J.  Upon  the  authority  of  Doe  v.  Carter,  I  consider  this  instru- 
ment to  have  been  a  charge  on  the  property  of  the  insolvent  within  the  mean- 
ing of  the  thirty-second  section  of  7  G.  4,  o.  57 ;  at  least  it  became  so  when  acted 
on,  and  it  was  intended  to  be  acted  on  within  four  days.  The  thirty-third  u)d 
thirty-fourth  sections  apply  to  warrants  of  attorney,  however  meritorious,  which 
«re  nevertheless  to  be  without  effect  unless  filed  twenty-one  days  before  the 
iniAiifjaf  0  petition. 
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BosANQDETy  J.  I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
object  of  the  7  G.  4  was  to  effect  an  equal  distribution  of  the  insolvent's  pro- 
*42S1  P^^^'  ^°^  ^^^  *^^^  ought  to  be  so  construed  as  to  give  effect  to  that 
J  object.  The  jury  in  this  case  have  found  that  the  instrument  was  given 
with  the  view  of  taking  the  benefit  of  the  insolvent  debtors'  act,  and  according 
to  that  finding  the  object  of  it  must  have  been  to  give  a  fraudulent  preference 
to  a  particular  creditor.  Under  those  circumstances  it  was  a  charge  on  the 
property  of  insolvent  within  the  meaning  of  the  thirty-second  section  of  the  act ; 
and  when  the  effects  were  sold,  it  may  be  taken  to  have  operated  as  an  assign- 
ment according  to  the  principle  established  in  Doe  v.  Carter. 

Rule  discharged. 


BARLING  V.  WATERS.    Feb.  10. 

Allowance  of  bail  discharged  on  afKdavit  of  peijury  by  bail  uncontradicted. 
Detainer  against  principal  in  custody,  refused. 

One  of  the  bail  in  this  cause  swore  that  he  had  property  in  the  funds,  and 
the  other  that  he  had  paid  the  amount  of  a  judgment  against  him  in  the  palace 
court 

Merewether,  Serjt.,  upon  affidavits  which  showed  that  these  and  many  other 
statements  made  by  the  bail  were  false,  obtained  a  rule  nisi  to  quash  the  rule 
for  the  allowance  of  bail,  and  to  detain  the  defendant,  then  in  the  custody  of, 
the  sheriff  of  Middlesex  for  another  cause. 

Upon  affidavit  of  service  of  this  rule  upon  the  defendant  and  both  of  the 
hail,  and  of  an  order  for  the  bail  to  attend  the  court, 

Per  Curiam.  No  cause  being  shown,  we  order  the  allowance  of  bail  to  be 
*4341  ^is<^^^£^>  ^^  ^®  cannot  make  '''absolute  the  latter  part  of  the  rule,  the 
^  bail  not  being  before  us,  and  knowledge  of  their  misconduct  not  being 
brought  home  to  the  defendant 


HOULDEN  V.  FASSON.    Fd>.  10. 

Writ  retnrnable  the  3d  of  November  instead  of  **  the  morrow  of  All  Souls,"  quashed  for 

irregularity. 

Wilds,  Seijt,  obtained  a  rule  nisi  to  set  aside  the  ca.  sa.  issued  in  this 
cause;  the  bail-bond  taken  thereon;  the  assignment  of  the  bail-bond,  and  all 
subsequent  proceedings,  for  irregularity,  with  costs. 

The  irregularity  was,  that  by  mistake  the  writ  had  been  made  returnable  on 
**  the  3d  of  November,"  instead  of  the  usual  return, ''  the  morrow  of  All  Souls ;" 
a  mistake  which  the  plaintiff  prayed  leave  of  this  court  last  term  to  amend,  but 
was  refused. 

Merewether,  Serjt,  showed  cause.  Although  the  statute  of  24  G.  2,  c.  48,  s.  7^ 
requires  the  writ  to  be  returnable  on  ''the  morrow  of  All  Souls,"  that  is,  the 
day  of  the  morrow  of  All  Souls,  which  this  writ  was,  it  does  not  in  terms  require 
to  be  returnable  on  that  day  by  that  particular  description.  And,  although  the 
practice  has  been  to  use  that  description  of  the  day,  still  the  Court  ought  (as 
tbey  have  done  in  some  cases)  to  look  at  the  substance  and  not  the  form,  and 
support  the  writ,  which,  in  truth,  appears  to  be  returnable  on'  the  proper  day. 
If  the  writ  be  described  in  the  declaration  on  the  bul-bond  as  returnable  "  on 
the  morrow  of  All  Souls,"  to  wit,  the  3d  day  of  November,  the  statute  is  com- 
plied with  by  such  an  allegation :  and  when  the  writ  is  produced  to  prove  thai 
allegation,  there  can  be  no  variance.  In  all  the  cases  in  which  a  writ  has  been 
*4251  ^^  ^^^  ^^'  *being  returnable  on  a  day  certain  instead  of  a  general  return 
-■  dayi  the  day  certain  has  not  been  the  identical  day  of  the  general  return. 
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Miles  r.  Bond,  1  Str.  399,  Inman  v.  Huisb,  2  N.  R.  133,  Walker  v.  Hawkey, 
5  Taunt.  853,  Crofts  v,  Stocklej,  6  Bingh.  32,  Johnson  v,  Dobell,  1  Mo.&  P.  28. 
On  serviceable  process,  the  party  is  obliged  by  statute  to  endorse  the  actual  day 
of  the  month ;  and  the  object  of  the  legislature  was  to  render  the  process  thereby 
more  intelligible.  [Park,  J.  The  legislature  by  requiring  the  day  of  the 
month  to  be  endorsed,  show  that  they  considered  it  something  different  from  the 
old  legal  style  of  the  day,  which,  but  for  such  enactment,  the  party  must  have 
employed.]  The  statute  compels  him  to  use  the  new  appellation ;  before,  he 
was  at  liberty  to  employ  the  new  or  the  old. 

TiNDAL,  C.  J.  These  common  returns  have  been  handed  down  from  time 
immemorial,  and  it  is  singular  we  should  now  be  called  on  to  make  alterationa 
and  permit  a  party  to  frame  writs  of  his  own.  Kule  absolute. 


*SAWBRn)a£;  Demandant;  JEYES,  Tenant;  PARSONS  and  Four  ^^^^ 

Others,  Vouchees.     Fd>,  10.  ^ 

Recovery  allowed  to  pass,  although  the  warrant  of  several  vonchees  was  on  separate  pieces 

of  parchment. 

On  the  motion  of  Peake,  Serjt.,  and  an  affidavit  that  the  vouchees  lived  in 
different  parts  of  the  country,  the  Court  allowed  this  recovery  to  pass  and  be 
recorded  as  of  this  term,  notwithstanding  the  warrants  of  attorney,  which  were 
joint  and  several,  were  on  two  separate  pieces  of  parchment.  Three  commis- 
sioners residing  in  different  places  were  named  in  the  dedimus  potestatem, 

Pcake  mentioned  Balch  v.  Phelps,  3  B.  &  P.  366,  which  seemed  against  his 
application,  but  added,  that  the  Court  had,  on  his  motion,  done  the  same  thing 
last  year.  Separate  warrants  being  allowed  in  real  proceedings,  it  was  not  easy 
to  see  why  they  should  be  objected  to  in  fictitious. 

TiNDAL,  C.  J.  The  dedimus  is  addressed  to  commissioners  residing  in  dif- 
ferent places,  and  they,  for  convenience,  take  the  warrants  on  separate  parch- 
ments.    I  see  no  objection  on  principle.  Fiat. 


♦CHARLETON  and  Another  v,  MORRIS  and  BEAVAN,  BaU  of  rtiqi 

OREENAWAY.     Feb.  10.  ^ 

llie  bail  consented  to  the  defendant*s  giving  a  eognottt  on  such  terms  as  he  could  obtain  from 
the  plaintiff.  A  cognovit  was  then  given  in  February  to  pay  in  May ;  default  having  been 
made  in  May,  the  defendant  negotiated,  but  in  vain,  till  June  13th. 

The  bail  having  been  proceeded  against  without  any  notice  of  this  negotiation,  the  proceeding* 
were  set  aside. 

The  bail  in  this  cause  consented  to  a  cognovit  being  given  "  upon  such  terms 
as  might  be  agreed  on  between  the  plaintiff  and  defendant ;"  whereupon  Green- 
away  gave  a  cognovit  on  the  5th  of  February,  1829,  under  which  he  was  to  pay 
a  portion  of  the  costs  on  the  5th  of  March  then  next,  and  the  residue,  with  the 
debt  and  interest,  in  May ;  and  if  default  were  made  in  either  of  such  payments, 
the  plaintiffs  were  to  be  at  liberty  to  sign  judgment,  and  proceed  thereupon  as 
they  might  be  advised. 

The  debt  was  not  paid,  and  some  negotiation  took  place  between  the  plaintiffs 
and  Oreenaway 's  attorneys  for  further  time ;  but,  the  negotiation  proving  fruit- 
less, judgment  was  signed  against  Greenaway  on  the  13th  of  June. 

On  the  30th  of  June  a  ca.  9a,  against  Greenaway  was  left  in  the  secondary's 
office,  to  be  returned  non  eat  tnventui.  On  the  27th  of  October  and  13th  of 
November  two  writs  of  tdre  /acicu  agunst  the  bail  were  left  at  the  office  of  the 
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sheriff  of  Middlesex,  with  orders  to  be  returned  nihil.     Judgment  was  signed 
against  the  bail  on  the  26th  of  November. 

Of  these  proceedings  the  bail  deposed  thej  hod  no  notice,  till  on  the  2l8t  of 
December  last  Morris  was  informed  that  a  writ  of  execution  had  been  issued 
against  him  for  the  amount  of  the  debt  due  from  Greenaway  to  the  plaintiffs. 

On  the  22d  of  December  (up  to  which  time  the  writs  of  sci.  /a.  had  not  been 

*i*2ftl   ^^^  ^^  ^^®  cu8t08  brevium  office)  *the  bail  took  Greenaway  into  custody, 

-*   and  detained  him  in  order  to  surrender  him  in  discharge  of  themselves ; 

and,  as  they  deposed,  could  have  done  so  at  any  time  upon  receiving  intimation 

of  the  plaintiffs'  intention  to  proceed. 

Wiidtj  Serjt.,  under  these  circumstances,  obtained  a  rule  nisi  to  set  aside  the 
two  writs  of  scire  facias,  and  the  judgment  signed  thereon.  He  relied  on  Clift 
r.  Gye,  9  B.  &  C.  422,  where  a  plaintiff,  with  the  consent  of  the  bail  to  the 
sheriff,  having  taken  a  cognovit,  with  a  stay  of  execution  for  a  month,  it  was 
held,  that  although  the  bail  continued  liable,  the  debt  not  having  been  paid,  yet 
the  plaintiff  could  not  take  proceedings  against  them  without  giving  them  notice 
that  the  cognovit  was  unsatisfied. 

Toddy  and  Andrews,  Seijts.,  showed  cause.  Clift  v,  Gye  was  a  case  of  bail 
to  the  sheriff,  and  does  not  apply  in  the  case  of  bail  above,  who,  after  consent- 
ing to  a  cognomt  on  such  terms  as  their  principal  should  agree  to,  were  liable  at 
any  time,  as  much  as  if  no  such  cognovit  had  been  given.  After  such  a  conccs- 
Bion,  they  Were  bound  to  search  for  the  plaintiffs'  proceedings,  and  cannot  com- 
plain of  want  of  notice. 

TiNDAii,  C.  J.  The  rule  most  be  made  absolute.  If  the  agreement  had 
been  that  the  bail  would  consent  to  any  terms  their  principal  might  make  then 
or  afterwards,  the  case  might  have  been  different ;  though  even  then  it  would 
seem  to  fall  within  the  principle  of  that  which  has  been  cited.  But  all  the  bail 
agree  to  here  is,  a  cognovit  upon  such  terms  as  their  principal  should  obtain ; 
^Aoqi  ^^^^  ^9  ^P^°  executing  the  cognovit.  If  there  *were  subsequent  nego- 
^  tiations,  the  bail  should  at  least  have  been  informed  that  they  were  at 
an  end  before  the  plaintiff  proceeded  against  them. 

Park,  J.  In  Clift  v.  Gye  the  defendant  was  to  have  time  for  a  month ;  the 
rei^ponsibility  of  the  bail  there  was,  to  perfect  special  bail;  but  though  time  was 
given  for  a  month.  Lord  Tenterden  held  they  could  not  be  charged  tiU  notice  was 
given  that  the  cognovit  was  unsatisfied. 

Gaselee,  J.  This  Court  has  repeatedly  expressed  its  displeasure  at  the  prac- 
tice of  returning  two  nihils  to  a  scire  facias,  and  then  proceeding  without  notice 
to  the  opposite  party.  The  justice  of  the  case  is,  that  the  bail  should  have  notice 
before  they  are  called  on  in  respect  of  their  principal. 

BosANQUKT;  J.,  concurring,  the  rule  was  made  .  Absolute. 


BARNARD  M'CRANDLE  «.  BARWISE  and  WARRY.    Feb.  10. 

Defendant  took  plaintifF  by  mistake  under  a  bail  reco^isance,  entered  into  bv  a  person  of  the 
name  name*  and  upon  discovering  the  mistake,  discharged  him  after  some  Uitfe  delay ;  defend- 
ant having  then  pleaded  the  recognisance  in  bar  to  an  action  of  trespass  brought  by  the  plain- 
tiff for  the  imprisonment,  the  Court  refused  to  strike  out  the  plea. 

Barnard  M'Crandls  being  ill  and  in  bed,  was,  on  the  17th  July,  1824, 
arrested  on  a  ca.  sa.  at  the  suit  of  Barwise,  as  the  bail  of  one  Elizabeth  Meeke, 
whom  Barwise  had  sued  in  the  King's  Bench  for  a  sum  of  141^. 
*4201  M'Crandle  had  never  become  bail  for  Mrs.  Meeke,  *nor  had  he  ever 
^  seen  or  heard  of  her ;  and  when  he  was  confronted  with  the  clerk  of 
Warry,  Barwise's  attorney,  who  had  seen  Meeke's  bail  justify,  the  clerk  instantly 
declared  that  he  waa  not  the  man  who  had  justified  ball  under  the  name  of  Bar- 
nard M'Cnadle. 

&2 
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Upon  the  clerk's  joining  M'Crandle  in  an  affidavit  to  this  effect,  Warry,  on 
the  13th  of  August,  promised  to  see  his  client  Barwise  immediately,  and  liberate 
M'Crandle. 

M'Crandle,  however,  continued  in  custody,  till,  on  the  26th  of  August,  the 
matter  was  laid  before  Lord  Chief  Justice  Abbott,  when,  by  consent  of  Warry, 
he  was  discharged  out  of  custody. 

In  August  1828  M'Crandle  commenced  the  present  action  for  trespass  and 
false  imprisonment. 

The  defendants,  after  the  general  issue,  pleaded,  secondly,  by  way  of  justifi- 
cation, that  the  plaintiff  had,  together  with  one  Pelham  Hollis,  acknowledged  a 
recognisance  of  bail  in  the  action  against  Mrs.  Meeke,  upon  which  the  ca,  wa. 
against  him  had  issued,  and  that  the  recognisance  was  now  remaining  on  the  file 
of  the  Court  of  King's  Bench. 

M'Crandle  being  advised  that  he  could  not  safely  reply  to  this  plea,  obtained 
leave  to  postpone  putting  in  his  replication  till  an  application  should  have  been 
made  to  the  Court  of  King's  Bench  on  the  subject  of  this  recognisance. 

A  rule  nisi  was  accordingly  obtained  in  that  Court  for  cancelling  the  recog 
nisance ;  but  upon  cause  being  shown,  Bayley,  J.,  and  Littledale,  J.,  the  only 
Judges  present,  discharged  the  rule  in  Michaelmas  term  last,  and  intimated  thnt 
the  plaintiff  might  reply  safely,  notwithstanding  the  recognisance. 

Upon  affidavit  of  these  circumstances, 

Adams,  Seijt.,  in  this  term,  obtained  a  rule  calling  on  the  defendants  to  show 
cause  why  their  second  plea  ^should  not  be  struck  out,  and  the  plaintiff  r^ioi 
iiave  further  time  to  reply.  He  moved  this  on  the  ground  that  the  plea  ^ 
was  false  within  their  own  knowledge,  their  conduct  amounting  to  tin  admission 
that  they  had  no  right  to  detain  the  plaintiff  from  the  13th  of  August,  when  the 
mistake  they  had  made  was  acknowledged  and  liberation  promised,  to  the  26th 
of  August,  when  the  plaintiff  was  discharged  by  the  judse. 

WUdtj  Seijt.,  (and  Peake,  Serjt.,  with  nim,)  were  to  have  shown  cause,  but 
the  Court  called  on 

Adams  to  support  his  rule.  Unless  this  rule  be  made  absolute,  the  plaintiff 
is  without  redress ;  he  cannot  deny  the  existence  of  the  recognisance,  and  it  is 
not  allowable  to  falsify  the  record  by  saying  that  the  persons  named  in  it,  or 
either  of  them,  did  not  become  bail  for  Mrs.  Meeke.  [Tindal,  G.  J.  Why 
cannot  the  plaintiff  reply  that  he  is  not  the  Barnard  M  Crandle  named  in  that 
record  ?]  It  is  doubtful  whether  such  a  replication  would  be  good  on  demurrer. 
But  the  plea  is  false  within  the  knowledge  of  the  defendants,  and  where  that  is 
the  case  the  Court  will  strike  it  out.  In  Gully  v.  The  Bishop  of  Exeter,  5 
Bingh.  45,  Best,  C.  J.,  laid  it  down  as  a  principle,  that  pleas  ought  to  be  true ; 
and  upon  the  Court's  striking  out  several  impertinent  pleas.  Borough,  J.,  said, 
1^  I  am  happy  at  this  opportunity  of  giving  a  death-blow  to  a  practice  which  has 
improperly  prevailed  for  many  years,  and  which  I  have  long  discountenanced." 
In  Whale  v.  Lenny,  6  Bingh.  12,  the  Court  refused  to  permit  a  defendant  to 
plead  inconsistent  defences ;  and  here  the  plea,  that  the  defendants  took  the 

{)laintiff  by  virtue  of  his  recognisance,  is  inconsistent  with  their  admission  that 
le  is  not  the  person  named  in  the  recognisance. 

*TiNDAL,  C.  J.  In  this  case  a  rule  has  been  obtained,  calling  on  the  r*432 
defendants  to  show  cause  why  their  second  plea  should  not  be  struck  out,  *■ 
and  why  the  plaintiff  should  not  have  further  time  to  reply.  It  appears  that 
the  facts  alleged  in  the  second  plea,  are  facts  on  which  the  defendants  rely,  and 
I  am  aware  of  no  authority  which  would  justify  us  in  depriving  them  of  that 
defence.  It  might  have  been  a  different  question  if  the  alleged  inconsistency 
of  the  defence  had  been  brought  to  our  notice  upon  the  rule  to  plead  several 
matters,  as  it  was  in  the  case  of  Gully  v.  The  Bishop  of  Exeter,  4  Bingh.  525  j 
but,  however  we  may  regret  that  the  plaintiff  should  be  put  to  difficulties  in  his 
reply,  we  cannot  now  interfere.  It  may  be  worth  while,  however,  for  him  to 
consider,  whether  he  may  not  be  mistaken  in  that  view  of  his  case,  and,  whether, 
at  all  events,  an  action  on  the  case  would  not  lie  against  the  defendants  for 
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keeping  him  in  prison  after  they  knew  he  was  not  the  person  named  in  the 
recognisance. 

Park,  J.,  concurred. 

Gaselee,  J.  I  am  of  opinion,  that  npon  this  rale  we  cannot  act.  In  Gully 
V.  The  Bishop  of  Exeter,  the  motion  was  to  discharge  the  rule  for  pleading  several 
matters.  Where  a  plea  is  false  on  the  face  of  it,  the  Court  has  sometimes  treated 
it  as  a  nullity,  (a)     But  the  present  is  clearly  not  a  sham  plea. 

BosANQUET,  J.,  concurring,  the  rule  was  Discharged. 

Adams  then  applied  for  a  rule  nin  to  rescind  the  rule  for  pleadine  several 
matters,  hut  the  Court  refused  it,  saying,  that  the  rule  had  not  heen  abused  as 
in  Gully  v.  The  Bishop  of  Exeter. 

(o)  See  Lamb  «.  Pratt,  1  D.  &  R.  577. 


•433]  »GODLEY  i;.  MARSDBN.    Feb,  11. 

Where  a  cause  was  remored  from  an  inferior  court  after  interlocutory  judgment,  and  before 

inquiry,  the  Court  refused  to  award  a  procedendo, 

Interlocutort  judgment  in  an  action  of  trespass  on  the  case,  in  the 
county  court  of  Yorkshire,  had  heen  signed  against  the  defendant  in  Octo- 
ber last  for  want  of  a  plea,  and  the  cause  was  set  down  for  inquiry  on  the  18th 
of  November,  but  a  day  or  two  preceding,  the  defendant  removed  it  by  writ  of 
pone  into  this  Court. 

Jones^  Serjt.,  obtained  a  rule  nisi  for  a  writ  of  procedendo^  on  the  ground  that 
the  poiie  was  too  late  after  judgment  by  default.  He  cited  the  language  of 
Holroyd,  J.,  in  Walker  v,  Gann,  1  D.  &  R.  769,  that  '^  it  was  a  sound  and  whole- 
some  general  rule,  that  a  cause  should  not  be  removed  from  an  inferior  jurisdio- 
tion  after  judgment  had  been  signed  there,  and  that  the  rule  was  particularly 
applicable  where  the  defendant  suffered  judgment  by  default." 

Crossy  Serjt.,  who  showed  cause,  relied  on  Bevan  v.  Prothesk,  2  Burr.  1151, 
where  the  Court  held  that  the  delivery  of  a  re.  fa,  h,  to  the  clerk  of  a  county 
court  after  interlocutory  judgment,  and  before  final  judgment,  is  a  stop  to 
all  further  proceedings  in  that  court.  He  also  referred  to^  Attenborough  v. 
Hardy,  4  D.  &  R.  362,  and  Lee  v.  Goodlad,  4  D.  &  R.  350,  where  the  pn^eed- 
ings  were  removed  after  interlocutory  judgment,  and  it  was  never  objected  that 
the  removal  was  too  late. 

*4S41       *Jo^^^'     Although  the  pone  may  stop  proceedings,  it  is  competent 
^  to  the  superior  court,  upon  investigation,  to  award  2^  procedendo.     In 
Attenborough  v.  Hardy,  and  Lee  v,  Goodlad,  the  question  was  not  raised ;  but 
Walker  v,  Gann  is  later,  and  in  point. 

TiNDAL,  C.  J.  This  rule  must  be  discharged.  The  case  of  Walker  v.  Gann 
does  not  apply;  for  there,  not  only  had  judgment  been  suffered  by  default,  but 
a  jury  had  found  damages  upon  inquiry,  so  that  nothing  remained  but  the  mere 
form  of  final  judgment.  In  the  preseut  case,  there  has  been  no  inquiry  by 
a  jury.  Cox  v.  Hart,  2  Burr.  758,  is  in  point;  there,  a  proce^^mfo  was  refused 
after  interlocutory,  and  before  final  judgment,  although  the  plaintiff  had  gone 
the  length  of  giving  notice  of  executing  a  writ  of  inquiry. 

Pakk,  J.  In  Walker  t;.  Gann  the  verdict  had  actually  been  given,  and 
nothing  remained  to  be  done  but  a  mere  formal  entry.     Cox  v.  Hart  is  decisive 

Gaselee,  J.  In  Cox  v.  Hart,  the  practice  is  stated  to  be  to  allow  the  luiheaA 
corpus^  provided  it  be  delivered  at  any  time  before  the  jury  is  sworn,  and  thai 
aficordfl  with  the  statute  43  Eliz.  c.  5. 

BosANQUET,  J.^  concurred,  and  the  rule  was  Discharged. 
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♦SHEPHERD  and  Others  v.  Bishop  of  CHESTER  and  Others.   Feb,  11.  [*435 

1.  FlaintifTs,  as  owners  of  messaages  in  a  chapelry,  alleged  a  right  to  appoint  a  corate,  in  vir* 
tue  of  their  beine  charged  annually  for  the  repair  of  the  chapel. 

The  proof  bein^,  that  the  chapel  waa  repaired  out  of  the  poor  •rate,  Held,  that  the  allegation 
W8B  not  sustained. 

2.  Where  the  point  is  reserved  at  the  trial,  a  nonsuit  may  be  entered  on  issues  found  for  the 
plaintiflf,  notwithstanding  there  be  issues  on  the  same  record  found  for  the  defendant. 

QuARE  IMPEDIT.  Bj  the  first  count  the  plaintiffs,  as  the  major  part  of  the 
owners  of  messuages,  &c.,  charged  with  the  payment  of  yearly  sums  for  the 
repair  of  Grayrigg  chapel  in  Lancashire,  and  the  support  of  the  licensed  curate 
performing  divine  service  therein,  claimed  the  right  of  nominating  a  curate  for 
the  said  chapel,  and  of  presenting  him  to  the  bishop  to  be  licensed. 

By  a  second  count  they  claimed  a  right  to  nominate  and  elect  the  curate, 
and  to  present  him  to  the  vicar  of  the  parish  for  the  time  being  for  the  approval 
of  such  vicar,  to  be  by  such  vicar  presented  to  the  bishop  to  be  licensed. 

By  a  third  and  fourth  counts  the  same  rights  were  claimed  for  the  owners  of 
messuages;  omitting  the  qualification  of  the  major  part. 

The  defendants  first  took  issue  on  the  right  in  the  first  count  generally }  and, 
secondly,  on  the  allegation  that  the  plainti&  were  the  major  part  of  the  owners 
of  messuages. 

Thirdly,  they  took  issue  on  the  right  as  alleged  in  the  second  count  eenendlj ; 
fourthly,  on  the  allegation,  that  the  plaintiffs  were  the  major  part  of  Uie  owners 
of  messuages  entitled  to  the  right  as  alleged  in  that  count ;  and,  fifthly,  on  the 
allegation,  that  the  plainti£&  had  presented  to  the  vicar  for  his  approbation. 

Similar  issues  were  joined  on  the  third  and  fourth  counts. 

*At  the  trial  before  Littledale,  J.,  last  Lancaster  assises,  the  two  first  r^Aoa 
issues  were  found  for   the  defendants;   the  third  and  fourth  fof  the  ^ 
plaintiffs,  and  the  fifth  was  abandoned. 

The  right  being  alleged  in  such  as  contributed  to  the  repairs  of  the  chapel 
and  to  the  support  of  the  curate,  and  the  evidence  tending  to  show  that  the 
repairs  of  the  chapel  were  paid,  not  by  individuals,  but  out  of  the  poor-rate,  it 
was  contended  that  the  variance  was  fatal ;  and  upon  that  and  other  alleged 
insufficiency  of  proof,  leave  was  given  to  the  defendants  to  move  to  enter  a 
nonsuit  on  the  issues  found  for  the  plaintiffs,  or  to  amend  the  postea  by  entering 
a  discharge  of  the  jury  on  those  issues,  as  being  immaterial  after  the  issues 
found  for  the  defendants,  and  the  abandonment  of  the  fifth  issue. 

Wildly  Serjt.,  having  obtained  a  rule  nisi  to  that  effect, 

Jones,  Serjt.,  who  showed  cause,  contended,  first,  that  the  two  issues  found  for 
the  plaintiffs  were  not  immaterial ;  for,  though  the  plaintiffs  had  on  the  present 
occasion  abandoned  the  fifth  issue  touching  presentation  to  the  vicar  for  approval, 
they  might  at  another  time  be  in  a  condition  to  prove  it,  and  then  the  verdict 
found  for  them  on  the  issue  showing  their  right  to  appoint  the  curate,  subject 
to  such  presentation,  would  be  most  material. 

Secondly,  the  jury  could  not  be  discharged  without  the  consent  of  the  plain- 
tiffs given  at  the  trial ;  and, 

Thirdly,  that  a  nonsuit  could  not  be  entered  after  a  verdict  had  been  found 
for  the  defendants  on  any  issue. 

TlNDAL,  C.  J.  That  verdict  was  found  subject  to  leave  to  move  to  enter  a 
nonsuit  on  the  issues  found  for  the  plaintiffs,  in  which  condition  the  plaintiff's 
counsel  ^acquiesced.  If  the  verdict  had  been  for  the  defendants  gene-  rtA^'j 
rally,  the  result  might  have  been  different ;  but  it  was  found  on  one  count  ^ 
only,  and  the  plaintiffs  themselves  have  occasioned  the  difficulty,  which  could 
not  have  arisen  in  the  old  way  of  pleading,  when  the  plaintiff  in  quare  impedit 
was  not  allowed  to  have  more  than  one  count.  The  evidence  appeared  to  the 
learned  Judge  who  tried  the  cause  insufficient  to  support  the  count  found  in 
favour  of  the  plaintiffs ;  it  appears  so  also  to  us ;  and  it  is  but  just  that  the 
plaintiffs  should  waive  that  verdict,  and  that  a  nonsuit  should  be  entered. 

The  rest  of  the  Court  concurred;  and  the  rule  was  made  Absolute. 
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QRYMES  V.  BOWEREN.     Feb.  11. 

A  pomp  erected  by  a  tenant  during  his  term,  and  very  slightly  affixed  to  the  freehold,  is 

removable  as  a  tenant's  fixture. 

Case  for  injury  to  the  reversion.  At  the  trial  before  Gurrow,  B.,  at  the 
last  Norfolk  assises,  it  appeared  that  the  defendant,  who  occupied  as  tenant 
Irom  year  to  year  certain  premises  belonging  to  the  plaintiff,  had,  at  his  own 
expense,  erected  on  the  premises  a  pump,  which  he  took  away  when  he  quitted 
them. 

The  pump  was  attached  to  a  stout  perpendicular  plank ;  this  plank  rested  on 
the  ground  at  one  end,  and  at  the  other  was  fastened  by  an  iron  bolt  or  pin  to 
an  adjacent  wall,  from  which  it  was  distant  about  four  inches.  The  pin,  which 
had  a  head  at  one  end  and  a  screw  at  the  bther,  passed  entirely  through  the 
wail. 

The  tube  of  the  pump  passed  through  a  brick  flooring  into  a  well  beneath. 

*4^1   This  well  had  originally  been  open,  '^but  the  defendant  had  arched  it 

^   over  when  he  erected  the  pump ;  and,  in  withdrawing  the  tube,  four 

or  five  of  the  floor  bricks  were  displaced,  but  the  iron  pin  which  attached  the 

perpendicular  plank  to  the  wall  was  left  in  the  wall  when  the  plank  was  removed. 

Under  the  direction  of  the  learned  Baron  (who  thought  the  pump  parcel  of 
the  freehold,  inasmuch  as  it  could  not  have  been  the  subject  of  larceny  at 
common  law),  the  jury  found  a  verdict  for  the  plaintiff,  damages  4/.,  with  leave 
for  the  defendant  to  move  to  enter  a  nonsuit. 

Wildey  Serjt.,  having  obtained  a  rule  msi  accordingly, 

Storks f  Serjt.,  now  snowed  cause.  The  general  rule  is,  that  what  is  fixed  to 
the  freehold  cannot  be  removed  by  the  tenant  without  incurring  the  consequenoes 
of  waste.  The  exceptions  to  this  rule  have  been  carefully  enumerated  by 
Lord  Ellenborough  in  Elwes  v.  Maw,  3  East,  50,  and,  as  between  landlord  and 
tenant,  seem  resolvable  into  utensils  set  up  in  relation  to  trade,  and  matters  of 
ornament,  as  marble  chimney  pieces,  pier  glasses,  and  the  like ;  and  the  pump 
in  question  does  not  fall  within  either  of  those  descriptions.  A  greenhouse, 
which  has  been  deemed  removable  when  erected  by  a  nurseryman  for  the  pur- 
pose of  his  trade  (per  Lord  Kenyon  in  Penton  v,  Robart,  2  East,  88),  yet  in 
ordinary  cases  has  been  held  irremovable.  Buckland  v,  Butterfield,  2  B.  & 
B.  54. 

Wilde,  As  between  landlord  and  tenant,  the  rule  with  regard  to  fixtures  is 
less  rigid  than  as  between  persons  standing  in  any  other  relation ;  and  custom 
^^qq-i  has  introduced  another  exception.  Articles  of  general  utility  ^and  do- 
•^  mestic  convenience, (a)  affixed  during  the  term,  have  always  been  holden 
to  belong  to  the  tenant,  and  are  either  taken  away  or  valued  as  between  him  and 
the  incoming  tenant,  upon  the  determination  of  the  term.  Such  articles  are, 
coppers,  ovens,  grates,  and  the  like.  No  doubt  a  pump  might  be  so  imbedded 
in  the  freehold  as  to  render  its  removal  improper;  but  if  it  be  so  slightly  fixed 
as  the  pump  in  question,  and  can  be  moved  entire,  it  falls  within  the  exception 
of  articles,  for  domestic  convenience.  If  this  were  a  landloitl's  fixture,  the 
tenant  might  be  precluded  from  removing  even  a  barometer  attached  to  a  wall 
by  a  nail. 

Suppose  the  well  had  been  deep,  and  it  had  been  found  convenient  to  draw 
the  water  by  means  of  a  steam-engine,  would  the  landlord  have  been  entitled 
to  retain  the  engine  ? 

TiNDAL,  C.  J.  It  is  difficult  to  draw  any  very  general  and  at  the  same  time 
precise  and  accurate  rule  on  this  subject;  for  we  must  be  guided  in  a  great 
decree  by  the  circumstances  of  each  case,  the  nature  of  the  article,  and  the  mode 
in  which  it  is  fixed.  The  pump,  as  it  is  described  to  have  been  fixed  in  this 
case,  appears  to  me  to  fall  within  the  class  of  removable  fixtures.  The  rule  has 
always  been  more  relaxed  as  between  landlord  and  tenant,  than  as  between  per- 

(a)  See  Amos  on  Fixtures,  where  all  the  cases  are  collected. 
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sons  standing  in  other  relations.  It  has  been  holden  that  stoves  are  remoyable 
daring  the  term ;  grates,  ornamental  chimnej  pieces,  wainscots  fastened  with 
screws,  coppers,  and  various  other  articles :  and  the  circumstance  that,  upon  a 
change  of  occupiers,  articles  of  this  sort  are  usually  allowed  bj  landlords  to  be 
paid  for  by  the  incoming  to  the  outgoing  tenant,  is  confirmatory  of  this  view  of 
the  question. 

"^Looking  at  the  facts  of  this  case ;  considering  that  the  article  in  dis-   r^AAQ 
pute  was  one  of  domestic  convenience ;  that  it  was  slightly  fixed ;  was   ^ 
erected  by  the  tenant ;  could  be  moved  entire ;  and  that  the  question  is  between 
the  tenant  and  his  landlord ;  I  think  the  ride  should  be  made  absolute. 

Pabk,  J.  The  rules  with  regard  to  property  of  this  description  vary  accord- 
ing to  the  relation  in  which  parties  stand  towards  each  other.  The  rule  as 
between  heir  and  executor  is  more  strict  than  as  between  landlord  and  tenant, 
and  even  as  between  landlord  and  tenant  it  has  been  relaxed  in  modem  times; 
for  in  Lawton  t;.  Lawton,  3  Atk.  13,  Lord  Hardwicke  held,  that  wainscot  might 
be  removed  by  the  tenant,  although  it  would  have  been  waste  to  have  removed 
it  in  the  time  of  Hen.  7. 

Perhaps  we  ought  not  to  look  with  too  much  nicety  as  to  the  mode  in  which 
articles  are  fixed,  when  it  has  been  holden  that  the  tenant  may  remove  ovens, 
coppers,  and  the  like.  The  present  case,  however,  is  clearly  distinguishable 
from  Buckland  v.  Butterfield,  where  a  conservatory  was  deeply  fixed  in  the  soil, 
and  formed  part  of  the  house  to  which  it  was  attached ;  and,  however  I  may 
regret  it,  seeing  that  the  value  in  dispute  is  so  small,  I  am  compelled  to  say  that 
the  verdict  which  has  been  given  is  wrong. 

Gaselee,  J.,  concurred. 

BosANQUET,  J.  I  am  of  opinion,  that  this  pump  was  removable  by  the 
tenant.  Whether  property  of  this  kind  be  removable  or  not,  depends  in  some 
degree  on  the  relation  between  the  parties :  and  in  the  relation  of  landlord  and 
tenant  the  rule  is  less  strict  than  in  others :  '^it  is  more  so  as  between  heir  r^Ml 
and  executor,  and  as  between  executor  and  remainder-man.  My  appro-  ^ 
hension.has  been  lest  we  should  be  thought  to  lay  down  any  principle  which 
would  apply  to  cases  different  from  the  present.  But  considering  that  this  is  a 
case  between  landlord  and  tenant;  that  the  pump  was  erected  by  the  tenant; 
that  it  is  an  article  of  domestic  use ;  and  can  be  removed  entire ;  I  think  the 
verdict  ought  to  be  set  aside.  Rule  absolute. 


ADCOCK  i;.  FELTON.    Feb.  12. 

Return,  *'nezt  after  fifteen  days  of  St.  Hilary/'  irregular. 

An  attachment  of  privilege  had  issued  in  this  cause  on  the  29th  of  Jannaxy, 
returnable  on  Wednesday  next  after  fifteen  days  of  St.  Hilary. 

Storks,  Serjt.,  obtained  a  rule  nisi  to  set  it  aside  for  various  irregularities: 
and,  among  others,  because  there  was  no  such  return  day  as  Wednesday  next 
after  fifteen  days  of  St.  Hilary. 

"  In  fifteen  days  of  St.  Hilary,"  would  have  been  Wednesday  the  27th  of 
January.  The  Wednesday  next  after,  was  the  3d  of  February,  legally  styled 
the  Morrow  of  the  Purification.     As  to  which, 

Jonesy  Serjt.,  who  showed  cause,  answered,  that  an  attachment  of  privilege 
must  be  made  returnable  on  a  day  certain,  and  not  on  a  general  return  day  a> 
nomine;  but  that  the  general  return  day  might  be  taken  tor  the  day  certain  as 
well  as  any  other,  provided  its  style,  as  a  general  return  day,  were  not  adopted. 
The  plaintiff,  ^therefore,  would  have  been  irregular  if  he  had  made  his  ^#442 
writ  returnable  on  the  Morrow  of  the  Purification  eo  nomine,  because  ^ 
that  was  the  style  of  the  day  in  its  quality  of  a  general  return  day;  bat  he  wtf 
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regular,  and  showed  that  he  meant  to  employ  it  as  a  day  certain^  by  styling  it 
the  Wednesday  after  fifteen  days  of  S£.  Hilary. 

TiNDAL,  C.  J.  The  return  is  irregular.  It  has  always  been  the  practice  U> 
reckon  from  one  return  day  to  the  next  ensuing,  and  then  to  commence  a  fresh 
computation.  Parties  ought  to  pursue  the  old  course;  and  not  introduce  new 
ierms;  which  may  tend  to  perplex.  Kule  absolute. 


RUSSELL  V,  DICKSON.    Feb.  12. 

The  Court  will  Dot  take  judicial  notice  of  the  aheriflTa  book. 

JoNSS,  Seijt.,  on  the  part  of  one  of  the  bail,  moved  to  set  aside  a  cognovit^ 
and  ca.  sa.  in  this  cause,  for  irregularity,  on  an  affidavit  that  the  damages  laid 
in  the  declaration  were  300/. ;  and  that  the  cognovit  was  given  for  500/.,  con- 
ditioned for  payment  of  250/.  17s.,  and  28/.  18«.,  and,  that  by  the  writ  of  ca, 
ta.  as  appeared  by  an  entry  in  the  hook  kept  at  the  office  of  the  sheriff y  the  sheriff 
was  commanded  to  take  the  defendant  to  satisfy  404/.  11<.  damages  recovered 
by  the  plaintiff. 

It  appeared  that  the  cognovit  had  been  sanctioned  by  the  bail  themselves, 
who  baid  signed  a  consent  that  it  should  not  exonerate  them  from  their  liability ; 
and  the  only  question  was.  Whether  the  sheriff's  book  was  sufficient  evidence 
of  the  irregularity  in  the  amount  of  the  ca.  sa, 

^4,0-1       *  Wildcj  Serjt.,  who  showed  cause,  contended,  that  the  sheriff's  book 
^  was  not  a  public  document,  but  a  mere  memorandum,  and  no  evidence 
when  the  writ  itself  might  have  been  inspected. 

Jones  urged,  that  upon  motions  supported  by  affidavit  the  same  strictness  was 
not  observed  with  regard  to  evidence  as  in  trials  at  Nisi  Prius,  and  the  party 
might  not  be  able  to  obtain  the  writ. 

TiNDAL,  C.  J.  The  question  is,  Whether  we  are  to  take  judicial  notice  of 
the  sheriff's  book.  That  may  show  one  thing,  and  the  writ  another.  The 
party  might  have  gone  to  the  office,  and  have  ascertained  whether  the  writ  was 
returned.  Bule  discharged. 


GREEN  V.  POLE.    FA.  12. 

Plaintiff,  who  had  taken  a  verdict  aubject  to  an  award  nnder  an  order  of  nin  jtriwt,  after  the 
case  had  been  heard,  and  juat  before  the  award  was  about  to  be  made,  revoked  ihe  arbitra- 
tor's authority,  with  circumstancea  aavoiiring  of  tnalajidei,  and  gave  fresh  notice  of  trial. 

The  order  of  nisi  prius  not  having  been  mule  a  rule  of  court,  the  Court  refused  to  stay 
proceedings. 

By  an  order  of  iVm  Priusy  and  with  the  consent  of  all  parties,  a  verdict  was 
taken  in  this  cause  for  lOOOZ.  damages,  subject  to  the  award  of  a  barrister. 

Before  the  arbitrator  made  his  award,  the  plaintiff  revoked  his  authority  by 
deed,  and  gave  notice  for  trial  at  the  sittings  in  this  term. 

At  the  time  of  the  revocation,  the  order  of  Nisi  Prius  had  not  been  made  a 
rule  of  Court. 

Toddy,  Serjt.,  therefore,  on  the  part  of  the  defendant,  obtained  a  rule  nisi  to 
*4441  ^^^^  proceedings  till  the  ^Court  should  further  order,  upon  an  affi- 
-*  davit,  which  stated,  that  after  all  the  evidence  had  been  gone  through 
on  both  sides,  at  great  length,  before  the  arbitrator,  the  8th  of  December  last 
was  fixed  for  the  counsel  to  sum  up  the  case,  and  that  the  plaintiff  revoked  the 
arbitrator's  authority,  without  any  application  to  postpone  that  meeting  tcr  the 
purpose  of  obtaining  witnesses  in  reply  to  the  defendant's  case. 
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In  answer  to  this  the  plaintiff's  attorney  deposed,  that  at  the  last  meeting 
previous  to  the  8th  of  December,  the  pliuntiff's  counsel  stated,  that  evidence 
would  be  adduced  to  contradict  the  defendant's  case ;  that  application  was  after- 
wards made  to  six  individuals,  who  were  able  to  give  material  evidence  for 
the  plaintiff,  and  to  contradict  and  discredit  certain  of  the  defendant's  witnesses ; 
and  that  in  consequence  of  their  refusal  to  attend  the  arbitrator,  the  plaintiff 
revoked  his  authority. 

Wilde  and  Andrews,  Serjts.,  who  showed  cause,  contended,  that  the  revoca- 
tion of  the  arbitrator's  authority  was  no  ground  for  staying  the  proceedings,  par- 
ticularly as  the  order  of  Nisi  JPrius  was  not  made  a  rule  of  Court ;  Clapham  r. 
Higham,  1  Bingh.  87. 

Taddtf  urged  the  mala  fides  of  the  plaintiff.  It  appeared,  on  his  own  show- 
ing, that  his  witnesses  had  refused  to  attend  the  arbitrator,  which  could  only 
have  arisen  from  their  inability  to  establish  his  case. 

TiNDAL,  C.  J.  We  have  every  inclination,  if  we  had  the  power,  to  make 
this  rule  absolute ;  but  we  have  no  power  to  do  so.  All  who  submit  to  arbitra- 
tion have  the  right  to  revoke  the  arbitrator's  authority  before  the  *award  r^AA^ 
is  made.  The  only  way  of  deterring  them,  is,  by  making  the  order  of  ^ 
Nisi  Prius  a  rule  of  Court,  when  the  fear  of  an  attachment  may  induce  them 
to  submit.  Rule  discharged. 


BOOTH  and  Another  v.  MIDDLECOAT  and  Others.    Feb.  12. 

One  of  several  defendants  in  an  action  of  debt  having  pleaded  bankruptcy,  plaintiff  entered  a 

nolle  prosequi  as  to  him  : 
Held,  that  such  defendant  was  not  entitled  to  his  costs  under  8  Elis.  c.  2,  although  before  plea 

the  plaintiff  was  apprised  of  the  bankruptcy. 

Debt  on  a  bail-bond. 

As  soon  as  an  appearance  had  been  entered,  and  before  plea  pleaded,  the 
attorney  of  the  defendant  Middlecoat  told  the  plaintiff's  attorney  that  Middle- 
coat  was  a  bankrupt  and  had  obtained  his  certificate.  The  plaintiff's  attorney 
took  no  step  to  discharge  Middlecoat,  who  thereupon  pleaded  his  bankruptcy 
and  certificate,  and  ruled  the  plaintiffs  to  reply ;  whereupon  a  replication  was 
filed  as  to  the  other  defendants,  and  a  nolle  prosequi  entered  as  to  Middlecoat. 

JRusselly  Serjt.,  obtained  a  rule  nisi  for  the  plaintiffs  to  pay  Middlecoat  his 
costs  of  this  action  under  the  statute  8  Eliz.  c.  2,  s.  2,  which  gives  a  defendant 
his  costs  in  case  a  plaintiff  after  declaration  suffer  a  suit  to  be  discontinued,  or 
otherwise  be  nonsuited  in  the  action. 

In  the  case  of  Cooper  v.  Tiffin,  3  T.  E.  511,  in  which  the  plaintiff,  after  dec- 
laration, discovering  that  the  defendant  was  an  infant,  entered  a  nolle  prosequx, 
the  Court  on  argument  said,  ''  That  the  case  of  nolle  prosequi  could  not  be  dis- 
tinguished in  reason  from  that  of  a  discontinuance,  for  that  in  this,  as  well  as 
in  that,  the  party  might  afterwards  commence  another  action  for  the  same  cause ; 
and  '^that  tlie  practice  had  been  to  eive  costs  in  such  cases."  And  r^*^^ 
though  in  Harewood  v.  Matthews,  2  Tidd.  981,  9th  edit.,  the  Court  re-  ^ 
fused  the  defendant  his  costs  on  a  noUe  prosequi^  the  plaintiff  there  had  no  notice, 
as  in  the  present  case,  of  the  defendants'  non-liability  before  plea  pleaded.  In 
Jackson  v.  Chambers,  8  Taunt.  643,  the  defendant  was  allowed  her  costs  under 
the  statute,  8  Eliz.  c.  2,  s.  2,  although,  upon  the  argument,  Yaughan,  Serjt., 
cited  the  case  of  Harewood  v.  Matthews. 

Wilde,  Serjt.,  showed  cause.  A  defendant  who  is  discharged  neither  by  dis- 
continuance nor  nonsuit,  may  sometimes  be  within  the  equity  of  the  statute ;  as, 
if  he  were  never  liable  to  the  action ;  which  was  the  case  of  the  infant  in 
Copper  V.  Tiffin ;  but  if  he  be  primd  fa/de  liable,  and  his  plea  is  a  defence  aris- 
ing since  he  incurred  the  obligation  on  which  he  is  sued,  he  is  not  entitled  to 
his  costs  upon  a  nolle  prosequi^  at  least  in  actions  on  contract;  and  Harewood 
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V.  Matthews  is  in  point.  Cases  in  tort  are  essentially  different,  because  there 
one  joint  wrong-doer  cannot  levy  contribation  of  the  others ;  and  this  explains 
the  decision  in  Jackson  v.  Chambers,  which  Dallas^  C.  J.,  distingaished  also  on 
another  ground  from  Harewood  v.  Matthews. 

Rus»dl.  In  the  present  case,  the  plaintiff  having  had  notice  before  plea 
pleaded  that  the  defendant  was  not  liable,  and  yet  having  unnecessarily  com- 
pelled him  to  incur  the  expense  of  pleading,  the  case  is  the  same  as  if  the  de- 
fendant had  never  been  originally  liable. 

TiNDAL,  C.  J.  I  think  tnis  case  is  not  within  the  principle  of  the  8  Eliz.  o. 
2,  8.  2,  which  gives  a  defendant  his  costs,  in  case  a  plaintiff  after  declaration 
MXT\  ^^^*^^  ^  ^^  ^  ^  discontinued,  or  be  otherwise  nonsuit  in  the  ^action. 
^  It  has  been  said,  that  in  some  cases  a  nolle  prosequi  is  within  the  equity 
of  this  statute :  that  is,  where  what  has  been  done  amounts  to  a  discontinuance 
or  a  general  nonsuit.  We  do  not  impeach  the  decision  of  Jackson  v.  Chambers, 
where  there  were  several  defendants  in  trespass,  and  the  one  in  whose  favour  a 
noUe  prouqui  was  entered,  would  have  no  means  of  obtaining  costs  against 
the  others :  but  we  accede  to  the  practice  as  laid  down  in  Harewood  v.  Mat- 
thews, and  neither  on  the  particular  circumstances  of  the  case,  nor  under  the 
equity  of  the  statute  do  we  think  the  defendant  entitled  to  his  costs. 

Park,  J.  It  is  impossible  to  distinguish  Harewood  v.  Matthews,  which  has 
decided  the  present  case.  Rule  discharged. 


DOE  dem.  HOLT  and  Others  v.  ROE.    Feb,  12. 

1.  D.  hayinff  given  a  cognovit  for  357/.,  mortgaged  certain  premiaea  aa  a  aecurity  foi'  the  pay- 
ment of  tnat  sum,  and  the  costs  of  the  judgment,  and  all  other  costa  and  charges  whatsoever 
attending  the  same. 

The  mortgagee  having  levied  execution,  her  right  to  the  goods  seized  was  disputed  in  an  action 

at  the  suit  of  certam  persons,   who  claimed  to  be  assignees  of  D.  under  a  bankruptcy. 

The  mortgagee  failed  upon  a  first  trial,  but  succeeded  m  a  second,  D.  proving  not  to  be 

bankrupt : 
Held,  that  the  mortgagee  could  not  claim  from  D.  the  ooata  of  this  action,  as  costs  or  charges 

attending  the  judgment  confessed  by  D. 

2.  D.  having  statea  at  the  execution  that  certain  goods  levied  were  not  his  property,  and  the 
sheriff  havine,  by  inquisition,  ascertained  that  thev  were,  the  mortgagee  was  holden  entitled 
to  claim  of  V.  the  eosts  of  the  inquisition,  if  she  had  paid  them  to  the  sheriff. 

One  Dally  being  indebted  to  Rebecca  Holt,  the  lessor  of  the  plaintiff,  gave 
her  a  cognovit  for  357/.  18s.,  with  a  stay  of  execution  till  November  1825. 
♦4481       *Upon  an  application  for  further  time  to  pay,  he,  by  indenture,  de- 
^  mised  to  her  the  premises  sought  to  be  recovered  in  this  ejectment,  for 
ninety-nine  years,  with  a  proviso  for  making  void  the  indenture  upon  payment 
of  the  before-mentioned  debt  and  interest  by  instalments,  without  any  deduction 
or  abatement  whatsoever ;  the  first  instalment  to  be  paid  in  August  1826.    The 
indenture  also  contained  a  covenant  by  Dally,  that,  after  default  made  in  such 
payment,   it  should  be  lawful  for  the  said  Rebecca  Holt  and  Rpbert  Rees 
to  enter  into  the  said  premises  and  quietly  possess  and  enjoy  the  same ;  and  for 
farther  assurance  by  Bally,  it  was  further  declared  that  it  should  be  lawful  for 
the  said  Rebecca  Holt  and  Robert  Rees  to  enter  up  judgment  on  the  said  cogno- 
vit signed  by  Dally,  and  that  such  judgment,  when  so  entered  up,  should  stand 
and  be  as  a  security  for  payment  of  the  said  sum  of  357/.  .18s.    with  inte- 
rest, and  costs;  and  that  in  case  default  should  be  made  in  payment  of  the  said 
sum  of  357/.  18«.,  or  the  interest  as  aforesaid,  or  any  part  thereof  as  therein 
mentioned,  it  should  be  lawful  for  the  said  Rebecca  Holt  and  Robert  Rees 
to  issue  execution  on  the  said  judgment,  and  thereunder  from  time  to  time 
to  levy,  until  the  whole  of  the   said  sum  of  357/.  18^.  and  interest  should 
be  fully  paid  and  satisfied,  together  with   the  costs  of  such  judgment,   and 
aU  other  costs  and  charges  whatsoever  attending  the  same. 
In  October  1826  (the  first  instalment  due  in  August  not  having  been  paid) 
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Holt  issued  9Lfi,/a,  under  the  judgment  on  the  coffnavit,  for  315/.  12<.  7(2.,  the 
balance  then  due  to  her  out  of  the  357/.  18«. 

The  815/.  12«.  Id.  was  levied  bj  the  sheriff,  and  paid  to  Holt;  but 
Dally  having  given  the  sheriff  notice  that  the  goods  seized  belonged  jointly  to 
him  and  one  Deacon,  the  sheriff  impannelled  a  jury  to  determine  the  question 
of  property,  and  the  expense  of  that  inquiry  amounted  to  20/. 

*A  commission  of  bankruptcy  having  been  issued  against  Dally  about  r^^jQ 
this  time,  his  assignees  sued  Holt  for  the  money  levied  on  Daily's  goods  ^ 
and  paid  her  by  the  sheriff,  and  on  the  trial  of  the  cause  a  verdict  waa  found  for 
the  assignees. 

This  verdict  was  set  aside  on  a  motion  for  a  new  trial,  and  Holt  having  taken 
the  record  down  by  proviso  to  a  second  trial,  a  verdict  was  there  given  in  her 
favour,  and,  on  a  special  case,  confirmed  by  the  Court  of  King's  Bench,  on  the 
ground  that  Dally  was  not  a  trader. 

The  costs  of  this  second  trial  were  paid  her  by  Dally^s  assignees;  but  the  costs 
of  the  first  trial,  the  costs  of  taking  down  the  record  by  proviso,  and  the  costs  of 
the  inquiry  by  the  sheriff  to  ascertain  whether  the  goods  he  had  seized  belonged 
to  Dally  or  to  Dally  and  Deacon,  amounting  altogether  to  220/.,  remained  unpaid. 

The  lessors  of  the  plaintiff,  therefore,  commenced  this  ejectment,  considering 
these  as  '^  costs  and  charges  attending  the  judgment,"  as  a  security  for  which 
the  premises  in  question  had  been  demised  to  them  by  Dally. 

Wildt,  Serjt.,  on  the  part  of  Ridge,  the  tenant  in  possession,  who  bad  entered 
into  the  consent  rule  to  defend,  and  to  whom  Dally  had  conveyed  the  equity  of 
redemption,  obtained  a  rule  nisi  calling  on  the  lessors  of  the  plaintiff  to  stay  the 
proceedings,  and  assign  the  premises  to  Ridge  at  his  expense,  upon  the  ground 
that  the  judgment  under  the  cognovit^  and  all  costs  attending  it,  bad  been  dis- 
charged by  the  levying  of  the  315/.  12s,  Id,,  and  the  payment  of  the  costs  in 
the  second  trial  in  the  action  brought  by  Daily's  assignees.  He  contended  that 
the  costs  of  an  action  brought  by  strangers,  who  ultimately  appeared  to 
have  no  valid  claim  upon  the  effects  of  the  mortgagor,  were  no  part  of  the 
costs  *and  charges  attending  the  judgment  confessed  by  the  mortgagor.  rtA^ 
The  inquisition  under  the  execution  upon  that  judgment  was  holden  ^ 
by  the  sheriff  for  his  own  safety,  and  he  therefore,  not  the  mortgagor,  ought  U) 
defray  the  expense  of  it. 

Toddy y  Serjt.,  who  showed  cause,  urged  that  the  inquisition  having  been 
rendered  necessary  by  the  mortgagor's  asserting  that  the  goods  did  not  belong 
to  him,  he  was  estopped  to  say  that  the  expenses  attending  it  were  not  costo 
attending  the  judgment  he  had  confessed.  So,  the  action  of  the  assignees  was 
a  contest  occasioned  by  the  judgment  the  validity  of  which  the  mortgagor  was 
bound  to  support ;  the  charges  of  that  action^  therefore^  were  charges  attending 
tbe  judgment. 

WUde,  The  mortgagor  having  turned  out  not  to  be  a  bankrupt,  has  no  con- 
nexion with  the  action  of  his  supposed  assignees ;  they  defrayed  the  costs  of 
the  second  trial,  on  which  the  mortgagee  succeeded  \  it  may  be  presumed,  there- 
fore, to  have  been  by  her  own  default  that  she  failed  on  the  first  \  and,  at  all 
events,  costs  occasioned  by  her  own  default  cannot  be  esteemed  costs  attending 
the  judgment  confessed  by  the  mortgagor. 

TiNDAL,  C.  J.  It  appears  to  me  that  the  costs  of  the  action  brought  by  the 
assignees  are  not  costs  secured  by  the  instrument  which  the  mortgagor  has  exe- 
cuted. That  was  an  action  brought  by  strangers ;  and  if  it  had  been  met  with 
a  good  defence  at  first,  as  it  was  ultimately,  the  coste  now  sought  would  not 
have  been  unpaid.     The  costs  of  the  inquisition  may  be  left  to  the  prothonotarj- 

Gabelee,  J.  Whatever  portion  of  the  oosts  of  the  sheriff's  inquisition  was 
paid  by  the  lessor  of  the  ^plaintiff,  I  think  she  is  now  entitled  to.  If  r*^\ 
ihey  were  defrayed  by  the  sheriff,  she  cannot  claim  them.  ^ 

The  rest  of  the  Court  concurred. 

Rule  absolute,  upon  payment  of  such  portion  of  the  oosts  of  the  inq^>' 
iioD^  if  any^  as  the  prothonotarj  should  think  right 
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KUTHERFORD  v.  EVANS.    FA.  12. 

1.  Libel.  The  declaration  alleged,  that  the  plaintiflThad  been  appointed  as  surveyor  of  a  com- 
pany or  society,  called  *'  The  New  England  Company;"  and  had  been  employed  as  such  ; 
and  that  defendant  libelled  him  in  his  employment. 

Held,  that  it  was  not  necessary  to  allege,  with  extreme  precision,  the  description  cf  the  com- 
pany,  or  to  prove  the  plaintiff's  appointment,  the  libel  being  alleged  of  the  plaintiff  in  bis 
employment. 

2.  The  libel  charged  plaintiff  with  being  the  most  artful  scoundrel  that  ever  existed,  and  with 
beinff  insolvent;  but  the  writer  added,  that  he  had  never  disclosed  the  matter,  nor  ever 
would,  except  to  the  person  whom  he  addressed  and  his  friend.  This  latter  assertion  was 
omitted  in  tl.e  declaration :  Held,  that  the  omission  was  not  material. 

The  first  count  of  the  declaration  stated,  That  the  plaintiff,  for  a  Ions  time 
before  and  at  the  time  of  the  composing  and  publishing  the  false,  scandalous, 
malicious,  and  defamatory  libel  by  the  defendant  thereinafter  mentioned,  and 
before  and  at  the  time  of  the  committing  of  the  several  grievances  by  the  de- 
fendant thereinafter  mentioned,  carried  on  the  trade  and  business  of  a  carpenter, 
builder,  and  surveyor,  and  had  been  appointed  the  surveyor,  agent,  and  steward 
of  a  certain  company  or  society  of  persons  called  the  New  England  Company, 
aiid  in  such  capacity  had  been  and  was  employed  by  the  said  company,  and  had 
always  conducted  himself  with  credit,  skill,  care,  punctuality,  fidelity,  and 
^AM-i   integrity  towards  the  said  company,  and  all  ^others  employing  him  in 

^  the  way  of  his  said  trade  and  business,  and  until  the  committing  of  the 
said  several  grievances  by  the  defendant  thereinafter  mentioned,  had  never  been 
suspected  of  being  guilty  Of  any  extravagance  or  misconduct  in  his  said  employ- 
ment by  the  said  company,  or  of  abusing  the  trust  or  confidence  reposed  in  him 
by  the  said  company  in  his  said  employment,  or  of  having  made  default  in  pay- 
ment of  the  moneys  due  and  owing  from  him  to  his  several  creditors,  or  of  being 
in  insolvent  circumstances,  but  was  of  good  name,  fame,  and  credit,  and  was 
gaining  great  profits  in  his  said  employment  by  the  said  company  and  by  his 
said  trade  and  business,  to  the  comfortable  support  of  himself  and  his  family, 
and  the  great  increase  of  his  riches,  to  wit,  at  London :  Yet  the  defendant  well 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition  of  the 
said  plaintiff,  and  contriving  and  wickedly  and  maliciously  intending  to  injure 
•the  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace,  with  the  said  company,  and  with  and 
amongst  his  said  employers,  and  all  his  neighbours  and  other  good  and  worthy 
subjects  of  his  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  the 
said  company,  and  by  and  amongst  his  employers  and  neighbours  and  the  said 
subjects,  that  he  had  been  and  was  guilty  of  the  offences  and  misconduct  there- 
in after  mentioned  to  have  been  charged  upon  and  imputed  to  him,  and  to  cause 
the  said  company  to  dismiss  and  discharge  him  from  their  said  employment, 
and  thereby  to  injure  him  in  his  said  business  and  employment,  and  to  vex, 
harass,  oppress,  impoverish,  and  wholly  ruin  him,  to  wit,  on,  &c.,  at,  &c., 
falsely,  wickedly,  and  maliciously  did  compose  and  publish,  and  cause  and 
procure  to  be  published  of  and  concerning  the  said  plaintiff,  and  of  and  con- 
^  I  eo-i    cerning  his  said  business  and  ^employment  by  the  said  company,  and  of 

-*  and  concerning  the  plaintiff  in  his  said  trade  of  carpenter,  builder,  and 
surveyor,  and  of  and  concerning  an  alleged  default  in  payment  of  the  moneys  due 
and  owing  from  the  said  plaintiff  to  his  said  several  creditors  as  aforesaid,  a 
certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  the  form  of  a  letter 
addressed  to  one  James  Gibson,  he  the  said  James  Gibson  then  and  there 
being  the  treasurer  of  the  said  company,  containing  amongst  other  things  the 
false,  scandalous,  malicious,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  his  said  business  and  employ- 
ment by  the  said  company,  and  of  and  concerning  his  alleged  default  in  pay- 
ment of  the  moneys  due  and  owing  from  the  said  plaintiff  to  his  said  several 
creditors  as  aforesaid,  that  is  to  say,  ''I  (meaning  the  said  defendant)  should 
have  been  silent  notwithstanding  my  anxious  desire  to  put  you  (meaning  the 
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said  James  Gibson)  npon  your  gaard  against  the  most  artful  scoundrel  (meaning 
the  plaintiff)  that  ever  existed :  the  natural  punishment  of  his  extravagance 
and  misconduct  is  fast  approaching,  he  is  in  every  person's  debt,  his  ruin 
cannot  be  long  delayed,  and  he  is  not  deserving  of  the  slightest  commiseration. 

The  libel  proved  in  support  of  this  declaration,  was  a  letter  from  the  defendant, 
as  fellows,  addressed  to  the  treasurer  of  the  New  England  Company,  by  whom 
the  plaintiff  had  been  employed. 
"  My  dear  Sir, 

''  I  was  very  sorry  to  find  by  your  letter  received  to-day,  that  you  had  been  bo 
uncomfortably  circumstanced  respecting  the  infbrmation  I  gave  you  previously 
to  your  leaving  Eveswell.  I  fully  expected  our  friend  would  have  seen  you 
soon  after,  or  I  should  have  been  silent  notwithstanding  my  anxious  desire  to 
put  you  upon  *your  guard  against  the  most  artful  scoundrel  that  ever  r^cjci 
existed.  The  natural  punishment  of  his  extravagance  and  misconduct  ^ 
is  fast  approaching :  he  is  in  every  person's  debt.  His  ruin  cannot  be  long 
delayed ;  and  he  is  not  deserving  of  the  slightest  commiseration.  But  it  is  my 
most  anxious  request  that  this  fellow's  misconduct  may  not  entail  ruin  in 
another  quarter.  Were  I  to  be  the  cause  of  such  disaster  and  destruction  to  so 
many  that  are  innocent,  I  could  never  forgive  myself;  and  I  pledge  my  sacred 
word  of  honour  that,  excepting  to  you  and  to  our  friend,  I  have  never  disclosed 
the  affair,  nor  ever  will.  If  you  can  inform  me  when  our  friend  is  to  be  in 
London,  I  will  meet  him,  as  I  had  much  rather  we  talk  the  subject  over  before 
any  steps  are  taken.  "  I  am,  &c., 

"E.  Evans." 

"  Evesw«ll,  24th  October,  1827. 

The  plaintiff  was  turned  out  of  his  employment,  and  commenced  this  action. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Trinity  term,  the 
name  of  the  company,  which  was  a  corporate  body,  commonly  called  "  the  New 
England  Company,"  turned  out  to  be,  not  "  the  New  England  Company,"  but 
"  A  Company  for  establishing  Christianity  in  New  England  and  the  parts  ad- 
jacent in  America."  And  the  plaintiff's  appointment  as  agent  and  surveyor  to 
Uie  company  was  not  by  deed. 

It  was  objected,  that  the  company  had  not  been  truly  described  in  the  declara- 
tion ;  that  the  plaintiff  had  not  proved  any  appointment,  inasmuch  as  appoint- 
ments by  a  corporation  ought,  with  few  exceptions,  to  be  by  deed ;  and  that  the 
letter  complained  of  had  not  been  truly  set  out  in  the  declaration. 

A  verdict,  however,  was  taken  for  the  plaintiff,  subject  to  a  motion  on  these 
points. 

*  Toddy,  Serjt.,  accordingly  moved  in  Michaelmas  term  to  set  aside  1-4:455 
the  verdict,  and  enter  a  nonsuit  on  the  foregoing  objections.  ^ 

With  regard  to  the  appointment,  he  cited  Randle  v,  Deane,  2  Lutw.  1497,  to 
show  that,  except  for  inferior  purposes,  as  cooking  and  the  like,  an  officer  of  a 
corporation  could  only  be  appointed  by  deed ;  and  proof  of  the  appointment 
was  material  to  the  plaintiff's  case,  his  dismissal  being  the  principal  ground  of 
action.  In  Moises  v.  Thornton,  8  T.  R.  303,  where  the  defendant  slandered 
the  plaintiff  by  saying,  "  If  Dr.  Moises  shows  you  a  diploma,  it  is  a  forgery/' 
it  was  holden,  that  the  production  of  the  diploma  was  not  sufficient  to  show  that 
the  plaintiff  was  entitled  to  the  degree  of  doctor  of  physic.  And  in  Smith  y. 
Taylor,  1  N.  K.  210,  which  was  an  action  for  slandering  the  plaintiff  in  bis 
practice  as  a  physician,  Rooke,  J.,  and  Chambre,  thought  he  could  not  recover 
unless  he  showed  himself  to  be  a  physician  duly  appointed.  With  respect  to 
the  libel  itself,  the  variance  was  fatal,  the  part  of  the  letter  omitted  having  the 
effect  of  qualifying  the  whole,  and  showing,  at  least,  that  it  was  a  confidential 
communication.     A  rule  nisi  having  been  granted, 

Wilde  and  Storks,  Serjts,  showed  cause.  l£  the  plaintiff  had  undertaken  to 
state  any  deed  or  contract  of  the  corporation,  he  might  perhaps  have  been  called 
on  to  describe  the  name  of  the  corporation  with  precision  ;  but  when  the  snit 
does  not  concern  any  contract^  and  the  society  ia  only  incidentally  mentioned. 
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it  is  sufficient  to  describe  them  by  the  name  by  which  they  are  generally  known, 
otherwise  the  plaintiff  might  be  placed  unnocessarily  under  insuperable  diffi- 
culties. With  regard  to  the  appointment,  it  may  be  contended  that  the  plain- 
*4561  ^^^'^  ^^^  ^^  ^^®  ^^  those  to  '''which  a  corporation  may  appoint  without 
•^  a  deed,  because  it  neither  vests  nor  devests  any  interest,  Anon,  1  Salk. 
191 ;  but  the  mode  of  appointment  was  immaterial,  for  the  libel  is  not  concern- 
ing the  appointment  of  the  plaintiff,  but  his  employment ;  and  the  fact  of  th« 
employment  being  out  of  dispute,  if  the  defendant  were  deprived  of  that 
by  reason  of  the  libel,  every  material  allegation  in  the  declaration  is  proved. 
The  portion  of  the  letter  omitted  in  the  declaration  by  no  means  qualifies  or 
alters  the  nature  of  the  libellous  extract  set  out ;  and  the  rule  is  clear,  that 
unless  the  part  omitted  alter  the  nature  of  the  libel  it  need  not  be  set  out 
Cartwright  v.  Wright,  5  B.  &  A.  615,  Tabart  v.  Tipper,  1  Campb.  350. 

Taddjfy  (and  Merewethery  Serjt,  was  with  him,)  contrd.  The  objection  with 
respect  to  the  description  of  the  company  is,  not  that  the  mere  name  has  been 
misstated,  but  that  the  company  has  been  described  as  a  private  society,  rather 
than  as  a  corporate  body,  so  that  the  proof  did  not  correspond  with  the  descrip- 
tion. The  plaintiff  was  never  employed  by  a  private  society  such  as  that 
described.  Then,  the  portion  of  the  letter  not  set  out  was  most  material  to  the 
construction  of  the  whole,  as  showing  that  the  communication  was  made  in  con- 
fidence, and  not  with  any  design  to  injure  the  plaintiff.  In  Tabart  v.  Tipper, 
the  passage  omitted  was  an  aggravation^  not  a  mitigation  of  the  libellous  charge. 

Chir,  adv,  vult. 

TiNDAL,  C.  J.  This  was  an  action  on  the  case  for  a  libel,  in  which  the 
plaintiff  stated  in  the  first  count  of  his  declaration,  that  before  and  at  the  time 
of  the  publication  of  the  libel,  he  carried  on  the  trade  and  business  of  a  carpen- 
^4571  ^^'  ^^^^^^^>  ^°^  surveyor,  and  had  been  ^appointed  the  surveyor,  agent, 
-*  and  steward  of  a  certain  company  or  society  of  persons  called  the  New 
England  Company,  and  in  such  capacity  had  been  and  was  employed  by  the 
said  company ;  and  he  then  alleged,  that  the  defendant,  intending  to  cause  the 
said  company  to  dismiss  and  discharge  the  said  plaintiff  from  his  said  employ- 
ment, &c.,  published  the  libel  in  question  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  his  said  business  and  employment  by  the  said  company, 
in  the  form  of  a  letter  addressed  to  the  treasurer  of  the  said  company,  containing 
the  libellous  matter  following  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  the  said  business  and  employment  by  the  said  company ;  which  libel 
is  then  set  out  in  the  declaration. 

Three  objections  were  taken  at  the  trial :  first,  that  the  plaintiff  had  failed  ixx 
proving  the  inducement  to  his  declaration,  for  that  the  proper  name  of  in- 
corporation of  the  company  was  not  simply  the  New  England  Company,  but 
''  A  Company  for  establishing  Christianity  in  New  England  and  the  parts 
adjacent  in  America:"  the  second,  that  as  the  plaintiff  alleged  an  appointment 
by  the  company  as  surveyor,  agent,  and  steward  of  the  company,  he  was  bound 
to  show  an  appointment  by  deed  under  their  common  seal :  and  the  third  objec- 
tion was  upon  the  ground  of  a  variance  from  the  libel  as  set  out  in  the  declara- 
tion, and  as  proved  in  evidence. 

With  respect  to  the  first  objection,  however,  we  are  of  opinion  that,  as  it  was 
proved  by  the  plaintiff  that  the  company  was  commonly  known  and  designated 
by  the  name  of  the  New  England  Company,  it  was  a  sufficient  description  in 
this  case.  It  is  not  an  allegation  of  any  right  to  land  or  other  property,  either 
conveyed  to  or  derived  from  the  company,  or  of  any  deed  under  their  common 
seal;  in  which  case  a  description  by  their  name  of  incorporation  would 
imdoubtedly  have  beeii  necesssTy  to  enable  them  to  take,  to  grant,  or  to  charge. 
mi^Qi  *^^  ^^  ^^^J  ^^  allegation  of  an  employment  by  a  company,  called  the 
-^  New  England  Company ;  and  as  there  was  sufficient  evidence  that  the 
oompany  in  question  was  generally  known  by  that  description,  we  think  it  suffi- 
cient in  this  action,  which  is  brought  for  a  purpose  collateral  to  any  right 
belonging  to  the  company  itself. 

Vol.  XIX.— 27  a  2 
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As  to  tho  second  objection,  it  is  to  be  observed  that  the  inducement  states, 
as  separate  facts,  and  as  distinct  allegations,  'Hhat  the  plaintiff  had  been 
appointed  the  surveyor,  agent,  and  steward  of  the  company,''  and  ''  that  in 
such  capacity  he  had  been  and  was  employed  by  the  said  company ',"  so  that 
the  allegation  of  the  appointment  and  the  employment  stand  distinct  from  each 
other.  And  it  further  appears  that  in  the  averment  of  the  defendant's  intention, 
and  also  of  the  application  of  the  libel,  the  reference  is  made  not  to  the  appoint- 
ment of  the  plaintiff  to  his  office,  but  solely  to  his  employment  in  that  capacity. 
Even  if  the  declaration  had  alleged  the  libel  to  have  been  published  of  and 
concerning  the  appointment  and  also  the  employment,  it  would  have  been  diiH- 
oult  to  have  contended  after  the  decided  cases  on  this  point, (a)  that  the 
evidence  as  to  the  employment  alone  would  have  been  sufficient  to  support 
the  action ;  but  severed  as  these  allegations  are,  and  confined  as  the  libel  is  to 
the  plaintiff's  employment  only,  we  think  it  unnecessary  to  prove  any  actual 
appointment  of  the  plaintiff  to  the  office  in  question  either  by  deed  or  otherwise. 

As  to  the  third  objection,  we  take  the  rule  to  be  as  it  is  laid  down  in  the 
books — that  if  the  omission  of  any  part  makes  a  material  alteration  in  the  sense 
of  the  part  inserted,  such  omission  is  fatal.  And  if  in  this  case  the  part  of 
the  letter  which  had  been  omitted  had  contained  "^any  qualification  of  the  ri^ie^a 
meaning  of  the  part  set  out,  or  if  any  real  substantial  difference  of  ^ 
construction  would  have  arisen  upon  the  whole  of  the  letter  when  set  out  on 
the  record,  we  should  have  held  the  omission  of  such  part  constituted  a  variance 
which  might  be  taken  advantage  of  by  the  defendant.  But,  upon  the  considera- 
tion of  the  whole  letter,  it  appears  to  us  that  the  charge  imputed  by  it  remains 
precisely  the  same  as  that  which  is  contained  in  the  part  set  out.  The  previous 
part  of  the  letter,  which  is  omitted,  merely  assigns  the  defendant's  reason  for 
writing  the  letter  :  it  has  no  bearing  whatever  upon  the  nature  of  the  imputa- 
tion, nor  does  it  in  any  degree  alter  its  quality  or  effect.  If  the  setting  out  the 
whole  letter  would  have  enabled  the  defendant  to  have  moved  in  arrest  of  judg- 
ment, no  doubt  the  omission  of  any  part  would  have  been  a  fatal  variance. 
But  we  think  the  very  same  libel  appears  from  the  perusal  of  the  whole  as  from 
the  part ;  and  the  consequence  is,  that  although  the  defendant  might  undoubtedly 
avail  himself  of  the  whole  of  the  letter  a^  evidence  for  the  jury  to  infer  the 
want  of  malice  in  the  defendant,  as  was  done  at  the  trial,  still  the  omission  of 
such  part  cannot  be  considered  as  a  ground  of  variance.  We  therefore  thiok, 
the  rule  should  be  discharged.  Rule  discharged. 

(a)  See  Figgins  v.  Cogswell,  3  M.  &,  S.  369,  and  May  v.  Brown,  3  B.  &  C.  113. 
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ku  attorney,  with  the  advice  of  counsel,  produced,  in  an  action  against  J.  B .  for  negligent* 
in  the  conduct  of  plaintiff's  defence  to  another  action,  the  prothonotary*8  book  to  prove  an 
allegation,  "that  in  consequence  of  the  negligence  of  J.  B.  judgment  by  default  had  been 
signed,  and  such  further  proceeding  had,  that  final  judgment  was  afterwards  signed  and 
execution  issued  ;'*  whereupon,  plamtiffwas  nonsuited  for  not  producing  the  record  of  that 
judgment  or  a  proper  copy :  Held,  that  this  was  not  such  negligence  as  rendered  the  attor- 
ney liable  to  an  action. 

The  first  count  of  the  declaration  stated.  That  whereas  before  the  making  of  the 
promise  and  undertaking  of  the  defendant  thereinafter  next  mentioned,  a  cert^n 
action  had  been  commenced  and  prosecuted  by  and  at  the  suit  of  Stephen  Dubois 
Efldnst  the  pluntiff  in  the  Court  of  our  lord  the  king,  before  the  Justices  of  oar  lord 
the  king  of  the  Bench  at  Westminster,  in  the  county  of  Middlesex,  for  a  certain 
cause  of  action  alleged  to  have  accrued  to  the  said  Stephen  Dubois  against  the  plain- 
tiff, and  the  plaintiff  had  retained  and  employed  one  Cyrus  Jay  and  Mather  Byl^ 
as  his  attorneys,  for  certain  fee  and  reward  to  be  paid  to  them  by  the  plaintiff  in 
that  behalf  (they  the  said  Cyrus  Jay  and  Mather  Byles  then  and  there  being  attor- 
neys of  the  said  Court  of  our  said  lord  the  king  of  the  Bench  at  Westminster  afore* 
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aid)  to  defend  the  s&id  action  for  the  plaintiff,  and  the  said  Cyras  Jay  and  Mather 
Byles  had  undertaken  such  defence  for  the  plaintiff,  and  such  proceedings  were 
thereupon  had  in  the  same  Court  in  the  said  action,  that  it  was  considered  and 
adjudged  by  the  said  Court,  that  the  said  Stephen  Dubois  should  recover  against 
the  plaintiff  the  sum  of  30/.  10s.  of  lawful  money  of  Oreat  Britain,  which  said  sum 
of  30/.  10s.  the  plaintiff  had  been  forced  and  obliged  to  pay  and  had  paid  to  the 
said  Stephen  Dubois  in  satisfaction  of  the  said  judgment,  and  had  been  desirous 
of  commencing  and  prosecuting  a  certain  action  against  the  said  Cyrus  Jay  and 
Mather  Byles  for  negligence  in  conducting  his  said  defence  and  for  the  recovery 

*4611  ^^  ^^  ^^^  ^^^  ^^  ^^^'  ^^^'  ^  P^^  ^  ^^^  *said  Stephen  Dubois  as 
^  aforesaid ;  of  all  which  said  severtd  premises  the  said  defendant,  before 
the  making  of  his  said  promise  and  undertaking  thereafter  next  mentioned,  had 
notice,  to  wit,  at,  &c.,  and  thereupon,  theretofore,  to  wit,  on,  &c.,  at,  &c.,  in 
consideration  that  the  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, would  retain  and  employ  the  defendant  as  his  attorney  for  certain  fee  and 
reward  to  be  thereupon  paid  by  the  plaintiff  to  the  defendant  in  that  behalf,  to 
prosecute  and  conduct  the  said  action  of  the  plaintiff  against  the  said  Cyras  Jay 
and  Mather  Byles,  the  defendant  undertook  and  then  and  there  faithfully  pro- 
mised the  plaintiff  to  prosecute  and  conduct  the  said  last-mentioned  action,  in  a 
proper,  skilful,  and  diligent  manner:  and  the  plaintiff  confiding  in  the  said 
promise  and  undertaking  of  the  defendant,  and  in  hopes  of  his  faithful  per- 
formanoe  thereof,  did  afterwards,  to  wit,  on,  &c.,  at,  &c.,  retain  and  employ  the 
defendant  as  such  attoraey  as  aforesaid,  to  prosecute  and  conduct  the  said  last 
mentioned  action  on  the  term-aforesaid ;  and  the  defendant  then  and  there  accept- 
ed the  said  retainer  and  employment,  and  under  and  by  virtue  thereof,  after- 
wards, to  wit,  in  Trinity  term  in  the  seventh  year  of  the  reign  of  our  said  lord 
the  king,  as  the  attorney  of  and  for  the  said  plaintiff,  commenced  an  action  at 
the  suit  of  the  plaintiff  against  the  said  Cyras  Jay  and  Mather  Byles  in  the  said 
Court  of  our  said  lord  the  king,  before  the  Justices  of  our  said  lord  the  king  of 
the  Bench  at  Westminster,  for  the  purpose  aforesaid :  and  afterwards,  to  wit,  on, 
kc.y  at,  &c.,  the  said  Cyras  Jay  and  Mather  Byles  appeared  and  pleaded  to  the 
said  action,  and  issue  was  joined  thereupon :  and  afterwards,  to  wit,  on,  &c.,  at, 
Acr,  the  said  last-mentioned  cause  came  on  for  trial  in  the  said  Court  of  our  said 
lord  the  king  of  the  Bench,  before  Sir  James  Burrough,  Elnight,  in  the  absence 
of  the  Right  Honourable  Sir  William  Draper  Best,  Knight,  his  Majesty's  Chief 
*4B21  ^^^^^  ^^  ^^  ^^  Court  of  the  '''Bench,  he,  the  said  Sir  James  Burrough, 
^  being  then  aiid  there  one  of  the  Justices  of  the  Bench,  and  was  then 
and  there  tried  before  the  said  Sir  James  Burrough :  and,  although  it  was  then 
and  there  the  duty  of  the  defendant  under  and  by  virtue  of  his  said  retainer, 
and  his  said  promise  and  undertaking,  to  have  had  in  the  said  Court  of  our  said 
lord  the  king  of  the  Bench  at  the  trial  of  the  said  last-mentioned  action,  evidence 
of  the  said  judgment  in  the  said  first-mentioned  action  against  the  plaintiff  at 
the  suit  of  the  said  Stephen  Dubois,  in  order  that  it  might  then  and  there  have 
appeared  to  the  said  Court  of  our  said  lord  the  king  of  the  Bench,  that  judg- 
ment had  been  obtained  by  the  said  Stephen  Dubois  against  the  said  plaintiff  in 
the  said  first-mentioned  action  for  the  said  sum  of  30/.  10s.,  whereof  the  defend- 
ant had  notice,  nevertheless,  the  defendant,  not  regarding  his  said  promise  and 
undertaking,  but  contriving,  and  fraudulently  intending,  to  injure  the  said 
plaintiff  in  this  respect,  did  not  nor  would  prosecute  the  said  last-mentioned 
action  in  a  proper,  skilful,  and  diligent  manner,  but  on  the  contrary  thereof 
wholly  neglected  and  omitted  to  have  proper  evidence  of  the  said  judgment  in 
the  said  first-mentioned  action  ready  to  produce  to  the  said  Court  of  our  said 
lord  the  king  of  the  Bench ;  by  reason  whereof,  the  plaintiff  was  then  and  there 
wholly  unable  to  prosecute  his  said  action  against  the  said  Cyras  Jay  and  Mather 
Byles  with  effect,  and  was  then  and  there  compelled  to  suffer  himself  to  be  non- 
suited in  the  said  last-mentioned  action,  whereby  he  was  not  only  hindered  and 
prevented  from  recovering  from  the  said  Cyras  Jay  and  Mather  Byles  the  said 
0001  of  30/.  10s.  so  paid  to  the  said  Stephen  Dubois  as  aforesaid^  in  satisfaction 
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of  his  said  judgment,  but  had  also  been  forced  and  obliged  to  pay  and  had  paid 
to  the  said  Cyrus  Jay  and  Mather  Byles  a  large  sum  of  money,  to  wit,  the  sum 
of  100^.  for  their  costs  and  charges  in  and  ahout  their  defence  to  the  said  last- 
mentioned  ^action ;  and  had  also  been  forced  and  obliged  to  incur  a  fur-  r^Afto 
ther  great  expense,  amounting  in  the  whole  to  100/.,  in  and  about  re-  *- 
commencing  and  prosecuting  his  said  action  against  the  said  Cyrus  Jay  and 
Mather  Byles,  to  wit,  at,"  «c. 

The  present  action  was  brought  by  the  plaintiff  against  the  defendant,  as  an 
attorney  of  this  Court,  for  negligence  in  the  conduct  and  prosecution  of  a 
former  action  brought  by  the  same  plaintiff  against  Cyrus  Jay  and  his  partner. 

The  action  against  Jay  and  his  partner  had  been  brought  against  them 
for  negligence,  as  attorneys,  in  conducting  the  defence  of  the  present  plaintiff  in 
a  former  action,  which  had  been  brought  against  him  by  one  Dubois:  and 
in  the  action  against  Jay  and  his  partner,  the  declaration  alleged  that,  by  rea- 
son and  in  consequence  of  the  negligence  of  Jay  and  his  partner,  judgment  by 
default  had  been  signed,  and  such  further  proceedings  had,  that  final  judgment 
was  afterwards  signed,  and  execution  issued  against  &odefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  Another,  before  Burrough,  J., 
the  only  evidence  which  the  present  defendant  had  procured  to  satisfy  that  alle- 
gation was  the  book  of  the  prothonotary  of  this  Court,  in  which  was  kept 
an  entry  of  the  judgments  by  default,  signed  in  each  term,  with  the  date,  and 
the  officer's  fees  opposite  to  the  same;  and  the  learned  Judge  who  tried 
that  cause,  held  this  proof  of  the  allegation  not  to  be  sufficient,  and  nonsuited 
the  plaintiff;  which  judgment  of  nonsuit  was  afterwards  confirmed  by  this  Coart 
on  a  motion  to  set  aside  the  same.  It  was  for  the  negligence  on  the  part 
of  Dalton,  as  the  plaintiff's  attorney,  in  not  having  provided  himself  with 
the  proper  evidence  of  the  judgment  as  set  out  in  the  declaration  against  Jay 
and  his  partner,  that  the  present  action  was  brought. 

It  was  proved,  by  a  gentleman  at  the  bar,  of  great  ^experience  and  rtji^^ 
skill,  that,  upon  the  particular  allegation  in  that  declarati6n  against  Jay  ^ 
and  his  partner,  he  thought,  at  the  time,  the  evidence  offered  was  sufficient;  for 
that  it  seemed  to  him  that  negligence  was  the  gist  of  the  action,  and  that 
the  judgment  was  only  alleged  as  the  consequence.  But  it  appeared  that 
the  defendant  Dalton  had  consulted  this  gentleman  just  before  the  trial  of  Gode- 
froy V.  Jay  and  Another  was  called  on,  and  it  was  not  shown  that  he  had  ever 
searched  to  find  whether  final  judgment  had  been  entered  up  or  not  in  the  cause 
of  Dubois  V.  Godefroy.  ^ 

At  the  trial  of  the  present  cause  before  Tindal,  C.  J.,  Middlesex  sittings 
after  last  Trinity  term,  a  verdict  was  taken  for  the  plaintiff,  subject  to  a  motion 
to  this  Court  to  set  it  aside,  and  enter  a  nonsuit  or  arrest  the  judgment  Ac- 
cordingly, 

Taddi/,  Serjt.,  in  Michaelmas  term  obtained  a  rule  nui  to  that  effect,  on  the 
ground  that  the  defendant  in  the  exercise  of  his  profession  was  liable  only  for 
the  consequences  of  gross  negligence,  and  not  for  a  mere  error  in  judgment;  for 
which  he  cited  Pitt  v.  Yalden,  4  Burr.  2060,  where  Lord  Mansfield  had  placed 
the  question  of  professional  responsibility  on  that  footing;  and  he  contended 
that  nothing  more  than  an  excusable  error  in  judgment  had  been  proved  against 
the  defendant.  An  arrest  of  judgment  was  moved  for  on  the  ground  that  the 
record  nowhere  alleged  the  plaintiff  to  have  had  a  good  cause  of  action  against  Jay 
and  Byles,  or  that  Dubois  had  originally  no  cause  of  action  against  the  plain- 
tiff; and  unless  he  had  a  good  cause  of  action  against  them,  as  having  been 
injured  by  the  judgment  suffered  to  Dubois,  he  could  not  recover  against 
the  present  defendant;  but  as  the  Court  came  to  no  decision  on  this  point,  the 
argument  upon  it  is  here  omitted. 

*  Wilde  and  BompcUf  Seijts.,  showed  cause.     It  may  be  admitted  that  ^455 
«n  attorney  is  not  liable,  if  he  errs  in  judgment  upon  a  point  of  doubt  or  *- 
difficulty ;  but  he  is  responsible  for  the  consequence  of  not  being  reasonably 
yersed  in  his  business;  and  for  negleot  in  the  ooodnot  of  it.     And  when  grotf 
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ignorance  is  proved,  it  is  no  answer  for  the  defendant  to  ^y  he  consulted 
another,  for  he  is  bound  to  possess  reasonable  skill  in  his  business,  and  be 
eannot  shift  his  own  responsibility. 

The  ignorance  by  which  the  plaintiff  has  suffered  was  in  a  matter  of  every- 
day practice.  The  declaration  had  alleged  that  a  judgment  had  been  obtained 
against  the  plaintiff  through  the  negligence  of  Jay  and  Byles ;  unless  that  judg- 
ment were  proved  to  exist  the  plaintiff  had  no  cause  of  action  against  Jay  and 
Byles.  But  it  is  among  the  first  elements  of  legal  knowledge  and  practice  that 
a  final  judgment  ought  to  be  proved  by  the  production  of  the  record  or  an  ofHce 
copy;  and  the  defendant  ought  at  least  to  have  ascertained  whether  or  not  the 
final  judgment  existed,  and  to  have  consulted  his  counsel  before  the  very  eve 
of  the  trial. 

Taddy  and  CroKj  Serjts.,  contrdL,  The  gist  of  the  plaintiff's  charge  agaioHt 
Jay  and  Byles  was,  that  through  their  negligence  judgment  by  default  had  been 
signed  agaiust  him  ;  the  final  judgment  was  only  alleged  as  a  consequence  of 
that  negligence.  The  defendant  Dalton,  therefore,  might  be  excused  for  sup- 
posing, sanctioned  as  he  was  by  counsel,  that  the  interlocutory  judgment  was 
all  he  would  be  called  on  to  prove ;  and  of  that,  till  the  Court  had  decided  other- 
wise, the  prothonotary's  book  might  be  thought  good,  if  not  the  best  evidence. 
Gross  negligence  in  an  attorney,  can  only  be  of  that  which  is  his  immediate 
duty,  uncorrected  by  superior  advice, — as,  an  omission  in  the  stating  an  abstract ; 
but  this  was  a  case  of  novelty  in  which  the  defendant  might  well  seek  for  assist- 
^ggl  ance,  and  might  well  stand  excused  *where  one  of  higher  attainments  had 
^  fallen  into  error.  In  Compton  v,  Chandless,  cited  in  Baikie  v.  Chandless, 
3  Campb.  19,  Le  Blanc,  J.,  said,  <^  That  it  was  not  every  neglect  that  would 
subject  a  man  to  such  an  action ;  that  an  attorney  was  only  bound  to  use  reason- 
able care  and  skill  in  managing  the  business  of  his  client ;  that  if  he  were  liable 
further,  no  man  would  venture  to  act  in  that  capacity ;"  which  was  confirmed 
by  Lord  Ellenborough  in  Baikie  v,  Chandless,  3  Campb.  19,  who  said,  that  <'  An 
attorney  is  only  liable  for  crassa  negligentia;  and  it  is  impossible  to  impute 
that  to  the  defendant  for  not  discovering  a  defect  in  the  memorial  of  an  annuity, 
-which  was  subsequently  held  to  be  a  defect  upon  a  very  doubtful  construction 
of  the  statute.  I  perfectly  agree  in  the  observations  made  on  a  similar  occasion 
by  my  brother  Le  Blanc ;  and  I  am  of  opinion  that  the  present  action  cannot 
be  maintained."  Cur,  adv.  indt. 

TiNDAL)  C.  J.  In  this  case  the  defendant  obtained  a  rule  to  show 
cause  why  the  verdict  for  the  plaintiff  should  not  be  set  aside,  and  a  non- 
suit be  entered,  or,  why  the  judgment  should  not  be  arrested :  but  as  the  opinion 
which  the  Court  has  formed  upon  the  first  branch  of  the  rule,  involves  the 
whole  merits  of  the  action,  it  becomes  unnecessary  to  discuss  the  objection  which 
is  supposed  to  exist  upon  the  record. 

It  was  an  action  of  assumpsit  brought  by  the  plaintiff  against  the  defendant, 
as  an  attorney  of  this  Court,  for  negligence  in  the  conduct  and  prosecution  of  a 
former  action  brought  by  the  same  plaintiff  against  one  Cyrus  Jay  and  his  part- 
ner ;  and  the  undertaking  of  the  defendant  is  stated  to  be,  <'  That  he  would 
conduct  and  prosecute  the  said  action  in  a  proper,  skilful,  and  diligent  manner." 
The  question,  therefore,  upon  the  first  branch  of  the  rule  is,  Whether,  upon  the 
^4()71  ^^^^^^^9  ^^^  ^defendant  was  showed  to  have  failed  in  bringing  sufficient 
-'  skill  and  diligence  to  the  conduct  of  such  former  cause. 
Now,  the  action  against  Mr.  Jay  and  his  partner  had  been  brought  against 
them  for  negligence,  as  attorneys,  in  conducting  the  defence  of  the  present  plain- 
tiff in  a  former  action  which  had  been  brought  against  him  by  one  Dubois ;  in 
which  action  against  Jay  and  his  partner  it  was  alleged,  that  by  reason  and  in 
consequence  of  the  negligence  of  the  attorneys,  judgment  by  default  had  been 
signed,  and  such  further  proceedings  had,  that  final  judgment  was  afterwards 
signed  and  execution  issued  against  Godefroy. 

Upon  the  trial  of  Godefroy  v.  Jay  and  Another,  before  Mr.  Justice  Burrough, 
the  only  evidence  which  Mr.  Dalton^  the  present  defendant^  had  procured  to 
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satisfy  that  allegation ,  was  the  book  of  the  prothonotary  of  this  court,  in  which 
was  kept  au  entry  of  the  judgments  by  default  signed  in  each  term,  with  the 
date  and  the  officer's  fee  opposite  to  the  same;  and  the  learned  Judge  who  tried 
that  cause,  held  this  proof  of  the  allegation  not  to  be  sufficient,  and  nonsuited 
the  plaintiff,  which  judgment  of  nonsuit  was  afterwards  confirmed  by  this  Court 
on  a  motion  to  ^et  aside  the  same. 

It  was  lor  the  negligence  on  the  part  of  Dalton,  as  the  plaintiff's  attorney,  in 
not  having  provided  himself  with  the  proper  evidence  of  that  judgment  as  set 
out  in  the  declaration,  that  the  present  action  was  brought;  and  the  question  is, 
Whether  this  amounts  to  such  want  of  skill  and  diligence  in  his  profession  of  an 
attorney,  as  to  render  him  liable  to  the  present  action. 

It  would  be  extremely  difficult  to  define  the  exact  limit  by  which  the  skill 
and  diligence  which  an  attorney  undertakes  to  furnish  in  the  conduct  of  a  cause 
is  bounded ;  or  to  trace  precisely  the  dividing  line  between  that  reasonable  skill 
and  diligence  which  appears  to  satisfy  his  undertaking,  and  that  crassa  negli- 
gentia,  or  *laia  culpa  mentioned  in  some  of  the  cases,  for  which  he  is  r*AQg 
undoubtedly  responsible.  *- 

The  cases,  however,  which  have  been  cited  and  commented  on  at  the  bar, 
appear  to  establish,  in  general,  that  he  is  liable  for  the  consequences  of  igno- 
rance or  non-observance  of  the  rules  of  practice  of  this  court ;  for  the  want  of 
care  in  the  preparation  of  the  cause  for  trial ;  or  of  attendance  thereon  with  his 
witnesses :  and  for  the  mismanagement  of  so  much  of  the  conduct  of  a  cause  as 
is  usually  and  ordinarily  allotted  to  his  department  of  the  profession.  Whilst 
on  the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points  of 
new  occurrence,  or  of  nice  or  doubtful  construction,  or  oi  such  as  are  usually 
intrusted  to  men  in  the  higher  branch  of  the  profession  of  the  law. 

Looking,  then,  at  the  particular  circumstances  attending  the  failure  of  the 
action  of  Godefroy  v.  Jay  and  Another,  it  appears,  in  the  first  place,  that  this 
was  not  the  ordinary  case  of  a  direct  allegation  of  a  judgment  on  record,  with 
a  plea  distinctly  putting  that  judgment  in  issue;  in  which  case  of  ordinary 
and  daily  occurrence,  a  neglect  in  the  attorney  to  provide  himself  with  regular 
proof  of  the  judgment  on  record  would  have  classed  itself  within  the  description 
of  gross  negligence.  There  is  an  ambiguity  in  the  statement  of  the  final  judg- 
ment, which  would  lead  a  person  not  well  versed  in  the  practice  of  pleading  to 
suppose  that  it  was  only  alleged  as  a  consequential  damage,  and  not  as  a  direct 
ground  of  action ;  and  in  the  former  case,  the  failure  of  producing  the  record 
would  not  have  gone  to  the  maintenance  of  the  action.  But  looking  more  par- 
ticularly to  the  evidence  in  the  case,  it  appears  to  have  been  proved  by  a  gen- 
tleman at  the  bar  of  great  experience  and  skill,  that  upon  the  particular  allega- 
tion he  thought  at  the  time  the  evidence  offered  was  evidence  sufficient,  for  that 
it  seemed  to  him  that  negligence  was  the  gist  of  *the  action,  and  that  r^Anq 
the  judgment  was  only  alleged  as  the  consequence.  *- 

We  lay  no  stress  upon  the  fact,  that  the  attorney  had  consulted  his  counsel 
as  to  the  sufficiency  of  the  evidence ;  because,  we  think,  his  liability  must  de- 
pend upon  the  nature  and  description  of  the  mistake  or  want  of  skill  which  has 
been  shown ;  and  he  cannot  shift  from  himself  such  responsibility  by  consulting 
another  where  the  law  would  presume  him  to  have  the  knowledge  himself. 
But  it  is  from  the  particular  nature  of  this  misconception  of  the  attorney,  and 
from  the  evidence  given  in  the  cause,  that  we  think  the  non-production  of 
a  record  of  judgment  is  not  to  be  considered  as  an  instance  of  such  gross  negli- 
gence as  makes  the  defendant  answerable;  and  we  therefore  think,  the  rule  for 
a  ncnsuit  ought  to  be  made  absolute.  Bule  absolute. 
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DOE  dem.  CARTHEW  and  Others  v,  BRENTON.     Eeb.  12. 

The  lessor  of  the  plaintiff  having  brought  three  ejectments  in  the  Court  of  K.  6.  for  the  same 
property,  that  Court  stayed  the  proceedings  in  two,  and  compelled  the  plaintiff  to  confine  him- 
self to  one,  upon  certain  terms  which  rendered  it  probable  that  in  the  eyent  he  would  haye 
to  pay  the  costs ;  whereupon  he  brought  an  ejectment  for  the  same  property  in  this  Court. 
Proceedings  therein  were  stayed. 

In  1825  the  lessors  of  the  plaintiff  brought  an  ejectment  in  the  Court 
of  King's  Bench  for  the  recovery  of  certain  land,  and  part  of  a  mine  and 
buildings  called  the  East  Grinnis  mine^  in  the  parish  of  St.  Blazey,  in  Corn- 
wall. 

The  defendant  appeared^  and  defended  for  the  mines  and  buildings  only,  and 
judgment  was  had  for  the  land;  but,  by  a  rule  of  K.  B.,  Michaelmas  term  1825, 
it  was  ordered  that  in  executing  the  writ  of  possession  for  the  land,  the  lesson 
of  the  plaintiff  should  be  restrained  from  disturbing  the  defendant  in  the 
possession  of  the  mines  and  buildings  in  question,  and  in  the  use  of  the  lands, 
so  £ur  as  the  same  was  necessary  for  working  the  mines. 

*4701       -^^^^  various  intermediate  proceedings  relating  to  the  same  pro- 
-*  perty,  the  ejectment  not  having  been  tried,  the  lessors  of  the  plaintiff, 
in  Hilary  term  1829,  obtained  a  rule  »m  in  E.  B.  to  rescind  the  rule  of  Michael- 
mas term  1825,  and  to  issue  execution  in  the  ordinary  form. 

This  rule  of  Hilary  1829,  was  discharged  on  the  following  terms :  that  if  the 
lessors  of  the  plaintiff  obtained  the  verdict,  or  the  defendant  obtained  the  verdict 
on  the  ground  only  of  the  leave  and  license  of  the  tenant  of  the  land,  failing  to 
prove  a  right  of  entry  to  erect  the  buildings  independent  of  such  leave,  in  either 
case  it  was  to  be  referred  to  an  arbitrator  to  say  what  compensation  ought  to  be 
made  to  the  lessors  of  the  plaintiff,  in  the  first  case,  for  the  entry  and  working 
of  the  mines  without  the  consent  of  the  owner  and  occupier  of  the  land,  and  in 
the  second,  for  such  entry  and  working,  as  an  alleged  injury  to  the  reversioni  if 
the  reversioner  could  by  law  recover  such  compensation. 

But  between  Easter  and  Trinity  terms  last,  the  lessors  of  the  plaintiff  having 
brought  two  fresh  ejectments  in  the  Bang's  Bench  for  the  same  property,  one, 
on  the  demise  of  Carthew  alone,  another  on  a  joint  demise,  a  rule  ntsi  was  ob- 
tained in  that  Court,  calling  on  the  lessors  of  the  plaintiff  to  show  cause  why 
they  should  not  elect  to  proceed  in  one  of  the  said  three  causes;  and  in  case 
they  should  elect  to  proceed  in  either  of  the  two  last  causes,  then  why  the  first 
cause  should  not  be  discontinued,  and  the  costs  of  the  defendant  therein  be  paid 
by  the  lessors  of  the  plaintiff;  and,  if  they  should  elect  to  proceed  in  the  first- 
mentioned  cause,  why  the  proceedings  in  the  two  last-mentioned  causes  should 
not  be  stayed. 

On  showing  cause  against  the  said  last-mentioned  rule  on  the  6th  of  July  last 
it  was  alleged  by  Carthew,  and  sworn  on  his  part,  that  the  said  first-mentioned 
action  had  been  brought  for  the  purpose  of  trying  whether  his  present  Majesty, 
'^4711  ^  Duke  of  Cornwall,  "^and  those  claiming  under  him,  had  a  right  to 
-^  enter  upon  certain  lands  situate  and  being  in  a  certain  conventionary 
tenement  within  the  nuinor  of  Tewington,  parcel  of  the  possessions  of  the  said 
Duke  of  Cornwall,  and  work  the  minerals  there;  that  the  said  defetidant,  Wil- 
liam Brenton,  who  claimed  such  right  under  the  said  Duke  of  Cornwall,  did  not 
merely  intend,  on  the  trial  of  such  ejectment,  to  confine  himself  to  the  trial  of 
such  right,  but  also  meant  to  rely,  by  way  of  defence,  on  a  leave  and  license  to 
enter  on  the  said  lands  granted  by  the  tenants  of  the  said  Carthew,  John  Yeo- 
man, Peter  Yeoman,  and  William  Yeoman,  the  other  lessors  of  the  plaintiff  in 
the  action ;  that  if  suchdefence  were  set  up  in  the  first-mentioned  action,  and 
were  to  be  successful,  the  consequence  would  be,  that  the  first-mentioned  action 
would  be  defeated,  and  Carthew  be  prevented  from  recovering  therein,  although 
he  should  satisfactorily  establish  on  the  trial  of  the  said  cause  that  the  said  rigni 
of  entry  was  not  in  the  Dijke  of  Cornwall,  or  those  claiming  under  him ;  that, 
in  Older  therefore,  to  put  an  end  to  such  objection  and  defence;  he^  CartheW;  and 
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his  tenants,  had,  subsequently  to  Easter  term  last,  revoked  snch  leave  and  license, 
if  any  such  existed,  and  had  brought  fresh  ejectments  on  new  demises ;  that  he  waa 
willing  to  consent  to  a  stay  of  the  proceedings  in  the  said  last-mentioned  actions, 
provided  he  were  allowed  to  amend  his  declaration  in  the  first  action  without 
payment  of  costs. 

On  the  8th  July  last,  Lord  Tenterden,  C.  J.,  delivered  the  judgment  of  the 
Court  of  King's  Bench,  and  it  was  thereupon  ordered. 

That  the  lessors  of  the  plaintiff  in  the  first  action  should  be  at  liberty  to  add 
another  count  to  the  declaration,  laying  the  demise  on  a  later  day,  and  the  record 
in  such  action  should  be  amended,  so  as  to  make  it  consistent  with  the  day 
of  the  demise ;  and,  that  the  defendant  should  plead,  so  as  to  take  the  cause 
*down  for  trial  at  the  next  assizes ;  that  a  rule  for  changing  the  venue  r^A^ja 
to  the  county  of  Somerset,  and  the  former  rule  of  reference,  should  stand ;  ^ 
and  if  the  lessors  of  the  plaintiff  should  recover  a  verdict  upon  the  new  demise, 
they  should  be  entitled  to  have  a  writ  of  possession,  and  recover  possession  of 
the  premises ;  and  if  the  defendant  should  obtain  a  verdict  on  the  original  decia* 
ration,  he  should  have  the  costs  of  the  action ;  and  that  upon  the  above  terms, 
the  proceedings  in  the  two  last  actions  should  be  stayed. 

These  terms  were  endorsed  by  the  counsel  on  their  briefs  respectively. 

The  trial  had  been  appointed  to  take  place  in  Somersetshire,  upon  a  sugges- 
tion that  it  would  be  difficult  to  obtain  in  Cornwall  an  impartial  jury  on  the 
matter  in  dispute.  The  witnesses  were  accordingly  in  attendance  at  the  last 
Somersetshire  assizes,  but  the  trial  of  the  cause  was  put  off  in  consequence  of 
the  illness  of  the  Judge.  The  costs  incurred,  however,  by  all  these  proceedings 
wcane  enormous ;  and  now, 

The  lessors  of  the  plaintiff  commenced  another  ejectment  in  this  Court  for  the 
recovery  of  the  same  property ;  whereupon, 

Wildty  Serjt.,  upon  affidavit  of  the  foregoing  facts,  obtained  a  rule  nut  to  stay 
the  proceedings ;  against  which 

Ludhw  and  Merewether,  Serjts.,  showed  cause. 

This  is  a  motion  of  the  first  impression,  at  least  in  this  Court ;  and  the  utmost 
that  can  be  required  is,  that  the  lessors  of  the  plaintiff  shall  be  put  to  their  elec- 
tion as  to  which  cause  they  will  proceed  with.  It  would  be  a  great  hardship  to 
refuse  them  the  opportunity  of  trying  their  rightful  claim  till  they  have  dis- 
charged heavy  costs  which  have  been  occasioned  by  the  defendant's  raising  an 
issue  foreign  to  the  merits  of  the  title.  As  it  *is  now  proposed  to  try  r^An^ 
the  merits  of  that  title,  the  present  ejectment  is  a  proceeding  in  a  matter  ■- 
Altogether  different  from  the  former,  which  would  decide  only  a  question  of 
license.  In  Chatfield  v,  Souter,  8  Bingh.  167,  this  Court  refused  to  stay  the 
proceedings  in  a  writ  of  right  on  the  ground  that  the  costs  of  an  ejectment  for 
the  same  property  had  not  been  paid,  because  the  ejectment  could  not  decide 
the  merits  of  the  demandant's  title ;  and  though  in  Doe  d.  Walker  v.  Stevenson, 
3  B.  &  P.  22,  this  Court  stayed  the  proceedings  of  the  lessor  of  the  plaintiff  till 
he  had  paid  the  costs  of  an  ejectment  in  which  there  had  been  a  verdict  against 
him  as  defendant,  yet  in  a  note  to  that  case  the  learned  reporter  says,  '^  The 
practice  of  the  two  Courts,  as  to  staying  proceedings  in  other  actions  by  the  same 
plaintiff  for  the  same  cause,  seems  to  differ  thus  far,  that  the  Court  of  K.  B. 
stays  proceedings  till  the  costs  of  the  former  action  are  paid,  wherever  the  plain- 
tiff's proceedings  appear  to  be  vexatious ;  but  the  Court  of  C.  B.  never  interferes 
unless  the  merits  of  the  case  have  been  tried  in  the  former  action.  See  Wes- 
ton V.  Withers,  2  T.  R.  511,  Moulton  q.  t.  v.  Bingham,  and  Baldwin  v.  Rich- 
ards, 2  T.  R.  511,  n.,  for  the  practice  of  K.  B. ;  and  Cox  v.  Chubb,  2  Bl.  809, 
and  Cooke  v.  Dobree,  1  H.  Bl.  10,  for  the  practice  of  C.  B. ;  also  Hullock's 
Law  of  Costs,  p.  463  to  467." 

The  merits  not  having  been  disposed  of  in  the  present  case,  the  Court  will 
decline  to  interfere. 

Wiide  was  stopped  by  the  Court. 

TiMDAL,  C.  J.     By  this  ejectment^  the  lessors  of  the  plaintiff  seek  to  reoow 
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property  for  which  they  have  already  brought  three  ejeetments  in  another  court : 
and  if  the  proposition  went  no  further,  there  would  be  sufficient  ground  for  not 
*4741  P^i^^^^^^^S  them  to  proceed  while  *they  have  another  suit  for  the  same 
•i  cause  in  another  court^  and  that  suit  has  been  specially  appointed  for 
trial  in  an  adjoining  county.  But  it  does  not  rest  on  that;  for  a  rule  relating 
to  those  ejectments  has  been  obtained  in  the  Court  of  King's  Bench^  and  assented 
to  by  the  counsel  for  the  lessors  of  the  plaintiff,  which  gives  certain  rights 
on  both  sides ;  and  we  are  called  on  to  deprive  the  defendant  of  the  rights  acquired 
under  that  rule  by  permitting  the  lessors  of  the  plaintiff  to  elude  it  by  the  mere 
formality  of  commencing  a  fresh  action  in  this  court.  As  to  election,  the  par- 
ties made  their  election  upon  the  drawing  up  of  that  rule ;  and  though  it  is  said 
that  this  action  is  not  brought  for  the  same  cause  as  the  first  ejectment,  because 
license  only  was  put  in  issue  there,  yet  it  is  not  pretended  that  the  action  is  not 
brought  for  the  same  cause  as  the  second  ejectment  in  which  the  Court  of  ELing's 
Bench  has  stayed  the  proceedings.  As  the  parties  have  decided  for  themselves 
by  electing  to  go  to  trial  in  the  first  ejectment  upon  the  terms  proposed  by  that 
Court,  we  should  not  do  justice  if  we  did  not  stay  the  proceedings  here. 

Park,  J.  I  heartily  ooncur  in  what  has  been  said  by  my  I^rd,  and  never 
saw  so  clear  a  case. 

Gassles,  J.,  declined  to  take  any  part,  having  been  oonoemed  in  the  cause 
while  at  the  bar. 

BosANQUST,  J.  The  object  of  this  ejectment  is  to  defeat  the  rule  which  has 
been  consented  to  in  the  Court  of  King's  Bench.  The  proceedings  in  ejectment 
being  fictitious,  are  peculiarly  under  the  control  of  the  Court,  and  the  object 
of  tms  action  being  to  defeat  an  arrangement  which  the  lessors  of  the  plaintiff 
have  assented  to  in  another  oourt^  we  are  justified  in  interfering. 

Rule  absolute  without  costs. 
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DENN  dem.  NOWELL  v.  ROAKE.    Fd>.  16. 

Where  A.  B.,  seiied  in  fee  of  one  moiety  of  certain  premises  in  the  county  of  S.,  and  tenant 
for  life,  with  power  of  sppointroent  by  deed  or  will,  of  the  other  moiety,  devised  as  follows:*— 

"I  give  and  devise  all  my  freehold  estates  in  L.  and  county  of  S.,  or  elsewhere,  to  my  nephew 
J.  R.  for  life,  on  condition  that,  oat  of  the  rents  thereof,  he  do  from  time  to  time  keep  such 
estates  in  repair ;"— Held,  that  this  did  not  operate  as  an  execution  of  the  power,  but  passed 
that  moiety  only  of  which  testator  was  seised  in  fee. 

This  cause  having  been  removed  by  a  writ  of  error  from  the  Court  of  Com- 
mon Pleas  to  the  Court  of  King's  Bench,  and  thence  to  the  Ilouse  of  Lords^ 
the  opinion  of  all  the  Judges  (a)  was  now  delivered  by 

Alexander,  C.  B.  My  Lords^ — ^There  is  no  difference  of  opinion  among 
the  Judges  in  this  cause. 

The  question  which  they  have  had  to  consider  in  pursuance  of  your  Lordships' 
order,  is  expressed  in  these  words :  — 

Whether,  upon  the  facts  stated  in  the  special  verdict  in  this  case,  the  will  of 
Sarah  Trymmer  operated  as  an  execution  of  the  power  of  appointment  of  that 
moiety  of  the  tenements  in  Surrey,  of  which  she  was  tenant  for  life^  with  the 
power  of  appointment  stated  in  the  special  verdict. 

The  facts  stated  in  the  special  verdict,  which  it  is  material  to  recollect,  are 
these: — In  the  year  1749,  estates,  one  moiety  of  which  is  now  in  question, 
upon  the  death  of  their  father,  Miles  Poole,  descended  upon  Sarah  the  wife  of 
Thomas  Scott,  and  Elizabeth  the  wife  of  Henry  Roake,  who  were  his  daughters 
and  co-heirs,  validly  settled  to  the  following  uses ;  one  full  undivided  moiety  to 
the  use  of  Thomas  Scott  for  life ;  the  remainder  to  the  use  of  Sarah  Scott  his 

„     (■)  For  the  eaae  at  length,  and  aisamenta,  eee  5  B.  4t  C.  790,  3  Binah.  497. 
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wife  for  life ;  remainder  to  the  use  of  sucli  person  or  persons,  and  for  such  estate 
*and  estates,  as  the  said  Sarah  Scott,  whether  covert  or  sole,  should  by  r^iyg 
anj  deed  or  writing  under  her  hand  and  seal,  to  be  sealed  and  executed  ^ 
in  the  presence  of  three  or  more  credible  witnesses,  with  or  without  power  of 
revocation,  or  by  her  last  will  and  testament  in  writing,  or  any  writing  pur- 
porting to  be  her  last  will  and  testament,  to  be  by  her  subscribed  and  published 
in  the  presence  of  three  or  more  credible  witnesses,  from  time  to  time  limit, 
direct,  or  appoint ;  and  for  want  of  appointment,  to  the  use  of  the  children  of 
that  marriage ;  and  in  default  of  issue,  this  moiety  was  limited  to  Elizabeth 
Roake  for  her  life,  with  limitations  to  her  family  analogous  to'  those  which  1 
have  mentioned  respecting  Sarah  Scott  and  her  family. 

The  other  undivided  moiety  was  limited  for  the  use  of  Eliz.  Roake  for  life, 
subject  to  limitations  exactly  of  the  same  nature  and  description  with  those  I 
have  already  mentioned  as  to  the  preceding  moiety.  It  is  unnecessary  to  detail 
them.  Sarah  Scott  survived  her  first  husband,  Thomas  Scott,  and  afterwards 
intermarried  with  one  John  Trymmer,  whom  she  also  survived. 

She  became  a  widow  the  second  time  in  1766.  In  1775  she  purchased  the 
other  undivided  moiety  from  the  family  of  Roake.  By  deeds  dated  in  that  year, 
that  moiety  wa^  conveyed  to  make  a  tenant  to  precipe,  in  order  to  the  suffering 
of  a  common  recovery,  which  recovery  it  was  declared  should  enure  to  the  me 
of  Henry  Roake  for  life,  with  remainder  to  Sarah  Trymmer^  the  widow,  in  fee. 
Henry  Roake  died  in  1777,  and  by  his  death  Sarah  Trynjmer  came  into  the 
possession  of  that  undivided  moiety.  From  this  time,  therefore,  to  the  time 
of  her  death,  she  had  the  absolute  and  entire  interest  in  that  undivided  moietj 
of  the  estate  which  had  been  originally  by  the  deeds  of  1750  limited  to  the 
family  of  Roake ;  and  as  to  her  own  moiety,  her  first  '^'husband,  Thomas  r^^^'j^ 
Scott,  being  dead,  she  was  tenant  for  life  of  it,  with  power  of  appoint-  ^ 
ment  or  authority  before  particularly  stated,  and  in  default  of  appointment  the 
estates  stood  limited  to  the  several  uses  I  have  also  before  stated. 

Such  were  the  rights,  interests,  and  authorities  which  were  vested  in  Sanh 
Trymmer  when  she  made  the  will  to  which  the  question  put  by  your  Lordships 
refers. 

That  will  is  dated  on  the  6th  of  June,  1783,  has  all  the  solemnities  required 
by  the  deed  of  1750,  creating  the  power,  and  is,  so  far  as  respects  this  subject, 
in  the  following  words : — '^  I  hereby  give  and  devise  all  my  freehold  estates  in 
the  city  of  London  and  county  of  Surrey,  or  elsewhere,  to  my  nephew  John 
Roake,  for  his  life,  on  condition  that  out  of  the  rents  thereof,  he  do  from  time  to 
time  keep  such  estates  in  proper  and  tenantable  repair ;  and  on  the  decease  of 
my  said  nephew  John  Roake,  I  devise  all  my  estates,  subject  to  and  chargeable 
with  the  payment  of  30/.  a  year  to  Ann,  the  wife  of  the  said  John  Roake,  for 
her  life,  by  even  quarterly  payments  to  and  among  his  children  lawfully  begot- 
ten, equally,  at  the  age  of  twenty-one,  and  their  heirs  as  tenants  in  common ;  bat 
if  only  one  child  should  live  to  attain  such  aee,  to  him  or  her,  or  his  or  her 
heirs,  at  his  or  her  age  of  twenty-one.  And  m  case  my  said  nephew  John 
Roake  should  die  without  issue,  or  such  lawful  issue  should  die  before  twenty* 
one,  then  I  devise  all  the  said  estates,  chargeable  with  such  annuity  of  30/.  * 
year  to  the  said  Ann  Roake  for  her  life  in  manner  aforesaid,  to  and  among  my 
nephews  and  nieces  Miles,  Thomas,  John,  James,  and  Sarah  Pinfold,  and  Susanah 
liongman,  or  such  of  them  as  shall  be  then  living,  and  their  heirs  and  assigns 
for  ever." 

My  Lords,  we  are  of  opinion  that  this  devise  is  not  an  execution  of  the  authority 
given  to  Sarah  Trymmer  *by  the  settlement  of  1750.  There  are  many  r^An^ 
cases  upon  this  subject,  and  there  is  hardly  any  subject  upon  which  the  ^ 
principles  appear  to  have  been  stated  with  more  uniformity,  or  acted  upon  with 
more  constancy.  They  begin  with  Sir  Edward  Clere's  case,  in  the  reign  of 
Queen  Elizabeth,  to  be  found  in  the  sixth  report,  and  are  continned  down  to  the 
present  time;  and  I  may  venture  to  say,  that  in  no  instance  has  a  power  or 
authority  been  considered  as  executed  unless  by  some  reference  to  the  power  or 
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aathority,  or  to  the  property  which  was  the  subject  of  it,  or  unless  the  proyision 
made  bj  the  person  intrusted  with  the  power  would  have  been  ineffectual — would 
Laye  had  nothing  to  operate  upon^  except  it  were  considered  as  an  execution  of 
such  power  or  authority. 

In  this  case  there  is  no  reference  to  the  power,  there  is  no  reference  to  the 
subject  of  the  power,  and  there  is  sufficient  estate  to  answer  the  devise  without 
calling  in  the  aid  of  the  undivided  moiety  now  in  question.  All  the  words  are 
satisfied  by  the  undivided  moiety  of  which  she  was  the  owner  in  fee. 

It  is  said  that  the  present  is  a  question  of  intention,  and  so  perhaps  it  is.  But 
there  are  many  cases  of  intention,  where  the  rules  by  which  the  intention  is  to 
be  ascertained  are  fixed  and  settled. 

It  would  be  extremely  dangerous  to  depart  from  these  rules,  in  favour  of  loose 
speculation  respecting  intention  in  the  particular  case. 

It  is,  therefore,  that  the  wisest  Judges  have  thought  proper  to  adhere  to  the 
rules  I  have  mentioned,  in  opposition  to  what  they  evidently  thought  the  pro- 
bable intention  in  the  particular  case  before  them. 

*47Q1       ^  ^^  Tefer  to  one  only,  to  Jones  v.  Tucker,  2  Mer.  533,  before  *Sir 
^  William  Orant.     In  that  case  a  person  had  power  to  appoint  100/.  by 
her  will ;  she  bequeathed  100/.  to  the  plaintiff,  and,  it  is  said,  had  nothing  but 
a  few  articles  of  furniture  of  her  own  to  answer  the  bequest. 

The  language,  which,  according  to  the  reporter.  Sir  W.  Orant  used  was  this, 
"  In  my  own  private  opinion,  I  think  the  intention  was  to  give  the  100/.  which 
the  testatrix  had  a  power  to  dispose  of,  but  I  do  not  conceive  that  I  can  judi- 
cially declare  it  to  have  been  executed." 

The  only  circumstance  that  has  been  pointed  out  as  furnishing  evidence  of  the 
testatrix's  intending  to  execute  the  power  in  question,  is  the  condition  annexed 
to  the  devise  to  Jonn  Roake  the  devisee  for  life,  viz.  tJiat  he  should,  aui  of  the 
rents  and  profits  of  the  devised  premises,  keep  them  in  tenantahle  repair. 

I  say  this  is  the  only  circumstance,  because  it  has  been  fixed  by  many  cases, 
that  using  the  words  <'  my  estates,"  although  the  subject  of  the  power  might 
have  been  at  one  period  the  property  of  the  person  to  exercise  it,  will  not  be 
considered  as  an  execution  of  the  power. 

We  are  of  opinion  that  the  direction  respecting  the  repairs  nas  no  effect  in 
proving,  according  to  the  authorities,  that  this  testatrix  meant  to  execute  her 
authority  over  the  undivided  moiety  of  this  estate. 

It  appears  to  us  that  this  would  be  to  contradict  that  long  list  of  decisions  to 
which  I  have  referred,  and  would  be  to  indulge  an  uncertain  speculation  in 
opposition  to  positive  rules. 

There  is  no  incongruity  in  directing  a  tenant  for  life  of  an  undivided  moiety 
to  keep  his  share  of  the  premises  in  repair.  A  person  with  such  an  interest  is 
not  without  remedies  for  enforcing  repairs,  and  at  the  worst  the  devise  would 
make  him  liable  as  against  the  remainder-man  fo;r  dilapidation. 
i^toM  *It  seems,  therefore,  to  my  Brothers  as  well  as  to  myself,  that  the 
-*  question  which  your  Lordships  have  been  pleased  to  put  to  us  should  be 
answered  in  the  negative,  and  that  the  will  of  Sarah  Trymmer  did  not  operate 
as  an  execution  of  her  power. 

Judgment  of  the  Court  of  King's  Bench  affirmed. 


MEMORANDA. 


Mr.  Justice  Burrough  having  resigned,  Mr.  Serjeant  Bosanquet  was  appointed 
a  Judge  of  this  Court,  and  took  his  seat  on  the  8d  of  February. 

The  first  of  the  three  general  rules,  ante,  p.  847,  was  sent  to  the  reporter  by 
mistakei  and  never  received  the  ultimate  sanction  of  the  Court. 
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WOOD  V.  ADAM.    Apra  29. 

Defendant  told  J.  P.  that  certain  oranges  of  J.  P.*a  would  not  have  sold  eo  ill  if  f  laintiff  had 
not,  before  the  sale,  propagated  a  report  that  there  vere  three  or  four  cargoes  of  oranges  then 
coming  to  market ;  whereupon  J.  P.  discontinued  employing  the  plaintiff  as  he  had  belbn 
been  wont : 

Plaintiff  thereupon  sued  defendant  for  injuring  him,  by  staling  that  plaintiff  had  caused  the 
loss  on  J.  P.'s  oranges,  by  propagating  a  report  that  he  {pUintiff)  had  three  or  four  cargoes 
of  oranges  coming  to  market : 

Held,  a  fatal  variance. 

The  declaration  stated,  that  the  plaintiff,  before  the  time  of  the  committing  the 
pievanccs  by  the  defendant  thereinafter  mentioned,  had  been  and  was  a  fniit- 
Droker  and  the  business  of  a  fruit-broker  exercised  and  carried  on  with  great 
credit  and  integrity,  to  wit,  at  London ;  that  certain  oranges  of  and  belonging 
to  certain  persons  under  the  style  or  firm  of  Messrs.  John  Pirie  &  Company, 
bad  recently,  before  the  committing  of  the  said  grievances  by  the  defendant  as 
next  ^mentioned,  been  sold  and  disposed  of  for  the  account  of  the  said  rtAQ,2 
Messrs.  J.  Pirie  &  Co.,  at  and  for  certain  prices  unsatisfactory  to  the  *• 
said  Messrs.  J.  Pirie  &  Co.,  to  wit,  at,  &c.,  to  wit,  in  a  certain  sale-room  or 
premises  there;  and  thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  a  certain 
discourse  which  the  defendant  then  and  there  held  with  John  Pirie  (then  and 
there  being  one  of  the  persons  so  trading  under  the  said  style  or  firm),  of  and 
ooncerninff  the  said  sales  of  said  oranges,  and  of  and  concerning  the  cause  of  the 
same  not  having  fetched  better  prices,  the  defendant  then  and  there  maliciously 
contriving  and  intending  to  prejudice  and  injure  the  plaintiff  in  the  way  of  his 
business,  and  to  deprive  him  of  the  confidence  and  good  opinion  of  the  said 
Messrs.  J.  Pirie  &  Co.,  and  to  cause  the  last -mentioned  persons  to  believe 
that  the  said  plaintiff  had  been  the  cause  of  the  same  not  having  fetched  better 
prices  on  the  occasion  aforesaid,  did  then  and  there  falsely,  deceitfully,  and 
malicious.y  pretend  and  represent  to  the  said  John  Pirie,  that  the  plaintiff  bad 
circulated  a  report  in  the  sale-room,  when  and  where  the  said  oranges  were 
Belling,  that  /le,  the  plaintiff,  tlien  had  three  or  four  vessels  laden  with 
oranges  between  Gravesend  and  London,  and  that  the  said  report  had  injured 

(220) 
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the  said  sale  of  the  said  oranges  of  them  the  said  Messrs.  J.  Pirie  k  Co. : 
whereas  the  plaintiff,  in  truth  and  in  fact,  did  not  circulate  or  cause  to  be  ciroa- 
lated,  a  report  in  the  sale-room  when  and  where  the  said  oranges  were  selling 
as  aforesaid,  or  otherwise  howsoeyer,  that  he,  the  plaintiff,  then  had  three  or 
four  vessels  laden  with  oranges,  or  any  vessel  or  vessels  laden  with  oranges 
between  Gravesend  and  London,  and,  whereas  in  truth  and  in  fact,  it  was 
not  reported  at  or  during  the  said  sale,  that  the  plaintiff  had  three  or 
four  vessels  laden  with  oranges,  between  Gravesend  and  London,  or  that  he 
^4831  ^^^  ^°^  vessel  or  ^vessels  so  laden  as  aforesaid  between  Gravesend 
•*  and  London,  as  the  defendant  during  all  that  time  well  knew.  By 
means  of  which  said  several  deceitful  and  malicious  representations  and 
pretences  of  the  defendant,  the  said  Messrs.  James  Pirie  &  Company,  then  and 
there  believing  the  same  to  be  true,  were  then  and  there  induced  to  suspect 
and  believe,  and  did  in  fact  suspect  and  believe  that  the  plaintiff  had  mali^ 
ciously  made  or  authorized  the  said  report  as  to  his,  the  plaintiff's,  having 
three  or  four  vessels  laden  with  oranges  between  Gravesend  and  London,  and 
had  thereby  maliciously  prejudiced  the  said  sale  of  them,  the  said  Messrs.  J. 
Pirie  &  Co.'s  said  oranges,  and  been  the  cause  of  their  not  having  fetched 
better  prices  on  the  occasion  aforesaid,  and  thereby  the  said  Messrs.  J.  Pirie  & 
Co.  were  then  and  there  induced  to  discontinue,  and  did,  in  fact,  accordingly 
tiien  and  there  discontinue,  and  hitherto  had  discontinued  dealing  with  the  plain- 
tiff as  they  theretofore  had  been  used  to  deal,  and  but  for  the  premises  in  that 
count  mentioned,  still  would  have  dealt  with  him  in  the  way  of  his  business 
of  a  fruit-broker ;  and  the  plaintiff  had  thereby  lost  divers  profits  and  emolu- 
ments, to  wit,  to  the  amount  of  100/.,  which  he  otherwise  would  have  acquired 
from  being  so  dealt  with  as  theretofore  by  said  Messrs.  J.  Pirie  &  Co. ;  and 
the  plaintiff  had  been,  and  was  by  means  of  the  premises  in  that  count  men- 
tioned, brought  into  great  scandal  and  discredit  in  the  way  of  his  said  business 
and  had  been  and  was  thereby  otherwise  greatly  injured  and  damnified,  to  wit,  at,&o. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Hilary  term,  the 
language  of  the  defendant  in  repeating  the  assertion  which  he  alleged  the  plain- 
tiff to  have  made,  in  order  to  injure  the  sale  of  Pine's  fruit,  was  proved  to 
have  been : — "  The  prices  could  not  have  been  so  unsatisfactory,  if  the  plaintiff 
♦4841  ^^  ^^^  before  *the  sale  propagated  a  report  that  there  foere  three  or  four 
^  cargoes  of  oranges  coming  up  m>m  Gravesend.'' 

Whereupon  the  plaintiff  was  nonsuited,  the  Chief  Justice  thinking  the 
variance  material. 

Wildej  Serjt.,  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that  as  this 
was  not  an  action  of  slander,  but  to  recover  damages  for  the  consequences  of  a 
misrepresentation,  it  was  sufficient  if  the  misrepresentation  were  proved  to  be 
one  which  would  have  had  the  same  effect  as  that  set  out  in  the  declaration, 
and  that  the  precise  language  in  which  it  was  conveyed  was  not  material.  The 
gist  of  the  action  was  the  injury  done  to  the  plaintiff,  by  the  defendant's  having 
imputed  to  him,  that  with  a  view  to  injure  the  sale  of  Pirie  &  Co.'s  fruit,  he 
had  alleged  that  more  firuit  ships  were  coming  to  market.  Such  a  statement 
would  doubtless  have  been  calculated  to  prevent  a  purchase  of  fhiit,  but  the 
naming  the  owner  of  the  ships  would  not  have  made  any  difference  in  the  effect 
produced,  and  therefore  it  was  immaterial  whether  the  name  of  the  owner 
formed  part  of  the  statement  or  not.  In  like  manner,  in  an  action  for  a  tort 
eommitted  during  the  performance  of  a  contract,  the  precise  terms  of  the  con- 
tract are  not  material,  and  a  variance  in  that  respect  is  not  fatal.  Ditcham  v, 
Chi  vis,  4  Bingh.  706 ;  and  the  cases  there  cited. 

Tindal,  C.  J.  It  appeared  to  me  that  this  action  was  in  substance  an  action 
for  words  spoken  of  the  plaintiff  in  his  trade,  in  consequence  of  which  Pirie  & 
Co.  had  declined  to  employ  him,  as  they  otherwise  would  have  done,  and  that 
it  ought  to  be  governed  by  the  rules  which  apply  to  actions  of  that  kind.  One 
*4851  ^^  those  rules  is,  that  the  plaintiff  is  not  to  charge  the  defendant  ♦with 
^  having  employed  language  of  greater  malignity  than  that  which  he 
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actaally  used,  because  the  damages  must  often  depend  on  the  form  of  the 
expression. 

The  words  complained  of  by  the  plaintiff  in  this  case,  as  imputed  to  him  by 
the  defendant,  were, — '^  That  lie  had  three  or  four  cargoes  of  oranges  on  the 
way  from  Gravesend."  Now,  if  he  had  made  such  a  statement,  it  must  have 
been  false  within  his  own  knowledge,  and  much  more  culpable  than  a  general 
Statement,  the  accuracy  of  which  he  might  not  have  had  the  means  of  ascertaining. 
But  the  witnesses  prove  only  that  the  defendant  alleged  the  plaintiff  to  hare 
giyen  out  that  there  were  three  or  four  ships  coming  up  with  fruit,  not  that  the 
plaintiff  himself  had  that  number  of  ships  coming  up. 

Park,  J.  I  do  not  impeach  the  rule  acted  on  in  Ditcham  v.  Chiyis,  and 
though  this  is  in  effect  an  action  of  slander,  there  would  perhaps  have  been  no 
ground  for  complaint  if  the  words  proved  had  been  the  same  in  substance  and 
effect  as  those  laid  in  the  declaration.  But  the  importance  of  the  statement 
alleged  to  have  been  made  by  the  plaintiff  hinged  on  the  assertion  that  he  him- 
self had  vessels  coming  up  with  fruit. 

Gaselee,  J.  I  think  the  nonsuit  is  right ;  for  it  is  very  different  whether 
the  plaintiff  were  represented  as  having  spoken  of  his  own  knowledge,  or  merely 
on  general  report. 

BosANQUET,  J.  The  statement  proved  varies  in  a  material  point  from  that 
set  out  in  the  declaration,  which  contains  a  charge  of  a  very  different  description. 
I  think,  therefore,  the  nonsuit  was  right.  Rule  refused. 


*DANCE,  provisional  Assignee  of  SHEPHERD,  an  Insolvent,  [^486 

V.  WYATT.     April  29. 

I^he  sixteenth  section  of  the  7  G.  4,  c.  57,  which  declares  that  it  shall  be  lawful  for  the  pro- 
visional assignee  of  the  insolvent  debtors'  court  to  sue  in  his  own  name  for  the  effects  of 
insolvents,  if  the  court  shall  so  order,  is  only  affirmative  of  the  provisional  assignee's  right, 
ai)d  he  may  sue  with  or  without  such  order. 

Br  the  insolvent  debtors'  act,  7  Q.  4,  c.  57,  s.  16,  it  is  declared,  that  it  shall  be 
lawful  for  the  provisional  assignee  to  me  in  his  own  name,  if  the  court  appointed 
by  the  act  shall  so  order,  for  the  recovery,  obtaining,  and  enforcing  of  any  estate, 
debts,  effects,  or  rights  of  any  prisoner,  &c. 

The  plaintiff  beinff  provisional  assignee  of  the  Insolvent  Debtors'  Court,  this 
action  of  trover  was  brought  in  his  name,  under  the  following  order  of  the  Court, 
to  try  the  validity  of  a  commission  of  bankrupt  which  had  been  .issued  against 
Shepherd  previously  to  his  petitioning  the  Insolvent  Debtors'  Court. 

'<  Pursuant  to  the  act  for  Relief  of  Insolvent  Debtors  in  England  : — 

"  The  Court  for  Relief  of  Insolvent  Debtors,  on  the  9th  day  of  December. 
1828  :— 

"  In  the  matter  of  the  petition  of  Thomas  Shepherd,  an  insolvent  debtor,  lately 
a  prisoner  in  the  Bang's  Bench  prison  : — 

''  Upon  application  of  the  said  insolvent  debtor,  and  on  reading  his  affidavit, 
and  also  on  reading  the  consent  of  Hennr  Dance,  gentleman,  provisional  assignee, 
it  is  ordered,  that  the  said  provisional  assignee,  upon  receiving  a  satisfactoiy 
indemnity,  be  at  liberty  to  permit  an  action  to  be  brought  in  his  name  against 
Andrew  John  Nash  and  Thomas  Wyatt,  mentioned  in  the  said  affidavit." 

The  declaration  commenced  as  follows  : — '^  Thomas  Wyatt  the  defendant,  and 
Andrew  John  Nash  were  "^attached  to  answer  Henry  Dance,  the  plaintiff  r^AQj 
in  this  suit,  and  provisional  assignee  of  the  court  for  the  relief  of  insol-  '- 
vent  debtors,  and  of  the  estate  and  effects  of  Thomas  Shepherd,  late  of  Claremont 
Row,  Pentonville,  in  the  county  of  Middlesex,  heretofore  an  insolvent  debtor, 
and  discharged  from  imprisonment  in  pursuance  of  an  act  of  parliament  made 
ia  the  seventh  year  of  the  reign  of  his  present  majesty,  entitled|  <  An  act  to 
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amend  and  consolidate  the  laws  for  the  relief  of  insolvent  dehtors  in  England/ 
hj  order  of  the  same  Court  in  that  behalf  duly  made^  of  a  plea  of  trespass  on 
the  case." 

The  insolvent,  in  his  petition,  had  described  himself  as  of  Clarcmont  Row, 
Pen  ton  Yi  He,  merchant  and  bankrupt. 

A  verdict  having  been  found  for  the  plaintiff, 

Taddtfy  Serjt.,  moved  to  set  it  aside  and  enter  a  nonsuit,  on  the  ground  that, 
under  the  sixteenth  section  of  the  act,  the  plaintiff,  as  provisional  assignee,  was 
not  entitled  to  sue  unless  it  appeared  by  the  order  of  the  Insolvent  Debtors' 
Court,  that  the  Court  had  granted  such  order  in  the  exercise  of  its  discretion, 
upon  investigating  the  circumstances  of  the  case :  that  the  present  order  directed 
the  provisional  assignee  to  permit  an  action  to  be  brought,  while  the  act  directed 
that  the  assignee  himself  should  sue :  and  that  it  was  not  competent  to  the  In- 
solvent Debtors'  Court  to  direct  an  action  to  be  brought  for  the  purpose  of  imr 
peaching  the  jurisdiction  of  the  commissioners  of  bankrupt,  the  bankruptcy 
jurisdiction  appearing  to  be  preferred  by  the  legislature  whenever  the  two  juris- 
dictions may  be  found  to  clash ;  as  by  the  6th  section  of  the  6  6.  4,  c.  16,  where 
the  filing  a  declaration  of  insolvency  is  allowed  to  be  treated  as  an  act  of  bank- 
ruptcy. The  objection  particularly  applied  in  the  present  case,  where  the  insol- 
vent had  in  his  petition  described  himself  as  a  bankrupt. 
i^AQOTi  *He  also  moved  on  the  ground  that  the  verdict  was  contrary  to  evi- 
-*  dence  as  to  the  trading  of  the  insolvent. 

The  Court  adjourned  the  case  to  look  into  the  decisions,  and  now 

TiNDAL,  C.  J.,  said, — ^Upon  looking  into  the  cases,  we  think  this  rule  ought 
not  to  be  granted. 

Three  objections  have  been  taken  to  the  verdict.  First,  that  the  plaintiff  had 
DO  authority  to  sue  without  a  direct  order  from  the  Insolvent  Debtors'  Court, 
obtained  upon  a  consideration  of  the  circumstances  of  the  case.  But,  upon  look- 
ing at  the  statute,  we  think  the  assignment  itself  would  primd  /acie  give  the 
plaintiff  a  right  to  sue;  and  the  language  of  the  16th  section  seems  to  be  only 
affirmative,  and  not  to  interfere  with  the  assignee's  primd  fdcie  right.  And 
this  point  has  in  effect  been  decided  in  Doe  d.  Clark  v.  Spencer,  8  Bingh.  203, 
where  this  Court  held,  that  the  order  of  the  Insolvent  Debtors'  Court  need  not 
be  given  in  evidence  at  the  trial.  And  although  that  was  a  decision  on  a  former 
statute,  yet  the  language  in  both  statutes  is  the  same. 

The  second  objection  is,  that  the  Insolvent  Debtors'  Court  is  not  competent 
to  institute  proceedings  for  the  purpose  of  impeaching  the  jurisdiction  of  the 
commissioners  of  bankrupt. 

But  this  objection  assumes  that  the  insolvent  has  been  a  bankrupt^  which  is 
the  very  point  in  dispute. 

The  evidence  as  to  the  trading  was  fully  lefb  to  the  juiy,  and  we  have  no 
reason  to  be  dissatisfied  with  the  conclusion  to  which  they  have  come. 

Rule  refused. 


♦489]  *LLOYD  v.  WIGNEY  and  Others.     May  3. 

Bj  the  Brighton  improvement  act,  actions  for  any  injury  done  by  the  comminionera  under  tha 
act,  are  to  be  brought  within  six  months  after  the  thing  done. 

The  defendants  proceeding  under  that  act  to  dig  a  sewer,  cracked  the  walls  of  the  plaintiff's 
house  :  Held,  that  the  plaintifl''s  right  of  action  was  limited  to  six  months  after  the  day  on 
which  the  crack  was  occasioned,  and  did  not  continue  for  as  long  a  time  as  the  crack  continued. 

The  fourth  count  of  the  declaration  stated.  That  before  and  at  the  time  of  the 
committing  the  grievances  thereinafter  next  mentioned,  the  plaintiff  was  law-* 
fully  possessed  of  a  certain  messuage,  dwelling-house,  and  stabling,  with  the  ap- 
purtenances thereto  belonging,  called  the  New  Ship  Inn,  situate  and  beins  in 
Ship  Street  in  the  parish  of  Brighthelmstonei  in  the  county  of  Sussex;  which 
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Baid  messuage,  dwelling-boase,  and  appurtenances,  he  the  said  plaintiff  used 
and  occupied  as  an  inn  for  the  reception,  lodging,  and  entertainment  of  travellers 
and  others  putting  up  and  abiding  therein,  and  the  business  of  an  innkeeper 
used,  exercise,  and  carried  on  therein,  to  wit,  at,  &c.  Yet  the  said  defendants, 
well  knowing  the  premises,  but  contriving  and  intending  to  injure  and  aggrieve 
the  said  plaintiff  in  the  use,  occupation,  and  enjoyment  of  the  said  messuage, 
dwelling-house,  and  stabling,  with  the  appurtenances,  theretofore,  to  wit,  on  the 
19th  of  February,  1828,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  the  commencement  of  that  suit,  at,  &c.,  wrongfully  and  unjustly, 
without  leave  or  license  of,  and  against  the  will  of  the  said  plaintiff,  did,  by 
divers  wrongful  and  improper  acts,  and  otherwise,  wrongfully  and  injuriously  cause 
and  procure  the  foundation  and  walls,  and  other  parts  of  the  said  messuage,  dwell- 
ing-house, and  premises,  to  sink,  bilee,  and  become  cracked,  injured,  and  broken, 
and  in  danger  of  falling,  and  the  said  messuage  and  dwelling-house,  and  premises, 
then  and  there  became  and  were  rendered  unfit  for  habitation  for  a  long  space  of 
time,  to  wit,  from  the  day  and  year  aforesaid,  ^hitherto ;  and  by  means  r%An(\ 
of  the  premises  the  said  plaintiff  had  been  forced  and  obliged  to  pay,  lay  *- 
out,  and  expend,  and  had  paid,  laid  out,  and  expended,  divers  large  sums  of 
money,  amounting  in  the  whole  to  the  sum  of  500^.  of  like  lawful  money,  in 
repairing,  supporting,  and  amending  the  foundation,  walls,  and  other  parts  of  the 
said  messuage,  dwelling-house,  and  premises ;  and  also  during  all  the  time  aforc> 
said,  the  said  plaintiff,  his  family  and  guests  residing  in  the  said  messuage,  were 
greatly  disturbed  and  incommoded ;  and  also  by  means  of  the  premises,  divers 
persons,  who,  at  the  time  of  the  committing  the  grievance  last  aforesaid,  were 
boarding,  lodging,  and  residing  in  the  said  messuage  and  dwelling-house 
and  premises,  of  the  said  plaintiff,  to  the  great  gains  and  profits  of  the  said 
plaintiff,  left  and  quitted  the  same ;  and  also  Iby  means  of  the  premises,  the  said 
plaintiff  had  been  greatly  injured  in  his  business  of  an  innkeeper,  having  lost 
the  custom  and  employment  of  divers,  to  wit,  of  100  travellers  and  guests  who 
would  otherwise  have  employed  said  plaintiff  in  his  said  trade  and  business,  and 
put  up,  resided,  and  lodged,  at  the  said  premises  of  the  said  plaintiff,  to 
the  great  gains,  profits,  and  advantage  of  the  said  plaintiff,  to  wit,  at,  &c. 

At  the  trial  before  Gaselee,  J.,  Sussex  Summer  assizes  1829,  it  appeared  that 
the  defendant  Wigney,  as  treasurer,  and  the  other  defendants  as  surveyor  and 
contractors,  under  an  act  for  the  improvement  of  the  town  of  Brighton,  had, 
for  the  purpose  of  making  a  sewer,  dug  a  trench  twenty-seven  feet  deep  in  the 
street  where  the  plaintiff's  house  stood.  The  soil  being  of  a  friable  nature,  and 
the  defendants  not  having  supported  the  sides  of  the  trench  with  struts  across,  the 
foundation  of  the  house  sank,  and  the  walls  cracked,  although  they  had  been 
shored  up  by  the  defendants.     All  this  had  taken  place  previously  to  the  6th 


Lambert,  junior. — I  do  hereby  give  you  notice  that,  at  or  shortly  after  the 
expinition  of  fourteen  days  from  the  time  of  your  being  served  with  this  notice, 
I  shall  commence  an  action  in  the  Court  of  Common  Pleas  against  yoa,  to 
recover  damages  for  the  injury  I  have  sustained  by  reason  of  your  wrongful 
acts,  to  wit,  that  you  did  sometime  in  the  months  of  February,  March,  and 
April,  now  last  past,  by  yourselves,  your  servants  or  workmen,  make,  alter,  cut, 
dig,  work,  and  enlarge,  divers  sewers,  gutters,  drains,  and  ditches,  in  and  under 
a  certain  street  in  the  town  of  Brighthelmstone,  in  the  county  of  Sussex,  com- 
monly known  by  the  name  of  Ship  Street,  near  to  and  under  a  certain  messuage 
or  dwelling-house,  stabling  and  premises,  in  my  tenure  and  occupation  as  an  inOi 
commonly  known  by  the  name  of  the  New  Ship  Inn,  situate  and  being  in  Ship 
Street  aforesaid,  in  so  negligent,  incautious,  improvident,  and  improper  a  man- 
ner, that  certain  of  the  walls  of  the  said  messuafte  and  premises  sank  and 
cracked,  and  the  said  messuage  and  premises  generally  became  and  were  greatly 
•ndangered,  and  otherwise  injured,  and  by  reason  thereof;  certain  persons  then 
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using  tbe  said  messuage  and  premises  as  BncH  inn  as  aforesaid  immediately 
quitted  the  same,  and  divers  other  persons  have  sincft  omitted  to  use  the  said 
messuage  and  premises  as  such  inn  as  aforesaid,  who  would  have  frequented 
and  used  the  same  but  for  the  damage  occasioned  in  manner  above  mentioned ; 
and  also  that  you  did,  bj  yourselves,  your  servants  or  workmen,  after  the  sink- 
ing and  cracking  of  the  walls  as  aforesaid,  so  insufficiently,  imprudently,  and 
unskilfully  shore  up  and  support  the  said  messuage  and  premises,  that  I  have 
been  for  many  months  deprived  of  so  full  and  beneficial  an  enjoyment  and 
^AQoi  occupation  thereof  as  I  ought  to  and  ^otherwise  should  have  had,  and 
''-'  by  reason  of  the  above  premises  I  have  suffered  great  loss  and  damage* 

''Dated  this  19th  of  September,  1828. 

(Signed)  "  David  Lloyd." 

The  defendants  had,  in  the  outset,  given  the  plaintiff  notice  of  their  inten- 
tion to  construct  a  sewer. 

The  plaintiff  proved,  that  subsequently  to  the  6th  of  April,  he  was  incon- 
venienced by  the  shores  preventing  free  access  to  his  house.  The  crack  in  his 
wall  was  not  repaired  until  after  that  day. 

The  255th  section  of  the  Brighton  act,  6  G.  4,  o.  179,  havine  enacted  that 
actions  against  persons  proceeding  under  the  act  shall  be  brought  within  six 
calendar  months  after  the  matter  or  thing  done,  and  that  notice  shall  be  given 
to  the  commissioners  appointed  under  the  act  of  the  ground  of  action,  it  was 
objected  on  the  part  of  the  defendants,  that  the  action  had  been  commenced  too 
late;  that  there  had  been  no  proof  of  any  of  the  injuries  specified  in  the  notice 
to  the  treasurer  having  been  experienced  within  six  months ;  that  there  was 
no  count  in  the  declaration  applicable  to  the  injury  alleged  to  have  been  occa- 
sioned by  the  prevention  of  access ;  that  the  notice  ought  to  have  been  addressed 
to  the  commissioners,  or  to  the  treasurer  in  his  character  of  treasurer ;  and  that 
the  action  did  not  lie  for  the  plaintiff,  who  ought,  upon  receiving  notice  of  the  com- 
missioners' intentions,  to  have  taken  precautions  for  the  safety  of  his  own  house. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  there  had  been  negli- 
gence in  the  commissioners ;  whether  they  had  given  notice  of  their  intentions 
as  to  the  sewer;  and  whether  the  access  to  the  plaintiff's  house  had  been 
obstructed  subsequently  to  the  6th  of  April. 

The  jury  found  for  the  plaintiff  100^.  damages,  and  that  the  access  had  been 
obstructed  subsequently  to  the  6th  of  April. 

*4ft^l       *  Wilde,  Serjt.,  pursuant  to  leave  reserved,  obtained,  upon  the  objeo- 
-^  tions  advanced  at  the  •trial,  a  rule  nisi  to  set  aside  the  verdict,  and  enter 
a  nonsuit. 

Taddy,  Serjt.,  showed  cause  on  all  the  points ;  but  the  judgment  of  the  Court 
is  confined  to  the  question  of  time. 

The  action  was  brought  in  time ;  for  the  thing  done,  in  the  language  of  the 
statute,  is  the  injury  to  the  plaintiff  as  long  as  it  continues ;  and  the  plaintiff 
has  six  months  from  the  time  the  injury  has  ceased.  The  plaintiff's,  wall  was 
cracked,  and  his  foundation  disturbed,  and  as  long  as  the  cracks  continued,  he 
was  entitled  to  bring  his  action.  But  at  all  events  the  obstruction  to  access  was 
within  the  six  months,  and  that  is  an  injury  comprehended  in  the  language  of 
the  fourth  count  of  the  declaration,  and  in  the  notice  given  to  the  treasurer. 
The  fourth  count  of  the  declaration,  on  which  the  plaintiff  relies,  alleges  that 
the  defendants  'Mid  by  divers  wrongful  and  improper  acts,  and  otherwise, 
wrongfully  and  injuriously  cause  and  procure  the  foundation  and  walls,  and 
other  parts  of  the  said  messuage,  dwelling-house,  and  premises,  to  sink,  bilge, 
and  become  cracked,  injured,  and  broken,  and  in  danger  of  falling ;  and  the  said' 
messuage  and  dwelling«house,  and  premises,  then  and  there  became  and  were* 
rendered  unfit  for  habitation  for  a  long  space  of  time,  to  wit,  from  the  day  and' 
year  aforesaid  hitherto ;  that  during  all  the  times  aforesaid,  the  said  plaintiff, 
his  family,  and  guests  residing  in  the  said  messuage,  were  ereatly  disturbed  and 
incommoded ;  and  that  by  means  of  the  premises  the  said  plaintiff  had  been 
greatly  injured  in  his  business  of  an  innkeeper,  having  lost  the  custom  and  enU 
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ployment  of  divers,  to  wit,  of  100  traTellers  and  guests,  who  would  otherwise  bavo 
employed  said  plaintiff  in  his  said  trade  and  business^  and  put  up,  resided,  and 
lodged  at  the  said  premises  of  the  said  plaintiff." 

'^The  defendants,  bj  placing  the  shores  against  the  plaintiff's  house,  ri^tQi 
admit  that  they  have  occasioned  the  subsidence  of  the  walls,  and  that  ^ 
they  are  responsible  for  the  consequences ;  and  all  the  ensuing  mischief  is  com- 
prehended in  the  injury  to  the  wall,  which  is  the  original  cause  of  the  obstruc- 
tion. It  is  not  necessary  that  the  notice  should  be  drawn  up  with  minute  pre- 
cision. In  Jones  v.  Bird,  5  B.  &  A.  843,  the  notice  ascribed  the  injury  to  the 
digging  of  a  drain,  whereas  the  immediate  cause  of  injury  was  the  falliug  of 
chimneys  occasioned  by  the  digging  of  the  drain. 

Wilde  (Andrews^  Serjt.,  was  with  him)  in  support  of  the  rule.  Continuing 
damage  can  only  be,  where  each  day  brines  a  repetition  or  accession  of  injury, 
as  where  water  is  forced  back  or  diverted,  or  an  imprisonment  prolonged :  In 
which  case  a  defendant  may  be  liable  for  the  portion  of  imprisonment  eudured 
within  the  time  limited  for  action :  Massey  r.  Johnston,  12  East,  67.  But  if  a 
wall  be  cracked,  and  remain  in  the  same  state  for  months,  the  damage  is  always 
the  same,  and  the  time  for  suing  must  be  calculated  from  the  day  when  the  crack 
was  occasioned,  otherwise  a  party,  by  suffering  things  to  remain  in  the  same 
state,  might  postpone  his  action  till  all  the  defendant's  evidence  had  perished. 

In  Goding  v,  Ferrers,  2  H.  B.  14,  it  was  held,  that  an  action  cannot  be  main- 
tained against  officers  of  the  customs,  for  seizing  goods  as  forfeited  by  the  revenue 
laws,  unless  it  be  brought  within  three  months  after  the  actual  seizure ;  notwith- 
standing a  suit  be  instituted  in  the  Court  of  Exchequer  for  the  condemnation  of 
the  goods,  which  is  depending  at  the  expiration  of  the  three  months.  In  Saun- 
ders V.  Saunders,  2  East,  254,  where  the  commander  of  *one  of  the 
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the  next  port  on  suspicion  of  smuggling,  and  after  process  in  the  Exchequer  the 
owner  obtained  an  order  for  re-delivery,  under  which  he  obtained  only  a  part  of 
the  goods  from  the  defendants,  it  was  held,  that  the  owner  could  not  maintain 
trover  for  the  remainder,  if  the  action  were  brought  after  three  months 
from  the  original  seizure,  though  within  three  months  from  the  order  for 
the  re-delivery.  So,  in  Crook  v.  MTavish,  1  Bingh.  167,  where  an  offi- 
cer in  the  preventive  service  boarded  a  ship  on  the  23  d  of  August,  and  left 
three  armed  men  on  board,  but  did  not  then  determine  on  detaining  her  as  a 
seizure ;  on  the  25th  he  decided  on  seizing  her,  and  detained  her  till  the  24th 
of  September ;  the  owner  having  sued  him  for  this  seizure  and  detention,  it  was 
held,  that  the  time  within  which  the  action  should  have  been  commenced  uudcr 
28  O.  3,  c.  37  (three  months  after  the  matter  or  thing  <2one),  must  be  computed 
from  the  23d  of  August.  In  Gilton  v.  Bodington,  1  R.  &  M.  161,  and  Roberts 
V,  Read,  16  East,  215,  though  the  act  done  by  the  defendants  which  occasioned 
the  injury  to  the  plaintiffs  was  beyond  the  time  limited  for  action,  the  injury 
itself,  namely,  the  falling  of  the  walls,  took  place  within  the  limited  time  \  but 
in  the  present  case,  the  injury  to  the  plaintiff,  viz.  the  cracking  of  his  wall,  wasi, 
as  well  as  the  act  of  the  defendants,  beyond  the  limited  time. 

The  plaintiff,  therefore,  is  too  late;  for  the  obstruction  of  access,  occasioned 
by  the  continuance  of  the  shores,  is  not  one  of  the  injuries  complained  of  in  the 
declaration  or  notice.  Injury  to  a  wall  is  an  injury  of  so  different  a  nature 
fix)m  injury  occasioned  by  obstruction  of  access,  that  it  could  never  have 
occurred  to  the  defendants  that  the  one  was  intended  to  comprehend  the  other. 

*TiNDAL,  C.  J.  It  is  unnecessary  for  us  to  decide  many  of  the  points  p^ACk^ 
which  have  been  argued  in  this  cause ;  for  the  first  question  is.  Whether  ^ 
■ay  damage  has  been  proved  to  have  been  sustained  by  the  plaintiff  within  the 
time  limited  for  the  commencement  of  his  action  by  the  255th  section  of  the 
statute,  and  within  the  terms  of  his  notice  and  declaration :  for  unless  he  brings 
himself  within  all  those  three  predicaments  his  action  does  not  lie.  Now,  the 
jury  have  negatived  any  damage  within  the  six  months  allowed  for  the  com* 
menoement  of  the  action,  except  the  keeping  up  the  shores  and  the  consequent 
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obstniction  of  aooess  to  the  plaintiff's  hoose.  Is  this  a  damage  specified  in  the 
pluntiff 's  notice  or  his  declaration  ?  The  notice  is,  that  the  defendants  made 
a  sewer  near  the  plaintiff's  premises  in  so  negligent  a  manner  that  the  walls  of 
the  premises  sank  and  cracked,  the  premises  were  injured,  many  persons  quit- 
ting them,  and  many  persons  abstaining  to  use  them  who  would  otherwise  have 
used  them,  and  also  that  the  defendants  so  unskilfully  and  imprudently  shored 
up  the  walls  of  the  premises  as  to  deprive  the  plaintiff  of  the  full  and  beneficial 
enjoyment  he  would  otherwise  have  had.  The  count  of  the  declaration  which 
is  relied  on,  states,  that  the  defendants  ''  did,  by  divers  wrongful  and  improper 
acts,  and  otherwise  wrongfully  and  injuriously,  cause  and  procure  the  founda- 
tion and  walls,  and  other  parts  of  the  said  messuage,  dwelling-house,  and  pre- 
mises, to  sink,  bilge,  and  become  cracked,  injured,  and  broken,  and  in  danger 
of  falling ;  and  the  said  messuage  and  dwelling-house  and  premises,  then  and 
there  became  and  were  rendered  unfit  for  habitation  for  a  long  space  of  time,  to 
wit,  from  the  day  and  year  aforesaid  hitherto ;  that  during  all  the  times  afore- 
said, the  said  plaintiff,  his  feimily,  and  guests  residing  in  the  said  messuage, 
were  greatly  disturbed  and  incommoded ;  and  that,  by  means  of  the  premises, 
*i071  *^^^  ^^  plaintiff  had  been  greatly  injured  in  his  business  of  an  innkeep- 
-■  er,  having  lost  the  custom  and  employment  of  divers,  to  wit,  of  100  tra- 
vellers and  guests,  who  would  otherwise  have  employed  said  plaintiff  in  his  said 
trade  and  business,  and  put  up,  resided,  and  lodged  at  the  said  premises  of  the 
said  plaintiff." 

This  does  not  correspond  with  the  only  damage  proved  within  six  months, 
namely,  the  keeping  up  the  shores ;  and  there  being  no  mention  of  that  in  the 
notice  or  declaration,  the  rule  must  be  made  absolute. 

Park,  J.  I  am  of  the  same  opinion.  The  digging  of  the  sewer  took  place 
more  than  six  months  before  the  action  commenced,  and  so  did  the  damage 
occasioned  bv  it.  Then,  has  the  shoring  up  of  the  house  occasioned  injury  to 
the  plaintiff  r  It  may  have  done  so,  but  it  is  not  stated  either  in  the  notice  or 
declaration ;  and,  therefore,  the  action,  as  conceived,  is  too  late. 

Gaselee,  J.  This  verdict  could  only  now  be  supported  on  the  supposition 
that  the  injury  proved  within  the  six  months,  was  part  of  the  injury  occasioned 
by  the  construction  of  the  sewer,  and  described  in  the  declaration  and  notice ; 
and  the  question  is,  whether  the  shoring  up  the  walls,  and  consequent  obstruo- 
tion  of  access,  might  not  be  considered  as  a  continuing  damage  within  the  terms 
of  the  declaration  ?  I  have  some  little  doubt  on  the  subject,  but  not  enough  to 
induce  me  to  divide  the  Court ;  and  I  agree  that  the  complaint  as  to  the  omis- 
sion to  remove  the  shores,  is  not  comprehended  in  the  notice  or  declaration. 

BosANQUET,  J.  I  am  of  opinion  that  this  rule  ought  to  be  made  absolute. 
Two  injuries  have  been  complained  of:  the  construction  of  a  sewer,  by  which 
*4Qft1  ^^  *plain tiff's  walls  were  cracked;  and  the  omission  to  remove  certain 
-'  shores  from  his  house,  by  which  access  to  it  was  obstructed.  The  first 
occurred  more  than  six  months  before  the  action  was  commenced ;  for  I  can- 
not consider  the  continuance  of  the  cracks  in  the  wall  as  a  continuing  damage, 
since  the  damage  was  the  same  at  the  end  of  six  months  as  at  first.  There  waa 
no  repetition  of  injury  in  the  interval.  As  to  the  second,  it  was  not  within  the 
terms  of  the  phiintiff's  notice  or  declaration.  Rule  absolute. 


CHAMBERS  v.  BERNASCONI  and  Another.     May  3. 

Where  to  uncertificated  bankrupt,  in  order  to  trjr  the  validity  of  hia  oomminion,  held  hia  aa- 
■gnee  to  bail  in  an  action  for  money  had  and  receiTed,  the  Court  ditcharged  the  aaaignee  upon 
filing  common  bail. 

The  plaintiff,  an  nnoertifioated  bankrupt,  with  a  view  to  try  the  validity  of 
commission,  arrested  the  defendants,  bis  assigneeg  under  the  oonunissiany 
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for  40,000/.  as  money  bad  and  received  to  his  use :  whereupon  Tindal,  C.  J., 
daring  yacation,  issued  an  order  for  liberating  the  defendants  on  filing  common 
bail. 

Russell  J  Serjt.,  on  the  part  of  the  plaintiff,  now  moved  to  rescind  this  order, 
or  for  the  defendants  to  pay  40,000/.  into  court.  He  submitted,  that  although 
it  was  usual  to  try  the  validity  of  a  commission  of  bankrupt  by  an  action  of 
trover,  yet  it  might  equally  be  disputed  in  an  action  for  money  had  and  received ; 
Donovan  v.  Duff,  9  East,  21,  — ^in  which  case,  though  the  decision  was  against 
the  bankrupt  on  another  ground,  no  exception  was  taken  to  the  form  of  action ; 
— and  if  so,  the  giving  of  special  or  common  bail  depended  on  the  amount  for 
which  the  defendant  was  arrested,  and  not  on  the  ^discretion  of  the  r4c4Qg 
Court.  Tidd,  249.  No  distinction  could  be  drawn  between  this  and  any  ^ 
other  action  the  merits  of  which  the  Court  would  not  try  on  affidavit.  In  Ex 
parte  Cutten,  1  Glyn  &  J.  317,  a  bankrupt  who  had  abandoned  a  petition  pre- 
sented by  him  in  June  1821  for  a  supersedeas,  and  had  joined  in  a  conveyance 
of  part  of  his  property,  and  solicited  and  procured  the  requisite  signatures  to  his 
certificate,  was  restrained  from  proceeding  in  an  action  brought  by  him  against 
the  messenger  to  impeach  the  commission;  but  the  plaintiff  here  had  never 
abandoned  his  right  to  dispute  the  commission,  or  obtained  his  certificate. 

The  Court  took  time  to  consider,  and  its  decision  was  now  pronounced  by 

TiNDAL,  C.  J.  This  was  an  application  to  the  Court  for  a  rule  to  show 
cause,  why  an  order  made  by  the  Chief  Justice,  in  vacation,  in  this  cause, 
should  not  be  set  aside  ]  or  why  the  sum  of  40,000/.,  for  which  the  defendants 
had  been  arrested,  should  not  be  paid  into  Court. 

It  appeared,  upon  the  making  of  the  original  order,  that  the  plaintiff  was  an 
uncertificated  bankrupt,  and  that  he  had  issued  bailable  process  against  the  de- 
fendants, who  were  his  assignees,  upon  an  affidavit  that  the  defendants  were  in- 
debted to  him  in  40,000/.  and  upwards,  for  money  had  and  received  to  his  use ; 
it  being  the  professed  object  of  the  plaintiff  to  try,  by  this  mode  of  proceeding, 
the  validity  of  the  commission  issued  against  him.  Upon  this  process  two  of 
the  defendants  had  been  arrested,  and  had  given  bail  to  the  sheriff;  and  upon 
application  by  them  to  the  Chief  Justice,  that  the  bail  bonds  should  be  deli- 
vered up  to  be  cancelled  on  the  defendants'  entering  a  common  appearance,  an 
order  to  that  effect  was  made. 

*It  has  been  objected,  that  there  is  no  ground  for  such  an  order ;  for  r#5()Q 
that  the  bankrupt  has  a  right  to  try  the  validity  of  the  commission  by  ^ 
this  form  of  action ;  and,  if  so,  has  the  right,  like  any  other  subject,  to  the  se- 
curity of  his  debtor's  person ;  and  that  it  is  contrary  to  the  practice  of  the 
Court  to  try  the  merits  of  the  action  on  affidavits. 

But  we  think  the  courts  have  always  exercised,  and  have  the  power  to  exer- 
cise a  general  control  over  the  right  of  the  plaintiff  to  hold  to  bail.  Before  the 
statute  of  12  0. 1,  c.  29,  the  power  of  arresting  depended  on  the  practice  of  the 
Court  only,  modified  from  time  to  time  by  rules  of  the  Court  for  that  purpose. 
Thus,  the  practice  of  not  allowing  a  second  arrest  for  the  same  cause  of  action ; 
of  not  allowing  an  arrest  when  the  original  debt  was  less  than  10/.,  but  raised 
up  to  that  sum  by  the  costs  of  a  former  action ;  of  allowing  the  plaintiff  to  hold 
to  bail  in  actions  of  trover  and  trespass,  have  no  other  foundation  than  the  rules 
of  the  Court.  And  the  statute  above  referred  to  took  away  no  authority  which 
the  Court  antecedently  possessed,  except  that  it  prevented  the  issuing  of  baila- 
ble process  for  a  smaller  sum  than  10/.  The  Courts,  therefore,  may  still'inter- 
poso,  and  accordingly,  in  various  cases,  have  interposed  in  a  summary  way,  and 
nave  discharged  the  defendant  on  common  bail.  Thus,  in  Fry  v.  Malcolm,  4 
Taunt.  705,  where  the  plaintiff  had  commenced  an  action  on  the  prothonotary'a 
allocatur  for  costs,  and  had  arrested  the  defendant,  this  Court,  though  they 
would  not  stay  the  proceedings,  held  the  arrest  to  be  bad.  In  Taylor  v.  Hig* 
gins,  3  East,  169,  the  Court  of  King's  Bench  discharged  a  defendant  out  of 
custody,  on  the  ground,  that  the  giving  a  new  security  by  the  plaintiff  to  pic5oi 
a  crpditor  of  the  defendant,  could  not  be  considered  as  money  paid  ^to  ■- 
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tlie  defendant's  use,  upon  which  ground  alone  he  had  been  held  to  bail.  In 
Nizetich  v.  Bonacich,  5  B.  &  A.  904,  the  Court  of  King's  Bench  discharged 
the  defendant,  where  it  appeared  from  the  plaintiff's  own  letters  that  the  de- 
fendant was  his  creditor  in  a  considerable  sum ;  and  in  JVrGinnis  v.  M'Gurling, 
6  Dowl.  &  Rjl.  24,  the  principle  that  such  excepted  cases  may  exist,  in  which 
the  Court  may  interpose  by  their  summary  jurisdiction  and  discharge  the  de- 
fendant, was  fully  admitted  by  the  Court. 

And  we  think  the  principal  case  is  of  that  description.  An  uncertificated 
bankrupt  can  have  no  property,  no  rights  of  action  even  against  third  persons, 
unless  with  the  assent  of  his  assignees.  How  can  he  have  any  as  against  the 
assignees  themselves  ?  It  should  be  remembered  also,  that  before  he  was  de- 
clared a  bankrupt,  the  facts  necessary  to  establish  the  bankruptcy  must  have 
been  deposed  on  oath  by  third  persons,  and  the  bankruptcy  declared  by  the 
adjudication  of  commissioners  sitting  under  the  authority  of  an  act  of  parliament ; 
and  it  seems  unreasonable,  that  upon  the  single  and  unconfirmed  affidavit  of  the 
bankrupt  himself,  all  that  has  been  so  done  should  be  taken  to  be  without  found- 
ation ;  and  looking  at  the  consequences  of  allowing  such  a  proceeding,  we  think 
they  would  be  most  injurious  to  the  public;  for  what  respectable  person  would 
become  assignee  to  a  bankrupt's  estate,  if,  at  any  moment  of  time,  he  was  liable 
to  be  arrested  for  the  full  amount  of  the  assets  realized,  merely  because  the 
bankrupt  believed,  to  which  belief  his  wishes  would  often  lead  him,  that 
the  commission  was  invalid  ?  Without  breaking  in,  therefore,  upon  the  gene- 
ral rule,  that  the  Court  will  not  try  the  merits  of  a  case  on  counter  affidavits, 
^5021  ^^  think  this  case  forms  an  exception  of  so  strong  a  nature  *that  all 
-'  must  reclaim  against  applying  to  it  the  general  rule;  and,  upon  this 
ground,  we  refuse  the  rule  to  show  cause.  Rule  refused. 


CUMINGr  and  Another,  Assignees  of  HEALE,  a  Bankrupt, 
v.  WELSFORD  and  Others.     May  4. 

An  execution  on  a  final  judgment  fullowing  a  judgment  by  fttV  dieit.  held  to  be  within  the 
proviso  of  8.  108«  6  G.  4,  c.  16,  although  there  waa  no  concert  between  the  parties,  and  the 
judgment  waa  obtained  before  the  act  came  into  operation. 

By  6  G.  4,  c.  16,  s.  108,  it  is  enacted,  "That  no  creditor,  having  security  for 
his  debt,  or  having  made  any  attachment  in  London  or  any  other  place,  by  vir- 
tue of  any  custom  there  used,  of  the  goods  and  chattels  of  the  bankrupt,  shall 
receive  upon  any  such  security  or  attachment  more  than  a  rateable  part  of  such 
debt,  except  in  respect  of  any  execution  or  extent  served  and  levied,  by  seizure 
upon,  or  any  mortgage  of  or  lien  upon  any  part  of  the  property  of  such  bank- 
rupt before  the  bankruptcy ;  provided  that  no  creditor,  though  for  a  valuable 
consideration,  who  shall  sue  out  execution  upon  any  judgment  obtained  by  de- 
fault, confession,  or  nil  dicit,  shall  avail  himself  of  such  execution  to  the  pre- 
judice of  other  fair  creditors,  but  shall  be  paid  rateable  with  such  creditors." 

Heale,  the  bankrupt,  having  been  sued  by  the  defendants  in  assumpsit  for 
the  recovery  of  the  amount  of  a  bill  of  exchange  drawn  by  him,  suffered  judg- 
ment by  nil  dicit  in  January  1825.  A  writ  of  error  having  been  brought, 
judgment  was  affirmed  in  Hilary  term  1826,  and  on  the  6th  of  February  in  that 
year,  a  sheriff's  officer  took  possession  of  Heale's  goods  under  a  fi.  fa.  issued 
upon  this  judgment.  At  the  request  of  Heale,  the  sale  of  the  goods  was  post- 
poned till  the  4th  of  April  following ;  but  on  the  3d  of  April  he  committed 
*^0^1  ^an  act  of  bankruptcy,  and  a  commission  of  bankrupt  having  afterwards 
^  issued' against  him,  his  assignees  brought  the  present  action  to  recover 
Irom  the  defendants  the  proceeds  of  the  sale  under  their  execution. 

A  verdict  having  been  found  for  the  plaintiffs  at  the  trial  of  the  cause  before 
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Gaselee,  J.,  last  Exeter  assizes,  with  leave  for  the  defendants  to  move  to  set  it 
aside  and  enter  a  nonsuit, 

•  Stephen,  Serjt.,  moved  for  a  rule  nisi  to  that  effect,  on  the  ground  that  this 
case  did  not  fall  within  the  proviso  of  the  108th  section  ahove  set  out.  The 
judgment  on  which  the  defendants  had  issued  execution  was  not  within  the  lettei 
or  the  policy  of  that  proviso.  Not  within  the  letter ;  hecause  it  was  not  aB 
execution  on  a  judgment  hy  default, — as  it  might  have  been  if  the  action, 
instead  of  assumpsit,  had  been  debt,  in  which  a  judgment  by  default  is  final, — 
but  an  execution  on  a  final  judgment  after  a  judgment  by  default.  Not  within 
the  policy;  because  the  judgment  had  not  been  concerted  by  the  parties  to 
defeat  the  creditors  at  large,  but  was  suffered  by  Heale  in  invitum,  because  he 
had  no  defence  to  a  band  fide  demand. 

Secondly,  the  judgment  was  obtained  before  September  1825,  when  the  act 
came  into  operation,  and  was,  therefore,  an  existing  right,  which  the  legislature 
would  not  annul  without  express  enactment.  There  was  nothing  retrospective 
in  the  language  of  the  proviso,  which  seemed  to  point  almost  expressly  to  judg- 
ments to  be  obtained  subsequently  to  the  passing  of  the  act. 

Meretoether,  Seijt.,  movea  for  a  similar  rule  in  another  cause,  similarly  cir- 
cumstanced. 

The  Court  took  time  to  consider,  and  now  judgment  was  delivered  by 

^TiNDAL,  C.  J.  In  this  case  the  defendant  applies  for  a  rule  to  show  hicrai 
cause  why  the  verdict  for  the  plaintiffs  should  not  be  set  aside,  and  a  new  ^ 
trial  be  had,  on  the  ground  that  the  judgment  and  execution  on  which  he  relies 
do  not  fall  within  the  proviso  of  the  108  th  section  of  the  bankrupt  act :  and  con- 
sequently, that  the  execution  is  protected  by  the  general  enactment  of  the 
section  itself,  as  having  been  "  served  and  levied  by  seizure  before  the  bank- 
ruptcy." 

It  was  contended  on  two  distinct  grounds,  that  the  case  is  not  governed  by 
the  words  of  the  proviso ;  first,  that  this  is  not  properly  an  execntion  on  a  judg- 
ment by  default,  out  on  a  final  judgment  after  a  judgment  by  default ;  and  even 
if  it  is  to  be  considered  as  an  execution  on  a  judgment  by  default,  the  proviso 
includes  only  such  judgments  by  default  as  are  suffered  by  agreement  of  the 
parties  :  secondly,  that  the  proviso  relates  only  to  judgments  obtained  after  the 
act. 

But  notwithstanding  these  objections,  we  think  the  case  falls  within  the  proviso. 
As  to  the  first,  it  is  to  be  observed,  that  the  words  themselves  comprise  every 
species  of  judgment  obtained  against  a  defendant,  except  judgment  after  verdict, 
trial  by  the  record,  and  on  demurrer.  The  judgment,  therefore,  on  which  this 
execution  issued,  not  being  one  of  any  of  the  latter  classes,  it  is  difficult  to 
maintain  .that  it  does  not  fall  within  those  named  in  the  proviso.  Nor  does  it 
seem  less  a  judgment  by  defanlt,  because  a  writ  of  inquiry  is  interposed  be- 
tween the  interlocutory  and  the  final  judgment,  such  writ  being  no  more  than  an 
inquest  of  office  to  inform  the  conscience  of  the  Court,  who  might  proceed  im- 
mediately to  ascertain  the  damages,  if  they  so  thought  fit.  The  judgment, 
therefore,  ranging  itself  under  the  description  of  a  judgment  by  default,  we  do 
not  see  by  what  principle  we  can  restrain  the  very  general  words  used  in  the 
proviso,  to  judgments  of  *default  by  the  consent  or  collusion  of  the  r^^n^ 
plaintiff  and  defendant.  It  may  be  admitted  that  the  primary  object  of  ^ 
the  legislature  was  to  provide  against  the  inconvenience  felt  by  the  creditors  of 
bankrupts  from  judgments  suddenly  entered  up,  and  execution  levied  on  secret 
warrants  of  attorney ;  and  that  the  clause  in  question,  which  is  copied  from  the 
Irish  bankrupt  act  11  &  12  O.  3,  c.  8,  s.4,  was  introduced  principally  with  that 
object.  But  the  legislature,  when  it  wished  to  frame  enactments  as  to  warrants 
of  attorney,  knew  how  to  describe  them  by  their  name,  as  in  the  3  G.  4,  o.  39 ; 
and  again,  by  using  the  very  general  words,  '^  any  judgment  obtained  by  default, 
&c.,"  instead  of  referring  to  judgments  on  warrants  of  attorney,  it  appears  to  us 
^he  better  inference  that  more  was  intended  to  be  included ;  and  that  all  judg- 
ments  by  default  most  be  intended  to  be  comprised,  particularly  as  in  all  cases 
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consent  and  collusion  may  so  easily  exist,  bat  be  with  so  much  difficulty  brought 
to  light. 

As  to  the  second  objection,  the  words  "  obtained  by  default,  &c./'  describe  as 
well  a  judgment  then  obtained  as  one  to  be  obtained  after  passing  the  act;  and 
as  the  act  in  the  very  same  clause,  uses  words  of  a  future  signification, — '*  pro- 
vided that  no  creditor  who  shall  sue  out  execution  upon  any  judgment  obtained, 
&c." — we  think,  if  the  clause  had  been  meant  to  apply  to  future  judgments  only, 
the  legislature  would  have  said,  ^'  to  be  obtained,"  or  have  used  a  similar  expres- 
lion.  And,  upon  such  a  construction,  it  is  to  be  observed,  that  all  executions 
\s3ued  upon  judgments  entered  up  before  the  Ist  of  September,  1825,  on  secret 
warrants  of  attorney  then  in  existence,  would  be  protected,  for  which  there 
«oems  no  reason  whatever. 

On  the  whole,  therefore,  we  think  this  execution  falls  within  the  enactment 
of  the  proviso,  and  that  the  rule  prayed  for  by  the  defendants  should  not  bo 
granted.  Rule  refused. 


♦506]  *ADAMS  v.  DANSEY.    May  4. 

1.  The  plaintiflr,  an  occupier  of  land,  at  the  request  of  the  defendant,  and  upon  a  promise  of 
iodemnity,  resisted  a  suit  of  the  vicar  for  tithes :  Held,  that  this  was  not  a  promise  required 
by  the  statute  of  frauds  to  be  in  writing. 

2.  The  vicar  havins  succeeded  in  the  suit,  plaintifT^s  attorney  paid  the  vicar  the  costs  recovered 
from  the  plaintiff  The  plaintiff  gave  his  attornev  a  promissory  note  for  the  amount,  and 
before  the  promissory  note  became  due,  sued  the  defendant : 

Held,  to  be  sufficient  proof  of  an  allegation  that  the  plaintiff  had  paid  the  vicar's  costs. 

The  second  count  of  the  declaration  stated.  That  whereas  before  the  time  of 
the  making  of  the  promise  and  undertaking  by  the  defendant  as  thereinafter 
mentioned,  disputes  had  arisen  and  were  depending  between  the  defendant  and 
divers  other  persons  claiming  to  be  proprietors  of  land  in  the  parish  of  Little 
Hereford,  on  the  one  part,  and  Charles  Price,  as  the  vicar  of  the  same  parish, 
of  the  oth^r  part,  touching  and  concerning  certain  tithes  claimed  by  the  said 
Charles  Price  as  such  vicar  as  aforesaid,  to  wit,  at,  &c. ;  and  whereas  the  said 
Charles  Price,  as  such  vicar  as  aforesaid,  before  the  time  of  the  making  of  the 
promise  and  undertaking  by  the  defendant  thereinafter  mentioned,  had  exhibited 
his  certain  English  bill  of  complaint  in  hi^  majesty's  Court  of  Exchequer  against 
the  plaintiff  and  one  John  Cadwallader,  then  and  there  respectively  being 
occupiers  of  divers  lands  in  the  said  parish,  for  receiving  the  said  tithes  so 
claimed  by  him  as  aforesaid,  whereof  the  defendant  then  and  there  had  notice; 
and  thereupon  afterwards,  to  wit,  on,  &c.,  at,  &c.,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  would  suffer  the 
defendant  to  defend  the  said  suit  in  the  said  Court  of  Exchequer  in  the  name 
of  the  plaintiff  (jointly  with  the  name  of  the  said  John  Cadwallader),  the  defend- 
ant undertook  and  then  and  there  faithfully  promised  the  plaintiff  to  save  harm- 
less, and  indemnify  him  from  all  payments,  damages,  costs,  and  expenses,  which 
he  should  or  might  incur,  bear,  pay,  sustain,  or  be  liable  for,  by  reason  of  the 
*5071  ^^^  ^^^^  ^^  ^^^  ^^^  Court  of  Exchequer  ^being  so  defended ;  and  that  he, 
^  confiding  in  the  said  promise  and  undertaking  of  the  defendant,  did  after- 
wards, to  wit,  on,  &c.,  at,  &c.,  suffer  the  defendant  to  defend  the  said  suit  in  the 
said  Court  of  Exchequer  in  the  name  of  the  plaintiff  (jointly  with  the  name  of  the 
said  John  Cadwallader),  and  the  same  suit  was  then  and  there  so  defended  as 
aforesaid,  and  had  since  ended  and  determined,  to  wit,  at,  &c. ;  and  the  plaintiff 
averred,  that  he,  under  and  by  virtue  of  a  certain  decree  made  in  the  said  suit, 
was  forced  and  obliged  to  pay  and  did  then  and  there  pay  unto  the  said  Charles 
Price  a  certain  large  sum  of  money,  to  wit,  84Z.,  for  certain  costs  in  the  said 
last-mentioned  suit ;  and  was  also  then  and  there  forced  and  obliged  to  pay  and 
did  pay  a  certain  other  sum  of  money,  to  wit,  3/.  178.  2e?.,  being  the  costs  of  and 
incident  to  a  certain  attachment  then  and  there  issued  against  the  plaintiff  out 
of  the  said  Court  of  Exchequer,  to  compel  payment  of  the  costs  of  the  said  last- 
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mentioned  case ;  whereof  the  defendant  afterwards,  to  wit^  on,  &c.,  at,  &c.,  had 
notice ;  jet  the  defendant,  disregarding  his  said  promise  and  undertaking  so  hy 
him  made  as  aforesaid,  and  contriving  and  fraudulently  intending  craftily  and 
snhtilly  to  deceive  and  defraud  the  plaintiff  in  that  respect,  did  not  nor  would, 
although  often  requested  so  to  do,  save  harmless  or  indemnify  the  plaintiff  from 
the  said  costs,  charges,  and  expenses,  so  hy  him  the  plaintiff  paid  as  aforesaid, 
but  had  wholly  refused  and  neglected  so  to  do,  to  wit,  at,  &c. 

At  the  trial  before  Yaughan,  B.,  last  Worcester  assi£es,  it  appeared  that  the 
plaintiff  Adams,  as  occupier  of  certain  lands  in  the  parish  of  Little  Hereford, 
had  been  sued  for  tithes  by  Price  the  vicar.  The  landowners  of  the  par- 
ish, relying  on  a  modus,  resolved  that  the  vicar's  suit  should  be  resisted, 
and  for  that  purpose  agreed  to  contribute  to  the  expenses  in  the  same 
'^''proportions  as  they  were  rated  to  the  poor's  rates :  they  then  requested  ra^xQo 
the  plaintiff  and  the  other  occupiers  to  persist  in  defending  the  suit.  ^ 
The  plaintiff  refused,  as  he  had  quitted  the  parish  since  the  commencement  of 
the  suit ;  whereupon  the  defendant  orallv  agreed  to  indemnify  him. 

The  plaintiff  then  consented  to  defend  the  suit.  The  vicar  having  recovered, 
the  plaintiff's  attorney  paid  the  vicar 'the  costs  he  was  entitled  to  claim  from  the 
plaintiff,  as  well  those  incurred  before  as  those  incurred  subsequently  to  the  de- 
fendant's promise  of  indemnity.  The  plaintiff  gave  his  attorney  a  promissory 
note  for  the  amount  so  paid  to  the  vicar;  but  this  promissory  note  was  not  dis- 
charged till  after  the  commencement  of  the  present  action. 

A  verdict  having  been  found  for  the  plaintiff  on  the  second  count  of  the 
declaration, 

Ru89dl,  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  nm  to 
set  aside  the  verdict  and  enter  a  nonsuit,  or  to  reduce  the  damages  to  25^.,  the 
sum  paid  for  costs  incurred  subsequently  to  the  defendant's  promise,  on  the 
ground  that,  as  an  undertaking  to  be  answerable  for  the  debt  of  a  third  person^ 
it  was  void  under  the  statute  of  frauds  for  want  of  a  writing;  that  there  had 
been  no  payment  of  the  debt,  as  alleged  in  the  second  count,  the  plaintiff  not 
having  discharged  the  promissory  note  he  gave  to  his  attorney  till  af)«r  the  com- 
mencement of  the  present  action;  and  that,  at  all  events,  there  was  no  consi- 
deration for  the  promise  to  indemnify,  as  far  as  concerned  the  costs  incurred 
before  the  promise. 

Wilde  J  Serjt.,  who  showed  cause,  contended  that  the  costs  for  which  the  plain- 
tiff became  liable  to  the  vicar  were  the  plaintiff's  own  debt,  or  liability,  for  the 
^payment  of  which,  whether  as  an  actual  or  contingent  charge,  he  had  a  mqq 
right  to  stipulate  before  he  permitted  his  name  to  be  used  for  the  purposes  ^ 
of  the  landowners. 

Then,  the  allegation  of  payment  had  been  sufficiently  proved  by  showing  that 
the  vicar  had  been  paid.  Payment  by  the  plaintiff^s  attorney  was  the  same  thing 
as  payment  by  the  plaintiff;  and  the  mode  in  which  the  plaintiff  settled  with 
his  own  attorney,  whether  by  a  promissory  note  or  otherwise,  was  immaterial. 

Russell  in  support  of  his  rule.  At  the  time  the  defendant  entered  into  the 
agreement  the  vicar's  suit  had  not  been  determined,  and  it  could  not  be  known 
whether  the  plaintiff  would  have  to  pay  costs  to  the  vicar,  or  the  vicar  to  the 
plaintiff;  and  if  the  cause  had  been  decided  against  the  vicar,  the  defendant, 
according  to  his  agreement,  must  have  been  responsible  for  the  vicar's  default, 
iik  case  the  vicar  had  failed  to  pay  the  plaintiffs  costs.  The  agreement  therefore, 
,  as  to  that  contingency  at  least,  ought  to  have  been  in  writing  under  the  statute, 
and  if  so,  it  ought  to  have  been  in  writing  for  the  whole,  for  the  agreement  w 
entire,  and  cannot  be  severed.  Lexington  v,  Clarke,  2  Ventr.  223,  Chater  v. 
Beckett,  7  T.  R.  201.  Had  the  agreement  been  confined  to  the  plaintiff's  own 
costs  it  might  have  been  otherwise.  But  in  Winkworth  v.  Mills,  2  Esp.  484,  it 
was  held  that  a  promise  by  the  endorser  of  an  unpaid  note  to  indemnify  the  holder 
if  he  would  proceed  to  enforce  payment  against  the  other  parties  to  the  note, 
was  voii  under  the  statute  of  frauds  unless  evidenced  by  writing.  That  was  a 
promifte  to  pay  a  phiintiff's  expenses;  the  present  is  to  pay  a  defendant's ;  ftO<^ 
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*^101  ^^^^  ^'^^  ^  ^^  difference  in  *priDciple  between  the  two.      Howes  v 
•^  Martin,  1  £sp.  162,  is  distingaishable.  on  the  ground  that  the  plaintiff 
had  accepted  bills  for  the  accommodation  of  the  defendant,  and  was  therefore 
entitled  to  all  expenses  occasioned  by  such  bills. 

But  the  averment  of  payment  by  the  plaintiff  has  not  been  proved.  The 
promissory  note  given  by  him  to  his  attorney  was  merely  a  security,  not  a  pay- 
ment. Such  a  security  cannot  be  treated  as  money,  Maxwell  v,  Jameson,  2  B. 
&  A.  51,  Taylor  v,  Higgins,  3  East,  169,  except  by  the  consent  of  the  parties, 
as  in  Pickard  v.  Bankes,  13  East,  20. 

TiNDAL,  G.  J.  This  rule  has  been  obtained  on  two  grounds :  first,  that  the 
defendant's  promise  was  an  undertaking  within  the  statute  of  frauds,  and  that, 
the  promise  not  having  been  reduced  to  writing,  the  plaintiff  could  not  recover; 
secondly,  that  the  allegation  of  payment  by  the  plaintiff  has  not  been  made  out 
in  proof,  the  evidence  showing  no  payment  by  the  plaintiff  till  after  the  com- 
mencement of  the  action. 

We  think  that  neither  objection  can  be  sustained.  This  was  not  a  promise 
within  the  statute  of  frauds.  The  words  of  the  statute  are,  "  No  action  shall  be 
brought  to  charge  the  defendant  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person,  unless  the  agreement  on  which 
such  action  shall  be  brought,  or  some  note  or  memorandum  thereof,  shall  be 
in  writing,"  &c  Here,  aa  between  Adams  and  Dansey,  what  promise  is  there 
as  to  the  debt,  default,  or  miscarriage  of  another  ?  It  is  a  direct  promise  to 
repay  Adams  any  money  which  might  be  paid  by  him  for  costs  in  the  suit 
between  the  vicar  and  Adams.  It  has  been  urged  that,  at  all  events,  the 
*5111  ^P^"^^  would  not  be  available  for  costs  antecedently  incurred.  But 
-'  it  was  competent  to  the  plaintiff  to  make  any  bargain  he  pleased  as  the 
price  of  his  resisting  the  tithe  suit  for  the  benefit  of  the  defendant. 

Then,  has  there  been  any  payment  of  costs  within  the  terms  of  the  second 
count  ?  The  plaintiff's  attorney  made  the  payment  to  the  vicar,  the  successful 
party  in  the  tithe  suit ;  and  though  it  is  true  the  plaintiff  had  not  repaid  his 
own  attorney  at  the  time  of  this  action,  yet,  inasmuch  as  the  party  entitled  had 
been  satisfied,  and  could  make  no  further  claim,  the  payment  had  clearly  been 
made.  The  plaintiff's  attorney  was  his  agent  for  the  purpose  of  making  that 
pajrment,  and  it  is  immaterial  in  what  way  he  afterwards  settles  the  account 
with  his  principal. 

Gasel££,  J.  (a)  The  averment  of  the  payment  of  costs  to  the  vicar  is  fully 
proved  by  the  payment  of  the  plaintiff's  attorney  in  1823 ;  it  was  a  payment 
by  an  agent,  and  it  is  not  necessary  to  consider  the  effect  of  the  promissory  note 
given  by  the  principal  in  settling  the  account  with  his  agent. 

Ab  to  the  other  point,  the  answer  has  been  given  by  my  Lord  Chief  Justice. 
This  is  not  an  undertaking  for  the  debt,  default,  or  miscarriage  of  another,  it  is 
for  a  liability  to  which  the  plaintiff  himself  was  to  be  exposed  at  the  request  of 
the  defendant.  But  there  is  a  sufficient  consideration  even  for  the  by-gone  costs, 
for  the  vicar's  claim  had  been  resisted  at  the  instance  of  the  defendant,  and  the 
plaintiff  was  at  that  time  liable  in  case  the  vicar  should  succeed. 

BosANQUET,  J.     I  agree  on  both  points.    The  plaintiff,  on  allowing  his  name 

*5lf21  ^  ^  ^^^  ^^^        purposes  of  *the  defendant,  was  at  liberty  to  impose 

-^  such  terms  as  he  pleased,  either  as  to  the  past  or  the  future  costs,  and 

the  debt  for  the  discharge  of  which  he  stipulated  was  his  own  debt,  not  that  of 

a  third  person. 

The  other  question  is,  not  whether  the  promissory  note  was  treated  as  monejf 
between  the  plaintiff  and  his  agent,  but  whether  the  party  who  succeeded  ia 
the  tithe  cause  had  been  paid  his  costs. 

He  was  paid  by  the  plaintiff's  agent,  and  payment  by  the  agent  is  payment 
by  the  -principal.  After  payment  by  his  agent,  the  plaintiff,  as  liable  to  hie 
agent,  was  damnified,  and  entitled  to  sue  the  defendant. 

The  rule  must  be  Discharged. 

(a)  Park,  J.,  was  at  Chambers. 

Vol.  XIX.— so  v  2 
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WILLANS  t^.  TAli^OR.    May  5. 

The  defendant  sent  the  plaintifl*  a  copy  of  a  bill  of  exceptions,  in  order  to  his  concurring  in 
the  statement  of  facts,  and,  at  the  same  time,  sued  out  a  writ  of  error:  Held,  that  the  rlain- 
tiff  had  no  right  to  retain  the  bill  of  exceptions,  in  order  to  frustrate  it,  on  the  ground  that 
the  defendant  bad  waived  it  by  suing  out  a  writ  of  error. 

Upon  the  trial  of  this  cause,  at  the  Middlesex  sittings  on  the  23d  of  Decem- 
ber last,  a  bill  of  exceptions  was  tendered  on  the  part  of  the  defendant,  and 
reduced  to  writing  before  the  cause  was  over.  The  bill  of  exceptions  in  an 
extended  form  was,  at  the  suggestion  of  the  Chief  Justice,  sent  to  the  plaintiff's 
attorney  on  the  11th  of  February  following,  in  order  that  he  might  agree  to  it 
or  suggest  alterations  before  it  was  signed  by  the  Chief  Justice,  who  had  pre- 
sided at  the  trial.  On  the  same  day  the  defendant,  who  had  also  brought  a 
writ  of  error,  gave  a  rule  to  transcribe. 

The  plaintiff  having  taken  no  notice  of  the  copy  of  *the  bill  of  excep-   r4e5i3 
tions,  a  Judge's  order  was  obtained,  calling  on  him  to  return  it  to  the  ^ 
defendant. 

OrosSy  Serjt.,  obtained  a  rule  nin  to  discharge  this  order,  on  the  ground  that 
the  defendant,  by  bringing  a  writ  of  error,  had  waived  his  bill  of  exceptions ; 
for  which  he  cited  Dillon  r.  Parker,  1  Bingh.  17. 

Taddyy  Serjt.,  showed  cause.  Dillon  v.  Parker  was  an  application  to  a  court 
of  error,  and  the  court  decided  on  the  ground  that  they  had  no  authority  to 
interfere,  for  the  application  should  have  been  to  the  court  below.  Wood,  B., 
was  the  only  Judge  who  expressed  an  opinion  that  the  writ  of  error  was  a  waiver 
of  the  bill  of  exceptions.  ^See  11  Price,  102.)  A  position  which  can  scarcely 
be  supported,  since  the  wnt  of  error  is  necessary  to  save  the  party  from  an 
execution  before  his  bill  of  exceptions  has  been  heard.  This  is  an  application 
to  the  discretion  of  the  Court,  and  if  there  has  been  no  unnecessary  delay,  the 
defendant  will  not  be  deprived  of  his  bill  of  exceptions.  In  Dillon  v.  Parker  a 
year  had  elapsed )  errors  bad  been  assigned )  and  the  application  was  to  compel 
the  party  to  settle  the  bill  of  exceptions,  not  simply  to  return  it  as  here. 

WUde,  Serjt.,  on  the  same  side,  was  stopped  by  the  Court. 

Cron  and  Andrews,  Serjts.,  relied  on  Dillon  v.  Parker,  and  complained  cf  the 
delay  from  the  end  of  December  to  the  last  day  but  one  of  Hilary  term. 

TiNDAL,  C.  J.  The  cause  was  tried  on  the  23d  of  December ;  the  Lill  of 
exceptions  was  drawn  up  and  ^tendered  before  the  cause  was  over;'  on  r^f^^i 
the  11th  of  February  the  bill  was  presented  in  an  extended  form  to  the  ■- 
Judge  who  presided,  and  at  his  suggestion  a  copy  was  fumishe)i  to  the  other  side, 
to  ascertain  if  it  met  their  view  of  the  case.  It  has  not  been  contended  that  the 
bill  ought  to  have  been  reduced  to  form  before  the  expiration  of  the  first  four 
days  of  the  term,  and  the  utmost  delay  that  can  be  complained  of  is  from  the 
28th  of  January  to  the  11th  of  February.  That  is  not  such  delay  as  to  entitle 
the  party  to  retain  and  take  no  notice  of  a  paper  sent  to  him  for  approval  or 
disapproval,  and  which,  whether  he  agree  or  disagree  with  it«  contents,  must  be 
submitted  to  the  Judge  who  presided,  for  his  acceptance  before  signature.  The 
question,  whether  a  court  of  error  will  attend  to  a  bill  of  exceptions  appended  to 
a  writ  of  error,  does  not  arise  upon  the  present  occasion,  and  no  ground  has  been 
shown  for  discharging  the  Judge's  order. 

Park,  J.  The  party  who  has  tendered  the  bill  of  exceptions  is  entitled  to  have 
it  returned ;  and  whether  the  other  side  agree  to  it  or  not,  the  Judge  who  pre- 
sided must  exercise  his  discretion  as  to  signing  it,  and  he  is  not  bound  to  sign 
if  the  statement  of  facts  be  erroneous.  When  he  shall  have  signed,  it  will  be 
for  the  court  of  error  to  say,  whether  they  will  admit  it  or  not. 

Gaselee,  J.  The  party  ought  not  to  retain  this  paper:  he  is  bound  to 
express  his  assent  or  dissent,  ana  then  to  return  it. 

BosANQUET,  J.,  concurring,  the  rule  was  Discharged. 
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♦615]  *TOPHAM  V.  DENT.    May  6. 

Plaintiflr,  a  prisoner,  assigned  all  his  effects,  under  the  insolvent  debtors'  act,  Jnne  17.  His 
wife  oontinaed  to  reside  in  his  bouse,  retaining  some  of  the  furniture.  On  the  9th  July,  the 
wife  having  been  absent  for  two  days,  and  no  one  being  in  the  house,  defendant  committed 
a  trespass  m  an  attempt  to  distrain  ior  rent : 

Held,  that  the  wife  had  not  a  sufficient  possession  to  enable  the  plaintifi  to  sue  in  trespass. 

Trespass.  The  defendant,  as  the  bailiff  of  Imber,  went  on  the  9th  of  July 
last  to  a  house  which  Imber  had  let  to  the  plaintiff,  to  distrain  for  rent  arrear. 
Finding  the  door  closed  and  the  house  empty,  he  picked  the  lock,  and  made  a 
distress,  but  the  whole  effects  in  the  house  were  insufficient  to  cover  the  sum  in 
arrear,  12L  The  plaintiff  was  in  prison,  and  his  wife,  who  had  continued  to 
reside  in  the  house  after  he  went  to  prison,  had  not  been  seen  there  for  two 
days,  but  was  sent  for  at  her  mother's,  where  it  appeared  she  was  staying. 

The  plaintiff  had  petitioned  the  insolvent  debtors'  court  for  his  discharge  on 
the  17th  of  June,  when  his  interest  in  the  premises  was  assigned  to  the  provi- 
sional assignee;  and  the  effects  now  distrained  were  all  inserted  in  plaintiff's 
schedule. 

A  verdict  having  been  found  for  the  defendant,  at  the  Middlesex  sittings 
after  last  Michaelmas  term,  on  the  ground  that  the  plaintiff  had  neither  property 
nor  possession  to  maintain  trespass, 

Andrews,  Serjt.,  moved  to  set  it  aside,  on  the  ground  that  the  house  was  con- 
structively in  the  possession  of  the  plaintiff,  his  wife  being  near  at  hand,  tfnd 
apparently  in  the  actual  occupation,  though  at  the  moment  on  a  visit  to  her 
mother. 

Wilde,  Serjt.,  who  showed  cause,  argued,  that  after  the  assignment  to  the 

provisional  assignee,  the  plaintiff  hsid  no  longer  any  property  in  the  house,  and 

^'SIRI  ^^^^  ^^^  ^^^  except  by  the  consent  of  his  assignees.     The  ^interest  in 

-*  the  term  and  in  the  goods  all  passed  to  the  assignee :  Doe  v.  Andrews, 

4  Bingh.  348,  Crofts  v.  Pick,  1  Bingh.  354. 

Andrews,  in  support  of  his  rule,  argued,  that  the  absence  of  the  wife  for  a 
short  interval,  as  on  a  visit,  did  not  interrupt  the  constructive  possession  of  the 
premises,  which  must  be  taken  to  have  been  enjoyed  with  the  assent  of  the 
assignee,  unless  the  contrary  appeared. 

!hNDAL,  G.  J.  I  am  of  opinion,  that  this  verdict  ought  not  to  be  disturbed. 
In  order  to  maintain  the  action,  the  plaintiff  ought  to  have  had  possession 
actual  or  constructive ;  but  in  the  present  case,  the  property  was  all  out  of  the 
plaintiff.  His  term  was  vested  in  the  assignee  by  the  assignment  of  June  17th, 
and  the  goods  were  all  enumerated  in  the  plaintiff's  schedule.  The  property 
not  beins  in  bim,  had  he  the  possession  t  So  far  from  it,  he  was  in  prison,  and 
his  wife  had  not  been  on  the  premises  for  two  days ;  and  it  would  be  too  much 
to  say  that  her  being  accidentally  called  for  on  the  occasion  of  the  distress 
amounted  to  a  constructive  possession  with  the  assent  of  the  assignee. 

Park,  J.,  concurred. 

Gaselee,  J.  The  interest  in  the  house  was  vested  in  the  assignee,  and  the 
action  would  not  lie  without  clear  evidence  that  the  wife  at  least  was  in  posses- 
sion with  the  assent  of  the  assignee.  No  such  evidence  was  given  at  the  trial, 
and  therefore  the  rule  must  be  discharged. 

BosAMQUET,  J.,  concurring,  the  rule  was  Discharged. 


*517]  *BRIGGS  V,  SHARP.    May  8. 

The  decision  of  a  Judge  of  sasize  in  remanding  a  prisoner  under  the  Lords*  act  is  final  up  to 

the  time  of  remanding. 

The  defendant,  a  prisoner  in  Lincoln  gaol,  was  brought  up  at  the  last  Lincoln 
assizes,  before  the  Judge  of  assize,  under  the  Lords'  act,  and  remanded,  on  the 
plaintiff  opposing  his  discharge^  and  giving  a  note  to  allow  him  his  sixpeiissea. 


236  Briggs  v.  Sharp.   E.  T.  1830.  [5 17 

Ludlow,  Serjt.,  bad  obtained  a  rule  ni$i  for  bis  discbarge,  on  the  ground,  as 
appeared  bj  affidavit,  tbat  tbe  plaintiff  bad  not  signed  tbe  note  in  Court ;  tbat 
no  affidavit,  verifying  tbe  plaintiff's  signature  to  the  note  for  the  allowance  of 
tbe  sixpences  bad  been  delivered  to  tbe  defendant;  and  tbat  tbe  note  itself  had 
been  delivered  to  bim,  not  in  Court,  but  bj  tbe  gaoler  after  be  returned  to 
prison. 

It  appeared,  however,  tbat  tbe  affidavit  with  tbe  note  attached  to  it,  bad  been 
handed  up  to  tbe  Judge  for  bis  inspection. 

Goidhurn,  Serjt.,  showed  cause.  Tbe  matter  has  been  determined  by  the 
Judge  of  assize,  tbe  only  competent  tribunal;  and  this  Court  has  no  authority 
to  interpose  except  in  matters  occurring  subsequently,  as  tbe  non-payment  of 
tbe  sixpences. 

From  tbe  statement,  however,  tbat  tbe  affidavit  was  banded  up  to  tbe  Judge 
for  his  inspection,  it  may  be  presumed  tbat  tbe  affidavit  bad  reached  tbe  pri- 
soner's bands,  and  tbat  be  bad  suggested  some  inquiry. 

Lwllow  in  support  of  bis  rule  contended,  tbat  tbe  Court  bad  authority  to 
investigate  the  proceedings  below ;  and  tbat  they  would  be  astute  to  favour  tbe 
liberty  of  tbe  subject. 

^TiNDAL,  C.  J.     I  think  we  have  no  authority  to  interfere  in  this  case.   p|:c-io 
I'ne  statute  enacts,  tbat  the  Court  shall  make  a  rule  to  discharge  tbe   ^ 
insolvent  upon  bis  exe<^uting  an  assignment  of  his  property,  unless  tbe  creditor 
insist  upon  bis  being  detained,  and  agree  in  writing  to  pay  him  3s.  6d.  a  week,  (a) 

Upon  this  enactment  tbe  Courts  have  introduced,  as  a  matter  of  practice,  that 
tbe  note  given  by  tbe  plaintiff  shall  be  signed  in  open  court,  or  tbat  bis  signa- 
ture shall  be  verified  by  affidavit.  But,  first,  we  must  intend  tbat  the  court 
below  pursued  tbe  regular  practice,  and  no  case  of  application  to  tbe  court 
tbove  can  be  cited  which  has  not  arisen  upon  matter  subsequent  to  the  remand- 
ing of  tbe  prisoner ;  and,  secondly,  there  is  enough  before  us  to  lead  us  to 
infer,  that  what  was  done  was  done  correctly.  It  is  not  probable  tbat  tbe 
affidavit  and  note  would  have  been  banded  up  to  tbe  Judge  except  to  enable 
him  to  satisfy  himself  upon  some  objection  taken  by  the  prisoner. 

Parr,  J.  I  am  of  the  same  opinion.  However  inclined  to  assist  a  prisoner, 
we  must  not  take  upon  ourselves  a  jurisdiction  tbat  is  not  in  us.  Except  for 
matter  arising  subsequently,  the  act  precludes  us  from  entering  on  a  case  after 
tbe  Judge  of  assize  has  dealt  with  it.  And  here  we  may  presume  be  dealt  with 
it  correctly,  for  except  upon  objection  by  tbe  prisoner,  it  is  not  probable  tbe 
affidavit  and  note  should  have  been  banded  up  to  the  Judge. 

Gaselee,  J.  Tbe  power  of  discharging  or  remanding  tbe  prisoner  rests 
solely  with  the  Judge  of  assize ;  and  after  be  has  remanded,  the  Court  here 
cannot  discharge,  except  upon  the, failure  of  the  plaintiff  to  "^rform  bis  r*eiq 
undertaking.  The  course  of  the  Judge  of  assize  has  varied  occasionally,  ^ 
according  to  the  practice  of  the  place.  But  tbe  words  of  tbe  act  have  in  this 
instance  been  strictly  complied  with.  The  Judge  must  have  inquired  into  tbe 
case ;  for  except  upon  some  objection  it  is  not  likely  tbe  documents  would  have 
been  banded  up  to  him,  and  bis  direction  respecting  them  would  be  final. 

BosANQUET,  J.  I  have  entertained  some  doubts,  because  the  note  was  not 
handed  to  tbe  prisoner  till  his  return  to  tbe  prison ;  and  tbe  affidavit,  as  it  is 
stated,  not  at  all,  which  is  contrary  to  tbe  ordinary  practice :  at  the  same  time 
they  were  banded  to  the  Judge  in  Court,  so  tbat  there  was  no  want  of  com- 
pliance with  the  words  of  the  act.  After  he  has  exercised  bis  judgment  on  the 
facts,  I  agree  that  this  Court  has  no  power  to  review  bis  decision,  and  on  that 
ground  I  think  the  rule  should  be  discharged.  Bule  discharged.- 

(a)  See  33  G.  2,  c.  28,  8.  13.    37  G.  3,  c.  85,  ■.  3,  i. 
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DICAS  V,  JAY.    May  10. 

Plaiotiffhad  eued  defendant  for  neglieence,  per  quod  plaintiff  became  liable  to  pay  certain  aume, 
and  lost  the  custom  of  A.,  B.,  ana  C. 

The  cause  was  referred  under  an  order  of  N.  P.,  by  which  plaintiff  was  precluded  from  bring- 
ing any  new  action.  The  arbitrator  made  an  award  in  favour  of  plaintiff,  who  nevertheless 
sued  defendant  again,  the  new  declaration  differing  from  the  old  one,  in  stating  that  plaintiff 
had  paid  the  money  he  before  alleged  himself  litMe  to  pay, 'and  had  lost  the  custom  of  D., 
E.,  and  F. : 

Held,  that  the  Court  could  not  stay  proceedings  on  a  summary  application. 

Thb  plaintiff,  in  a  declaration  of  seyeral  connts,  had  sned  the  defendant  for 
negligence  as  an  attorney  in  the  conduct  of  a  suit;  and  alleged  that  he  the 
^5201  P^^^^^^^  *htLd  incurre4  certain  liabilities  as  the  consequence  of  this  negli- 
-I  gencC;  and  had  lost  the  employment  of  certain  persons  who  would  other- 
wise have  employed  him. 

The  matter  was,  by  an  order  of  Nui  iVtt»,  afterwards  made  a  rule  of  Court, 
referred  to  an  arbitrator,  who  directed  a  verdict  generally  for  the  plaintiff  for 
23/.  14s.  lOd.  The  order  by  which  the  cause  was  referred  precluded  the  plain- 
tiff from  bringinff  any  new  action. 

The  plaintiff,  however,  now  commenced  a  fresh  action  against  the  defendant, 
the  declaration  in  which  was  the  same  as  in  the  preceding  action,  with  the 
iddition,  that  the  plaintiff  alleged  himself  to  have  paid  certain  sums,  for  which 
he  had  before  only  alleged  himself  to  be  liable,  and  named  certain  other  persons 
who  had  ceased  to  employ  him  in  consequence  of  the  defendant's  negligence. 

GroiSj  Serjt.,  obtained  a  rule  mn  to  stay  the  proceedings  in  this  second 
action,  on  an  siffidavit  alleging  that  it  was  brought  for  matters  which  were  included 
in  the  award.  In  Dunn  v,  Murray,  9  B.  &  C.  780,  the  declaration  stated,  that 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendant,  would  enter 
into  the  employ  of  the  defendant  in  a  certain  capacity  for  a  year,  at  the  rate  of 
five  guineas  per  week  throughout  the  year,  defendant  undertook  to  employ  him 
for  a  year,  and  alleged  as  a  breach,  that  the  defendant  dismissed  the  plaintiff 
from  his  employ  before  the  end  of  the  year,  without  any  reasonable  or  probable 
cause.  The  declaration  .contained  counts  for  wages,  and  for  work  and  labour, 
&c.  The  cause,  which  was  commenced  before  the  expiration  of  the  year,  was 
referred  to  an  arbitrator,  who  awarded  to  the  plaintiff  a  sum  of  money  equiva- 
lent in  amount  to  the  wages  he  would  have  been  entitled  to  receive  from 
^^oi-i  *the  defendant  on  the  day  when  the  action  was  commenced.  No  claim 
-'  was  made  before  the  arbitrator  for  any  compensation  in  damages  for  the 
dismissal,  except  so  far  as  the  special  count  in  the  declaration,  and  the  evi- 
dence of  the  employment  and  the  dismissal,  might  amount  to  such  a  claim. 
The  plaintiff  having  afterwards  brought  an  action  to  recover  a  compensation  in 
damages  in  consequence  of  the  dismissal  from  the  defendant's  employ  before 
the  end  of  the  year,  it  was  held,  that  the  award  of  the  arbitrator  was  a  bar  to 
such  action. 

Wilde,  Seijt.,  who  showed  cause,  relied  on  an  affidavit  in  which  it  appeared 
that  the  learned  Judge  before  whom  the  former  cause  was  about  to  be  tried 
had  expressed  an  opinion,  that  the  damage  complained  of  in  the  present  action 
might  form  the  subject  of  a  second  suit.  He  pointed  out  the  difference  between 
the  two  declarations  as  above;  and  contended,  that  the  Court  would  not  try 
summarily,  on  affidavit,  a  doubtful  question,  which  the  defendant  might  bring 
to  issue  by  pleading. 

Cron,  Serjt.  This  action  is  a  violation  of  the  rule  of  Court,  for  which  the 
plaintiff  is  liable  to  an  attachment ;  but,  if  the  defendant  waives  the  graver  pro- 
ceeding, the  Court  may  interfere  in  support  of  its  own  order. 

TiNDAL,  C.  J.  This  is  an  application  to  stay  proceedings,  on  the  ground  that 
a  former  action  for  the  same  cause  has  been  referred  to  an  arbitrator  under  a 
rule  of  Court,  and  that  this  proceeding  is  a  violation  of  that  rdle.  It  is,  there- 
fore, only  a  milder  mode  of  moving  for  an  attachment.  When  the  former  cause 
was  referred;  the  learned  Judge  who  was  about  to  try  it  expressed  an  opinion;  that 
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the  damage  now  complained  *of  might  form  the  subject  of  a  separate  r«(:oo 
action.  Under  these  circumstances,  it  is  difficult  to  saj  that  the  plain-  ^ 
tiff  is  guilty  of  a  contempt  in  bringing  a  second  action,  althongh,  upon  looking 
at  the  plaintiff's  declaration,  we  think  it  would  be  mercy  to  him  to  make  this 
rule  absolute  with  costs.  But  we  have  no  right  to  prevent  him  from  proceeding 
if  he  chooses  to  do  so,  and  therefore  this  rule  must  be  discharged  without  costs. 

Park,  J.,  said  he  had  considerable  doubts. 

Gaselee,  J.  I  am  of  opinion,  that  the  recovery  in  the  first  of  these  actions 
may  be  pleaded  in  bar  to  the  second ;  and  I  therefore  agree  that  it  would  be 
mercy  to  the  plaintiff  to  make  this  rule  absolute;  but  as  we  cannot  go  the 
length  of  saying  there  has  been  a  wilful  violation  of  the  order  of  Court,  the  rule 
must  be  discharged  if  the  plaintiff  insists  on  proceeding. 

BosANQUET,  J.,  concurred.  Rule  discharged. 


MAXWELL  V,  MARTIN.    May  10. 


Tresposfl  for  breaking  a  close  called  Lord's  Leys.    Plea,  right  on  Brock eridge  Common,  and 

that  Lord's  Leys  was  part  of  the  common.     Replication,  no  right  on  LoroTs  Leys. 
At  the  trial,  plaintiff  admitted  that  defendant  had  a  right  on  all  Brockeridge  Common  except 


the  portion  called  Lord's  Leys,  and  defendant  admitted  be  had  no  evidence  of  any  exerciM 
of  the  right  on  Lord's  Leys  : 
Held,  that  upon  these  pleadmga  and  admissions,  plaintiff  was  entitled  to  judgment. 

Trespass  for  breaking  and  entering  plaintiff's  close,  called  the  Lord's  Leys. 

Plea,  that  the  supposed  close  called  Lord's  Leys  is  *and  at  the  said  nic523 
several  times  when,  &c.,  was  an  open  waste,  and  considered  part  of  a  ^ 
certain  common  called  Brockeridge  Common;  and  that  defendant,  and  those 
whose  estate  he  had,  had  a  right  to  take  stone  from  the  open  waste  and  unen- 
closed parts  of  Brockeridge  Common,  and  in,  upon,  and  from  the  Lord's  Leys, 
as  being  an  open,  waste,  and  unenclosed  part  of  Brockeridge  Common. 

The  replication  (after  protesting  that  Lord's  Leys  was  not  an  open,  waste,  and 
unenclosed  part  of  Brockeridge  Common)  alleged,  that  defendant  and  those 
whose  estate  he  had,  had  not  a  right  to  take  stone  from  the  close  or  parcel  of  land 
called  the  Lord's  Leys.     Upon  which  issue  was  joined. 

At  the  trial  the  cause  was  conducted  by  admissions  on  both  sides :  the  counsel 
for  the  defendant  admitting,  that  he  had  no  evidence  to  prove  the  exercise  of  a 
right  to  take  stone  on  the  Lord's  Leys ;  and  the  counsel  for  the  plaintiff  admit- 
ting, that  the  defendant  had  a  right  to  dig  stone  upon  Brockeridge  Common, 
with  the  exception  of  the  parts  of  it  called  the  Lord's  Leys ;  it  being  under- 
stood, according  to  the  report  of  ibhe  learned  Judge  who  tried  the  cause,  that 
there  was  no  fact  in  dispute  between  the  parties  for  the  consideration  of  the  jury. 

On  this  state  of  the  pleadings,  and  these  admissions  as  to  the  evidence,  the 
verdict  was  entered  for  the  defendant,  with  liberty  for  the  plaintiff  to  move  to 
enter  a  verdict  for  Is.  damages. 

Accordingly, 

Russell,  Serjt.,  having  obtained  a  rule  nisi  to  that  effect, 

LudlotD,  Serj  t. ,  showed  canse.  The  plaintiff  not  having  traversed  the  defendant  9 
right  to  take  stone  on  Brockeridge  Common,  has,  on  the  pleadings,  admitted  it  j 
*and  for  want  of  a  traverse,  he  has  also  (notwithstanding  the  protestando)  r«524 
admitted  on  the  pleadings  that  the  Lord's  Leys  is  part  of  Brockeridge  *- 
Common,  and  as  every  wnole  must  contain  all  its  parts,  the  admission  of  the  righi 
on  Brockeridge  Common  involves  the  admission  of  a  right  on  Lord's  Leys  as 
part  of  the  common.  It  is  impossible,  therefore,  that  any  judgment  can  be 
entered  for  the  plaintiff  on  this  record.  In  Moorewood  t;.  Wood,  4  T.  R-  ^^'^f 
it  was  held,  that,  if  to  an  action  of  trespass  in  the  common  called  A.  the  defend- 
ant plead  that  A.  and  B.  commons  lie  open  to  each  other,  and  then  prescribe 
for  a  right  in  both  commons,  the  plaintiff  must  traverse  the  whole  prescription. 
And  in  Botheram  v.  Gtveeu,  Oro.  £lis.  693;  where  the  defendant  pleaded  ft  iV^^ 
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of  common  in  respect  of  a  tenement  in  L.,  and  the  jury  fonnd  that  the  defend- 
ant's ancestor  released  to  the  plaintiff's  ancestor  all  his  right  and  common  ir 
part  of  the  land  where  he  had  the  common,  the  Conrt  held  that  <<  the  commoi^ 
is  entire  through  the  whole  land,  wherefore  a  release  in  part  shall  discharge  the 
whole/'  '^  and  therefore  the  prescription  is  found  against  the  defendant."  Evi- 
dence of  ownership,  or  of  rights  upon  some  parts  of  a  waste,  is,  until  rehutted, 
BTidence  of  a  right  over  the  whole.  Tyrwhitt  v,  Wynn,  2  B.  &  A.  654,  Stan- 
ley V.  White,  14  East,  332,  Grose  v.  West,  7  Taunt.  39,  Rowe  v.  Brenton,  8  B. 
&C.  737. 

TFT/c/e,  Serjt.,  and  Russdly  in  support  of  the  rule.  The  qualified  admission 
by  the  plaintifiTs  counsel  of  the  defendant's  right  on  Brockeridge  Common, 
coupled  with  the  admissions  made  hy  the  defendant,  threw  it  on  him  to  make 
out  the  affirmative,  that  he  had  a  right  on  Lord's  Leys.  The  present  resistance 
is  an  attempt  to  elude  hy  finesse  the  understanding  come  to  hy  hoth  parties  on 
the  trial. 

^-Qc-i       *The  Court  took  time  to  consult  Yaughan,  B.,  hefore  whom  the  ver- 
^  diet  was  taken,  and  judgment  was  now  delivered  hy 

TiNDAL,  C.  J.  Upon  the  pleadings  in  this  case,  the  precise  issue  raised  hy 
the  replication  is.  Whether  the  defendant  has  a  prescriptive  right  to  dig  stone 
in,  upon,  and  from  the  close  called  the  Lord's  Leys  \  and  it  is  admitted  on  the 
face  of  the  pleadings,  for  the  purpose  of  this  cause,  that  the  Lord's  Leys  was^ 
at  the  time  of  the  trespass  committed,  an  open,  waste,  and  unenclosed  part  of  a 
certain  common  called  Brockeridge  Common. 

The  cause,  instead  of  being  tried  by  the  actual  production  of  evidence  before 
the  jury,  was  brought  to  a  termination  by  the  admission  of  the  counsel  on  each 
side :  the  counsel  for  the  defendant  admitting,  that  he  had  no  evidence  to  prove 
the  exerciiie  of  a  right  to  take  stone  on  the  Lord's  Leys :  and  the  counsel  for 
the  plaintiff  admitting,  that  the  defendant  had  a  right  to  dig  stone  upon  Brock- 
eridge Common,  with  the  exception  of  the  parts  of  it  called  the  Lord's  Leys :  it 
being  understood,  according  to  the  report  of  the  learned  Judge  who  tried  the 
cause,  that  there  was  no  fact  in  dispute  between  the  parties  for  the  considera- 
tion of  the  jury. 

On  this  state  of  the  pleadings,  and  this  mutual  understanding  of  the  condi- 
tion in  which  the  parties  stood  as  to  the  evidence,  the  verdict  was  entered  for 
the  defendant,  with  liberty  for  the  plaintiff  to  move  to  enter  a  verdict  for  1#. 
damages,  which  is  now  sought  to  be  done  on  the  rule  obtained  for  that  purpose, 
and  which  rule,  we  think,  ought  to  be  made  absolute. 

The  original  grant  of  the  right  of  digging  stones  upon  Brockeridge  Common, 
on  the  foundation  and  in  the  place  of.  which  grant  the  prescription  now  stands, 
might  either  have  been  a  general  grant  to  dig  stone  over  the  whole  common,  or 
*52f)1  ^  gnint  to  dig  stone  over  the  whole  ^common,  with  the  exception  of  the 
-'  Lord's  Leys.  But  the  affirmative  of  the  issue  is  upon  the  defendant 
He  must  show  affirmatively,  either  that  the  original  grant,  or  the  prescriptive 
right  set  up  in  the  plea,  does  comprehend  the  whole  common  without  any  ex- 
ception. So  that,  if  the  original  grant  cannot  be  produced,  and  the  evidence  as 
to  the  prescriptive  right  over  the  part  called  the  Lord's  Leys  hangs  in  even 
0cales,  the  balance  must  be  declared  in  favour  of  the  plaintiff,  inasmuch  as  the 
harden  of  making  the  scale  preponderate  is  cast  upon  the  defendant. 

Now,  if  the  case  had  gone  to  the  jury  upon  the  actual  production  of  evidence, 
the  right  to  take  stones  upon  the  Lord's  Leys  would  have  depended,  not  merely 
on  affirmative  evidence  of  the  exercise  of  that  right  on  the  particular  spot;  but 
as  the  defendant  had  evidence  of  the  exercise  of  the  right  of  getting  stone  on 
the  whole  of  Brockeridge  Common,  the  jury  might  have  inferred  the  right  as  to 
the  particular  spot  in  dispute,  from  the  mode  and  circumstances  under  which 
the  right  was  exercised  over  the  residue  of  the  common,  and  not  exercised  as  to 
the  Lord's  Leys.  Thus,  the  situation  of  the  Lord's  Leys,  the  quantity  and 
value  of  the  stone  under  it,  its  accessibility  or  convenience  with  respect  to  the 
tenement  of  the  defendant^  might  have  been  important  evidence;  either  to  sap- 
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port  or  to  negative  the  inference  as  to  the  exception  of  the  Lord's  Leys  from 
the  original  grant,  or  from  the  prescriptive  right. 

But  as  this  was  well  known  to  the  counsel  on  both  sides,  we  take  the  admis- 
sion made  at  the  trial  as  a  general  admission,  not  only  that  there  was  no  direct 
affirmative  evidence  to  support  the  issue  as  to  the  Lord's  Lejs,  but  none  that 
would  raise  an  inference  in  support  of  it;  and,  therefore,  upon  the  whole,  we 
think  the  defendant  has  not  proved  his  issue,  and  that  the  rule  obtained  must 
be  made  absolute.  Rule  absolute. 


♦FORSTER  and  Another  v.  WESTON.    Ma^f  10.  [*527 

Defendnnt  having  been  arrested  for  1123Z.,  when  the  plaintiffe  had  the  means  of  knowing  that 
only  7162.  was  due,  was  held  entitled  to  his  costs  under  43  G.  3,  c.  46,  although  the  accouois 
betveen  plaintifTs  and  defendant  were  somewhat  complex. 

The  defendant  was  arrested  for  1123/.,  and  theplainti&  at  the  trial  consented 
to  take  a  verdict  for  716/. 

Wilde,  Serjt.,  obtained  a  rule  nin  to  tax  the  defendant  his  costs  under  43  G. 
3,  c.  46,  as  for  an  arrest  without  probable  cause,  upon  affidavits  which  alleged 
that  at  the  time  of  the  arrest  the  plaintiffs  had  in  their  hands  407/.  of  the  de- 
fendant's money,  which  reduced  their  real  demand  to  716/.,  the  sum  recovorc^d ; 
that  the  account  on  which  this  balance  was  due  stood  in  the  joint  names  of  the 
defendant  and  another,  but  that  the  plaintiffs  had,  upon  an  arrangement  between 
them,  been  accustomed  to  pay  each  of  them  separately  a  moiety  of  the  sums 
that  became  due  to  the  two.     He  cited  Dronefield  v.  Archer,  5  B.  &  A.  513. 

The  plaintiffs  in  answer  alleged  that  the  defendant  was  about  to  leave  the 
country  when  he  was  arrested.  They  admitted  that  407/.  was  due  to  the  dc> 
fendant  as  his  moiety  upon  the  joint  account,  and  did  not  expressly  deny  tL:;t 
they  knew  this  to  be  the  amount  of  his  moiety  at  the  time  of  the  arrest. 

Taddf/,  Serjt.,  who  showed  cause,  contended  that  there  was  no  ground  for 
calling  this  a  malicious  or  vexatious  arrest,  since  the  disproportion  between  the 
sum  sworn  'to  and  the  sum  recovered  was  not  immoderate,  and  the  ^plain-  ^^j.^  o 
tiffs  might  well  have  been  misled  by  the  joint  account.  ^ 

TiNDAL,  C.  J.  I  think  this  case  falls  within  the  statute  of  43  G.  3,  and  thnt 
the  plaintiffs  had  not  reasonable  or  probable  cause  for  arresting  the  dcfendattl 
for  1123/.  If,  indeed,  they  had  really  believed  that  they  were  not  safe  in  divid- 
ing the  joint  account,  that  might  have  given  a  different  complexion  to  the  affair , 
but  they  admit  that  they  afterwards  divided  the  amount,  and  they  have  no\ 
stated  that  they  did  not  know  it  was  to  be  divided  previously  to  the  arrest. 

Park,  J.  The  balance  is  the  sum  due.  The  plain tifEs  knew  that  something 
was  due  from  them  to  the  defendant  which  would  reduce  the  amount  for  which 
they  arrested  him,  and  they  had  no  probable  cause  for  arresting  him  for  more 
than  the  balance.  In  a  great  variety  of  decisions  it  htkS  been  laid  down  that  the 
rule  upon  these  motions  is  the  same  as  in  actions  for  a  malicious  arrest. 

The  rest  of  the  Court  concurred,  and  the  rule  was  made  Absolute. 
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Averment,  that  defendant  accepted  a  bill,  sufficient  on  special  demarrer,  although  the  stst.  1 

&  2  G.  4,  requires  an  acceptance  in  writing. 

The  declaration  stated  that  the  defendant,  according  to  the  usage  and  custom 
of  merchants,  accepted  a  bill  of  exchange  drawn  by  the  plaintiffs,  and  there* 
upon  became  liable  to  pay  the  amount  according  to  the  tenor  of  the  said  bill. 

Breach;  non-payment.     Special  demorreri  on  the  ground  that  it  was  not 
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slated  that  the  defendffi:it  aooepted  the  bill  of  exchange  in  writings  or  that  the 
acceptance  of  the  same  was  in  writing ;  and  also  for  that  it  was  stated  that  the 
defendant  acoepted  the  bill  of  exchange  according  to  the  nsage  and  custom  of 
merchants,  and  by  the  usage  and  custom  of  merchants  an  acceptance  by  parol 
withoat  writing  wonld  have  been  sufficient,  whereas  by  a  certain  act  of  parlia- 
ment paused  in  the  first  and  second  years  of  the  reign  of  Bans  George  the 
Fourth,  the  acceptance  of  the  bill  of  exohange,  to  be  yalid,  must  be  in  writing. 

Jtmeij  Seijt.,  in  support  of  the  demurrer,  urged  that  the  declaration  ought  to 
state  all  that  the  statute  required.     But 

The  Court  held  the  declaration  sufficient,  and  that  there  was  nothing  in  the 
objection.  Judgment  for  the  plaintiff. 


*530]  ^MXJRBAT  v.  NICHOLS  «nd  Others.    May  10. 

In  an  action  on  the  caae  for  a  maliciotts  proaeciition,  per  quod  plaintifT  waa  falaely  imprisoned, 
one  of  aeToral  defendants  obtaining  a  verdict,  is  not  entitled  to  his  costa  under  8  &  9  W.  8, 
c.  U,  if  a  verdict  pass  against  the  others. 

The  plaintiff  had  sued  the  defendants  in  case ;  and  his  declaration  contained 
counts  for  a  malicious  prosecution ;  counts  for  a  libel ;  and  trover  for  a  trunk. 
In  the  count  for  a  malicious  prosecution  he  had  stated  his  imprisonment  as  a 
consequence  and  aggravation  of  the  malicious  charge. 

A  verdict  was  found  for  the  plaintiff  against  some  of  the  defendants,  while 
others  were  acquitted,  but  the  prothonotary  having  declined  to  allow  them  their 
costs, 

Jone$,  Seijt.,  obtained  a  rule  ntn  to  review  his  taxation ;  against  which 

Wilde,  Seijt.,  was  to  have  shown  cause,  but  the  Court  called  on 

Jones  to  support  his  rule.  At  common  law  where  a  verdict  was  found 
against  one  of  several  defendants  in  an  action  of  torf,  the  others  who  were 
acquitted  had  no  claim  for  costs.  To  remedy  this  the  statute  8  &  9  W.  3,  c. 
II,  s.  1,  gives  costs  to  any  of  several  defendants  who  obtain  a  verdict  in  actions 
of  trespass,  assault,  fiilse  imprisonment,  and  efecHone  fin^as.  This  statute, 
considering  the  reason  of  its  passing,  ought  to  be  construed  liberallv,  and  with 
a  view  to  the  object,  not  the  form,  of  the  action  in  which  a  defendant  may  be 
engaged ;  for  if  it  had  been  intended  that  the  remedy  should  have  been  con- 
fined to  the  form  of  action,  it  would  have  been  only  necessary  to  specify  the 
action  of  trespass,  since  that  includes  all  that  are  named  in  the  statute.  But 
*5311  ^^  ^''^^  *meant  to  give  the  costs  wherever  a  false  imprisonment  was  the 
-*  subject  of  the  action,  whether  under  the  form  of  trespass  or  case ;  and 
here  the  declaration  stated  that  the  plaintiff  was  falsely  imprisoned.  In  Dibben 
V.  Cooke,  2  Str.  1006,  the  Court  said,  <'  Before  the  statute  of  8  &  9  W.  3,  o. 
II,  if  one  defendant  was  acquitted,  he  was  not  entitled  to  his  costs,  the  Courts 
construing  the  former  acts  to  relate  only  to  the  case  of  a  total  acquittal  of  all 
the  defendants.  This  being  inconvenient,  the  8  &  9  W.  8,  c.  11,  came,  and 
gave  costs  where  one  of  the  defendants  is  acquitted,  unless  the  Judge  certifies 
a  reasonable  cause  to  make  him  a  defendant.  And  that  act  extends  to  trespass, 
assault,  false  imprisonment,  and  ejectment."  But  the  action  there  beiuff  for  a 
nuisance,  the  Court  thought  it  did  not  come  within  the  act.  Ingle  v.  Words* 
worth,  3  Burr.  1284,  where  the  costs  were  refused,  was  an  action  of  replevin ; 
and  Marriner  v,  Barrett,  cited  in  that  case,  was  an  action  of  trover.  But  no 
case  has  decided  that  costs  shall  be  withheld  where  false  imprisonment  is  the 
sabjeot,  though  not  the  form  of  the  action. 

TiNDAL,  C.  J.  The  rule  cannot  be  laid  down  with  greater  accuracy  than 
by  Lord  Hardwioke  in  the  case  referred  to.  <^  The  act  extends  to  trespass, 
Assault,  &lse  imprisonment,  and  ejectment.  The  present  action  is  trespass  on 
the  case ;  and  though  that  be  a  species  of  trespass,  and  in  the  case  of  the 
statute  of  limitations,  the  word  trespcus  in  the  proviso  has  been  extended  lo 
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actions  on  the  case ;  yet^  considering  these  acts  ^ving  costs  have  always  beea 
looked  on  as  penal  acts  not  to  be  extended  by  equity,  and,  therefore,  an  ayow- 
ant  not  within  the  word  plaintiff,  Carth.  179,  we  mast  take  it  only  to  mean  the 
general  sort  of  trespass  vi  et  armis:  10  Bep.  Marshalsea  case."  And  the 
question  is,  whether  this  act  can  be  *constmed  in  the  manner  now  ro-  i^coo 
quired.  The  words  of  the  act  are,  "where  several  persons  shall  be  I- 
made  defendants  to  any  action,  or  plaint  of  trespass,  assault,  false  imprisonment, 
or  efectione  fimuBj  and  any  one  or  more  of  them  shall  be,  upon  the  trial  thereof, 
acquitted  by  verdict,  every  person  or  persons  so  acquitted  shall  haye  and  recover 
his  costs  of  suit  in  like  manner  as  if  a  verdict  had  been  given  against  the 
plaintiff  or  plaintiffs  and  acquitted  all  the  defendants,  unless  the  Judge,  before 
whom  such  cause  shall  be  tried,  shall  immediately  after  the  trial  thereof,  in 
open  Court,  certify  upon  the  record  under  his  hand,  that  there  was  a  reasonable 
cause  for  the  making  such  person  or  persons  a  defendant  or  defendants  to  such 
action  or  plaint/'  And  it  appears  to  me  that  this  declaration  does  not  come 
within  those  words.  An  action  of  fidse  imprisonment  means  an  action  brought 
directly  for  the  imprisonment;  but  here  the  imprisonment  is  stated  only  to 
matter  of  aggravation  incidental  to  the  principal  charge ;  it  is  clearly  not  the 
gist  of  the  action,  and  the  verv  beginning  of  the  declaration,  "  was  attached  to 
answer  the  plaintiff  for  plea  ottregpoM  on  the  case"  puts  the  defendant  out  of 
Court 

Park,  J.,  and  Gabelix,  J.,  concurred. 

BosANQUST,  J.     By  the  action  of  fidse  imprisonment,  the  statute  meant  an 
action  brought  for  the  imprisonment  directly,  and  not  as  consequential  damage. 

Rule  discharged. 


♦FENN  dem.   THOMAS  THOMAS  v.  GRIFFITH  and  Another,   ^e^^ 

May  10.  ^^^ 

J^ectment.  Plaintiff's  witness  proved  an  acknowledgment  by  the  defendant,  that  he  held 
under  T.,  and  stated  that  he,  witness,  had  drawn  an  agreement  touching  the  premises  between 
plaintiff  and  T. : 

Held,  that  plaintiff  was  bound  to  produce  the  writing. 

Ejectment.  At  the  trial  before  €U)ulbum^  Seijt.,  last  Pembroke  great  ses- 
sions, the  lessor  of  the  plaintiff  claimed  under  a  lease  from  the  mayor,  bailiff, 
and  burffesses  of  Tenby  made  in  1788,  which  was  put  in  and  read.  A  witness 
for  the  plaintiff  then  proved,  that  the  defendants  succeeded  to  and  claimed  under 
Alexander  Thomas,  who  occupied  the  premises  before  them.  The  witness  said 
he  had  drawn  an  agreement  or  lease  concerning  the  premises,  between  the  lessor 
of  the  plaintiff  and  A.  Thomas :  he  had  often  heard  A.  Thomas  say  he  held  the 
premises  under  the 'lessor  of  the  plaintiff,  but  never  heard  him  say  anything 
about  the  agreement  or  lease.  The  defendant  had  received  a  notice  to  quit  with- 
out objection.  The  writing  mentioned  by  the  witness  was  not  produced,  but  a 
verdict  having  been  taken  for  the  plaintiff,  with  leave  for  the  defendant  to  move 
to  enter  a  nonsuit, 

RuiseUj  Serjt.,  obtained  a  rule  nisi  accordingly,  on  the  ground,  that  it  having 
i^peared  by  the  plaintiff's  own  witness  that  the  premises  had  been  demised  by 
a  writing,  it  ought  to  have  been  produced  as  the  best  evidence  of  the  duration 
of  the  term :  Brewer  v.  Palmer,  3  Esp.  213. 

Lvdhwy  Seijt.,  showed  cause.  There  was  no  reason  for  producing  the  wri- 
ting unless  it  hsA  also  appeared  to  apply  to  the  time  of  which  the  witness  was 
spcMucing.  It  might  have  been  an  expired  lease ;  and  the  defendant  had  never 
himself  acknowledged  its  existence.  At  all  events,  there  was  no  question  here 
iibont  the  terms  of  *the  writing,  the  only  dispute  was,  whether  the  de-  rtf^^ 
fendant  held  under  the  plainti^  and  that  was  virtually  admitted  by  his  '-  ' 
Aot  objecting  to  the  notice  to  quit. 
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In  Brewer  v.  Palmer^  the  plaintiff  was  not  permitted  to  recover  in  an  action 
for  use  and  ooonpation,  without  producing  a  written  instrument  under  which  the 
defendant  held ;  but  that  case  is  distinguishable  on  the  ground,  that  the  amount 
to  which  the  plaintiff  was  entitled  must  have  been  expressly  specified  in  the 
instrument. 

TiNDAL,  C.  J.  The  plaintiff  here,  who  claimed  an  interest  adverse  to  the 
defendant,  ought  to  have  produced  the  writing  when  its  existence  was  shown  by 
his  own  witness. 

Pa&k,  J.  As  the  plaintiff's  own  witness  stated  there  was  a  writing,  the 
Court  was  bound  to  see  the  nature  of  the  instrument. 

BosANQUXT,  J. (a)  I  am  of  the  same  opinion :  the  plaintiff  himself  made 
the  writing  material,  and  ought  to  have  produced  it.  Rule  absolute. 

(a)  Guelee,  J.,  was  at  Chamben. 


FORD  V.  BERNARD.    May  12. 

Demand  of  particulars  of  a  notice  of  aet-off  deliyered  after  a  plea  which  was  a  nullity  :  Held, 

no  waiver  of  the  plaintiff 'a  right  to  aign  judgment. 

Debt.  The  defendant  pleaded  non  oMumptitj  and  save  notice  of  set-off.  The 
phuntiff  took  out  the  summons  for  particulars  of  uie  set-off,  but  afterwards 
signed  judgment  as  for  want  of  a  plea.     The  action  was  brought  to  recover 

BompcUf  Seijt.,  with  an  affidavit  of  merits,  obtained  a  role  nisi  to  set  aside 
*5351  ^^  judgment,  on  such  terms  as  the  *Court  should  impose.  He  con- 
-■  tended  that  the  plaintiff  had  waived  the  irregularity  of  the  plea  of  non 
tutumpsit,  bv  taking  out  a  summons  for  the  particmars  of  set-off.  In  Marse- 
rem  v,  Makilwaine,  2  N.  R.  509,  it  was  held,  that  the  plaintiff  by  taking  Uie 
plea  out  of  the  office,  waived  the  objection  that  it  was  a  nullity. 

Wilde,  Seijt.,  showed  cause.  This  plea  is  not  merely  irregular  but  null,  and 
there  can  be  no  waiver  of  a  nullity.  In  Margerem  v.  Makilwaine,  the  plea  was 
good  on  the  face  of  it,  and  merely  irregular  as  not  having  been  put  in  by  the 
attorney  in  the  cause. 

BompoB,  After  an  affidavit  of  merits,  it  has  always  been  the  practice  to 
allow  the  defendant  to  try  the  cause  upon  9ome  terms )  as,  paying  all  costs  and 
putting  the  plaintiff  in  the  same  situation. 

TiNDAL,  C.  J.  This  judgment  is  regular;  the  defendant  has  put  in  a  plea 
not  adapted  to  the  nature  of  the  action.  It  has  been  decided  that  non  oMumpsU^ 
if  pleaded  to  a  declaration  in  debt,  is  a  nullity  ;(a)  and  we  do  not  think  any 
waiver  of  this  nuUity  has  taken  place,  by  the  pliuntiff's  afterwards  calling  for 
the  particulars  of  a  notice  of  set-of ;  the  notice  forms  no  part  of  the  record,  and 
what  has  been  done  does  not  affect  the  matter  on  record.  There  is  a  manifest 
distinction  between  a  mere  nullity,  and  a  plea  good  on  the  fiice  of  it,  which  was 
the  case  in  Margerem  v.  Makilwaine. 

It  comes  then  to  the  question,  whether  we  are  in  all  cases  to  set  aside  a  regular 
judgment  upon  a  mere  affidavit  of  merits,  and  imposing  terms  on  the  defendant. 
Before  doing  so,  we  may  no  doubt  look  into  the  particulars  of  the  cause,  and 
*5S61  ^^^^  ^®  ^^  ^^^  ^^  '^  ^^  ^action  to  recover  no  larger  a  sum  than 
-'  6/.  1«.,  and  the  defendant  asks  us  to  allow  him  to  pay  a  considerable 
amount  for  the  purpose  of  going  to  trial,  we  think  it  meroy  to  him  to  discharge 
the  rule. 

Bxile  discharged;  with  leave  for  the  prothonotaiy  to  inquire  into  the  case. 

(a)  See  Perry  v.  Fiaher,  6  Ea«t,  549. 
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TAYLOR  and  Another,  Assignees  of  MELLERS,  an  Insolvent, 

V.  LANYON.     May  14. 

A  landlord,  who  seizes  his  tenant*B  goods  under  an  execation,  the  proceeds  of  which  he  im 
oblij^ed  to  refund  to  the  assignees  of  the  tenant  under  7  G.  4,  c.  57,  s.  34,  cannot  retain 
against  the  assignees  the  amount  of  a  year's  rent  under  the  8  Ann.  c.  14,  s.  1. 

This  was  an  action  of  indebitiu  asmmpsit. 

The  declaration  contained  counts  for  money  had  and  receiyed  by  the  defend- 
ant to  the  nse  of  the  insolvent;  money  lent  and  advanced,  and  paid,  laid  ont^ 
and  expended  by  the  insolvent  for  the  nse  of  the  defendant;  and  upon  an 
account  stated  between  the  defendant  and  the  insolvent.  AJso  counts  fat 
money  had  and  received  by  the  defendant  to  the  use  of  the  plaintiffs,  as  assignees 
of  the  said  insolvent ;  and  upon  an  account  stated  between  the  defendant  and 
the  plaintiffs,  as  assignees  as  aforesaid.     The  defendant  pleaded  the  general  issue. 

At  the  trial  of  the  cause  before  Tindal,  0.  J.,  London  sittings  after  £a6ttf 
term  last,  a  verdict  was  found  for  the  plaintiffs,  damages  180/.,  subject  to  the 
opinion  of  the  Court  on  the  following  case : — 

The  insolvent,  before  and  at  the  time  of  the  issuing  of  the  writ  of  ezeontion 
thereinafter  mentioned,  was  possessed  of  a  certain  house  in  Norfolk  Street, 
Strand  in  the  county  of  Middlesex,  as  tenant  thereof  to  the  defendant,  under  a 
lease  for  a  term  of  years,  then  unexpired ;  and  also  of  certain  goods  an^  chattels, 
being  the  furniture  in  the  said  house. 

*0n  the  31st  of  May,  1828,  the  insolvent  being  indebted  to  the  defend-  pireoY 
ant  in  the  sum  of  80/.  for  fixtures  on  the  same  premises,  and  in  the  sum  l 
of  50/.  for  part  of  the  consideration  for  the  lease  of  the  said  house,  executed  a 
warrant  of  attorney,  ffiving  authority  to  enter  up  judgment  at  the  suit  of  the 
defendant  for  the  said  respective  sums  of  80/.  and  50/.  Final  judgment  was 
signed  thereon  on  the  30th  of  June,  1828,  and  a  writ  of  fieri  founcu  upon  the 
said  judgment,  at  the  suit  of  the  defendant,  was  issued  on  the  same  day  agaijnst 
the  goods  and  chattels  of  the  insolvent. 

On  the  said  30th  of  June,  1828,  there  was  one  year's  rent  due  from  the  in- 
solvent to  the  defendant  under  the  said  lease,  and  the  defendant  gave  notice  of 
the  same  being  so  due  to  the  sheriff's  officer,  to  whom  the  writ  of  execution 
was  delivered,  and  at  the  same  time  required  him  to  retain  the  same  out  of  the 
proceeds  of  the  said  execution  to  satisfy  the  defendant  for  the  said  rent. 

On  the  Ist  of  July,  1828,  the  lease,  goods  and  chattels  of  the  insolvent 
were  taken  in  execution  under  the  said  writ,  and  on  the  18th  day  of  the  same 
month  were  sold  under  and  by  virtue  of  such  execution,  and  produced  217/. 
13».  6c/. 

The  sum  of  180/.  for  the  said  rent  due  to  the  defendant  was  deducted  from 
the  said  sum  of  217/.  13c.  6d.,  the  proceeds  of  the  said  sale,  and  on  the  7th  of 
August  paid  over  to  the  defendant  by  the  said  officer ;  and  the  balance,  after 
further  deducting  the  several  sums  due  for  taxing  and  incidental  expenses,  was 
paid  into  court  in  this  action. 

On  the  14th  of  June,  1828,  the  insolvent  surrendered  himself  to  prison  in 
discharge  of  his  bail,  and  continued  in  prison  from  that  time  until  his  discharge 
thereinafter  mentioned. 

On  the  19th  of  July  he  filed  his  petition  in  the  court  for  the  relief  of  insol- 
vent debtors  in  England  under  and  *in  pursuance  of  the  act,  passed  in  r^coo 
the  seventh  year  of  his  present  majesty's  reign,  intituled  An  Act  to  ^ 
amend  and  consolidate  the  laws  for  tne  relief  of  insolvent  debtors  in  England ; 
and,  on  the  24th  of  September,  1828,  the  said  insolvent  was,  under  and  in  pur* 
suance  of  the  said  act,  discharged  from  imprisonment. 

The  plaintiffs  were  the  assignees  of  tiie  estate  and  effects  of  the  said  insolventi 
and  duly  appointed  and  constituted  according  to  the  said  act. 

The  jury  found  that  the  said  warrant  of  attorney  was  not  given  by  way  of 
fraudulent  preference  to  the  defendant. 
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The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiffs,  as 
assignees  of  the  insolvent,  were  entitled  to  recover  from  the  defendant  the  said 
sum  of  130^.  so  paid  to  the  defendant  ? 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  recover, 
the  verdict  for  the  plaintiffs  was  to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Toddy  J  Serjt,  for  the  plaintiffs.  The  defendant  b  not  entitled  to  retain  the 
amount  of  rent  taken  under  the  execution.  The  object  of  the  insolvent  debtors' 
act,  like  that  of  the  bankrupt  acts,  is  to  effect  an  equal  division  of  the  debtor's 
property;  and  as  far  as  respects  the  defendant's  warrant  of  attorney,  he  was 
oompelled  to  refund  the  proceeds  of  the  execution  to  the  creditors,  under  the 
thirty-four  section  of  7  6.  4,  c.  57.  In  Notley  v.  Buck,  8  B.  &  C.  160,  it  was 
decided  on  the  corresponding  provision  of  the  bankrupt  act,  6  G.  4,  c.  16,  s. 
108,  that  the  creditors  were  entitled  to  recover  from  the  sheriff  in  an  action  for 
money  had  and  received  the  proceeds  of  an  execution  levied  after  the  bankruptcy 
of  the  debtor  upon  a  judgment  by  nildidt  suffered  by  him  before.  There  is  no 
*5391  f^^^P^^)^  ^  favour  of  a  landlord.  And  the  statute  8  Ann.  c.  14, 
^  s.  1,  by  which  it  is  enacted  that ''  no  goods  or  chattels  shall  be  liable  to 
be  taken  by  virtue  of  any  execution  on  any  pretence  whatsoever,  unless  the 
party  at  whose  suit  the  said  execution  is  sued  out  shall,  before  the  removal  of 
such  goods  from  off  the  premises  by  virtue  of  such  execution,  pay  to  the  land- 
lord of  the  said  premises  or  his  bailiff  all  such  sum  or  sums  of  money  as  are  or 
shall  be  due  for  rent,  provided  the  said  arrear  do  not  amount  to  more  than  one 
yearns  rent,'^  applies  only  to  cases  where  an  execution  creditor  claims  adversely 
to  the  land[lord,  not  where  the  landlord  b  himself  the  execution  creditor.  The 
object  of  that  statute  was  to  protect  the  landlord  against  the  frauds  of  tenants, 
particularly  in  colluding  with  creditors  to  deprive  the  landlord  of  the  means  of 
dbtraining  ios  hb  rent ;  and  it  would  lead  to  serious  inconvenience  if  a  land- 
lord w«re  permitted  to  levy  hb  rent  under  an  execution  for  a  debt  of  a  different 
description;  the  tenant  would  be  deprived  of  the  right  of  contesting  in  a 
replevin  the  amount  of  rent  claimed,  and  would  be  divested  of  the  protection 
afforded  him  by  the  various  acts  for  the  prevention  of  irregular  dbtresses.  It 
b  plain  that  the  execution  cannot  be  supported  under  the  judgment,  and 
the  statute  7  G.  4,  would  be  rendered  nugatory  if  the  defendant  could  effect  that 
in  the  character  of  landlord  which  he  is  precluded  from  doing  as  a  creditor.  In 
Lee  17.  Lopez,  15  East,  231,  the  sheriff  upon  an  execution  by  the  landlord  levied 
for  him,  as  rent  arrear,  140^.  beyond  the  amount  of  the  execution  debt ;  but  the 
tenant  having  previously  committed  an  act  of  bankruptcy,  it  was  held  that  his 
assignees  were  entitled  to  the  money.  That  case  cannot  be  distingubhed  from 
the  present.  And  it  has  not  been  the  practice  of  the  courts  to  give  a  more  ex- 
^5401  ^^^^  ^construction  to  the  statute  of  Anne ;  for  in  Brandling  v,  Bar- 
-'  rington,  6  B.  &  C.  467,  where  the  sheriff  had  retained  a  sum  for  rent  on 
executing  on  the  tenant  a  writ  of  pone  per  vadiosy  which  it  was  held  he  ought  not 
to  do,  Lord  Tenterden  said,  ''The  process  under  which  the  sheriff  seized  and 
sold  the  goods  in  question  was  not  process  of  execution  on  a  judgment;  it  was 
not  therefore  within  the  words  of  the  statute.  But  it  b  said  that  it  was  within 
the  equity.  8peaking  for  myself  alone,  I  cannot  forbear  observing,  that  I  think 
there  b  always  danger  in  giving  effect  to  what  b  called  the  equity  of  a  statute, 
and  that  it  is  much  safer  and  oetter  to  rely  on  and  abide  by  the  plain  words, 
although  the  legislature  might  possibly  have  provided  for  other  cases  had  their 
attention  been  directed  to  them." 

Wilde^  Serjt.,  conird.  Under  this  execution  the  defendant  is  entitled  to  retain 
the  sum  due  to  him  for  rent;  for  the  thirty-fourth  section  of  7  G.  4,  c.  57,  does 
not  avoid  the  execution, — ^Taylor  v,  Taylor,  5  B.  &;C.  392, — resembling  in  that 
respect  the  108th  section  of  the  bankrupt  act,  6G.  4,c.  16;  and  Moreland  v. 
Pelbtt,  8  B.  &  C.  722,  comes  nearer  to  the  present  case  than  Notley  v.  Buck. 
In  Moreland  v.  Pellatt,  judgment  was  entered  up  on  a  warrant  of  attorney  given 
by  two  joint  traders,  and  a^.  /a.  issued,  returnable  on  the  2d  of  May.  On  the 
Ist  of  that  month  ihe  sherifi'  officer  received  from  the  defendants  the  money 
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directed  to  be  levied.     On  the  2d  of  May  one  of  them  oommitted  on  act  of 
bankruptcy,  and  the  other  on  the  5th.     On  the  11th  a  oommiasion  of  bankrapt 
issued,  and  on  the  19th  the  sheriff  paid  over  the  money  to  the  execution  creditor. 
In  an  action  by  the  assignees,  it  was  held,  that  he  was  entitled  to  retain  it,  not 
being  creditor  having  a  security  at  the  time  of  the  ^bankruptcy.  The  acts  p^^i 
of  the  sheriff  in  the  present  case  were  legal ;  the  money  was  levied  and  ^ 
became  the  property  of  the  defendant  on  the  18th ;   while  the  plaintiffs,  as 
assignees,  have  no  title  till  the  19th,  the  date  of  the  assignment.     In  Lee  v, 
Lopez  the  sheriff  was  a  wrongdoer,  having  seized  after  an  act  of  bankruptcy, 
which  distinguishes  that  case  from  the  present.     But  the  defendant's  claim  as 
landlord  is  aXso  protected  by  the  statute  of  Anne.     It  is  clear  that,  if  he  had 
gone  through  the  formality  of  a  distress  just  before  the  execution,  he  would  have 
been  entitled  to  the  rent :  and  virtually  he  may  be  said  to  have  done  so :  for 
under  the  statute  of  Anne  the 'sheriff  upon  receiving  notice  of  the  rent  due  be- 
comes the  affent  of  the  landlord,  and  is  compelled  to  levy  for  the  rent  before  he 
proceeds  with  the  execution.     No  distress  is  actually  made  by  the  sheriff  or  the 
landlord ;  and  one  object  of  the  statute  was  to  avoid  the  conflict  of  two  distinct 
claims  to  the  same  property  in  the  custody  of  the  law.     And  though  as  amoDg 
traders  the  object  of  the  law  is  an  equal  distribution  of  the  debtor's  property, 
yet  it  has  never  been  intended  to  deprive  the  landlord  of  his  priority ;  and  the 
courts  have  summarily  ordered  the  sheriff  to  pay  over  to  him  die  money  levied; 
Gore  V,  Gofton,  1  Str.  643,   Darling  v.  Hill,  Gas.  Temp.  Hardw.  255.      In 
Henchet  t;.  Kimpsen,  2  Wils.  140,  Pnitt,  C.  J.,  said,  ''The  law  giveb  this  entiy 
to  the  sheriff  only  bv  virtue  of  the  execution,  but  after  he  has  notice  of  rent 
being  due  to  the  landlord,  he  cannot  remove  the  goods  before  he  has  satisfied 
the  landlord  one  year's  rent ;  the  landlord  shall  have  the  like  benefit  of  distress 
for  one  year's  rent  as  if  there  had  been  no  execution  at  all ;  unless  the  rent  be 
paid,  the  sheriff  must  quit,  and  if  he  does  not  ouit,  a  special  action  on  the  case  lies 
against  him  after  notice  of  the  rent  due;  but  tnere  is  a  shorter  way,  by  motion  to 
the  *Oourt,  as  in  the  present  case,  that  the  landlord  may  have  restitution  to  1^540 
the  amount  of  th^  goods  the  sheriff  has  sold."     And  in  Collier  v.  Speer,  2   ^ 
B.  &  B.  67,  the  Court  said, ''  The  sheriff  infringes  the  statute  if,  after  notice  of  rent 
in  arrear,  he  remove  any  of  the  goods  without  retaining  that  rent.  The  words  of 
the  statute  are,  '  No  goods  or  chattels  whatsoever  Iving  or  being  in  or  upon  any 
messuage,  lands,  or  tenements,  which  are  or  shall  be  leased  for  life  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution  on  any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  said 
execution  is  sued  out,  shall,  before  the  removal  of  such  goods  off  the  said  pre- 
mises by  virtue  of  such  execution  or  extent,  pay  to  the  landlord  of  the  said  pre- 
mises or  his  bailiff,  all  such  sum  or  sums  of  money  as  are  or  shall  be  due  for 
rent,  &c.     And  the  sheriff  or  other  officer  is  thereby  empowered  and  required  to 
levy  and  pay  to  the  plaintiff  as  well  the  money  so  paid  for  rent  as  the  execution 
money.'     It  is  clear  that  the  sheriff  must  first  levy  for  the  rent  and  then  for  the 
execution.    It  would  be  a  great  hardship  on  the  landlord  to  oblige  him  to  watch 
the  sheriff's  officer  for  the  purpose  of  seeing  when  the  execution  is  finished,  and 
whether  or  not  sufficient  distress  is  left  behind.     The  statute  requires  no  such 
thing."     Then,  this  being  an  action  for  money  had  and  received,  the  plaintiff 
can  only  recover  if  he  be  entitled  to  the  money  in  equity  and  good  oonscienoe; 
Rastell  V.  Stratton,  2  T.  R.  366 ;  and  if  the  two  parties  are  equaUy  well  entitled, 
potior  est  conditto  potsidenHs,     As  there  could  have  been  no  dispute  if  the 
defendant  had  gone  through  the  formality  of  a  distress,  he  ought  not  to  be  de- 
prived of  his  due  when  the  residue  for  the  creditors  has  been  increased  rather 
than  diminished  by  the  omission  of  that  formality,  all  the  ^expenses  of   1^543 
which  must  have  come  out  of  the  debtors'  estate.    The  plaintiff's  title   ^  ' 
could  not  accrue  till  the  19th,  while  the  defendant  was  fairly  in  possession  on 
the  18th,  for  the  pronerty  in  the  goods  is  in  the  debtor  till  sale,  and  the  money 
produced  is  at  once  the  property  of  the  creditor.     In  Moore  v,  Pyrke,  11  East, 
54|  Lord  EUenborough  said;  '<I>oe8  the  money  produced  by  the  sale  vest  in  th« 
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first  instance  in  the  landlord  or  in  the  tenant  f  On  the  best  consideration  I  can 
give  it,  I  think  the  money  does  not  vest  in  the  tenant,  but  is  an  instantaneous 
executed  satisfaction  of  the  rent  vesting  to  that  amount  in  the  landlord,  and  that 
the  tenant  has  only  an  interest  in  the  surplus,  if  any."  And  in  Ex  parte 
Plummer,  1  Atk.  103,  cases  are  mentioned  which  show  how  &r  the  courts  will 
go  on  that  principle.  In  Dixon  v.  Smith,  1  Swanst.  457,  it  was  adjudged,  that 
under  a  sequestration,  the  landlord  was  entitled  to  be  paid  arrears  of  rent.  And 
in  Buckley  v.  Taylor,  2  T.  R.  600,  it  was  held,  that  if  a  trader  after  committing 
an  act  of  bankruptcy,  take  a  shop,  and  agree  to  pay  half  a  year's  rent  in  advance, 
where,  by  the  custom  of  the  country,  half  a  year's  rent  becomes  due  on  the  day 
on  which  the  tenant  enters,  the  landlord,  after  an  assignment  under  the  com- 
mission, and  before  the  year  expired,  may  distrain  the  goods  on  the  premises  for 
half  a  year's  rent;  or  if  he  buy  the  tenant's  goods  at  the  sale  under  the  com- 
mission, he  may  retain  the  amount  of  the  half  year's  rent.  The  landlord, 
therefore,  having  in  this  case  been  fairly  in  possession  of  the  money,  and  no 
better  right  having  supervened,  he  is  entitled  to  retain  it. 

Taddj/.  It  is  not  in  equity  or  ffood  conscience,  but  by  positive  law,  that  a 
^ejf-.  landlord  is  preferred  to  other  '^'creditors,  and  if  he  omit  the  procedure 
'*  prescribed  by  positive  law,  he  has  no  superior  daim.  The  action  for 
money  had  and  received  is  the  only  action,  after  a  sale,  in  which  the  question 
can  be  tried,  and  effect  be  given  to  the  principle  of  the  insolvent  debtors'  act : 
Notley  V.  Buck.  Eicept  where  a  distress  has  actually  been  levied,  that  act 
supersedes  the  statute  of  Anne,  and  the  principle  established  in  Lee  v.  Lopei 
will  decide  the  present  case,  although  the  facts  may  be  somewhat  different. 
The  cases  in  Chancery  do  not  apply  to  the  present  question,  because  in  those 
cases  the  money  was  in  the  hands  of  the  Judge  in  equity,  and  Lord  Tenterden 
distinguished  them  on  that  ground  in  Brandling  v»  Barrington. 

TiNDAL,  C.  J.  The  main  question  is,  whether  the  right  of  the  landlord  to 
receive  his  rent  in  the  mode  he  has  here  pursued,  is  protected  by  the  statute  of 
Anne.  For,  if  his  case  be  not  within  that  statute,  Uie  rent,  though  apparently 
received  under  colour  of  law,  has  been  received  without  authority,  and  has 
therefore  been  received  to  the  use  of  the  insolvent's  assignees :  and  we  are  of 
opinion  that  the  defendant's  case  does  not  fall  within  the  operation  of  the 
statute  of  Anne. 

That  statute  was  passed  to  protect  the  landlord  against  frauds  which  might 
be  committed  by  his  tenants,  particularly  by  those  colluding  with  creditors  to 
issue  writs  of  execution ;  for  property  so  in  the  custody  of  the  law  could  not  be 
distrained,  and  the  judgment  creditor,  by  keeping  possession  for  a  length  of 
time,  might  seriously  affect  the  interests  of  the  landlord.  The  statute,  there- 
fore, contemplated  executions  issued  by  third  persons,  and  not  by  the  landlord. 
The  language  is.  No  goods  upon  any  tenements  leased  shall  be  taken  by  any 
execution,  unless  the  party  at  whose  suit  the  execution  is  sued  out  shall,  before 
*f^4.M  ^^®  removal  of  such  goods  by  virtue  of  such  execution,  pay  to  the  land' 
^  lord  of  the  ^premises  all  such  sums  as  shall  be  due  for  rent :  Provided, 
&c. 

This  clearly  contemplates  an  adverse  execution ;  a  jtu  tertii,  against  which 
it  proposed  to  protect  the  landlord.  A  different  construction  would  be  most 
unfair  to  the  tenant^  for  the  sheriff  is  directed  not  to  levy  the  execution  till  the 
rent  has  been  obtained.  See  what  would  be  the  situation  of  the  tenant.  The 
landlord,  upon  suing  out  execution  for  a  small  debt,  might  claim  rent  beyond 
what  was  due,  and  the  tenant  would  not  only  be  deprived  of  his  replevin,  but 
of  the  benefit  of  those  statutes  which  were  passed  to  protect  him  against  irregu- 
larities in  distress,  and  a  hasty  and  improper  sale  of  his  goods.  Under  an  exe- 
cution the  sheriff  might  sell  at  once:  the  landlord  would  obtain  a  greater 
advantage  than  he  is  entitled  to,  and  the  tenant  be  placed  under  a  greater 
dittdvantage.  It  seems  to  us,  therefore,  that  the 'landlord  under  the  circum- 
stances of  this  case  is  not  protected  by  the  statute  of  Anne,  and  that  the  money 


248  MoRLEY  V.  Frear-    E-  T.  1830.  [545 

sought  to  be  recoyered  was  had  and  reoeiyed  to  the  use  of  the  insolvent's 
creditors. 

Park,  J.  I  was  impressed  with  the  argument  that  the  action  for  money 
had  and  received  does  not  lie;  that,  however,  would  only  bean  argument,  suppo- 
sing the  defendant's  case  to  &li  within  the  provisions  of  the  statute  of  Anne. 
But  I  am  clearly  of  opinion  that  it  does  not ;  for  the  statute  supposes  a  writ  Juu 
issued,  when  the  landlord  comes  to  claim  his  rent.  It  contemplates  an  adverse 
execution  ;  and  any  other  construction  would  be  open  to  all  the  inconveniences 
which  have  been  specified,  by  depriving  the  tenant  of  his  replevin,  and  enabling 
the  landlord  to  levy  more  rent  than  was  due.  The  defendant,  therefore,  having 
obtained  the  money  in  question  by  his  own  unauthorised  act^  is  liable  to  refund 
it  in  an  action  for  money  had  and  received. 

*Gas£L£E,  J.     For  the  reasons  which  have  been  given,  I  think  this  rt^Aa 
case  is  not  within  the  statute  of  Anne ;  therefore  the  money  paid  to  the  *- 
defendant  in  August  was  money  had  and  received  to  the  use  of  the  assignees. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  statute  of  Anne  was 
passed  in  contemplation  of  cases  where  the  landlord's  rights  might  be  defeated 
by  the  intervention  of  a  third  person.  In  that  case  the  sheriff  is  directed  to 
levy  and  pay  as  well  the  money  so  due  for  rent  as  the  execution  money.  There 
being  no  adverse  execution  here,  the  landlord  misht  have  distrained  before  he 
set  the  sheriff  in  motion.  It  has  been  insisted,  nowever,  that  he  might  levy 
under  the  execution  as  much  as  he  was  entitled  to  distraiii  for  rent ;  but  if  be 
were  permitted  to  do  that,  the  tenant  would  be  deprived  of  his  replevin^  and 
other  inconveniences  would  ensue. 

The  rent,  therefore,  has  been  levied  improperly ;  and,  as  it  appears  by  what 
fell  from  Holroyd,  J.,  in  Notley  v.  Buck,  the  action  for  money  had  and  received 
is  the  proper  remedy  for  the  parties  fflititled.        Judgment  for  the  plaintiffs. 
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A  covenant  not  to  sue  upon  a  bond  during  the  life  of  the  obligor,  and  that  if  any  person  to 
whom  the  obligee  should  assign  the  bond  should  recover  the  principal,  the  obligee  would 
pay  the  obligor  during  his  life  interest  on  the  amount  recovered :  Held,  no  bar  to  an  action 
oy  an  assignee  of  the  bond  in  the  name  of  the  obligee. 

Debt  on  bond  for  2000^.  conditioned  for  the  payment  of  1000^. 

Plea, 

That  after  the  making  of  the  said  writing  obligatory,  to  wit,  on  the  14th  day  of 
November,  1828,  to  wit,  at,  &e.,  by  a  certain  deed  poll  or  writing  of  release,  sealed 
with  the  seal  of  the  plaintiff,  which  said  deed  poll  the  said  defendant  now  brings 
ints  Court  here,  the  date  whereof  is  the  same  day  and  year  last  aforesaid ;  after 
reciting  that  under  and  by  virtue  of  a  certain  deed  of  settlement,  or  other  io- 
strument,  made  upon  the  marriage  of  Isabella  Morley,  the  then  wife  of  the 
plaintiff,  with  one  William  Holeate,  gentleman,  deceased,  her  former  husband, 
and  under  and  by  virtue  of  the  last  will  and  testament  of  the  said  W.  Holgate, 
the  plaintiff,  was  or  would  become  entitled  (in  right  of  the  said  Isabella  his  wife, 
on  the  decease  of  her  &ther,  the  defendant),  to  the  principal  sum  of  750/.,  being 
one  moiety  or  half  part  of  the  sum  of  1500/.,  which,  by  such  deed  of  settlement, 
or  other  instrument  as  aforesaid,  the  said  defendant  had  covenanted  or  otherwise 
bound  himself  that  his  heirs,  executors,  or  administrators,  should  pay  after  his 
decease  unto  the  said  W.  Holsate,  his  executors,  administrators,  or  assigns;  and 
which,  under  and  by  virtue  of  the  said  will  of  him  the  said  W.  Holgate,  would 
become  divisible  between  the  said  Isabella  Morley  and  her  son  WUHam  Frear 
Holgate,  in  equal  moieties *or  proportions;  and  after  further  reciting  that  the 
defendant,  in  and  by  a  certain  bond  or  obligation  beariuK  even  date  there-  r*^^ 
with,  being  the  same  writing  obligatory  as  in  the  said  ^declaration  was  ^ 
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meittioned,  became  bound  unto  the  said  plamtifFy  his  ezecators^  administrators. 
and  assigns,  in  the  penal  snm  of  2000/.,  conditioned  for  the  payment  of  the  snm 
of  1000/.  with  statute  interest  for  the  same  as  therein  mentioned ;  and  that  it  had 
been  agreed  that,  in  consideration  thereof^  the  plaintiff  and  Isabella  his  wife 
shonld  release  nnto  the  defendant,  his  heirs,  executors,  administrators,  and 
assigns,  all  their  interest,  title,  claim,  and  demand  whatsoeyer,  in  and  to  the 
said  snm  of  750/.  and  that  the  plaintiff  should  not  receive  interest  for  the  said 
sum  of  1000/.  during  the  life  of  the  said  defendant,  nothwithstanding  the  said 
bond ',  and,  further,  that  if  the  said  bond  should  happen  to  be  assigned  bj  the 
plaintiff,  and  the  defendant  should  be  obliged  to  pay  the  interest  thereof,  the 
plaintiff  should  repay  or  make  good  the  same ;  it  was  by  the  said  deed  poll  wit- 
nessed, that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  and  of  the  sum  of  lOs.  of  lawful  British  money  to  the  plaintiff  and 
Isabella  his  wife,  then  paid  by  the  defendant,  the  receipt  whereof  was  thereby 
acknowledged,  the  plaintiff  had  remised,  released,  and  for  ever  quitted  claim, 
and,  by  the  said  deed  poll  or  writing,  did  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  remise,  release,  and  for  ever  quit  claim  unto  the 
defendant,  his  heirs,  executors,  administrators,  or  assigns,  and  did  fully  and 
absolutely  exonerate  and  discharge  him,  them,  and  every  of  them,  of,  from,  and 
against  all  that  the  said  snm  of  750/.  being  the  said  Irobella  Morle/s  moiety, 
mie,  or  proportion  of  the  said  sum  of  1^0/.  as  aforesaid,  and  all  the  estate, 
xi|^t,  title,  interest,  property,  benefit,  claim,  and  demand  whatsoever,  of  them 
the  fiaintiff  and  Isabella  his  wife,  and  eaeh  of  them,  of,  in,  to,  or  out  of  the 
said  sum  of  750/.  or  the  said  sum  of  1500/.  and  every  or  any  part  thereof 
respectively ;  and  also  all  that  the  covenant,  promise,  agreement,  and  obligiition 
^5491  ^  ^^  ^^  ^^^  ^^  settlement,  *or  such  other  mstrument  as  aforesaid, 
-'  contained  or  expressed  for  pavment  of  the  said  sum  of  1500/.,  and  all 
benefit  and  advantage  to  be  had  or  taken  of,  from,  or  by  means  of  the  said  deed 
or  instrument,  or  of  any  covenant,  claim,  matter,  or  thing  therein  contained,  and 
also  of,  from,  and  against  all  and  all  manner  of  action  and  actions,  suit  and 
suits,  cause  and  causes  of  action  and  suit,  liabilities,  sum  and  sums  of  money, 
daims  and  demands  whatsoever,  which  the  plaintiff  and  Isabella  his  wife,  or 
diher  of  them,  their  or  either  of  their  heirs,  executors,  administrators,  or 
assigns,  could  or  might  have,  claim,  or  demand,  or  if  the  said  deed  poll  or 
writing  had  not  been  made,  could  or  might  have  had,  claimed,  demanded  or 
been  entitled,  in,  to,  upon,  from,  or  against  the  defendant,  his  heirs,  executors, 
administrators,  or  assigns,  in  his,  their,  or  any  of  their  lands,  tenements,  goods, 
chattels,  or  effects,  for  or  in  respect  of  the  said  sums  of  750/.  and  1500/.  or  either 
of  them,  or  by  reason  or  on  account  of  the  said  deed  or  other  instrument,  or 
of  the  breach  or  non-performance  thereof,  or  otherwise  howsoever  in  relation 
thereto,  so  and  in  such  manner  as  that  they  the  plaintiff  and  Isabella  his  wife, 
their  and  each  of  their  heirs,  executors,  administrators,  or  assigns,  and  all  other 
persons  claming  or  to  claim  from,  through,  under,  or  in  trust  for  them,  any  or 
either  of  them  should  not,  or  could  nor  might  take,  have,  or  receive  any  advan- 
tage, or  otherwise  avail  himself  or  themselves  of  the  same  in  any  manner  how- 
soever; and  the  plaintiff  did  thereby  for  himself,  his  heirs,  executors,  and 
administrators,  amongst  other  things,  covenant,  declare,  and  agree  with  and  to 
the  defendant,  his  heirs,  executors,  administrators,  and  assigns,  that  the  plaintiff, 
hb  heirs,  executors,  or  administrators,  should  not  require  payment  of  the  said 
sum  of  1000/.,  nor  claim  or  demand  any  interest  for  the  same  during  the  life 
*5501  ^^  ^^  ^^  defendant;  and  that  in  case  the  said  bond  should  be  ^assigned 
-^  by  him  the  plaintiff  to  any  person  or  persons  who  should  claim  or  demand, 
and  receive  of  and  from  the  said  defendant  interest  for  the  said  sum  of  1000/. 
he,  the  plaintiff,  his  heirs,  executors,  or  administrators,  should  and  would  repay 
nnto  the  said  defendant  all  such  sum  and  sums  of  money  as  he  should  so  pay 
for  such  interest;  and  in  case  he  the  defendant  should  be  required  by  any  as* 
ngnee  or  assignees  of  the  said  bond  to  pay  the  said  principal  sum  of  lOiOO/.  then 
that  he  the  said  plaintiff^  his  heirs^  ezecntorS;  or  administrators^  should  and 
YOL.  SIX— 82 
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would  pay  unto  the  defendant  statute  interest  for  the  same  during  the  term  of 
his  natural  life,  as  by  the  said  deed  poll,  reference  being  thereunto  had,  will, 
amongst  other  things,  more  fdllj  appear;  and  this  he  the  said  defendant  is  ready 
to  verify ;  wherefore,  &c. 

Beplication, 

That  after  the  making  of  the  said  writing  obligatory  in  the  said  declantion 
mentioned,  and  after  the  making  of  the  said  deed  poll  or  writing  of  release  in 
the  said  plea  mentioned,  and  before  the  oommenoement  of  this  suit,  to  wit,  on 
the  7th  day  of  NoTember,  1829,  to  wit,  at,  &c.,  by  a  certain  indenture  then  and 
there  made  between  the  said  plaintiff  of  the  one  part,  and  one  Henry  Fitswilliam 
Baker  of  the  other  part;  one  part  of  which  said  indenture,  sealed  with  the  seal 
of  the  said  plaintiff,  the  said  plaintiff  brings  into  Court  here,  the  date  whereof  is 
a  certain  day  and  year  therein  in  that  behalf  mentioned,  to  wit,  the  day  and 
year  last  aforesaid;  after  reciting,  as  therein  is  particularly  recited,  in  conside^ 
ation  of  the  sum  of  1000/.  of  lawful  British  money  before  the  execution  of  the 
said  indenture,  lent  and  advanced  to  the  plaintiff,  by  the  said  H.  F.  Baker,  and 
then  due  and  owing  to  him  the  said  H.  F.  Baker,  the  reoeipt  whereof  the  plain- 
tiff did  by  the  said  indenture  acknowledge;  and  also  in  consideration  of  the  sum 
of  10«.  of  like  lawful  money  to  the  plaintiff  *then  paid  by  the  said  H.  F.  r^cei 
Baker,  the  reoeipt  whereof  was  thereby  acknowledged,  he  the  plaintiff  ^ 
did  bargin,  sell,  assign,  transfer,  and  set  over  unto  the  said  H.  F.  Baker,  his 
executors,  administrators,  and  assigns,  the  said  writing  obligatory  in  the  said 
declaration  mentioned ;  and  also  the  penal  sum,  and  afii  benefit  and  advantage 
whatsoever  to  be  had  or  derived  therefrom,  and  all  the  estate,  right,  title,  interest, 
property,  claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  tbe 
plaintiff  in,  to,  or  concerning  the  same,  to  have  and  to  hold  the  said  writing 
obligatory,  penal  sum,  and  other  the  premises,  by  the  said  indenture  assigned 
or  intended  so  to  be,  unto  the  said  H.  F.  Baker,  his  executors,  administrators, 
and  assigns,  to  and  for  his  and  their  own  proper  use  and  benefit ;  and  for  the 
better  and  more  effectually  enabling  the  said  H.  F.  Baker,  his  executors, 
administrators,  and  assigns,  to  enforce  the  payment  of,  and  to  receive  the  moneys 
due  or  to  become  due  upon  the  said  writing  obligatory,  he  the  plaintiff  did,  by 
the  said  indenture,  make,  depute,  constitute,  and  appoint  the  said  H.  F.  Baker, 
his  executors,  administrators,  and  assigns,  his  true  and  lawful  attorney  and 
attorneys  irrevocable  for  him  the  plaintiff,  and  in  his  name  and  in  the  name  or 
names  of  his  executors  or  administrators,  but  for  the  sole  and  proper  use  and 
benefit  of  the  said  H.  F.  Baker,  his  executors,  administrators,  and  assigns,  to 
denumd,  sue  for,  recover,  and  receive  of  and  firom  the  defendant  and  all  and 
every  other  the  person  and  persons  to  whom  it  should  and  might  belong  to  pay 
the  same,  all  and  every  the  sum  and  sums  of  money  then  or  at  any  time,  and  from 
time  to  time  thereafter  to  grow,  or  become  due,  or  be  payable  upon  or  by  virtue 
of  the  said  writing  obligatory,  and  on  non-payment  thereof,  to  use  and  take  all 
such  lawful  and  equitable  ways  and  means  for  obtaining  or  recovering  the  same 
as  should  be  deemed  necessary  or  expedient  in  that  behalf,  and  on  payment 
thereof  to  ^deliver  up  or  cancel  the  said  writing  obligatory,  and  to  give  p^^M 
sufficient  releases  and  discharges  for  the  moneys  due  tnereon,  and  one  or  *- 
more  attorney  or  attorneys  under  him  the  said  H.  F.  Baker,  his  executors,  ad- 
ministrators, or  assigns,  for  any  of  the  purposes  aforesaid  to  nominate,  substitute, 
or  appoint,  and  from  time  to  time  to  remove  and  displace  as  he  or  they  should 
think  fit,  he  the  plaintiff  thereby  transferring  and  giving  unto  the  said  H.  F.  Baker, 
his  executors,  administrators,  and  assigns,  his  mil  power  and  authority  in  tbe 
premises,  to  every  intent  and  purpose,  and  ratifying  and  confirming,  and  promising 
and  agreeinff  to  ratify  and  confirm  all  and  whatsoever  he  or  they  should  lawfully  do 
or  cause  to  be  done  in  or  about  the  premises  by  virtue  of  the  said  indenture,  as  by 
the  said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
fully  and  at  large  appear ;  and  the  said  plaintiff  further  said,  that  the  writ  in  this 
suit  was  sued  out,  and  that  this  action  was  brought  and  is  prosecuted  against  the 
said  defendant  in  the  name  of  him  the  said  plaintiff  for  and  on  the  behalf  of  the 
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said  H.  F.  Baker,  for  the  purpose  of  enabling  him  the  said  H.  F.  Baker  to 

receive  the  said  debt  in  the  said  writing  obligatory  mentioned,  according  to  the 
fonn  and  effect,  true  intent  and  meaning,  of  the  indenture,  and  solely  for  the 
use,  benefit,  and  advantage  of  the  said  H.  F.  Baker  as  assignee  of  the  said 
writiDg  obligatory  in  the  said  declaration  mentioned,  and  not  for  the  benefit, 
advantage,  use,  or  behoof  of  the  said  plaintiff,  to  wit,  at,  &o.,  and  that  the  said 
plaintiff  was  ready  to  verify;  wherefore  he  prayed,  &c.,  demurrer  and  joinder. 

Crau,  Serjt.,  in  support  of  the  demurrer.  The  defendant's  bond  and  the 
plaintiff's  deed  poll  beine  reciprocal  and  simultaneous,  the  deed  poll  is  a  defea- 
*i^l  sance  of  the  bond,  and  may  be  considered  in  the  same  light  as  ^a  condi- 
^  don,  for  a  defeasance  operates  as  a  condition.  Com.  Big.  De/ecuance. 
The  bond,  therefore,  was  given  upon  condition  that  it  should  not  be  put  in  suit 
till  after  the  death  of  the  obligor,  and  this  action  is  premature.  In  Clayton  i^. 
Kjnaston,  2  Salk.  574,  K.  covenanted  to  pay  100/.  at  the  death  of  W.  W.'s 
executor  sued  K.,  who  pleaded  another  deed  at  the  same  time,  whereby  W.  cove- 
nanted to  indemnify  K.  from  all  agreements,  &e.,  made  before  and  after.  Per 
Curiam,  <'  If  A.  be  bound  to  B.,  and  then  B.,  reciting  the  bond,  covenants  to 
save  him  harmless,  this  is  an  absolute  defeasance ;  and  if  it  be  to  save  him  harm- 
less on  a  contingency,  it  is  a  conditional  defeasance,  becaute  it  hath  an  amren 
rtlation  to  the  deedJ'  And  in  Burgh  v,  Preston,  8  T.  R.  488,  upon  a  bond 
conditioned  that  A.  should  indemni^  B.  from  all  sums  B.  should  pay  on  A.'s 
account,  and  before  execution  of  the  bond:  memorandum  endorsed,  that  B. 
hath  given  an  undertaking  not  to  sue  upon  the  bond  until  after  A.'s  death  :  it 
was  held,  that  the  memorandum  was  part  of  the  condition,  and  made  the  bond, 
in  effect,  payable  by  A.'s  representatives. 

Then,  if  the  obligee  is  precluded  from  recovering,  his  assignee  can  stand  in 
no  better  condition ;  for  the  assignee  cannot  take  a  larger  right  than  the  party 
assigning.  And  though  it  may  be  said,  that  the  provision  as  to  assignment 
womd  have  been  nugatory  if  the  assignee  were  precluded  from  suing,  the  para- 
mount intention  must  prevail,  and  the  assignee,  like  the  obligee,  must  postpone 
his  action  till  the  deatii  of  the  obligor.  The  provision  for  paying  the  obligor 
interest,  in  case  of  an  assignee's  recovering  against  him,  was  inserted  to  meet  a 
merelv  possibly  recovery,  as  if  the  obligor  should  have  lost  and  been  unable  to 
avail  himself  of  the  deed  poll. 

Wilde,  contrdf  was  stopped  by  the  Court. 
*5541      *TiNDAL,  C.  J.    The  question  is,  whether  the  deed  poll  set  out  on 
-*  these  pleadings  operates  as  a  defeasance  of  the  bond  which  the  plaintiff 
has  declared  on,  or  as  a  release  of  the  action;  for,  unless  such  be  the  case,  the 
plaintiff  is  entitled  to  judgment. 

The  plaintiff  has  declarod  on  a  bond  conditioned  for  the  payment  of  1000/. 
The  defendant,  in  answer  to  this  claim,  sets  up  a  deed,  by  which,  after  reciting 
that  the  plaintiff  had  held  a  bond  for  750/.,  payable  by  the  defendant's  execu- 
tors, and  that  the  defendant  had  substituted  for  it  a  bond  for  1000/.,  the  plain- 
tiff releases  the  bond  for  750/. ;  covenants  not  to  sue  on  the  bond  for  1000/.  in 
the  lifetime  of  the  defendant ;  and  that  if  any  other  should  sue  in  his  name  and 
recover,  the  plaintiff  would  pay  the  defendant,  during  his  life,  interest  on  the 
nun  recovered. 

It  is  impossible  to  overlook  the  distinction  between  two  parts  of  this  deed 
poll.  The  one,  consisting  of  a  release  of  a  bond  for  750/.,  payable  after  the 
death  of  the  obligor;  the  other,  a  covenant  not  to  sue  on  the  substituted  bond. 
There  are,  no  doubt,  many  cases  in  which  a  covenant  not  to  sue  may,  if  such 
he  the  intention  of  the  parties,  operate  as  a  release.  In  Lacy  v.  Eynaston,  1 
U.  Raym.  690,  it  was  urged  that  a  perpetual  covenant  never  to  take  advantage 
of  a  covenant,  &c.,  is  a  release.  The  Court  '<  agreed  it,  for  avoiding  circuity  of 
M^ion ;  as,  if  A.  be  bound  to  B.  in  a  bond,  &o.,  B.  covenants  never  to  sue  A* 
upon  this  bond,  this  will  be  a  bar  in  debt  brought  on  the  bond,  because  B.  has 
bound  himself  against  all  the  remedy  that  he  might  have  upon  the  bond.  But, 
if  B.  and  A.  be  jointly  and  severally  bound  to  G.^  G.  covenants  never  to  bq»  A^ 
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this  IB  no  defeasance,  because  he  has  a  remedy  against  B.,  but  A.  will  haye 
only  covenant/'  &o. 

*We  must,  therefore,  ascertain  whether  it  was  the  intention  of  the  parties  rtcc ec 
here  that  this  deed  poll  should  operate  as  the  one  or  the  other.  It  does  *> 
operate  as  a  release  of  the  claim  for  750^.,  being  the  marriage  portion  of  the  obli- 
gee's wife ;  but  as  to  the  bond  given  in  lieu,  it  contains  merely  a  covenant  that  tbe 
obligee  shall  not  demand  payment  or  claim  interest  till  after  the  death  of  the 
obligor ;  and  that  if  the  principal  should  be  recovered  by  any  assignee  of  tbe 
bond,  the  plaintiff  would  pay  the  defendant,  during  his  life,  interest  on  the 
amount  recovered.  The  covenant,  therefore,  is  only  that  the  obligee  will  not 
demand  payment ;  but  by  specifying  what  should  be  done  in  case  of  an  assign- 
ment, the  parties  show  that  the  possibility  of  such  an  event  was  obviously  con- 
templated. The  intention  seems  to  have  been  to  place  the  obligee  himself  in 
the  same  situation,  with  respect  to  the  substituted  bond,  as  he  would  have  been 
in  with  respect  to  the  old  one.  If  the  defendant  had  reason  to  think  that  tbe 
action  was  brought  to  enable  the  plaintiff  to  recover  for  himself,  and  not  on  a 
hondjide  assignment,  he  might  have  pleaded  the  fnvuL 

Park,  J.,  concunned. 

Gabelse,  J.  The  intention  of  the  clause  respecting  an  assignment,  seems 
to  have  been  to  enable  the  plaintiff,  in  ease  of  need,  to  raise  money  on  the  credit 
of  the  bond. 

BoBANQUET,  J.,  concurred  in  giving  Judgment  for  the  plaintiff. 

Crou  requested  permission  to  rejoin  fraud,  but  the  Court  refused. 


'I'MOSER  and  Another,  Assignees,  &c.  v.  NEWMAN  and  BOOLE,   ^.c^ 

May  14.  1- 

Under  6  6.  4,  e.  16,  ■.  9,  an  act  of  buikniptcv,  by  I^ng  in  prison  twenty-one  days,  does  not 

relate  to  the  6r8t  day  of  impriBonment. 

This  was  an  action  of  trover.     Plea,  freneral  issue. 

At  the  trial  of  the  cause  before  Tindal,  C.  J.,  London  sittings  after  Trinity 
term  last,  a  verdict  was  found  for  the  plaintiffs  for  the  sum  of  512/.  18«.  \d., 
the  damages  agreed  upon  between  the  parties,  subject  to  the  opinion  of  the 
Court  on  the  following  case : — 

The  plaintiff  were  the  assignees  of  the  estate  and  effects  of  R.  H.  Marshall, 
bankrupt,  the  assignment  to  them  having  been  duly  executed  on  the  29th 
of  February,  1828. 

The  first-named  defendant  had  been  the  sheriff  of  the  county  of  Devon,  and 
the  last-named,  Thomas  Boole,  was  an  execution  creditor  of  the  bankrupt, 
under  whose  indemnity  the  sheriff  acted  in  the  several  matters  therein  stated. 

On  the  12th  of  September,  1827,  the  bankrupt  executed  a  warrant  of  attor- 
ney to  the  defendant,  T.  Boole,  for  securing  the  payment  of  the  sum  of  500/., 
then  advanced  to  the  bankrupt. 

That  warrant  of  attorney  was  duly  filed,  and  judgment  was  entered  up  by  nil 
dicU  on  the  16th  of  January,  1828,  on  which  day  a  writ  of  fieri  facia»  was 
issued,  directed  to  the  sheriff  of  Devon,  endorsed  to  levy  512/.  18<.  Id.,  returna- 
ble on  Wednesday  the  23d  of  January  then  next  following. 

On  Friday  the  18th  of  January  the  writ  was  deliver^  to  the  sheriff,  who 
thereupon  seized  the  goods  under  the  writ,  which  before  the  bankruptcy  belonged 
to  the  bankrupt,  and  which  then  remained  in  his  ^possession.  The  ^^557 
sheriff  afterwards,  on  the  22d  January,  commenced  selling  the  goods  so  >- 
seised,  and  continued  such  sale  up  to  and  on  the  25th  day  of  the  same  month, 
when  the  last  of  such  goods  were  sold.  The  proceeds  of  the  sale  remained  in 
the  hands  of  the  sheriff  until  the  28th  day  of  August  following,  when  they 
were  paid  over  to  the  defendant,  Thomas  Boole. 
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The  bankrupt  was  detamed  in  prison,  in  the  eustody  of  defendant,  Newman, 
as  sheriff  of  Devon,  for  debt  upon  me$ne  process^  on  and  from  the  23d  day  of 
January,  1828,  for  twenty-one  days  and  upwards  then  next  following.  On  the 
14th  day  of  February,  1^8,  a  commission  of  bankrupt  was  duly  issued  against 
the  said  R.  H.  Marshall ;  and  on  the  18th  of  February  notioe  was  given  to  the 
sheriff  that  such  commission  had  issued  against  the  bankrupt,  and  that  all  his 
goods,  money,  and  effects,  seized  by  the  uieriff,  and  then  in  his  hands,  were 
claimed  under  the  said  commission. 

The  questions  for  the  opinion  of  the  Court  were,  first, 

Whe&er,  under  the  fifdi  section  of  6  G.  4,  c.  16,  the  act  of  bankmptoy,  by 
lying  in  prison  twenty-one  days,  had  relation  to  the  first  day  of  such  imprison- 
ment. 

Secondly,  whether,  supposing  such  relation  to  have  existed,  an  action  of  trover 
was  maintainable,  in  respect  of  goods  seised  by  the  sheriff  under  ihejieri/aciaif 
on  a  day  prior  to  the  first  imprisonment. 

Thirdly,  whether  the  sale,  before  the  act  of  bankruptcy  was  complete, 
amounted  to  a  conversion ;  and, 

Fourthly,  whether  the  plaintifis  were  entitled  to  xeoorer  the  value  of  the 
goods  so  seized  and  sold  by  the  sheriff. 

If  the  Court  should  be  of  opinion  that  the  plaintiffs  were  entitled  to  the  ver- 
dict, it  was  agreed  upon  by  the  parties  that  the  same  should  be  entered  for  the 
sum  of  512/.  18«.  Id,  and  costs. 

The  decision  of  the  Court  turned  on  the  first  point  only. 
*5581  *  Wildey  Seijt.,  for  the  plaintiffs.  The  act  of  bankruptcy  has  relation 
^  to  the  first  day  of  the  imprisonment. 
By  6  G.  4,  c.  IG,  s.  5,  it  is  enacted,  '^  That  if  any  trader,  having  been  arrested 
or  committed  to  prison  for  debt,  or  on  any  attachment  for  nonpayment  of  money, 
shall,  upon  such  or  any  other  arrest  or  commitment  for  debt  or  nonpayment  of 
money,  or  upon  any  detention  for  debt,  lie  in  prison  for  twenty-one  days,  or 
having  been  arrested  or  committed  to  prison  for  any  other  cause,  shall  lie  in 
prison  for  twenty-one  days  after  any  detainer  for  debt  lodoed  acainst  him,  and 
not  discharged,  every  such  trader  shall  be  thereby  deemea  to  nave  committed 
an  act  of  bankruptcy ;  or  if  any  such  trader,  having  been  arrested,  committed, 
or  detained  for  debt,  shall  escape  out  of  prison  or  custody,  every  such  trader 
shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy  firom  the  time 
of  Buch  arrest,  commitment,  or  detention :  Provided,  that  if  any  such  trader 
shall  be  in  prison  at  the  time  of  the  commencement  of  this  act,  «uch  trader  shall 
not  be  deemed  to  have  committed  an  act  of  bankruptcy  by  lying  in  prison,  until 
he  shall  have  lain  in  prison  for  the  period  of  two  months.'' 

The  statutes  21  Jac.  1,  c.  19,  s.  2,  and  5  G.  2,  c.  80,  make  the  nonpayment  of 
a  debt  of  100/.  within  six  months  after  the  debtor  shall  have  been  arrested  for 
the  same,  and  the  lying  in  prison  two  months  upon  an  arrest,  or  escaping  thence, 
an  act  of  bankruptcy  from  the  day  of  the  arrest.  The  stat.  1  Jac.  1,  c.  15,  s.  %j 
makes  the  lyine  in  prison  six  months  an  act  of  bankruptcy,  without  any  words 
giving  it  a  relation  to  the  first  day  of  the  arrest.  No  decisions  have  been  reported 
on  the  subject  of  such  relation,  prior  to  21  Jac.  1 ;  but  considering  the  pream- 
bles in  the  early  bankrupt  acts,  and  the  severity  with  which  bankrupts  were 
viewed,  it  is  probable  the  same  construction  would  have  been  given  to  the  sta- 
^erq-i  tute  1  Jao.  1  as  to  21  Jac.  1.  ^otherwise  opportunity  would  have  been 
^  given  to  the  bankrupt  to  make  way  with  iHl  his  effects  during  his  six 
months'  imprisonment.  The  decisions  on  21  Jao.  1  have  been  conflicting:  In 
Duncombe  v.  Walter,  2  Show.  253,  the  Court  determined,  with  respect  to  a  non- 
payment of  debt  within  six  months  after  arrest,  that  the  words  of  relation  applied 
to  the  commencement  of  actual  imprisonment,  and  that  the  act  of  bankruptcy 
took  place  only  from  the  surrender  to  prison.  But  in  Hill  v,  Shish,  2  Show. 
594,  the  preceding  case  is  supposed  to  have  been  decided  on  the  ground  that 
the  arrest  was  unauthorized ;  and  it  was  holden  upon  a  similar  case  that  the  act 
of  bankruptcy  dated  from  the  arrest    Holt,  C.  J.,  also^  in  Smith  v»  Stracy,  1  Salk 
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110,  held  the  words  of  the  relation  to  apply  to  the  first  arrest.  However, 
though  the  decisions  on  that  point  haye  varied,  it  will  be  expedient  to  construe 
an  act  of  bankruptcy,  constituted  by  lying  in  prison  twenty-one  days,  as  taking 
place  from  the  first  day  of  the  imprisonment,  lest  the  bankrupt  should  make 
away  with  his  effects  during  the  twenty-one  days.  By  section  135,  the  act  is, 
in  cases  of  doubt,  to  be  construed  beneficially  to  creditors.  In  Higgins  r. 
H'Adam,  3  Young  &  Jar.  1,  the  point  has  been  decided  against  the  relation  to 
the  first  day  of  the  imprisonment^  but  the  intention  of  the  legislature  may  still 
admit  of  doubt. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  act  of  bankruptcy  is  not  complete 
till  the  twenty-one  days  have  elapsed,  and  I  should  be  of  that  opinion  even  if 
the  matter  were  res  inUgra.  The  act  says,  ''  That  if  any  such  trader,  having 
been  arrested  or  committed  to  prison  for  debt,  or  on  any  attachment  for  nonpay- 
ment of  money,  shall,  upon  such  or  any  other  arrest  or  commitment  *for  r^g/^A 
debt  or  nonpayment  of  money,  or  upon  any  detention  for  debt,  lie  in  ^ 
prison  for  twenty-one  days,  or  having  been  arrested  or  committed  to  prison  for 
any  other  cause,  shall  lie  in  prison  for  twenty-one  days  after  any  detainer  for 
debt  lodged  against  him,  and  not  discharged,  every  such  trader  shall  be  thereby 
deemed  to  haye  committed  an  act  of  bankruptcy.^' 

The  word  thereby  is  a  comprehensive  word,  and  means  by  the  twenty-one 
days  during  which  he  has  been  in  prison.  And  the  next  clause  shows  the  dis- 
tinction, '^  Or  if  any  such  trader,  having  been  arrested,  committed,  or  detained 
for  debt,  shall  escape  out  of  prison  or  custody,  every  such  trader  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy  from  the  time  of  such  arrest, 
commitment,  or  detention/' 

The  meaning  of  which  clearly  is,  that  in  the  one  case  the  act  of  bankruptcy 
shall  be  reckoned  from  the  end  of  the  twenty-one  days,  in  the  other,  from  the 
first  arrest.  And  the  distinction  may  be  said  to  appear  historically  \  for  the 
clause  of  relation  is  omitted  in  the  first  statute,  1  Jao.  1,  c.  15,  inserted  in  the 
next,  21  Jac.  1,  c.  19,  and  continued  ever  since  till  the  passing  of  the  5  O.  4, 
and  6  G.  4,  c.  16,  when  it  appears  to  have  been  omitted  by  design,  the  period 
of  confinement  constituting  an  act  of  bankruptcy  having  been  materially  abridged. 
The  case  of  Hill  v.  Shish  is  open  to  much  doubt,  having  been  decided,  accord- 
ing to  the  report,  without  due  consideration  :  Smith  v.  Stracy  contains  only  an 
opinion  thrown  out  at  Nisi  Pritu,  Besides,  looking  at  the  statute  of  21  James 
1,  a  distinction  may  be  drawn  between  an  act  of  bankruptcy,  by  not  paying  a 
debt  within  six  months  after  an  arrest,  and  an  act,  by  lying  in  prison  two 
months,  or  escaping  from  prison  after  the  arrest.  For  it  is  only  in  the  case  of 
lying  in  the  prison  for  the  two  months,  or  escaping,  that  the  relation  to  the  time 
of  the  arrest  is,  by  the  express  language  of  the  statute,  to  take  place. 

*Park,  J.  I  am  of  the  same  opinion,  and  think  the  question  is  his-  r^vi^^ 
torically  clear;  for  when  we  observe  the  legislature  sometimes  inserting  ^ 
and  sometimes  omitting  the  clause  of  relation,  we  must  presume  their  attention 
has  been  drawn  to  the  point,  and  that  the  last  omission,  at  least,  is  designed, 
especially  when  we  see  the  preceding  act,  5  G.  4,  c.  98,  s.  4,  leaves  out  the 
clause  of  relation  in  every  case.  The  case  of  Higgins  i;.  M'Adam,  which  ap- 
pears to  have  been  well  considered,  leaves  no  doubt  on  the  point. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  courts  are  cautious  in  siv- 
ing  to  any  act  a  retrospective  effect  by  relation;  and  seeing  that  this  clause  has 
been  omitted  after  previous  insertions,  we  must  consider  the  omission  designed, 
especially  when  a  shorter  period  of  imprisonment  is  constituted  an  act  of  bank- 
ruptcy. 

Gaseleb,  J.,  was  at  chambers,  but  concurred  in  the  decision  of  the  Court 

Judgment  of  nonsuit. 
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DOE  dem.  Lord  TEYNHAM  v,  TYLER.    May  21. 

,  The  Court  will  not  grant  a  new  trial  on  the  ground  that  evidence  has  been  admitted  which 
ought  to  have  been  rejected,  if,  ezclaaive  of  such  e?idenoe,  there  be  enough  to  warrant  the 
finding  of  the  jury. 

The  question  raised  in  this  ejectment  was,  whether  Hemy,  the  twelfth  Lord 

Tejnham^  was  of  sound  mind  when  he  suflfered  a  recovery  in  1789.    There  was 

3onflicting  evidence  on  the  point;  but,  in  the  opinion  of  the  Court  and  jury, 

^cjBcyy   the  evidence  in  &vour  of  his  ^lordship's  being  of  sound  mind  preponde- 

^   rated,  and  on  that  ground  a  verdict  was  found  for  the  defendant. 

A  great  number  of  witnesses  spoke  to  his  lordship's  competency  to  transact 
^1  oidinary  business ;  and,  among  other  evidence  to  this  effect,  the  accounts  of 
a  deceased  steward  were  put  in,  which  it  was  assumed  his  lordship  had  exa- 
mined and  settled. 

These  accounts  were  handed  to  the  jury,  and  commented  on  by  the  counsel 
for  the  defendant  as  being  important  to  his  case. 

The  accounts,  however,  purportmg  to  discharge  the  steward  as  well  as  to 
charge  him, 

Jonesy  Seijt.,  obtained  a  rule  nui  tot  a  new  trial,  on  the  ground,  among  other 
objections  (see  ante,  890),  that  those  accounts  had  been  improperly  received  in 
evidence,  inasmuch  as  on  the  whole  they  tended  to  discharge  the  steward ;  and 
the  only  ground  on  which  such  documents  could  be  received  in  evidence,  was, 
as  charging  the  deceased  person,  and  so  being  against  his  interest.  Warren  v. 
Greenville,  2  Str.  1129 ;  Ooodtitle  v,  Chandos,  2  Burr.  1065 }  Higham  v.  Ridg- 
way,  10  East,  109 ;'  Outram  v.  Morewood,  5  T.  R.  121 ;  Roe  dem.  Brune  v.  Raw- 
lings,  7  East,  279 ;  Calvert  v.  Archbishop  of  Canterbury,  2  Esp.  646  ]  Bany  v, 
Bebbington,  4  T.  R.  514. 

The  Court,  upon  hearing  the  report  of  the  trial  read,  stopped  Wilde,  Serjt., 
who  was  to  have  shown  cause,  and  called  on 

Jo7ieSy  to  show  that  there  was  not  enough  to  sustain  the  verdict,  independ- 
ently of  the  evidence  objected  to. 

He  contended,  that  it  was  impossible  for  the  Court  to  discriminate  between 

*"B.^1   ^^  effects  produced  by  each  parcel  *of  evidence  on  the  mind  of  the  jury, 

*^    -^   or  to  determine  that  the  verdict  was  not  altogether  occasioned  by  the 

very  lot  of  evidence  now  objected  to ;  and  that  a  new  trial  ought  to  be  granted, 

if  that  evidence  were  clearly  inadmissible. 

TiNDAL,  C.  J.  This  rule  must  be  discharged.  I  will  assume  for  the  pur- 
pose of  this  discussion,  though  I  give  no  opinion  on  the  point,  as  we  have  not 
heard  the  other  side,  that  the  evidence  in  question,  ought  not  to  have  been 
received.  But  the  Court  will  not  close  their  eyes  to  the  rest  of  the  evidence ; 
and  if  they  see  that  there  is  enough,  not  merely  to  make  the  scales  hang  even, 
but  greatly  to  preponderate  in  favour  of  the  defendant,  they  will  not  send  the 
cause  to  a  jury  again.  It  has  been  contended,  that  we  are  to  analyze  the  evi- 
dence by  a  difficult  process,  and  to  discriminate  the  precise  effect  produced  on  the 
mind  of  the  jury  on  each  portion  of  the  proof:  but  we  have  a  much  plainer 
course ;  and  that  is,  to  hear  the  report  of  the  trial,  and  to  sustain  the  verdict, 
if  we  are  satisfied  that  there  is  enough  to  warrant  the  finding  of  the  jury  inde- 
pendently of  the  evidence  objected  to.  On  this  principle,  the  decisions  in 
Horford  v.  Wilson,  1  Taunt.  12,  and  Nathan  v.  Buckley,  2  B.  Moore,  158,  are 
quite  in  point ;  and  we  cannot  send  the  cause  to  a  new  trial  when  the  jury  are 
right  upon  that  portion  of  the  evidence  which  is  unimpeached. 

Pa&k,  J.  I  am  of  the  same  opinion.  I  will  assume,  for  the  purpose  of  this 
argument,  that  the  evidence  in  question  ought  not  to  have  been  admitted ;  but 
when  we  look  at  the  rest  of  the  evidence  in  the  cause,  its  reception  does  not 
offer  the  slightest  ground  of  objection  to  the  verdict.  It  has  been  repeatedly 
*5641  ^^9  ^^^  though  ^particular  portions  of  evidence  are  objected  to,  if 
'^  the  rest  be  sufficient  to  wamint  the^conolusion  to  which  the  jury  havv 
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come,  the  Court  will  not  interpose.  In  Horford  v.  Wilson,  Mansfield,  C.  J., 
said,  "  The  Court  will  not  set  aside  a  yerdict  on  account  of  the  admiBsion  of 
evidence  which  ought  not  to  have  been  received,  provided  there  be  sufficieDt 
without  it  to  authorize  the  finding  of  the  jury ;"  and  the  counsel  for  the  defend- 
ant  never  objected.  The  same  rule  was  acted  on  in  the  King's  Bench,  in 
Edwards  v.  Evans,  3  East,  451 :  and  then,  in  Nathan  o.  Buckley.  This  is  no 
new  point,  and  we  are  not  exceeding  the  line  of  our  duty  in  determining 
whether  or  not  the  verdict  is  warranted  by  that  portion  of  the  evidence  which 
is  not  objected  to. 

Gaseles,  J.  The  evidence  objected  to  was  intended  to  show  only  one  of 
various  aots^  which  all  tended  to  show  that  the  party,  whose  competency  was  in 
question,  possessed  sufficient  iKumlties  to  transact  the  ordinary  business  of  life. 
Its  reception,  therefore,  could  not  have  had  any  material  influence  on  the  jury; 
and,  as  the  lessor  of  the  plaintiff  is  not  precluded  from  commencing  another 
ejectment,  I  concur  in  thinking  that  this  nde  ought  to  be  discharged. 

BoBANQUET,  J.  The  granting  a  new  trial  is  a  matter  of  discretion  in  the 
Court ;  a  discretion  indeed,  not  to  be  exercised  capriciously,  but  according  to  the 
rules  and  practice  of  the  Court :  and  I  think  we  may,  according  to  those  roles, 
refuse  a  new  trial  in  this  case ;  there  being  evidence  amply  sufficient  to  support 
the  verdict,  exclusively  of  the  evidence  objected  to.  Rule  discharged. 


♦NEWELL  V.  SIMPKIN  and  Others.   Majf  21.  [•SeS 

In  a  suit  toaching  the  validity  of  a  pariah  rate,  the  plaintiff  ia  entitled  to  inapect  the  pariah 

booka  without  paying  any  coata. 

This  was  an  action  against  the  churchwardens  of  a  parish  to  try  the  validity 
of  a  rate. 

WHdey  Seijt.,  having  obtained  a  rule  nm  for  the  defendants  to  permit  the 
plidntiff  to  inspect  and  copy  the  parish  books, 

MerewetheTy  Serjt.,  on  the  part  of  the  defendants,  offered  to  comply,  if  the 
plaintiff  would  pay  the  costs  of  the  person  attending  to  exhibit  the  books  in 
question;  but 

Wilde  insisted  on  the  inspection  as  a  matter  of  right. 
.  The  Court  desired  that  a  similar  rule  in  the  Court  of  King's  Bench  in  the  St 
Martin's  in  the  Fields  case  should  be  inspected,  for  the  purpose  of  ascertaining 
whether  costs  had  been  allowed.    It  appearing  they  had  not,  the  present  rule 
was  made  absolute,  without  any  order  as  to  costa. 


*BEAVAN  V,  DAWSON,  Sheriff  of  BEDFORD.    May  31.    [*566 

The  aheriiT,  without  previoualy  requiring  an  indemnity,  aeised,  under  an  execution  iasued  by 
A.  a^ainat  L.,  goods  which  were  in  the  posaeaeion  of  plaintiff  under  a  bill  of  aale  from  L., 
notwithstanding  notice  of  the  bill  of  sale.  He  then  applied  to  A.  and  plaintiff  severaJly  for 
an  indemnity  before  proceeding  further,  but  both  refused,  and  the  plaintiff  aued  him  in  tret- 

Eiaas  for  the  aeiiure. 
e  Court  stayed  the  proceedinga  till  an  indemnity  ahould  have  been  given. 

CoLONSL  Lautour,  upon  adequate  consideration  of  money  advanced,  made  to 
the  plaintiff  in  November,  1889,  a  bill  of  sale  of  his  goods,  with  a  conditio!) 
that  the  sale  should  not  take  place  later  than  the  1st  of  February. 

'Hie  plaintiff  immediately  took  and  kept  the  goods,  and  on  the  Ist  of  Fcbra* 
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ary,  at  Lantour's  requeat,  and  in  expectation  of  payment^  further  postponed  the 
time  of  sale  till  the  Ist  of  March. 

On  the  22d  of  April,  the  goods,  still  in  the  possession  of  the  plaintiff's  bailiff', 
were,  notwithstanding  notice  of  the  bill  of  sale,  seized  by  the  defendant  as 
sheriff  of  Bedford,  under  9kfi,fa,  issued  by  Messrs.  Antrobus,  who  had  obtained 
a  judgment  against  Lautour.  Antrobus's  attorney  wrote  to  the  under-sheriff, 
and,  apprising  him  of  the  bill  of  sale  which  Lautour  had  made  to  the  plaintiff, 
instructed  him,  nevertheless,  to  make  a  seizure  of  the  goods,  in  order  to  obtain 
a  priority  and  prevent  a  sale  by  the  plaintiff;  but  not  to  sell  immediately,  as 
the  attorney  was  desirous  not  to  depreciate  the  property,  by  pressing  it  precipi- 
tately into  the  market. 

The  sheriff,  after  he  had  made  the  seiiure,  applied  to  Antrobus's  attorney  for 
an  indemnity  before  proceeding  further ;  but  the  indemnity  being  refused,  he 
offered,  if  the  plaintiff  Beavan  would  indemnify  him,  to  return  nuUa  bona^  and 
relinquish  the  possession  of  the  goods. 

The  plaintiff,  however,  refused,  and  oommenoed  this  action  of  trespass  against 
the  sheriff;  whereupon, 

*5671       *  WUdey  Seijt.,  on  the  authority  of  Butts  v.  Smith,  referred  to  in  Pro- 
^  binia  v.  Eoberts,  1  Chit.  577,  obtained  a  rule  nin  to  stay  proceedings 
till  the  sheriff  should  have  been  indemnified. 

Taddtfy  Seijt.,  showed  cause.  The  Court  will  not  extend  to  the  sheriff  the 
indulgence  required,  under  circumstances  such  as  the  present.  In  cases  where 
the  sheriff  is  placed  under  difficulties  by  operation  of  law,  as  where  property 
passes  by  relation,  he  is  entitled  to  and  receives  relief.  Upon  an  extent  at  the 
suit  of  the  Crown  or  an  execution  against  one  who  has  committed  an  act 
of  bankruptcy,  it  is  often  impossible  for  the  sheriff  to  ascertain  in  whom  the 
property  is  vested :  but  here  the  plaintiff  was  fairly  in  possession ;  and  the 
sheriff,  knowing  that,  lends  himself  to  the  plans  of  the  execution  creditor  to 
prevent  a  sale  by  the  plaintiff,  without  requiring  an  indemnity  till  he  has  actu- 
ally made  a  seizure.  He  has  no  right  to  call  on  the  plaintiff  for  an  indemnity, 
after  proceeding  to  act  for  the  execution  creditor  without  requiring  one.  Pro- 
binia  v.  Roberts,  Butts  v.  Smith,  and  King  v.  Bridges,  7  Taunt.  294,  are  all 
cases  of  bankruptcy,  in  which  the  sheriff  was  placed  in  difficulties  by  the  doc- 
trine of  relation.  And  in  Probinia  v.  Roberts  he  had  actually  seized  and  was 
entitled  to  poundage  before  his  possession  was  disputed.  No  case  has  gone  so 
far  as  the  present;  and  the  application  is  not  made  upon  payment  of  costs, 
which  was  enjoined  in  Probinia  v.  Roberts. 

TiNDAii,  C.  J.  This  case  falls  within  the  general  principle,  that  the  sheriff 
is  not,  at  his  own  expense,  to  fight  the  cause  of  the  contending  parties.  The 
proceedings  must  be  staid  till  an  indemnity  has  been  given,  and  without  pay- 
ment of  the  plaintiff's  costs,  because  the  plaintiff  has  refused  to  indemnify 
when  requested.  Rule  absolute, 

• J 

♦568]  *NEIiSON  v.  WILSON.     May  21. 

Where  the  parties  settle  a  cause  withoat  the  intervention  of  the  plaintifT's  attomev,  he  cannot 
imiceed  to  trial  for  his  costs,  unless  he  can  clearly  establish  collusion  between  the  parties  to 
aeprive  him  of  his  costs. 

In  this  case  the  plaintiff,  without  communication  with  his  attorney,  received 
firom  the  defendant,  before  the  time  for  trial,  a  sum  of  money  in  satisfaction  of 
the  debt  and  costs  sought  to  be  recovered.  Whereupon  the  plaintiff's  attorney 
carried  the  record  to  the  assizes,  and  took  a  verdict  with  1«.  damages,  in  order 
to  issue  thereon  an  execution  for  his  eosts. 

Previously  to  the  assiaes,  the  defendant's  attorney  informed  the  plaintiff's  at* 
tomey  that  the  cause  had  been  settled,  and  that  if  he  prooeeded  to  the 
an  application  would  be  made  to  this  Court  to  set  aside  the  verdiot. 
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It  appeared  in  evidenoe  at  the  assises,  and  afterwards  on  affidaTit,  that  there 
was  ground  for  believing  that  the  plaintiff  and  defendant  had  colluded  together 
to  deprive  the  plaintiff's  attorney  of  his  costs. 

Wildcy  Serjt.y  within  the  first  four  days  of  term,  obtained  a  rule  ntst  to  set 
aside  the  verdict,  and  for  the  plaintiff's  attorney  to  pay  the  ooBts  of  the  applica- 
tion, on  the  ground  that  he  ought  not  to  have  proceeded  to  trial  after  the  cause 
had  been  setued. 

E,  Lawes,  showed  cause,  and  contended,  that  the  attorney  was  entitled  to 
proceed  for  his  costs,  where  there  was,  as  here,  a  strong  suspicion  of  collusioa 
between  the  parties. 

In  reply,  it  was  insisted  that  the  attorney  was  not  entitled  to  proceed,  unle$5 
he  could  show  a  clear  case  of  coUusion.  P«'g«, 

*The  Court  having  taken  time  to  look  into  the  affidavits,  '- 

TiNDAL,  C.  J.,  now  said,  It  is  undoubtedly  competent  for  the  party  to  settle 
the  cause  without  the  intervention  of  his  attorney ;  and  if  the  attorney  proceeds 
in  order  to  secure  his  costs,  he  is  bound  to  make  out  a  clear  case  of  colla9ioD 
between  the  plaintiff  and  defendant  to  deprive  him  of  such  costs.  Upon  read- 
ing the  affidavits  in  this  case,  we  think  that,  though  there  is  ground  for  sil^ 
picion,  the  collusion  has  not  been  clearly  made  out,  and  that  the  proceedings 
must  be  stayed ;  but,  under  the  circumstances,  without  costs. 

Rule  Absolute. 


HUMPHREYS  v.  KNIGHT.    Maif  13. 

Where  the  defendant  obtained  his  certificate  as  a  bankrupt  after  issue,  and  before  judgment. 
the  Court  refiised,  after  judgment,  to  enter  an  exoneretur  on  the  bail-piece. 

The  defendant,  a  bankrupt,  being  sued  on  a  debt  contracted  before  his  com- 
mission was  issued,  obtained  his  certificate  under  the  commission  after  isFue, 
and  before  trial :  he  did  not  plead  his  certificate  pros  darrein  continuance^  but 
the  plaintiff's  attorney  had  notice  of  the  certificate  before  trial,  and  said  he  sup- 
posed proceedings  were  at  an  end.  Having  proceeded,  however,  to  trial,  &d«1 
judgment, 

AdafMy  Serjt.,  on  behalf  of  the  bail,  who  were  in  a  condition  to  render  tL'* 
defendant  if  they  thought  fit,  obtained^  rule  nisi  to  enter  an  exoneretur  on  tbe 
bail-piece,  under  the  provisions  of  the  6  G.  4,  c.  16,  s.  121,  by  which  it  i^ 
enacted,  ''  That  every  bankrupt  who  shall  have  duly  surrendered,  and  in  all 
things  ^conformed  himself  to  the  laws  in  force  concerning  bankrupts  at  p;^^j|) 
the  time  of  issuing  the  commission  against  him,  shall  be  discharged  from  ^ 
all  debts  due  by  him  when  he  became  oankrupt,  and  from  all  claims  and  demand! 
hereby  made  proveable  under  the  commission,  in  case  he  shall  obtain  a  certific4t« 
of  such  conformity,  so  signed  and  allowed,  and  subject  to  such  provisions  as 
hereinafter  directed."  And  by  s.  126,  '^  That  any  bankrupt,  who  shall,  after  bi^ 
certificate  shall  have  been  allowed,  be  arrested,  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand  hereby  made  proveable  under  the  commit 
sion  against  such  bankrupt,  shall  be  discharged  upon  common  bail,  and  may 
plead  in  general  that  the  cause  of  action  accrued  before  he  became  baDkrap^t 
and  may  give  this  act  and  the  special  matter  in  evidence ;  and  such  bankrupt  s 
certificate,  and  the  allowance  thereof,  shall  be  sufficient  evidence  of  the  trading. 
bankruptcy,  commission,  and  other  proceeding  precedent  to  the  obtaining  8uch 
certificate ;  and  if  any  such  bankrupt  shall  be  taken  in  execution,  or  detained 
in  prison  for  such  debt,  claim,  or  demand,  where  judgment  has  been  obtained 
before  the  allowance  of  his  certificate,  it  shall  be  lawful  for  any  Judge  oi  the 
Court  wherein  judgment  has  been  so  obtained,  on  such  bankrupt's  producing  hK 
certificate,  to  order  any  officer,  who  shall  have  such  bankrupt  in  custody  bj 
virtue  of  such  execution,  to  discharge  such  bankrupt  without  exacting  any  fee, 
wad  snoh  officer  ahall  be  hereby  indemnified  for  so  doing.'' 


'571] 


570]  6  Bingham.  25.9 

Wttde,  Seijt.^  showed  cause.  The  126th  section  only  entitles  the  bankrupt 
to  his  discharge  where  he  is  arrested,  after  obtaining  his  certificate,  on  a  debt  due 
before  the  bankruptcy,  and  where  he  is  taken,  aner  certificate,  under  a  judg- 
ment obtained  before.  The  defendant  is  in  neither  of  these  predicaments,  and 
ought  at  '^least  to  plead  his  certificate.  In  Clarke  v.  Hoppe,  3  Taunt. 
46,  it  was  held,  that  if  an  action  be  commenced,  and  the  defendant  be- 
come bankrupt  and  obtain  his  certificate,  and  afterwards  permit  judgment  to  be 
signed  for  want  of  a  plea,  after  which  the  plaintiffs  proceed  against  the  bail,  the 
Court  will  not  relieve  the  bail  on  motion. 

Adams.  The  practice  has  always  been,  to  enter  an  eaxmeretur  in  these  cases; 
Joseph  V.  Orme,  2  N.  R.  180.  And  Clarke  v,  Hoppe  was  anterior  to  the  49 
G.  3,  c.  121.  In  Woolcot  v.  Leicester,  6  Taunt.  75,  there  was  a  surmise,  that 
the  certificate  had  been  unfairly  obtained :  but  in  Harmer  t;.  Hagger,  1  B.  A. 
332,  the  Court  relieved  the  bail  on  motion,  and  refused  to  question  the  validity 
of  the  commission.  Here,  under  the  121st  section  of  the  6  6.  4,  c.  16,  the  de- 
fendant is  entitled  to  his  discharge  from  the  debt  sought  to  be  recovered  in  this 
cause.  But  if  the  bail  remain  liable,  the  defendant  is  liable ;  which  is  contrary 
to  the  intention  of  the  legislature. 

TiNDAL,  C.  J.  The  bail  no  doubt  stand  in  the  same  situation  as  the  bank- 
rupt; and  if  they  had  been  damnifi<%d  by  anything  that  has  taken  place,  so  as 
to  have  been  prevented  from  rendering  their  principal,  we  must  have  considered 
the  question  which  has  been  raised  on  this  rule.  But  here  they  are  in  a  condi- 
tion to  render ;  and  no  question  hta  been  brought  before  us  but  the  very  im- 
portant one,  Whether  the  bankrupt  is  entitled  to  be  discharged  under  the  126th 
and  121st  sections  of  the  statute. 

If  it  be  intended  to  obtain  a  decision  on  that  question,  we  think  the  bankrupt 
should  make  the  application  for  himself,  and  that  this  rule  should  be 

Discharged. 


♦572]  *SAME  CASE.  May  21. 

A  bankrupt  who  obtained  his  certificate  after  issue,  and  before  judgment,  having  after  judg- 
ment, been  rendered  in  discharge  of  his  bail,  was  held  entitled  to  be  liberated  on  a  summary 
application,  although  he  had  not  pleaded  his  certificate  puis  darrein  continuance. 

The  defendant  having  now  been  rendered  to  prison  in  discharge  of  his  bail, 

Adams,  Serjt.,  obtained  a  rule  nisi  for  his  discharge,  pursuant  to  6  6.  4,  c. 
16,  83.  121  and  126. 

Wtlde,  Serjt.,  who  showed  cause,  contended  that  the  defendant  ought  to  have 
pleaded  his  certificate  puis  darrein  continuance,  and  could  not  be  discharged  on 
a  summary  application.     His  remedy  was  by  auditd  querdd. 

The  act  having  specified  a  case  in  which  the  bankrupt  is  to  be  discharged  sum- 
marily, it  may  l^  inferred  that  in  cases  not  specified  he  must  be  put  to liis  plea. 
Section  126  gives  the  discharge  on  summary  application,  where  the  judgment 
has  been  obtained  he/ore  the  allowance  of  the  certificate.  Hero  it  was  not 
obtained  till  after ;  and  the  121st  section  only  discharges  the  bankrupt,  sabject 
to  the  provisions  of  section  126. 

Adams.  Although  the  certificate  be  obtained  before  judgment,  the  bankrupt 
is  entitled  to  his  summary  discharge  as  much  as  if  it  had  been  obtained  after ; 
Boutefiour  v.  Coats,  Cowp.  25 ;  otherwise  he  might  remain  in  prison  for  ever, 
if  he  neglects  to  plead  puis  darrein  continuance.  The  object  of  the  126th  sec- 
tion is  to  free  the  bankrupt  from  arrest  and  detentions  of  all  kind  after  he  has 
obtained  his  certificate ;  and  from  the  Court's  having  required,  in  Clark  v, 
Hoppe,  a  surrender  before  the  bankrupt's  application  for  his  discharge,  it  must 
^e-Q-i  be  ^inferred  that  the  application  after  surrender  is  almost  of  course.  In 
^'^J  Todd  V.  Mazfield,  8  B.  &  C.  222,  where  a  defendant  obtained  a  certificate 
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under  a  c(5inmi8sion  of  bankruptcy  before  trial,  and  did  not  plead  it /Mitt  ddrrein 
continuance,  the  Ooart  relieved  the  bail  on  motion. 

TiNDAL,  C.  J.  The  Court  will  decide  on  the  principle  to  be  drawn  from  8. 
121.  The  preceding  part  of  the  statute  having  taken  from  the  bankrupt  all  his 
property,  the  121st  section  enacts,  '^  That  every  bankrupt,  who  shall  have  duly 
surrendered,  and  in  all  things  conformed  himself  to  the  laws  in  force  conceni- 
ing  bankrupts  at  the  time  of  issuing  the  commission  aeainst  him,  shall  be  dis- 
charged from  all  debts  due  by  him  when  he  became  bankrupt,  and  from  all 
claims  and  demands  hereby  made  proveable  under  the  commission,  in  case  he 
shall  obtiun  a  certificate  of  such  conformity,  so  signed  and  allowed,  and  sabject 
to  such  provisions  as  hereinafter  directed ;  but  no  such  certificate  shall  release 
or  discharge  any  person  who  was  partner  with  such  bankrupt  at  the  time  of  his 
bankruptcy,  or  who  was  then  jointly  bound  or  had  made  any  joint  contract  with 
such  bankrupt.'' 

The  provision  of  this  section  acts  as  a  complete  discharge  firom  the  time  the 
certificate  is  granted.  Here  he  had  no  doubt  an  opportunity  of  pleading  his 
certificate  puii  darrein  continuance ;  but  as  he  might  have  obtained  relief  on 
audita  querela,  the  Court  may  interpose  summarily.  Rule  absolute. 


•ROE  dem.  DURANT  ».  DOE.    Ma^  21.  [*574 

1.  Where  the  lessor  of  the  plaintiflT,  upon  affidavit  that  a  tenancy  under  a  written  instrament 
has  been  duly  determined,  moyes  that  the  defendant  may  give  security  Ibr  costs,  a  sobae- 
quent  retakins,  if  an  answer  to  the  motion,  must  be  alleged  with  particularity  and  precision. 

2.  A  notice  on  the  28th  of  September,  to  quit  on  the  ensuing  25th  of  March,  ia  a  aufficient  btll- 
year's  notice  to  quit. 

Upon  affidavits  which  stated  that  the  premises  sought  to  be  recoyered  in  this 
ejectment  had,  in  1824,  been  demised  by  a  written  agreement  to  Thomas  Moore, 
the  tenant  in  possession ;  that  the  agreement  had  been  duly  executed,  and  wu 
produced  to  the  Court;  that  Moored  interest  had  been  duly  determined  by  a 
regular  notice  to  quit ;  that  demand  of  possession  had  been  made ;  and  thst 
Moore  had  been  served  with  a  declaration  in  ejectment  on  the  24th  of  April, 
1830, 

A  rule  nisi  was  obtained  under  1  6.  4,  o.  87,  calling  on  Moore,  upon  being 
admitted  defendant,  besides  entering  into  the  common  rule  and  giving  the  com- 
mon undertaking,  to  undertake,  in  case  a  verdict  should  pass  for  the  plaintiff, 
to  give  the  plaintiff  a  judgment  to  be  entered  up  against  the  real  defendant  of 
the  term  next  preceding  the  time  of  trial ;  and  also  to  enter  into  a  recognizance 
by  himself  and  two  sufficient  sureties  in  a  reasonable  sum,  conditioned  to  pay 
the  costs  and  damages  which  should  be  recovered  by  the  plaintiff  in  the  action. 

Cron,  Serjt.,  showed  cause,  on  an  affidavit  by  Moore  that  he  had  held  tbe 
premises  for  several  years;  that  on  the  28th  of  September,  1828,  he  received 
notice  to  quit  on  the  25th  of  March,  1829 ;  that  long  after  the  service  of  tbe 
notice  to  quit,  he  saw  the  steward  of  the  lessor  of  the  plaintiff,  and  retook  the 
premises  by  parol ;  that  he  had  rented  and  held  them  under  such  parol  ag^e^ 
ment  from  the  25th  of  March,  1829,  till  the  present  time ;  that  he  *was  p^cy^ 
advised  that  there  was  a  valid  tenancy  now  existing,  and  that  he  had  a  ^ 
good  defence  to  action. 

It  was  contended,  that  the  notice  to  quit  was  insufficient,  for  want  of  a  fiill 
half  year  between  the  28th  dav  of  September  and  the  25th  of  March  following; 
[TiNDAL,  G.  J.,  a  customary  half  year  is  sufficient;]  and  that,  at  iJl  events,  the 
case  was  taken  out  of  the  statute  by  the  sabseouent  parol  agreement 

Wilde,  Serjt.,  who  supported  the  rale,  urffod,  that  to  tiJce  the  case  out  of  the 
statute,  a  new  demise  ought  to  have  been  shown  with  preoisioa.  H  there  had 
been  a  new  demise,  the  defendant  would  have  had  a  Kood  deHeooe  on  the  merito; 
to  whidi  he  had  not  d^Kwed. 
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TiNDAX,  C.  J.  Wliat  the  decision  of  the  Court  might  have  been,  if  the  affi- 
davit of  the  tenant  had  been  more  precise,  I  do  not  say ;  but  as  he  merely 
deposes  that  he  retook  the  premises,  without  saying  for  what  period,  whether  for 
a  month  or  for  a  year,  or  on  what  other  terms,  I  think,  in  the  absence  of  satis- 
factory evidence  of  a  new  taking,  that  the  case  is  within  the  act,  and  the  rule 
must  be  made  Absolute. 


*676]     *KAY,  Assignee  of  SHERWIN,  v.  GOODWIN,     ifoy  18. 

The  proceedings  under  a  commission  of  bankruptcy  sued  out  in  1622,  were  not  enrolled  till 
after  the  repeal  of  the  5  G.  2,  c.  30,  in  1825 :  Held,  that  they  were  not  admissible  in  evidence, 
the  6  G.  4,  c.  16,  not  applying  to  the  enrolment  of  proceedings  under  commissions  anterior 
to  the  act. 

Sherwin  became  bankrupt,  and  a  commission  was  issued  against  him  in 
1822,  when  a  deposition  of  one  Button,  proving  an  act  of  bankruptcy,  was  made 
before  the  commissioners. 

Button  died  about  three  weeks  afterwards. 

Subsequently  to  the  passing  of  the  6  G.  4,  c.  16,  and  the  repeal  of  5  G.  2,  c. 
30,  Button's  deposition  was  enrolled  in  the  way  prescribed  by  the  5  G.  2,  c. 
30,  and  in  the  way  prescribed  by  6  G.  4,  o.  16. 

Being  offered  in  evidence,  in  support  of  the  plaintiff's  case,  on  the  trial  of  the 
above  cause,  it  was  objected  that  it  had  never  been  duly  enrolled,  and  ought 
not  to  be  received. 

The  5  G.  2,  c.  30,  having  been  repealed  at  the  time  the  document  was  carried 
in,  there  could  be  no  enrolment  under  that  statute ;  and  the  6  G.  4,  c.  16,  s.  95, 
applied  only  to  proceedings  subsequent  to  the  passing  of  the  act. 

A  verdict  having  been  found  for  the  defendant. 

Taddi/f  Serjt.  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
deposition  ought  to  have  been  admitted  in  evidencCi  either  under  the  ninety- 
fifth  or  ninety-second  sections  of  6  G.  4,  o.  16. 

Adamsy  Serjt.,  showed  cause.  By  the  ninety-fifth  section  of  6  G.  4,  it  is 
enacted,  '^  That  all  things  done  pursuant  to  the  cu:t  passed  in  the  fifth  year  of 
ELing  George  11.,  and  hereby  repealed,  whereby  it  was  enacted  that  the  Lord 
^ti^-j-i   Chancellor  should  appoint  a  place  where  *all  matters  relating  to  commis- 

'  -^  sions  of  bankruptcy  should  be  entered  of  record,  and  should  appoint  a 
person  to  have  the  custody  thereof,  be  hereby  confirmed :  and  the  Lord  Chan- 
cellor shall  be  at  liberty,  from  time  to  time,  by  writing  under  his  hand,  to 
appoint  a  proper  person,  who  shall,  by  himself  or  his  deputy  (to  be  approved 
by  the  said  Lord  Chancellor),  enter  of  record  all  matters  relating  to  commissions, 
and  have  the  custody  of  the  entries  thereof:" 

And  by  s.  96,  "  That,  in  all  commissions  issued  after  the  act  shall  have  taken 
effect^  no  commission  of  bankruptcyj  adjudication  of  bankruptcy  by  the  com- 
missioners, or  assignment  of  the  personal  estate  of  the  bankrupt,  or  certificate 
of  conformity,  shall  be  received  in  evidence  in  any  court  of  law  or  equity,  unless 
the  same  shall  have  been  first  so  entered  of  record  as  aforesaid." 

The  enrolment  of  Button's  deposition  not  having  taken  place  till  after  the 
repeal  of  5  Q.'2,  c.  30,  it  cannot  be  confirmed,  under  s.  95  above,  as  a  thing 
done  pursuant  to  that  act;  and  the  enrolment,  under  s.  96,  is  of  no  avail, 
Sherwin's  commission  having  issued  long  before  the  6  G.  4  took  effect,  while 
the  clause  is  confined  in  its  operation  to  commissions  issued  after. 

By  8.  92  of  that  statute,  it  is  enacted,  '<  That,  if  the  bankrupt  shall  not  (if 
he  was  within  the  United  Kingdom  at  the  issuing  of  the  commission),  within 
two  calendar  months  after  the  adjudicaton,  or  (if  he  was  out  of  the  United  King- 
dom) within  twelve  calendar  months  after  the  adjudication,  have  given  notice 
of  his  intentjon  to  dispute  the  commission,  and  have  proceeded  therein  with  due 
diligence,  the  depositions  taken  before  the  commissioners  at  the  time  of,  or  pre- 
vious  tOj  the  adjudication  of  the  petitioning  creditors'  debt  or  debts,  of  the- 
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trading  and  act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  of  tbe  matters 
therein  respectively  contained  in  all  actions  at  law,  or  suits  in  equity,  brought 
by  the  ^assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  r^^'jo 
have  sustained  any  action  or  suit."  *- 

But  the  Court  will  not  give  a  retrospective  operation  to  this  section.  Undei 
the  5  G.  2,  c.  80,  the  proceedings  of  bankruptcy  were  recorded,  like  depositions 
taken  before  magistrates,  merely  for  the  purpose  of  preserving  testimony ;  and 
when  produced  they  were  open  to  the  same  observations  as  any  other  evidence ; 
but,  under  the  new  statute,  the  proceedings  are  made  conclusive,  and  the  effect  of 
holding  the  clause  retrospective  will  be  to  set  up  all  invalid  commissions  of 
bankrupt  issued  previously  to  the  act.  This  would  operate  with  great  hardship, 
both  on  the  bankrupts  under  such  commissions,  and  their  debtors;  on  the 
bankrupt,  by  precluding  him  from  contesting  the  commission,  however  vicious ; 
on  his  debtors,  by  rendering  them  liable  to  repay  to  assignees  what  they  may 
have  paid  to  the  bankrupt,  when,  if  the  commission  be  invalid,  their  payments 
ought  to  be  protected.  The  C^urt  will  not  occasion  such  inconvenience  without 
the  sanction  of  language  expressly  making  the  clause  retrospective.  Bat  the 
language  of  the  ninety-second  clause,  when  that  of  the  ninetieth  and  ninety-sixth 
sections  is  considered,  is  rather  prospective  than  retrospective.  Key  v.  Cook, 
2  M.  &  P.  720,  is  an  express  decision  on  the  point,  and  was  well  considered, 
because  the  Chief  Justice  had  been  at  first  of  a  different  opinion. 

Taddy  and  AndretDs,  Serjts.,  in  support  of  the  rule.  As  the  proceedings 
could  not  be  enrolled  under  the  ninety-sixth  section,  at  least  they  ought  to  stand 
under  the  ninety-fifth,  otherwise  the  parties  are  under  the  ha^ship  of  being 
excluded  altogether,  which  never  could  have  been  the  intention  of  the  legisla- 
ture; but  at  all  events  the  plaintiffs  were  entitled  to  give  the  depositions 
*in  evidence  under  the  provisions  of  the  ninety-second  section;  and  p^cyo 
there  is  a  fallacy  in  the  word  retrospective;  for  the  question  is  not  ^ 
whether  that  clause  is  to  have  a  retrospective  operation^  but  rather,  whether  it 
applies  to  all  commissions  or  to  a  particular  class  only.  The  true  construction 
of  the  act  is,  that  where  the  word  commisnon  is  used  generally,  without  any 
limitation,  it  includes  commissions  in  existence  at  the  time  the  act  passed; 
where  the  legislature  intended  to  confine  it  to  commissions  issued  subsequently 
to  the  act,  that  intention  is  clothed  in  express  words,  as  in  section  ninetj-six. 
And  this  has  been  the  principle  of  all  the  decisions  with  the  exception  of  Key 
V.  Cook.  In  Bell  v,  Bilton,  4  Bingh.  615,  it  was  held,  that  before  suing  the  surety 
of  the  grantor  of  an  annuity  in  respect  of  arrears  of  the  annuity,  where  the 
grantor  has  become  bankrupt,  the  value  of  the  annuity  must  be  ascertained  hy 
the  commissioners,  although  the  annuity  was  granted,  and  the  grantor  became 
bankrupt  previously  to  ^ptember  1825.  In  Ex  parte  Grundy,  Montag.  & 
M'Carth,  313,  311,  it  was  held  that  the  56th  section  of  the  act  was  retrospec- 
tive jn  its  operation ;  and  that,  although  the  event  upon  which  a  debt  was  con- 
tingent had  happened  after  a  commission  had  issued,  and  before  the  6  G.  4,  c. 
16,  came  into  operation,  the  sum  of  2000/.  was  proveable  as  a  debt  under  that 
commission :  and  the  Lord  Chancellor  said,  *^  such  is  the  construction  which  I 
should  be  disposed  to  put  upon  the  fifty-sixth  section,  if  it  stood  alone ;  but 
great  light  is  thrown  upon  the  intention  of  the  legislature  by  reference 
to  other  clauses  of  the  act.  In  that  immediately  following,  the  fifty-seventh, 
which  enables  the  holder  of  any  bill  of  exchange  or  promissory  note  to 
prove  for  interest  where  interest  is  not  reserved  by  the  instrument,  and  it  is 
overdue  at  the  issuing  of  the  commission,  the  words  are,  ''That  in  all 
^future  commissions  against  any  person  or  persons  liable  upon  any  bill  r*^QQ 
of  exchange  or  promissory  note  whereupon  interest  is  not  reserved,  over  *■ 
due,  at  the  issuing  the  commission,  the  holder  of  such  bill  of  exchange  or  promis- 
sory note  shall  be  entitled  to  prove  for  interest  upon  the  same,  to  be  calculated  by 
the  commissioners  to  the  date  of  the  commission,  at  such  rate  as  is 'allowed  by 
the  Court  of  Kiiig's  Bench,  in  actions  upon  such  bills  or  notes.'  It  is  an  argu- 
ment fairly  deducible  from  this  section,  that  where  the  legislature  intended  to 
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confine  the  act  to  future  commissioDs,  the  intention  is  expressed  in  direct  terms. 
The  same  observation  is  applicable  to  the  ninety-sixth  and  ninety-eighth  clauses, 
the  first  of  which  comnLonces  with  the  words  :^  'That  in  all  commissions  issued 
after  this  act  shall  have  taken  effect/  &c.;  and  the  second  with  the  words: 
'  That  after  this  act  shall  have  come  into  effect,'  &c.     Under  these  circumstances, 
iodependently  of  what  I  consider  to  be  the  obvious  and  legitimate  interpretation 
of  the  fifty-sixth  section,  considered  by  itself,  I  think  the  construction  I  have 
stated,  is  confirmed  by  adverting  to  the  language  used  by  the  legislature  in  other 
clauses,  where  the  operation  of  the  enactment  was  intended  to  be  confined  to 
the  future.     But,  the  135th  section  has  been  cited  as  being  at  variance  with  this 
construction   of  the  fifty-sixth   section.     The  words  relied  upon  were:  'That 
nothing  herein  contained  shall  alter  the  present  practice  in  bankruptcy,  except 
where  any  such  alteration  is  expressly  declared/  and  the  words  which  follow, 
'  That  nothing  herein  contained  shall  render  invalid  any  commission  of  bankruptcy 
now  subsisting,  or  which  shall  be  subsisting  at  the  time  this  act  shall  take  effect, 
or  any  proceedings  which  may  have  been  had  thereunder,  or  affect  or  lessen  any 
Tiffhly  claim,  demand,  or  remedy  which  any  person  now  has  thereunder  or  upon 
or  against  any  bankrupt,  against  whom  any  commissioi^  has  or  shall  have  issued, 
^{.r>^-|   *except  as  is  herein  specifically  enacted/  and  it  was  contended  that  the 
^  meaning  of  these  words  are,  that  the  statute  shall  not  be  applied  to  com- 
missions which  existed  previously  to  its  coming  into  operation,  except  where  it 
is  expressly  declared  that  the  act  shall  apply.     But  this  argument  is  inconsis- 
tent with  the  mode  adopted  to  confine  the  operation  of  the  statute  in  the  fifty- 
seventh,  ninety-sixth,  and  ninety-eighth  sections,  and  would,  in  my  opinion, 
extend  the  effect  of  the  clause  beyond  the  natural  and  obvious  import  of  the 
words  used.     It  remains  to  be  observed,  that  the  case  is  not  devoid  of  authority. 
A  question  analogous  to  the  present,  and  which  depended  upon  the  construction 
of  the  clause  immediately  preceding  the  fifty-sixth  section,  was  determined  by 
the  Court  of  Common  Pleas  in  Bell  v.  Bilton,  4  Bingh.  615.     The  judges  were 
in  that  case  of  opinion,  that  where  the  legislature  intended  to  confine  the  opera- 
tion of  the  act  to  future  commissions,  that  intention  has  been  expressed.     So 
far,  therefore,  as  there  is  any  analogy  between  the  fifty-fifth  and  fifty-sixth  sec- 
tions, I  consider  the  decision  in  Bell  v,  Bilton  to  be  in  point.     There  have  also 
been  decisions  in  this  Court,  which  appear  to  have  been  grounded  upon  a  simi- 
lar construction  of  the  statute.     As  to  the  consequences  of  the  construction  to 
which  I  have  adverted,  it  was  contended  at  the  bar  that  it  may  be  productive  of 
hardship  in  particular  cases.     It  is  certainly  possible  that  it  may ;  but  in  other 
cases,  as  in  that  before  the  Court,  it  will  operate  beneficially ;  and  in  the  ma- 
jority of  instances  that  can  be  stated,  I  think  it  will  prove  advantageous  to  cre- 
ditors, and  give  full  effect  to  the  remedy  intended  by  the  legislature." 
*5821       ^°  Cuming  v.  Welsford,  ante,  502,  an  execution  on  a  final  ^judgment 
-■   by  nil  dicit,  was  held  to  be  within  the  proviso  of  s.  108,  6  G.  4,  c.  16, 
although  there  was  no  concert  between  the  parties,  and  the  judgment  was  ob- 
tained before  the  act  came  into  operation. 

The  object  of  the  act  was  to  produce  peace  between  bankrupts  and  their 
creditors ;  it  is  to  be  construed  beneficially  to  creditors  (s.  135) ;  and  though 
some  hardship  may  ensue  in  giving  the  ninety-second  section  the  construction 
now  contended  for,  the  beneficial  effects  will  greatly  preponderate :  nor  would 
the  hardship  in  any  case  be  great,  because  the  documents  are  only  to  be  con- 
clusive as  to  the  matters  therein  contained,  leaving  it  open  to  the  bankrupt  to 
dispute  any  other  matters.  And  the  language  of  the  ninetv-second  section 
plainly  has  reference  to  commissions  in  existence  at  the  time  of  passing  the  act, 
being  in  the  past  tense,  'if  the  bankrupt  shall  not  have  given  notice.'  Key  v. 
Cook,  is  a  decision  of  two  judges  only.  Chief  Justice  Best,  and  Burrough,  J. ; 
and  liie  Chief  Justice  having  before  expressed  a  different  opinion,  the  case  cannot 
be  considered  as  conclusive. 

TiNBAL,  C.  J.  It  appears  to  me,  on  the  best  consideration  which  I  can  giv0 
this  case^  that  the  evidence  which  was  offered  at  the  trial  was' properly  rejected. 
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The  first  question  is,  whether  it  could  be  received  under  5  Or.  2,  c.  30,  s.  41. 
In  order  to  be  competent  evidence  under  that  statute,  it  must  be  a  deposition  thai 
was  duly  enrolled;  and,  therefore,  the  first  question  is,  whether  there  is  any 
power,  as  the  law  now  stands,  of  enrolling  a  deposition  under  a  commission  issued 
before  the  late  act.  Now,  it  is  perfectly  clear,  that  the  5  G.  2  was  repealed  by 
the  statute  of  the  6  G-.  4,  c.  16.  I  take  the  effect  of  repealing  a  statute  to  be, 
to  obliterate  it  as  completely  from  the  records  of  the  parliament  as  if  '''it  p^e^oo 
had  never  passed ;  and,  it  must  be  considered  as  a  law  that  never  existed,  ^ 
except  for  the  purpose  of  those  actions  which  were  commenced,  prosecuted,  and 
concluded  whilst  it  was  an  existing  law.  It  follows,  therefore,  that  this  statute 
having  been  repealed  by  the  6  G.  4,  the  power  of  enrolling  under  the  5  G.  2 
has  perished  with  that  act.  Then,  is  there  anything  in  the  6  G.  4  which  gives 
a  power  of  enrolment  in  a  case  like  the  present  ?  The  section  which  has  been 
relied  upon  is  the  ninety-fifth,  but  I  think  that  section  will  not  bear  the  construc- 
tion of  a  retrospective  effect  to  depositions  that  ought  to  have  been  enrolled 
under  the  previous  act.  That  clause  says,  that  all  things  done  pursuant  to  the 
act  passed  in  the  fifth  year  of  the  reign  of  King  George  U.  and  hereby  repealed, 
whereby  it  was  enacted  that  the  Lord  Chancellor  should  appoint  a  place  where 
all  matters  should  be  entered  of  record,  &c.,  shall  be  thereby  confirmed.  This 
is  not  a  thing  done  under  that  statute ;  the  depositions  had  never  been  recorded 
or  carried  to  the  officer  who  was  appointed  under  that  statute,  and  the  ninety- 
sixth  section,  which  is  in  continuation  of  the  ninety-fifth,  gives  a  sense  to  it  by 
showing  that  the  ninety-sixth  section  at  least  only  refers  to  commissions  issued 
after  the  act  had  taken  effect  If  then,  this  is  not  a  deposition  receiving  its 
validity  as  evidence  by  virtue  of  any  enrolment  upon  record,  could  it  be  admit- 
ted in  evidence  simply  as  a  deposition  by  virtue  of  the  ninety-second  section  of 
6  G.  4  ?  That  brings  us  to  the  more  important  question,  whether  that  ninety- 
second  section  has  a  retrospective  effect;  or,  more  properly,  whether  it  has  any 
operation  on  commissions  that  were  issued  before  the  act  passed  :  and  I  think 
the  sound  construction  of  the  section,  taking  at  the  same  time  into  consideration 
the  ninety-third  section  which  follows  it,  and  also  the  135th,  is  to  hold  that  it 
would  not  have  such  operation. 

'''It  appears  to  me,  that  if  the  ninety-second  section  is  considered  as  p^tcq^ 
affecting  commissions  which  were  then  in  a  course  of  operation,  it  would  *- 
materially  alter  the  situation  both  of  the  bankrupts  and  of  the  parties  claiming 
a  remedy  under  the  commission.  It  would  alter  the  situation  of  the  bankrupt, 
because  it  would  enable  his  assignees,  and  would  enable  other  persons  to  conclude 
him  as  a  bankrupt  without  the  possibility  of  his  contesting  his  bankruptcy  within 
that  period  of  time  which  the  statute  meant  to  allow  him.  It  is  only  to  suppose 
that  he  had  been  adjudicated  a  bankrupt  more  than  two  months  before  this  act 
passed ;  or,  that  being  absent  from  England,  he  had  been  absent  a  whole  twelve- 
month, and  he  is  at  once  effectually  concluded  to  all  intents  and  purposes,  from 
all  benefit  of  contesting  the  commission  issued  against  him.  It  would  also 
materially  affect  the  interests  of  other  persons,  because,  whenever  this  conclusion 
of  evidence  is  to  take  effect,  the  ninety-third  section  has  provided  that  parties 
who  were  called  upon  to  pay  their  debts  should  have  a  power  by  the  fi(pace  of 
two  months,  to  pay  their  money  into  Court  during  which  time  this  question  of 
bankruptcy  might  be  tried;  that  power  would  also  be  entirely  taken  away 
from  them,  and  this  construction  would  entirely  deprive  them  of  the  benefit 
of  that  clause. 

It  seems,  therefore,  to  me,  that  the  135th  section,  which  states  that  the  con- 
struction of  this  act  shall  be  such  as  not  to  affect  or  lessen  any  Hght,  claim, 
demand,  or  remedy,  which  any  person  now  has  thereunder,  or  upon,  or  against 
any  bankrupt,  against  whom  any  commission  shall  have  issued  ^and  so  oo), 
would  not  be  observed  if  we  were  to  put  a  different  construction  upon  the  act 
from  that  which  I  have  stated. 

It  has  been  said,  that  there  are  several  cases  in  which  the  construction  of  this 
ftot  of  parliament  haa  been,  that  it  should  apply  to  commissions  which  had  been 
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*5851  ^^^^  '^^  ^^^  ^^^  ^^  ^^^  course  of  operation.  That  may  *be  the 
-^  case  when  the  law  has  been  altered  in  general  terms,  or  old  provisions 
are  re-enacted.-  Such  a  general  alteration  of  the  law  will  apply  as  part  of  the 
law  of  bankruptcy  to  commissions  issued  before  the  new  law;  but  when  new 
provisions  are  introduced  which  apply  to  particular  cases,  and  give  entirely  new 
remedies,  we  must  look  to  the  very  words  of  the  sections,  in  order  to  see  whether 
they  apply  or  not  to  by-gone  and  then  existing  commissions. 

It  seems  to  me,  applying  that  rule  to  the  ninety-second  section,  that  it  was 
not  the  intention  of  the  legislature  that  it  should  affect  commissions  then  in 
eadstenoe. 

As  to  any  hardship  that  may  be  wrought  upon  the  assignees  of  bankrupts,  or 
upon  other  parties  who  seek  their  remedy  under  the  commission,  it  can  only  be 
said,  that  the  law  which  required  enrolment  under  the  5  G.  2,  continued  up  to 
the  time  of  passing  this  act,  which  repealed  it ;  and,  that  if  they  did  not  think 
proper  to  have  recourse  to  it  to  preserve  these  muniments  which  they  say  are 
material  to  ascertain  the  rights  of  the  bankrupts  against  other  claimants,  I  can 
only  apply  to  them  the  old  maxim,  Vigilantibus  nan  darmierUibus,  jura  suhve- 
muni.     It  seems  to  me,  it  is  their  own  fault  that  any  omission  has  affected  them. 

Park,  J.  I  am  quite  satisfied  from  the  luminous  exposition  which  my  lord 
has  just  made  to  the  Court,  that  the  construction  which  has  been  put  upon  the 
act  now,  and  was  put  upon  it  in  Key  v.  Cook,  is  the  true  construction. 

Oaseuex,  J.  I  think  there  is  a  great  deal  of  difficulty  in  this  question,  but 
considering  as  I  do  that  the  ninety-second  and  ninety-thini  clauses  are  meant  to 
go  together,  and  that  a  construction  being  put  upon  the  ninety-second  section 
*5861  ^^'^^^^^  ^™  ^^^^  which  the  Court  has  now  put  ^on  it,  would,  in  its 
•1  consequences,  annihilate  the  ninety-third  section  as  to  all  cases  arising 
before  the  passing  of  this  act  of  parliament,  I  am  inclined  to  think  that  the 
construction  now  put  upon  the  ninetynsecond  section  is  the  right  one. 

BosANQUET,  J.  I  am  of  the  same  opinion.  The  act  of  Parliament  having 
in  some  sections  stated  what  commissions  that  act  intended  to  apply  to,  and  in 
others  used  general  terms,  the  Court  ought  to  be  very  certain  that  the  ninety- 
second  section,  which  is  the  one  now  under  consideration,  does  apply  to  antece- 
dent commissions.  But,  after  giving  the  best  attention  to  the  construction  of 
that  section  that  I  am  able,  it  does  appear  to  me  that  it  is  impossible  in  this 
case  to  apply  it  to  commissions  that  were  issued  before  this  act  came  into  effect. 
This  section,  if  it  b  to  operate  at  all,  makes  the  deposition  when  it  is  received, 
conclusive ;  and  it  seems  to  me  that  it  is  quite  impossible  to  say  that  the  section 
shall  operate  so  as  to  make  the  deposition  conclusive  in  a  case  such  as  the  pre- 
sent, when  we  look  to  the  former  part  of  the  section,  which  says  that  it  shall 
operate,  unless  the  bankrupt,  if  he  shall  be  within  the  United  Eangdom,  within 
two  calender  months,  after  the  adjudication,  or,  if  out  of  the  United  Kingdom, 
within  twelve  months  after  the  adjudication,  has  given  notice  of  his  intention  to 
dispute  the  commission. 

Now,  time  was  certainly  given  in  thb  act  in  some  oases,  to  enable  a  person 
becoming  bankrupt  antecedently  to  the  act,  to  avail  himself  of  the  clause  before 
the  act  came  into  effect.  The  act  passed  the  2d  May,  and  time  is  given  until  the 
Ist  day  of  September,  but  that  time  does  not  extend  to  twelve  calendar  months; 
and  we  must  apply  the  same  construction  to  this  section,  whether  the  party  was 
within  the  United  Kingdom,  or  was  without  the  United  Kingdom. 
*5871  *^^  seems  to  me,  therefore,  that  it  is  impossible,  consistently  with 
-*  justice,  to  apply  this  ninety-second  section  to  the  oommission  which  is 
the  subject  of  our  present  consideration.  It  is  to  be  observed,  that  if  the  party 
had  been  disposed  to  avail  himself  of  an  enrolment  under  the  former  act,  he 
had  the  opportunity  of  doing  so  between  the  time  when  the  new  act  passed  and 
the  time  when  it  came  into  effiect,  for  time  was  given  from  the  2d  of  May  till 
the  first  of  September,  and  having  suffered  that  time  to  go  by,  I  think  he  can- 
not now  avail  himself  of  this  section,  which  would  operate  unjustly  if  it  were 
allowed  to  take  effect  in  this  case.  Bule  discharged. 

Vol.  XIX.— 84  Z 
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Xieclaration,  that  defendant  had  libelled  plaintiff,  a  proctor,  by  pabliahing  that  he  had  been 

suspended  three  times. 
Pica,  as  to  one  of  the  said  suspensions,  that  plaintiff  had  been  once  suspended  by  Sir  J.  N. : 
Held,  that  the  libellous  matter  was  thus  divisible,  and  the  plea  an  answer  as  to  part. 

Libel.     See  the  declaration,  antCy  266. 

After  the  decision  upon  one  of  the  defendant's  pleas,  as  there  reported,  the 
plaintiff,  who  had  replied  de  tnjurid  to  another  plea,  obtained  leave  to  withdraw 
his  replication  for  the  purpose  of  demurring,  upon  allowing  the  defendant  to  plead 
de  novo.  The  defendant  accordingly,  now  put  in,  first,  a  plea  to  the  whole  de- 
claration, on  which  the  plaintiff  joined  issue;  and,  secondly,  the  following 
plea : — 

And  for  a  further  plea  in  that  behalf,  the  defendant  saith,  that  as  to  the  pub- 
lishing, and  causing  and  procuring  to  be  published  so  much  of  the  said  supposed 
libellous  matter  as  imputes  or  charges  to  or  against  the  plaintiff,  that  he,  before  the 
said  several  times  when,  &c.,  had  been  once  suspended  in  his  aforesaid  profession 
and  business  of  a  proctor,  above  supposed  to  have  been  done  by  the  '^'said   r^cggg 
defendant,  the  said  defendant,  by  leave,  &o.,  saith,  that  the  said  plaintiff  ^ 
ought  not,  &o.,  because,  he  saith,  that  the  said  plaintiff,  before  the   said  times 
when,  &c.,  in  the  said  declaration  mentioned,  to  wit,  on  the  10th  of  January  in 
the  year  last  aforesaid,  had  been  employed  in  the  way  of  his  aforesaid  profession 
and  business  of  a  proctor  by  one  Thomas  Gillart ;  and  afterwards  and  before  the 
said  several  times  when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid,  fraudu- 
lently and  eztortionately  demanded  of  and  from  the  said  Thomas  Gillart,  as  and 
for  the  sum  of  money  justly  due  to  him  the  said  plaintiff  from  the  said  Thomas 
Gillart,  for  the  work  and  labour  of  him  the  said  plaintiff  as  such  proctor  done, 
performed,  and  bestowed  in  and  about  the  business  of  the  said  Thomas  Gillart 
in  pursuance  of  the  last  aforesaid  employment,  and  for  the  fees  and  disburse- 
ments due  and  made  to  and  by  him  as  such  proctor  in  respect  thereof,  a  certain 
large  sum  of  money,  to  wit,  the  sum  of  19L  Us.  4:d.     Whereas  in  truth  and  in 
fact,  the  sum  of  money  then  and  there  justly  due  to  him  the  said  plain  tiff  in  that 
behalf,  then  and  there  amounted  to  a  much  less  sum  of  money,  to  wit,  the  sum 
of  9^.  Ids.  Sd.     And  the  said  defendant  further  saith,  that  afterwards,  and  before 
the  said  several  times  when,  &o.,  to  wit,  on  the  13th  day  of  February  in  the 
year  last  aforesaid.  Sir  John  NichoU,  Knight,  then  being  Judge  of  the  Pferoga- 
tive  Court  of  Canterbury,  caused  the  aforesaid  false,  fraudulent,  and  extortion- 
ate demand  to  be  taxed  by  the  proper  officers  of  the  said  Court  in  that  behalf,  to 
wit,  the  Rev.  George  Moore,  Charles  Moore,  Esq.,  and  the  Rev.  Robert  Moore, 
registrars  of  the  said  Court ;  and  that  the  said  officers,  by  their  deputy  in  that 
behalf,  did  afterwards,  and  before  the  said  several  times  when,  &c.,  to  wit,  on 
the  20th  day  of  February  in  the  year  last  aforesaid,  report  in  the  said  Court  to 
the  said  Sir  J.  Nioholl,  as  and  being  such  Judge  as  aforesaid,  according  to  the 
forms  and  practice  of  the  ^said  Court,  that,  upon  such  taxation  of  the  r^Aoo 
aforesaid  false,  fraudulent,  and  extortionate  demand,  a  small  part  thereof,   *- 
to  wit,  the  sumof  9Z.  19s.  Sd.  only,  had  been  justly  found  due  to  the  said  plain- 
tiff from  the  said  Thomas  Gillart.     And  the  said  defendant  further  saith,  that 
thereupon  by  reason  of  the  premises,  afterwards  and  before  the  said  several  times 
When,  &c.,  to  wit,  on  the  19th  day  of  March  in  the  year  aforesaid,  the  said  Sir 
J.  Nicholl,  as  and  being  Judge  of  the  said  Court,  did  order,  direct,  and  ad- 
judge to  be  suspended,  and  did  suspend  the  said  plaintiff  from  exercising  the 
business  of  a  proctor  of  the  said  Court,  for  and  during  the  space  of  one  year  then 
next  following;  and  did  then  and  there  direct,  that  at  the  expiration  of  the  space 
of  one  year,  the  said  plaintiff  should  be  further  suspended  until  he  should  appear 
and  publicly  make  faithful  promise  to  abstain  from  all  malpractices  in  the  future 
exercise  of  his  business  as  a  proctor  in  the  said  Court     And  the  said  defendant 
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further  saith,  that  the  said  Sir  J.  NiohoU  in  that  plea  mentioBed,  and  Sir  J. 
Nicholl  in  the  said  supposed  libels  named,  are  one  and  the  same  person ;  where- 
fore the  said  defendant  afterwards,  at  the  said  seyeral  times  when,  &o.,  did  pub- 
lish, and  cause  and  procure  to  be  published  so  much  of  the  said  supposed  libel- 
lous matters  in  the  said  declaration  mentioned  as  imputes  or  charges  to  or  against 
the  said  plaintiff,  that  he  the  said  plaintiff,  before  the  said  several  times  when, 
&c.,  had  been  once  suspended  in  his  aforesaid  profession  and  business  of  a  proctor 
as  he  the  said  defendant  lawfully  might  for  the  cause  last  aforesaid,  which  are 
the  same  publishing  and  causing  to  be  published  the  said  supposed  libellous 
matters  as  are  in  the  introductory  part  of  this  plea  mentioned ;  and  this,  &c. 

Demurrer  and  joinder. 

No  general  issue  was  pleaded. 
*'Q01  *Oro88,  Serjt.,  in  support  of  the  demurrer.  The  plea  is  ill;  it  is  no 
^  answer  to  any  allegation  on  the  deolaration.  The  plaintiff  complains  that 
the  defendant  charged  him  with  having  been  suspended  three  times  for  extor- 
tion ;  and  it  is  no  answer  to  say  that  the  plaintiff  has  been  suspended  once.  The 
imputation  consists  of  a  single  assertion  which  is  indivisible ;  the  plaintiff  does 
not  complain,  and  probably  need  not  have  complained  of  the  defendant's  saying 
that  he  had  been  suspended  once ;  that  might  have  been  at  his  own  request,  or 
for  a  single  act  of  venial  error.  But  the  action  is  brought  against  the  defendant 
for  saying  that  the  plaintiff  had  been  suspended  three  times,  and  thereby  impu- 
ting to  him  habitual  misconduct.  The  plaintiff  does  not  complain  that  he  has 
been  charged  with  a  single  error,  but  that  he  has  been  charged  with  habitual 
misconduct.  The  two  charges  are  essentially  different,  and  the  plea  which  should 
deny  or  confess  and  avoid,  does  not  deny  or  confess  a  libel  imputing  habitual 
misconduct,  but  a  libel  imputing  a  single  error,  which  is  not  the  libel  complained 
of.  The  one  offers  a  good  ground  of  action,  when  the  other  perhaps  might  have 
afforded  none ;  and  it  can  be  no  answer  to  a  well  founded  complaint  of  attack  on 
character  to  say,  that  something  has  befallen  the  plaintiff  which  might  not  affect 
his  character  at  all. 

Secondly,  the  plea  is  ill  for  uncertainty.  The  declaration  charges  the  defend- 
ant in  the  first  count  with  publishing  that  the  plaintiff  had  been  suspended ;  in 
the  second,  with  publishing  that  the  plaintiff  had  been  suspended  for  extortion  : 
the  charges  are  by  no  means  identical,  because  suspension  for  extortion  would 
render  the  plaintiff  infamous ;  suspension  generally  might  be  for  an  honest  cause; 
and  the  plea  nowhere  points  out  to  which  of  the  two  suspensions  it  is  meant  to 
apply. 

The  introduction  of  the  plea  '^as  to  the  publishing  that  the  plaintiff  had  been 
^rqii  ^^^  suspended  in  his  business  *of  a  proctor,  as  above  supposed  to  have 
"^     ^   been  done  by  the  defendant,"  is  a  reference  to  the  suspensions  mention- 
ed in  the  declaration,  and  as  they  are  two,  the  defendant  ought  to  have  showed 
to  which  of  the  two  the  plea  pointed. 

Wilde,  Serjt.  The  plea  is  sufficient,  the  charge  of  which  the  plaintiff  com- 
plains being  clearly  divisible.  If  the  defendant  had  published  that  the  plaintiff 
had  been  suspended  on  the  1st  of  May,  the  1st  of  June,  and  the  1st  of  July,  he 
might,  after  pleading  to  the  whole  declaration,  have  pleaded  to  so  much  of  it  as 
complained  of  the  allegation  of  suspension  on  the  1st  of  May,  for  instance :  and 
the  publishing  that  the  plaintiff  was  suspended  three  times,  is,  in  effect,  the  same 
thing  as  publishing  that  he  was  suspended  on  three  several  days.  The  allega- 
tion is  of  three  several  incidents,  and  the  defendant  is  at  liberty  to  answer  any 
one  of  them  he  may  be  able  to  meet :  as  if  he  had  charged  the  plaintiff  with 
stealing  three  horses,  he  might  have  justified  as  to  one. 

As  to  the  second  objection,  if  the  charge  set  out  in  the  first  count  be  supposed 
to  differ  from  that  of  the  second,  the  plea  is  sufficient ;  for  at  all  events,  it  refers 
to  that  charge,  by  pursuing  the  language  of  that  count  of  the  declaration  which 
was,  ^'  It  was  strange  that  Mr.  Peddle  should  have  gone  to  the  plaintiff  who  had 
been  suspended  three  times }"  but  if  it  appears  on  the  whole  that  the  charges  com- 
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plained  of  in  the  two  counts  are  substantially  the  same,  then  the  words  of  refer- 
ence '*  As  above  supposed/'  sufficiently  point  the  plea  to  the  whole  complaiuc 
made  in  the  declaration. 

Cro9$,  in  reply,  insisted  that  the  body  of  the  plea  was  inconsistent  with  the 
introduction,  as  in  Gray  v,  Pindar,  2  B.  &  P.  427,  *where  in  assumpsit  r*eAo 
on  a  note  payable  by  instalments ;  plea  in  bar  as  to  the  said  several  causes  ^ 
of  action,  except  the  last  instalment  that,  "  The  said  several  causes  of  action  did 
not,  nor  did  any  of  them,  accrue  within  six  years ;"  it  was  holden  on  special 
demurrer,  that  though  some  of  the  instalments  might  be  barred  and  others  not, 
yet  the  introduction  to  the  plea  and  the  body  of  it  were  inconsistent. 

TiNDAL,  C.  J.  The  plaintiff  has  declared  on  a  libel  which  imputes  to  him, 
according  to  the  first  count  of  the  declaration,  the  having  been  suspended  three 
times ;  and,  according  to  the  second  count,  the  having  been  suspended  three 
times  for  extortion.  The  plea  now  under  consideration  commences,  ^<  As  to  the 
publishing  and  causing  and  procuring  to  be  published  so  much  of  the  said  sup- 
posed libellous  matter  as  imputed  or  charges  to  or  against  the  plaintiff  that  he, 
before  the  said  several  times  when,  &c.,  had  been  once  suspended  in  his  afore- 
said profession  and  business  as  a  proctor,  above  supposed  to  have  been  done  by 
the  said  defendant,"  and  justifies  in  the  truth  as  to  one  suspension,  ^'  Wherefore 
the  said  defendant  afterwards,  at  the  said  several  times  when,  &o.,  did  publish 
and  cause  and  procure  to  be  published  so  much  of  the  said  supposed  libellous 
matters  in  the  said  declaration  mentioned  as  imputes  or  charges  to  or  against 
the  said  plaintiff  that  he  the  said  plaintiff,  before  the  said  several  times  when, 
&o.,  had  been  once  suspended  in  his  aforesaid  profession  and  business  of  a 
proctor." 

On  demurrer,  two  objections  have  been  raised  to  this  plea :  first,  that  on  prin- 
ciple the  charge  contained  in  the  libel  is  not  divisible ;  and  secondly,  that  even 
if  it  be  divisible,  the  plea  is  not  sufficiently  pointed  to  either  of  the  various  alle- 
gations in  the  declaration. 

We  think,  however,  that  this  charge  is  severable,  inasmuch  as  the  measure  of  da- 
mages, on  an  unfounded  ^charge  of  one  suspension,  would  be  different  from  r^ggo 
the  measure  on  an  unfounded  charge  of  three  suspensions.  The  action  of  ^ 
libel  proceeds  on  the  principle  that  there  has  been  malice  in  the  defendafit  and 
damage  to  the  plaintiff.  If  the  defendant  can  show  that  the  supposed  libel  is 
true  to  its  full  extent,  the  allegation  of  the  existence  of  malice  seems  to  be  an- 
swered. If  he  prove  that  the  libel  is  true  in  part,  the  plaintiff  ought  not  to 
recover  damage  for  that  part  of  the  imputation  so  proved  to  be  true.  And  it 
would  be  hard  if  it  were  otherwise :  for  if  that  part  contained,  as  it  often  might, 
tihe  substance  of  the  charge,  and  the  defendant  were  precluded  from  pleading 
because  he  could  not  answer  the  whole,  the  plaintiff  miffht  recover  damages  in 
a  case  where  there  was  neither  injury  nor  malice.  I  agree  that  when  the 
charge  complained  of  is  not  severable  in  its  nature,  the  defendant  must  justify 
to  the  fall  extent  of  the  charge.  Upon  a  charge  of  murder,  for  instance,  it 
would  be  no  plea  to  allege  that  manslaughter  had  been  committed,  because  such 
a  plea  would  not  confess  what  was  imputed  or  any  part  of  it.  But  here,  when 
the  defendant  says  that  the  plaintiff  was  suspended  three  times,  it  is  no  more 
than  saying  he  was  suspended  once  on  such  a  day,  once  on  such  another  day, 
and  once  on  a  third  day ;  and  there  can  be  no  doubt  he  may  confine  his  justifi- 
cation to  one  of  the  days,  leaving  the  plaintiff  to  establish  tne  damage  resulting 
from  the  residue  of  the  charge.     In  Stiles  v.  Nokes,  7  East,  492,  the  Court  ex- 

Sressly  says,  ''  The  party  who  requires  the  separation  to  be  made  for  his  own 
efence,  ought  to  have  taken  upon  himself  the  burden  of  doing  it,  in  order  that 
the  Court  might  see  with  certainty  what  parts  he  meant  to  justify."  ^'  A  plea 
of  justification  may  be  good  with  a  general  reference  to  certain  parts  of  the  libel 
set  forth  *in  the  declaration,  if  the  Court  can  see  with  certainty  what  mq^ 
parts  are  referred  to ;  as  if  the  reference  be  to  so  much  of  the  Hbel  as  *- 
imputes  to  the  plaintiff  such  a  crime  (e.  g.  perjury),  t^at  would  be  sufficient 
without  repeating  all  those  parts  again,  which  would  lead  to  prolixity  of  plead* 
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mg,  and  ought  to  be  avoided.''  And  the  plea  in  that  case  was  only  held  ill, 
because  the  Tarioos  component  parts  of  the  libel  had  not  been  sufficiently  sepa- 
rated by  the  pleader. 

This  is  a  sufficient  answer  to  the  first  objection.  The  second  is,  that  the  plea 
is  not  sufficiently  pointed  to  the  particular  charge  in  the  declaration  which  it  is 
intended  to  meet ;  but  it  is,  oleuly^  sufficiently  applicable  to  the  charge  in  the 
first  count  of  the  declaration,  as  it  pursues  the  express  language  of  that  charge ; 
and  I  am  further  inclined  to  think  that  by  the  words  of  reference,  ''  above  sup- 
posed to  have  been  done  by  the  said  defendant/'  it  may  be  taken  sufficiently  to 
refer  to  the  charge  of  suspension  for  extortion. 

Park,  J.  I  am  of  the  same  opinion.  The  plea  is,  at  all  events,  by  the 
words  of  referenee,  sufficiently  applicable  to  the  charge  on  the  first  count,  and 
is  perfectly  good  in  other  respects.  The  imputation  complained  of,  has,  in 
eifect,  three  dates ;  for,  as  Lord  Stowell  and  Sir  John  Nicholl  do  not  sit  in  the 
same  court,  the  alleged  suspensions  must  have  taken  place  at  different  times ; 
and,  as  in  the  case  which  has  been  put,  of  a  charge  of  stealing  three  horses, 
there  seems  to  be  no  reason  why  the  defendant  should  not  justify  as  to  one. 

Gaselek,  J.  If  a  party,  who  charges  a  plaintiff  with  having  incurred  three 
different  punishments,  would  pay  greater  damages  than  if  he  had  alleged  only 
one,  he  must  be  permitted  to  put  on  record,  or  to  give  in  evidence,  under  the 
*')051  £^^^^  issue,  whatever  would  ^exempt  him  from  a  portion  of  the  da- 
-^  mages  sought  to  be  recovered.  I  am  rather  inclined  to  think  that  the  fact 
of  a  single  suspension  could  not  have  been  given  in  evidence  under  a  general 
issue  on  this  declaration ;  and,  therefore,  the  party  is  compelled  to  plead  it. 
The  introduction  of  the  plea  being  pointed  to  the  plaintiff's  having  been  once 
suspended,  that  suspension  necessarily  means,  a  suspension  according  to  the 
manner  charged  in  the  declaration ;  and  to  the  first  count,  at  least,  it  distinctly 
applies :  but  the  plea  soes  on  to  show,  in  common  parlance,  a  suspension  for 
extortion ;  for  it  says,  ''That,  upon  such  taxation  of  the  aforesaid  false,  fraudu- 
lent, and  extortionate  demand^  a  small  part  thereof,  to  wit,  the  sum  of  9^.  19«. 
8^.  only,  had  been  justly  found  due  to  the  said  plaintiff,  from  the  said  Thomas 
Oillart;  and  that,  tiiereupon,  by  reason  of  the  premises,  afterwards  and  before 
the  said  several  times  when,  &c.  the  said*Sir  J.  Nicholl,  as  and  being  judge  of 
the  said  court,  did  order,  direct,  and  adjudge  to  be  suspended,  and  did  suspend, 
the  said  plaintiff  from  exercising  the  business  of  a  proctor  in  the  said  court." 

BosANQUET,  J.  I  am  of  the  same  opinion.  One  plea  having  been  pleaded 
to  the  whole  declaration,  there  has  been  no  discontinuance ;  and  the  defendant 
has  a  riffht  to  put  a  second  plea  on  record,  applicable  to  a  portion  of  the  charge 
only,  where  the  matter  is,  in  its  nature,  severable.  The  libel  here  imputes  to 
the  plaintiff  three  distinct  suspensions ;  and  it  certainly  is  open  to  the  defendant 
to  justify  as  to  one  of  them,  and  lessen  the  damages  accordingly;  for  the  sus- 
pensions must  have  been  in  themselves  separate  acts. 

Then,  as'  to  the  applicability  of  the  plea,  if  it  be  taken  as  a  plea  to  the  charge 
of  suspension,  without  specifying  the  cause  of  suspension,  it  is,  at  all  events, 
*5961  ^PP^^^^^^  ^  ^^®  ^^  count.  But  I  think  the  introductory  part  of  *the 
-*  plea  applies  as  well  to  the  second  as  to  the  first  count  ''Above  ^sup- 
posed to  have  been  done,"  means,  as  supposed  by  the  declaration ;  and  then  the 
justification  is  for  matter  which,  in  the  popular  sense  of  the  word,  imports 
extortiGn*  Judgment  for  the  defendant,  on  the  second  plo^. 
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ASHWORTH  and  Others  v.  HEATHCOTE.     May  22. 

A  cause  in  which  there  was  no  notice  of  set-ofT  having  been  referred  by  order  of  Nisi  Priui,  the 
Judge,  during  the  assizes,  made  a  second  order  to  enable  the  defendant  to  give  a  particular 
of  set-off: 

Held,  that  the  1  6.  4,  c.  55,  did  not  authorize  this  second  order. 

By  an  award  in  this  cause,  after  reciting  '*  That,  by  a  certain  order  of  nm 
prtus,  made  at  the  assizes  hold^^n  at  Stafford^  in  and  for  the  county  of  Stafford, 
on  the  6th  of  August,  in  the  year  of  our  Lord  1829,  a  certain  cause,  wherein 
John  Ashworth  the  elder,  John  Ashworth  the  younger,  and  Thomas  Ashworth, 
were  the  plaintiffs,  and  Richard  Edensor  Heathcote,  Esquire,  was  the  defendant, 
was  referred  to  B.  H.  M.,  Esquire,  to  settle  that  cause,  and  all  matters  in  differ- 
ence between  the  said  parties,  or  any  or  either  of  them ;  and  that  also,  by  a 
certain  other  order  of  nisi  prius,  made  at  the  same  assizes,  a  certain  cause, 
wherein  the  said  Thomas  Ashworth  was  the  plaintiff,  and  the  said  Richard 
Edensor  Heathcote  was  the  defendant,  was  referred  to  the  said  B.  H.  M.  to 
settle  that  cause  and  all  matters  in  difference  between  the  said  parties  therein ; 
and  that  it  was  afterwards  agreed  by  and  with  the  consent  of  the  counsel  for 
the  said  several  parties,  that  the  said  several  orders  should  be  acted  upon  as 
parts  of  one  and  the  same  order ;  and  that  also,  by  a  certain  order  made  on  the 
24th  of  July,  1829,  by  the  Honourable  Sir  Stephen  Gaselee,  one  of  the  Judges 
of  the  Court  of  Common  Pleas,  in  the  said  last-mentioned  cause,  it  was  ordered 
*that  the  defendant's  attorney  or  agent  should,  within  four  days,  deliver  r«f:g7 
to  the  plaintiff's  attorney  or  agent  an  account  in  writing,  with  dates,  ^ 
of  the  particulars  of  the  defendant's  set-off,  and  in  default  thereof  that  he 
should  be  precluded  from  giving  evidence  in  support  of  such  set-off  at  the  trial 
of  the  cause ;  and  that  no  such  account  was  delivered  within  four  days  from  the 
date  of  such  order,  or  at  anv  time  before  the  said  cause  was  called  on  for  trial 
and  the  said  last-mentioned  order  of  nisi  prius  wiis  made  therein;  and  that 
after  the  making  of  the  said  last-mentioned  order  of  nisi  prius,  and  after  the 
first  meeting  of  the  said  reference,  but  during  the  continuance  of  the  said 
assizes,  that  is  to  say,  on  the  10th  of  August  in  the  year  aforesaid,  a  ^certain 
order  was  made  in  the  said  last-mentioned  cause  by  the  Hon.  Sir  John  Vau- 
ehan,  one  of  the  judges  of  the  said  assizes,  whereby  it  was  ordered  that  the 
defendants  should  be  at  liberty  forthwith  to  deliver  the  particulars  of  set-off  in 
that  cause,  and  such  particulars  were  accordingly  delivered  forthwith ; 

The  arbitrator  ordered,  that  a  verdict  should  be  entered  for  the  plaintiffs  in 
the  said  first-mentioned  action,  for  the  sum  of  70/.  69.  4td.  damages;  and 
awarded  and  adjudged  that  the  defendant,  in  the  said  secondly  mentioned  cause, 
was  indebted  to  the  plaintiff  in  the  sum  of  60/.  10<.  2d,,  on  the  causes  mentioned 
in  the  last  seven  counts  of  the  declaration  of  the  plaintiff;  but  that  the  plain- 
tiff was  indebted  to  the  defendant  in  a  larger  amount  on  the  causes  mentioned  in 
the  particular  of  set-off  delivered  as  above  mentioned ;  and  thereupon  directed, 
that  if  the  Court  should  be  of  opinion  that  the  evidence  of  such  set-off  was  ad- 
missible in  the  cause,  then  the  verdicV  in  the  last-mentioned  cause  should  be 
entered  generally  for  the  defendant ;  but,  if  the  Court  should  be  of  opinion 
that  the  evidence  of  such  set-off  was  not  admissible  in  the  said  cause,  but  only 
as  a  matter  *in  difference  between  the  parties,  then  the  verdict  in  the  r^c^gg 
last-mentioned  cause  should  be  entered  for  the  plaintiff  upon  the  said  last  *- 
seven  counts  of  the  declaration  for  the  sum  of  60/.  10s.  2d,  damages,  and  for 
the  defendant  upon  the  other  counts  of  the  declaration.  And  further,  that  the 
plaintiff  should,  in  no  case,  be  entitled  to  receive  the  said  sum  of  60/.  10s.  2d, 
of  and  from  the  said  defendant,  nor  the  defendant  to  receive  any  sum  from  the 
plaintiff,  on  account  of  the  said  set-off;  but  that  the  account  between  theni  should 
be  considered  as  finally  closed  and  balanced,  except  as  far  as  regarded  any  pay- 
ments to  be  made  under  and  by  virtue  of  that  award.  And  lastly,  that  each 
of  the  said  parties  should  bear  and  pay  his  and  their  own  costs  of  that  reference. 

WtldCf  S^T)t.f  obtained  a  role  nin  to  enter  up  in  the  second  cause;  a  verdict 
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for  the  plaintiffs  for  60/.  10s.  2d.,  on  the  ground,  that  after  the  order  of  reference, 
the  learned  Judge  was  functug  officio,  and  had  no  authority  to  make  an  order 
enabling  the  defendant  to  prove  his  set-off,  especially  as  there  was  no  particular 
of  set-off,  after  a  former  order  to  deliver  one,  and  the  defendant  could  not  have 
entered  on  any  such  proof  had  he  gone  before  a  jury. 

RttsseU,  Sexjt.,  showed  cause.  By  1  Geo.  4,  c.  56,  s.  6,  after  reciting  "  That 
it  is  expedient  that  the  justices  of  the  Courts  of  King's  Bench  and  Common 
Pleas,  and  the  Barons  of  the  Exchequer  atWestminster,  and  the  justices  of  Chester, 
should  have  power  and  authority,  upon  their  respective  circuits  for  taking  the 
assizes,  to  grant  summonses,  and  to  make  orders  in  actions  and  prosecutions  in 
the  manner  hereinafter-mentioned,"  it  is  enacted,  '*  That  from  and  after  the  pass- 
ing of  this  act,  it  shall  and  may  be  lawful  for  the  justices  of  the  Courts  of 
^^QQ-i  King's  Bench  and  Common  Pleas,  and  the  Barons  of  the  "^Exchequer  at 
-*  Westminster,  and  the  Justices  of  Chester,  and  each  and  every,  or  any 
one  of  them,  during  their  respective  circuits  for  taking  the  assizes,  to  grant  such 
and  the  like  summonses,  and  make  such  and  the  like  orders  in  all  actions  and 
prosecutions  which  are  or  shall  be  depending  in  any  of  his  Majesty's  Courts  of  re- 
cord at  Westminster,  in  which  the  issue,  if  brought  to  trial,  would  be  to  be  tried 
upon  such  their  respective  circuits,  as  if  such  justices  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  and  Barons  of  the  Exchequer,  and  Justices  of  Ches- 
ter, were  respectively  judges  of  the  Court  in  which  such  actions  or  prosecutions 
are  or  shall  be  depending,  although  such  respective  Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  and  Barons  of  the  Exchequer,  and  Justices 
of  Chester,  or  any  of  them,  may  not  be  judges  of  the  Court  in  which  such  actions 
or  prosecutions  are  or  shall  be  depending ;  and  such  summons  and  orders  shall 
be  of  the  same  force  &nd  effect  as  if  such  Justices  of  the  Courts  of  King's 
Bench  and  Common  Pleas,  and  Barons  of  the  Exchequer  at  Westminster,  and 
Justices  of  Chester,  were  respectively  judges  of  the  Court  in  which  such  actions 
or  prosecutions  are  or  shall  be  depending.'' 

The  judges  of  assize,  therefore,  have  the  same  power  of  making  an  order  in 
the  cause,  as  any  judge  of  the  court  in  which  the  cause  is  depending ;  and  a  judge 
of  the  court  in  which  the  cause  is  depending  might  have  made  such  order.  An 
order  for  further  time  to  deliver  particulars,  either  of  demand  or  set-off,  is  a  com- 
mon practice.  The  only  question  therefore  is,  whether,  upon  a  cause  having 
been  referred,  a  judge  has  the  power  of  making  such  an  order  respecting  such 
cause  as  justice  may  appear  to  him  to  require. 

The  cause  was  not  out  of  court,  and  applications  might  be  made  respecting  it. 
;i^/vrv-|  Thus  it  has  been  held,  that  a  *party  may  apply  for  a  rule  to  show  cause 
-*  why  the  opposite  party  should  not  attend  before  the  arbitrator ;  or  why 
the  arbitrators  should  not  be  directed  to  make  their  award  without  waiting  for 
such  attendance.  In  the  case  of  Hetley  v.  Hetley,  Excheq.  Mich.  Term,  1789, 
cited  in  Kyd  on  Awards,  101,  where  a  reference  had  been  made  of  certain  causes 
of  action  relating  to  the  adjustment  of  a  long  train  of  accounts,  every  item  of 
which  was  contested,  and  one  of  the  parties  neglected  to  carry  in  his  vouchers 
before  the  time  originally  limited  to  the  arbitrator  for  making  his  award,  and 
the  time  had  been  repeatedly  enlarged,  in  order  to  give  him  an  opportunity  of 
doing  so,  the  Court  made  a  rule  upon  such  party  to  produce  his  vouchers  before 
a  certain  day,  and  further  to  enlarge  the  time  for  making  the  award;  and  that 
if  he  still  should  neglect  to  attend,  the  arbitrator  should  proceed  upon  hearing 
the  other  party  alone.  And  the  order  of  reference  may  be  amended.  The  Court 
of  Common  Pleas  amended  an  order  of  Nisi  Fnus  (made  a  rule  of  court),  by 
inserting  certain  omitted  matters  which  were  incident  to  the  substance  of  the 
agreement  between  the  parties :  Evans  v.  Senor,  5  Taunt.  662. 

So,  where  an  order  of  Nisi  Prius  had  been  obtained  upon  the  usual  terms  of 
filing  no  bill  in  equity,  the  Court  permitted  it  to  be  amended  by  striking  out 
those  words,  as  it  appeared  that  a  bill  in  equity  was  necessaiy  in  order  to  attain 
the  justice  of  the  case :  Orimstone  v.  Bell,  4  Taunt.  254.  In  the  present  case, 
the  order  of  Mr.  Baron  Yaughan  could  not  operate  beyond  an  amendment  of 
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the  order  of  reference;  and  was  made  according  to  the  justioe  of  the  case  between 
the  parties. 

Wildcj  contrd,  was  stopped. 

*TiNDAL,  C.  J.  The  point  is  exceedingly  simple.  This  was  a  refer-  r*^Ai 
ence  of  a  cause  at  Nisi  Prim :  that  is,  of  the  cause  as  it  then  stood,  with-  ^ 
out  any  particular  of  set-off,  after  a  notice  to  deliver  one,  which  is  the  same  as 
if  there  had  been  no  notice  of  set-off.  After  the  reference  the  Judge  made  an 
order,  that  a  particular  of  set-off  might  be  delivered,  which  was  virtually  to  put 
the  defendant  in  a  situation,  circumstanced  as  the  cause  then  was,  in  which  he 
had  no  right  to  stand.  The  Judge  could  not  remedy  the  consequences  of  the 
defendant's  neglect ;  and  the  making  this  rule  absolute  will  occasion  no  injus- 
tice, for  the  party  will  stand  in  the  same  situation  as  if  he  had  gone  to  a  jury. 
No  set-off  being  suggested  on  the  record,  the  verdict  must  have  gone  against 
him. 

Park,  J.  I  am  of  the  same  opinion.  By  1  G-.  4,  o.  55,  s.  5,  the  Judge  at 
the  assizes  is  permitted  to  make  such  orders  as  if  he  were  a  Judge  of  the  Court 
in  which  the  cause  is  depending,  but  he  has  no  jurisdiction  when  the  cause  is 
out  of  Court.  In  Kawtree  v.  King,  5  B.  M.  167,  the  Court  said  they  could  not 
amend  an  order  of  reference. 

Oaselee,  J.  The  party  has  placed  himself  in  this  situation  by  his  own 
ne^ect. 

^osanquet,  J.,  concurring,  the  role  was  made  Absolute. 
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Devise  of  testator's  freehold  messuages,  stock  in  the  fiinds,  money  and  debts,  and  all  shares 

or  property  which  he  might  be  possessed  of  or  entitled  to,  to  trustees  and  their  executors, 

in  trust  for  testator's  wife  and  children,  &c. 
Codicil  devisine  testator's  copyhold  to  his  wife  till  the  expiration  of  certain  leases,  and  after 

that  to  be  sold,  and  the  money  to  bo  placed  in  the  funds  tor  the  benefit  of  testator's  children, 

as  directed  in  the  will : 
Held,  that  the  trustees  took  no  interest  in  the  copyhold,  and  that  the  wife's  interest  terminated 

on  the  expiration  of  the  leases. 

This  was  an  action  of  replevin  for  taking  and  detaining  the  plaintiff's  goodi 
in  a  dwelling-house,  at  St.  Mary^s,  Islington. 

The  defendant  pleaded  several  cognisances,  viz. 

1st.  As  bailiff  of  John  Hodsoll,  under  a  distress  for  126?.  for  three  years' 
rent,  due  25th  March,  1828,  under  a  demise,  at  the  yearly  rent  of  42/.  payable 
quarterly. 

2dly.  The  like  for  42Z.,  one  year's  rent^  due  to  John  Hodsoll,  25th  March, 
1828. 

8dly.  The  like  co^isanoe  as  bailiff  of  John  Burton,  for  126?.  for  three  years' 
rent,  due  25th  March,  1828,  under  a  demise,  at  the  yearly  rent  of  42?.  payable 
quarterly;  and 

4thly.  The  like  avowry  for  42?.  for  one  year's  rent,  due  to  S.  Burton,  25th 
March,  1828. 

Pleas  in  bar, 

1st.  That  plaintiff  did  not  hold  or  enjoy  as  tenant  to  said  John  Hodsoll,  or 
said  John  Burton,  as  stated  in  the  several  cognisances,  and 

2dly.  That  no  rent  was  in  arrear. 

Upon  the  trial  of  the  cause  before  Tindal,  0.  J.,  a  verdict  was  taken  for  the 
plaintiff  for  the  sum  of  4?.  4«.  with  liberty  to  enter  a  verdict  for  the  defendant 
for  126?.  the  rent  dbtndned  for,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case: — 

The  premises  in  question,  a  dwelling-house  in  the  parish  of  St.  Mary^  Isling- 
ioBi  were  copyhold|  holden  of  the  manor  of  Bamesbuxy. 


602]  6  Bingham.  273 

lliomas  Lftmbe  being  seised  thereof  according  to  the  enstom  of  the  manor, 
HiOfiQ-t  &nd  having  surrendered  the  same  *(among8t  other  copyhold  premises 
-'  held  of  the  said  manor)  to  the  uses  of  his  will,  and  being  also  seised 
of  several  freehold  estates,  by  his  will,  bearing  date  21st  June,  1804,  duly 
executed  and  attested  to  pass  real  estates,  gave  and  devised,  among  other  things^ 
as  follows : 

<<  I  give  and  devise  onto  John  HodsoU,  of  Gary  street,  laneoln's  Lin,  SsqairO; 
and  Joseph  Bouoook,  of  the  Old  Baily,  stone  mason,  and  the  survivor  of  themi 
or  the  executors,  or  administrators  of  such,  all  those  my  freehold  messuages  in 
Fumival's  Inn  Court,  Holbom,  and  also  all  my  stock  or  shares  in  any  of  the 
public  funds,  and  all  money  in  hand,  or  debts  due  to  me,  to  be  placed  in  the  8 
per  cent.  Consols  Bank  of  England ;  and  all  shares  or  property  whereof  I  may 
be  possessed  or  entitled  to,  upon  this  special  trust  and  confidence,  that  ^ey  my 
said  trustees  shall  and  do  permit  and  suffer  my  wife,  Maria  Dove  Lambe,  to 
receive  and  take  for  and  during  the  term  of  her  natux^  life,  all  rents  and  pro- 
fits of  the  said  messuages,  and  all  other  freeholds  or  leaseholds  that  I  may  be 
possessed  of,  and  the  entire  dividends  and  proceeds  of  the  said  stock  or  shares 
in  the  Bank  of  England,  except  the  presents  hereinafter  mentioned,  for  the  sup- 
port and  maintenanoe  of  herself,  and  all  my  legitimate  issue,  which  I  now  have, 
or  may  hereafter  have  by  her,  except  as  follows ;  that  is  to  say,  in  case  my 
reputed  son,  known  by  the  name  of  Thomas  Lambe,  shall  live  to  attain  the  age 
of  twenty-one  years,  I  will  and  direct  that  they  my  said  trustees  shall  and  do 
with  all  convenient  speed,  transfer  and  assign  over  to  him  200^.  stock  of  the  3 
per  cent.  Consols  of  the  Bank  of  England,  part  of  my  stock  or  share  therein, 
and  to  have  no  other  claim  on  my  property  whatsoever,  but  to  be  in  full  of  all 
bequests  from  me  to  him :  and  I  do  hereby  further  will  and  direct  my  said  trus- 
tees to  assign  and  transfer  unto,  such  and  evety  of  my  lawful  children  the  like 
i^anjTi  Bum  of  400/.  *3  per  cent.  Consols,  part  of  my  stock  or  share  therein, 
-'  when  and  so  soon  as  they  shall  respectively  attain  their  respective  ages 
of  twenty-one  years :  and  from  and  after  the  decease  of  my  said  wife,  and  all 
my  children  have  attained  the  age  of  twenty-one  years,  I  will  and  direct  that 
my  said  trustees,  or  the  survivors  of  them,  or  the  executors,  or  administrators 
of  such  survivors,  do  and  shall  make  an  equal  division  among  and  between  all 
my  said  children  and  their  heirs,  of  my  said  three  freehold  messuages  either  by 
sale  or  otherwise,  as  may  be  deemed  most  conducive  to  the  interest  of  my  said 
children ;  and  also  do  and  shall  in  like  manner  transfer  over  unto  my  sud  chil- 
dren all  the  remaining  part  of  my  stock  or  share  in  the  3  per  cent.  Consols, 
Bank  of  England,  and  all  stock  or  shares,  my  property,  estate,  and  effects,  and 
to  divide  the  same  in  eoual  shares  and  proportions  among  and  between  all  my 
said  children  and  their  neirs.^' 

And  the  said  testator  thereby  appointed  the  said  John  HodsoU  and  Joseph 
Boucock,  and  his  widow,  executors,  and  executrix  of  his  will. 

The  testator  afterwards  made  the  following  codicil. 

*^  I,  Thomas  Lambe,  do  hereby  Will  and  direct  that  my  copyhold  estate,  in 
Church  street,  Islington,  be  transferred  to  my  beloved  wife,  Maria  Dove  Lambe, 
until  the  expiration  of  the  leases,  and  after  that  time,  as  soon  as  convenient,  or 
within  one  year,  to  be  sold  by  public  auction,  the  money  to  be  placed  in  the  3 
per  cent.  Bank  of  England  stock,  for  the  benefit  of  my  children,  and  their  heirs, 
as  directed  in  the  will.  If  it  should  please  God  to  call  her  before  that  time  of 
the  expiration  of  the  leases,  the  copyhold  to  be  sold  by  public  auction,  soon  as 
convenient,  and  the  money  placed  as  above  directed.  N.  B.  If  there  shoold 
not  be  money  sufficient  in  my  possession  at  the  time  of  my  decease  to  pay  th^ 
iti^trt  fine  of  the  copyhold,  proving  the  will,  and  ^funeral  expenses,  my  eze^ 
-'  cutors  to  sell  out  of  the  3  per  cent.  Consols  600/.  or  a  small  sum  as  may 
be  required. 

**  Witness  my  hand,  Thomas  Lambe." 

The  testator  died,  without  having  altered  or  revoked  his  will  or  oodioil^  oa 
the  11th  of  May,  1806,  seised  of  the  copyhold  in  question. 
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The  testator  left  his  wife,  the  said  Maria  Dove  Lambe,  and  three  lawfol  chil- 
dren by  her,  sorvivinff  himself,  viz.  Joseph  Lambe,  Maria  Dove  Lambe  the 
jonnger,  and  Harriett  Lambe. 

The  will  and  codicil  were  proved  by  the  widow  and  the  said  John  Hodsoll 
and  Joseph  Boucook  in  the  prerogative  ooort  of  Canterbury,  on  the  23d  of  May, 
1806. 

On  the  llih  of  July,  1806,  the  said  John  Hodsoll  and  Joseph  Boucook  were 
admitted  tenants  of  the  premises  in  question  on  the  court  rolls  of  the  manor  as 
devisees  in  fee  at  the  will  of  the  lord,  pursuant  to  the  will  and  codicil  of  the 
testator,  and  upon  the  trusts  therein  mentioned.  The  admission  stated  the  tes- 
tator's surrender  to  the  use  of  his  will,  his  devise  to  Hodsoll  and  Boucook  of 
''all  his  property  whereof  he  miffht  be  possessed  or  entitled,"  upon  certain 
trusts  in  the  will  and  codicil  particularly  mentioned,  and  described  the  oopj- 
hold  tenements,  of  which  the  lord  of  the  manor  by  his  steward  did  deliver  seisin 
by  the  rod  according  to  the  custom  of  the  manor,  to  hold  the  said  premises,  with 
the  appurtenances,  unto  the  said  Hodsoll  and  Boucock,  and  their  heirs,  pursnant 
to  the  said  will,  of  the  lord  of  the  manor,  by  the  rod,  &c. 

The  said  Maria  Dove  Lambe,  the  widow,  on  the  12th  of  August,  1807,  inter- 
married with  John  Burton,  one  of  the  persons  under  whom  the  defendant  made 
cognisance ;  and  she  died  on  the  28d  of  November,  1823,  without  having  had 
issue  by  the  said  John  Burton. 

The  three  legitimate  children  of  the  testator  all  died  *in  the  lifetime  ^^^ 
of  their  mother  under  the  age  of  twenty-one  years,  unmarried  and  with-  *- 
out  issue. 

Letters  of  administration  of  the  personal  estate  of  the  said  Mrs.  Burton,  and 
of  the  testator's  three  infant  children,  were  granted  by  the  prerogative  conrt  of 
the  Archbishop  of  Canterbury  to  the  said  John  Burton  at  the  times  following : 
namely,  of  the  personal  estate  of  the  said  Mrs.  Burton,  on  the  3d  of  February, 
1824 ;  of  the  said  Joseph  Lambe,  Maria  Dove  Lambe  the  younger,  and  Harriett 
Lambe,  on  the  9th  of  February,  1824. 

The  said  Joseph  Boucock  died  on  the  5th  of  February,  1825,  leaving  the  said 
John  Hodsoll,  who  was  the  other  person  under  whom  the  defendant  made  cog- 
nisance, him  surviving. 

The  lease  mentioned  in  the  will  of  the  premises  in  question  expired  the  25th 
of  December,  1821. 

Plaintiff  was  let  into  possession  by  Mrs.  Burton  in  October  1823,  to  bold 
from  Michaelmas  preceding,  at  the  yearly  rent  of  42/.,  payable  quarterly;  and 
remained  in  possession  from  that  time  up  to  the  time  of  the  distress. 

The  question  for  the  opinion  of  the  Court  was, 

Whetner,  upon  the  facts  stated,  the  defendant  was  entitled  to  a  verdict  upon 
any  or  either  of  the  cognisances  before  mentioned. 

If  the  Court  should  be  of  opinion  the  defendant  was  entitled  to  a  verdict  under 
either  of  the  said  cognisances,  then  a  verdict  was  to  be  entered  for  the  defendant 
for  such  sum  as  the  Court  should  direct,  and  the  value  of  the  goods  distrained 
to  be  taken  as  of  the  value  equal  to  the  rent  in  arrear. 

But  if  the  Court  should  be  of  opinion  that  the  defendant  was  not  entitled  to  a 
verdict  upon  either  of  the  cognisances,  then  the  verdict  was  to  stand. 

This  case  was  argued  twice.  Wilde  and  Scriven,  *Serjt8.,  for  the  p«^<^ 
plaintiff.     Lawes  and  Toddy,  Seijts.,  for  the  defendant.  ^ 

For  the  plaintiff  it  was  argued,  that  none  of  the  cognisances  could  be  sns- 
tained :  for  first,  the  copyhold  did  not  pass  under  the  will  to  the  trustees;  and 
secondly,  whatever  interest  in  them  passed  to  the  widow  of  the  testator  under 
the  codicil,  determined  on  the  expiration  of  the  leases  in  1821,  or  at  all  events 
on  her  death ;  so  that  her  executor  had  no  interest  during  any  portion  of  the 
lime  covered  by  the  cognisances  under  him. 

The  copyholds  did  not  pass.  The  word  property,  the  only  word  on  which  an 
arffument  can  be  raised,  has  always  been  construed  to  mean  personal  property, 
sxiless  an  intention  appear  on  tihe  will  that  it  should  be  applied  to  freehdi 
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From  Hose  v.  Bartlett,  Cro.  Car.  292,  to  Thompson  v,  Lawley,  2  B.  &  P.  803, 
this  has  been  the  uniform  decision  of  the  courts :  and  any  generality  of  expres- 
sion in  a  will  may  be  limited  by  particularity  of  intention,  made  apparent  in 
other  parts  of  the  will  or  codicil :  Timewell  v.  Perkins,  2  Atk.  102,  Rowe  v. 
Tend,  2  N.  R.  214,  Doe  v.  Hurrell,  5  B.  &  A.  18,  Newland  v.  Maijoribanks, 
5  Taunt  268,  I>oe  v.  Rout,  7  Taunt.  79,  Monk  t;.  Mawdsley,  1  Sim.  286,  Wool- 
lam  v.  Kenworthy,  9  Yes.  jun.  187.  Here,  so  far  from  any  intention  to  pass 
real  property  of  any  kind  under  the  word  property^  a  contrary  intention  plainly 
appears :  for  the  testator  haying  first  disposed  of  his  freehold  property,  then 
proceeds  to  his  personalty ;  namely,  stock  in  the  funds,  money  in  hand,  debts 
due,  and  then,  idl  shares  or  property  of  which  he  might  be  possessed ;  clearly 
meaning  property  of  the  same  nature  as  shares.  But  the  codicil  makes  the 
matter  still  plainer,  for  he  there  disposes  of  the  copyhold  as  something  which  he 
%^r^-\  had  ^omitted  to  pass  by  his  will ;  and  the  trustees,  being  neither  named 
-'  in  nor  referred  to  by  the  codicil,  can  take  nothing  under  it. 

The  drcnmstanoe  of  their  having '  been  admitted  makes  no  difference  in  the 
case,  because  admission  will  not  confer  any  interest  on  a  party  who  possesses 
none  independently  of  such  an  admission,  nor,  if  he  have  any  interest,  will  the 
admission,  however  extensive  in  its  terms,  confer  a  greater  interest  than  he  is 
really  entitled  to.  Co.  Copy,  s.  41.  Baddeley  v.  I^ppingwell,  8  Burr.  1583, 
Zouch  V.  Forse,  7  East,  186. 

But  assuming  that  the  trustees  took  any  interest  under  the  will,  or  codicil,  or 
both  together,  they  took  it  only  for  the  purposes  of  carrying  into  execution  the 
trusts  of  the  will  and  codicil ;  they  would,  therefore,  take  no  greater  interest 
than  was  necessaiy  for  the  due  execution  of  the  trusts;  Doe  v.  Simpson,  5  East, 
162,  Doe  V.  Barthrop,  5  Taunt.  382,  Doe  v,  NichoUs,  1  B.  &  C.  836,  Doe  v. 
Timins,  1  B.  &  A.  530,  Hawker  v.  Hawker,  3  B.  &  A.  537 ;  and  a  fee  was  not 
necessary  for  the  purposes  of  the  present  will :  a  mere  power  to  sell  would  have 
sufficed. 

For  the  defendant  it  was  argued,  that  the  trustees  took  a  legal  fee  under  the 
will  and  codicil  taken  together,  in  order  to  enable  them  to  carry  into  execution 
the  trusts  expressed  therein.  Unless  they  took  a  fee  when  they  entered  on  the 
trust,  they  could  not  have  been  in  a  situation  to  sell  and  divide  the  property 
after  the  death  of  the  widow ;  and  if  they  once  took  a  fee,  there  was  nothing  in 
the  will  to  defeat  that  amount  of  interest  at  a  subsequent  period.  It  could 
scarcely  be  disputed  that  they  took  an  interest  greater  than  for  life  by  the  express 
^/wvQ**  words  of  the  will,  and  if  so,  such  an  ^interest  could  only  be  abridged  or 
-'  defeated  by  something  incompatible  with  it  appearing  on  the  will. 

In  Doe  V,  Nicholls,  1  B.  &  C.  336,  where  a  testator  devised  to  trustees,  in 
trust  for  his  only  son,  all  his  freehold  and  copyhold  lands,  to  he  trantferred  to 
him  as  soon  as  he  should  attain  to  twenty-one  years  of  age ;  and,  in  case  he 
should  die  before  he  attained  to  the  age  of  twenty-one  years,  then  to  A.  B.,  his 
heirs  and  assigns :  It  was  held,  that  the  trustees  took  in  the  copyhold  lands 
an  estate  for  years  determinable  on  the  son's  attaining  the  age  of  twenty-one 
years,  or  by  his  death  before  that  period. 

But  if  anything  remains  to  be  done  by  the  trustees,  though  a  mere  matter 
of  form,  as,  to  support  contingent  remainders ;  Biscoe  v.  Perkins,  1  Yes.  &  B. 
485 ;  their  estate  continues. 

Then,  the  word  property  in  the  will  was  sufficient  to  pass  copyhold,  if  such 
appeared 'to  be  the  testator's  intention;  Nicholls  v.  Butcher,  18  Ves.  jun.  193, 
Noel  V.  Hoy,  5  Madd.  88 ;  and  assuming  such  intention  to  be  apparent,  the 
operation  of  the  word  is  not  limited  by  its  being  accompanied  with  words  desig- 
native  only  of  personal  property,  as  thares,  &o. 

In  Doe  V.  Laaglands,  14  East,  370,  a  testator  possessed  of  real  and  personal 
property,  after  several  pecuniary  legacies,  "  gave  and  bequeathed  all  and  every 
the  residue  of  Inaprcperty,  goods  and  chattels,  to  be  divided  equaUy  between  A. 
lad  B.,  share  and  share  alike,  after  all  his  debts  paid  f'  the  personalty  was  not 
^oite  saffiMsient  to  pay  all  the  debts  and  legaoiesi  bat  it  was  held,  that  the  word 
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property,  though  thus  followed  by  goods  and  chaiUh,  was  snffieient  of  Haelf  to 
carry  the  realty. 

And  in  Doe  d.  Andrew  v,  Lainchbory,  11  East^  290^  it  was  held,  thai  a 
devise  of  all  the  residue  of  the  testator's  "  money,  stock,  i'^'^^per^,  and  effects, 
of  what  kind  or  nature  soever/'  to  A.  and  B.,  "  to  be  divided  equally  between 
^them,  share  and  share  alike,''  would  pass  real  as  well  as  per$omal  r^^iA 
estate,  where  from  other  parts  of  the  will  it  appeared  that  the  testator  1 
had  applied  the  words  property  and  effects  to  x^  estate.  As  where  he  began 
his  will  bv  stating,  '<  as  to  my  money  and  ^ects,  1  dispose  thereof  as  follows,'* 
&o.,  and  then  proceeded  to  dispose  of  parts  of  his  real  estate. 

Now,  it  cannot  be  supposed  that  the  testator  here  meant  to  die  intestate  as  to 
his  copyhold  property,  liter  having  expressly  mentioned  it  in  his  codicil.  But, 
by  his  codicil,  he  does  not  devise  the  copyhold  to  his  widow  immediately;  he 
directs  "  that  it  be  transferred  to  her :"  And  unless  it  passed  to  the  trustees 
under  the  word  property  in  the  will,  who  was  to  transfer  it?  This  transfer  was 
one  of  the  trusts  for  which  the  trustees  were  named.  There  is  no  ground  for 
the  argument  that  a  mere  power  would  have  sufficed,  since  the  devise  to  the 
trustees  is  direct,  and  conveys  an  interest.  It  is  a  devise  to  them  in  trust  to 
sell,  &c.,  and  not  a  mere  direction  that  the  property  shall  be  sold.  Go.  Lit  a. 
169.     Sugd.  on  Powers,  174,  and  the  authorities  there  cited. 

Assuming,  then,  that  the  widow  had  a  trust  estate  in  the  copyhold,  her  con- 
nexion with  the  trustees  is  sufficient  to  raise  a  privity  between  them  and  the 
tenant.  In  Gree  v,  Bolle,  1  Ld.  Raym.  716,  an  entry  by  a  cestui  gue  trust  was 
held  sufficient  to  prevent  the  statute  of  limitations  from  running  against  the 
trustee.  The  death  of  the  widow  did  not  determine  her  interest;  it  only 
enabled  the  trustees  to  sell  according  to  the  trusts  of  the  will :  and  till  they 
have  effected  a  sale,  the  widow's  interest  continues  in  her  executor. 

Our.  adv,  vult. 

TiNDAL,  C.  J.  This  is  an  action  of  replevin,  in  which  the  defendant  first 
makes  cognisance  as  bailiff  of  John  "^HodsoU  for  rent  due  the  25th  of  r«gii 
March,  1828 ;  and  secondly,  as  bailiff  of  John  Burton  for  the  same  rent;  I- 
and  the  question  raised  by  this  special  case  becomes  this, — whether  the  trustees 
took  such  estate  in  the  copyhold  under  the  will  or  codicil  as  to  support  the  cog- 
nisance in  the  name  of  the  surviving  trustee,  or  whether  the  wife  took  such 
interest  therein  under  the  codicil  as  to  support  the  cognisances  in  the  name  of 
her  personal  representative. 

And  looking  at  the  will  and  codicil,  which  are  framed  very  inartificially,  with 
the  view  of  discovering  the  intention  of  the  testator,  we  think  he  did  not  intend 
to  pass  by  his  will  any  interest  in  the  copyhold  premises  in  question  to  die 
trustees  named  therein. 

The  testator  appears  to  have  known  the  distinction  between  freehold,  copy- 
hold, and  leasehold  property ;  for  his  will  begins  with  the  express  devise  to  his 
trustees  of  three  freehold  messuages,  and  then  gives  direction  as  to  the  rents 
and  profits  of  the  same  messuages,  and  all  other  JreehMs  or  leaseholds  that  he 
might  be  possessed  of,  and  lastly  directs  the  division  of  his  said  three  freehold 
messuages,  either  by  sale  or  otherwise,  amongst  his  children.  Looking,  therefore, 
at  the  will  alone,  we  see  no  words  which  would  comprehend  the  cop}^old  within 
the  devise  to  the  trustees,  for  the  word  property  in  the  will  cannot  be  held  to 
refer  to  real  property  without  doing  violence  to  the  context  of  the  clause  in 
which  that  word  occurs ;  and  when  it  appears  that  the  testator,  after  making 
his  will,  though  how  long  after  is  left  uncertain,  makes  a  codicil  specifically 
disposing  of  his  copyhold,  if  affords  a  strong  ground  of  inference  that  the  tes- 
tator thought  his  copyhold  property  was  not  included  in  his  will;  and  it  still 
further  supports  this  construction,  that  the  general  effect  of  the  disposition  of 
the  copvhold  by  the  codicil  is  the  same  as  that  of  the  freehold  which  had  iJready 
passed  by  the  will,  vis.  that  the  wife  of  the  testator  should  receive  the  rents  and 
profits  during  her  *life,  and  after  her  death  a  sale  should  take  place  and  r*a\^ 
^  division  be  made  amongst  the  children.    So  that  the  disposition  of  the  *- 
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copyhold  made  by  the  codicil  would  appear  to  have  been  unnecessary,  except 
upon  the  supposition  that  the  testator  thought  he  had  not  disposed  of  it  by  the 
will. 

Uy  then,  the  copyhold  did  not  pass  by  the  will,  as  we  think  it  did  not,  so 
neither  did  it  pass  to  the  trustees  by  the  codicil ;  for  they  are  not  named  in  the 
codicil  either  expressly  or  by  any  necessary  implication :  so  that,  upon  the 
whole,  there  appears  no  estate  in  the  trustees  out  of  which  the  relation  between 
landlord  and  tenant  could  be  created,  and  the  cognisances  in  the  name  of  the 
surviving  trustee  do  therefore  altogether  fail. 

The  second  cognisance  depends  on  the  nature  of  the  interest  which  the  wife 
took  under  the  codicil :  and  it  appears  to  us  that  it  was  the  manifest  intention 
of  the  testator,  that  her  interest  in  the  respective  parts  of  the  copyhold  should 
be  co-extensive  with  the  leases  which  were  then  in  existence  of  those  respective 
parts,  unless  in  the  event  of  her  death  before  the  determination  of  the  respective 
leases,  in  which  case  her  interest  was  to  determine  with  her  life.  And  as  the 
ease  finds  that  the  leajse  which  includes  the  premises  for  the  rent  of  which  this 
distress  was  taken,  expired  on  the  25th  of  December,  1821,  it  follows  that  the 
whole  of  the  rent  dbtrained  for  accrued  since  the  time  when  the  wife's  interest 
under  the  codicil  had  expired,  and  consequently  that  there  could  be  no  holding 
by  the  tenant  under  her  personal  representative. 

We  therefore  think,  upon  the  second  cognisance  also,  the  verdict  must  be 
entered  up  for  the  plaintiff;  that  he  did  not  hold  under  Burton,  as  the  defend- 
ant has  alleged ;  and  that,  upon  the  whole,  the  verdict  is  to  stand  as  entered 
for  the  plaintiff.  Judgment  for  the  plaintiff. 
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A  mortgagee  is  not  permitted,  under  11  G.  2,  c.  19,  to  come  in  and  defend  aa  landlord  in  eject- 
ment, tmleaa  he  be  intereated  in  the  result  of  the  suit. 

Storks,  Seijt.,  had  obtained  a  rule  niti  for  a  mortgagee  to  be  permitted  to 
defend  in  this  cause  as  landlord. 

The  affidavit  of  the  mortgagee,  on  which  the  motion  was  made,  did  not  state 
that  the  mortgagee  had  any  interest  in  the  question  between  the  contending 
parties;  on  the  contrary,  it  was  rather  to  be  collected  that  the  mortgagee  was 
put  forward  to  serve  the  purposes  of  the  tenant ;  upon  which, 

WUdey  Serjt.,  who  showed  cause,  contended  that  the  Court  ought  not  to  per- 
mit the  mortgagee  to  defend  as  landlord,  unless  he  had  an  interest  m  the  question 
between  the  parties. 

Storks.  He  may  be  presumed  to  have  an  interest  in  any  question  touching 
the  land  conveyed  to  him,  and  is  always  admitted  to  defend,  unless  a  case  of 
collusion  be  clearly  made  out.    Doe  d.  Tilyard  v.  Cooper,  8  T.  R.  645. 

TiNDAL,  C.  J.  This  is  a  motion  under  the  11  Or.  2,  o.  19,  by  which  the 
Court  is  enabled  to  allow  the  landlord  to  make  himself  a  defendant  in  an  eject- 
ment for  property  demised  by  him,^  upon  certain  terms  prescribed  by  the  statute; 
and,  under  that  statute,  a  mortgagee  has  sometimes  been  considered  as  a  land- 
lord. But  the  question  to  be  considered  in  all  cases  is,  whether  he  be  himself 
♦6141  ^°^'^B^^  ^^  ^^®  result  of  the  suit,  or  whether  he  be  ♦merely  set  in 
-'  motion  for  the  purposes  of  some  other  person ;  and,  upon  the  affidavits 
befbre  ns,  we  think  that  the  latter  is  the  case  in  this  instance.  The  mortoacee 
does  not  swear  that  he  is  himself  interested  in  the  result,  and  it  is  probably 
immaterial  to  him  under  whom  the  tenant  immediately  holds.  We  think,  there* 
fore,  he  does  not  bring  himself  within  the  terms  of  the  act,  by  showins  that  this 
is  his  own  motion^  and  the  rule  must  be  Discharged. 

2A 
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BLOGO  V.  KENT.     May  24. 

Plaintiff  declared  on  an  agreement  to  employ  him  at  the  end  of  a  year. 

Defendant  pleaded  the  general  isaue,  and  that  there  was  no  memorandum  in  writing  of  the 

agreement,  aa  required  by  the  atatute  of  frauda.    Plaintiff  replied,  that  there  waa  auch  a 

writing : 
Held,  he  waa  bound  to  permit  an  inapection  of  it  by  defendant,  although  it  conaiated  only  of 

a  letter  from  defendant'a  agent. 

The  plaintiff  declared  on  an  agreement  to  take  him  into  a  certain  employ- 
ment at  the  end  of  a  twelvemonth. 

The  defendant  pleaded^  first,  the  general  issne ;  secondly,  that  there  was  do 
memorandum  of  the  agreement  in  writing  signed  by  the  party  to  be  charged, 
or  his  agent,  as  required  by  the  statute  of  frauds. 

The  plaintiff  replied,  that  there  was  such  a  writing;  on  which  the  defendant 
joined  issue,  and  obtained  a  judge's  order  for  an  inspection  of  the  writing. 

Tadd^f  Serjt.,  moved  to  discharge  this  order,  on  an  affidavit  that  the  writing 
referred  to  in  the  replication  consisted  only  of  letters  from  the  defendant's  agent. 

He  submitted^  that  such  letters  did  not  constitute  the  agreement,  but  were 
merely  evidentiary  of  it;  and  that  therefore  the  defendant  was  not  entitled  to  an 
inspection. 

*  Wtlde,  Seijt,  who  showed  cause,  urged,  that  upon  these  pleadinss  the  r^iK 
plaintiff  could  not  succeed,  unless  he  showed  an  agreement  in  writing ;  ^ 
and  as  he  admitted  by  his  replication  he  held  such  a  writing,  he  must,  upon 
the  principle  of  all  the  cases  on  the  subject,  be  considered  a  trustee  for  both 
parties,  and  bound  to  produce  the  writing. 

Toddy,  The  present  case  goes  beyond  all  that  have  preceded  it,  in  calling  for 
documents  which  are  only  evidence  of  a  contract,  and  not  the  contract  itself. 
If  the  defendant  had  pleaded  the  general  issue  only,  he  would  not  have  disco- 
vered the  existence  of  the  writing ;  and  he  ought  not  to  be  placed  in  a  better 
situation  by  putting  on  the  record  a  plea  unnecessary  to  his  defence,  since  the 
matter  advanced  in  it  might  have  been  taken  advantage  of  under  the  general 
issue. 

TiNDAL,  C.  J.  Upon  the  whole  of  these  pleadings  it  appears  that  there  is  a 
memorandum  in  writing  of  the  agreement,  on  which  the  plaintiff  proceeds.  I 
think  no  objection  arises  from  the  circumstance  of  there  being  two  pleas; 
for  the  purposes  of  this  application  it  must  be  taken  as  if  there  were  but  one, 
and  then  the  replication  virtually  inserts  in  the  declaration  an  averment  of  an 
agreement  in  writing.  It  appears  that  one  party  only  has  a  copy;  and  it  comes 
round  to  the  ordinary  case,  that  where  there  is  only  one  copy  of  the  contract  in 
dispute  between  the  parties,  the  party  who  holds  it  is  a  trustee  for  the  produc- 
tion of  it  to  the  other  party.  The  writing,  therefore,  must  be  produced  to  the 
defendant,  and  the  rule  for  setting  aside  the  judge's  order  be        Discharged. 
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A  plea  of  privilege,  after  a  apecial  imparlance,  ia  ill  on  demurrer ;  but  the  plaintiff  cannot 

treat  it  aa  a  nullity,  and  aign  judgment. 

In  this  action  the  defendant,  after  imparling  with  a  saving  of  all  exceptiond 
to  the  writ,  pleaded  his  privilege  as  an  attorney  of  the  Court  of  King's  Bench. 

The  plaintiff  treated  the  plea  as  a  nullity,  and  signed  judgment ;  whereupon 
Cra8$9  Seijt.,  obtained  a  rule  nisi  to  set  aside  the  judgment  as  irregular. 

Wiidef  Seijt.  The  plea  is  a  nullity,  and  the  plaintiff  is  entitled  to  judgment. 
It  is  a  plea  to  the  jurisdiction  of  the  Court;  Chatland  v.  Thomley,  12  East, 
644;  and  a  plea  to  the  jurisdiction  of  the  Court  cannot  be  pleaded  after  a  medal 
imparlance,  with  a  saving  of  all  exceptions  to  the  wrii^  hiU,  or  count:  ii  it  be 
proposed  to  plead  such  a  plea  after  imparlance,  the  plaintiff  must  obtain,  by  ap- 
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Elication  to  the  Court  within  the  first  four  days  of  term,  a  ^en«raJ»ecta^impar- 
tnce,  with  a  saving  of  all  advantiM^es  and  exceptions  tohcUioever:  2  Wm.  Saund. 
2,  n.  (2);  Bac.  Abr.  Abatement  (C).  Without  such  a  condition,  it  would  be  in- 
consistent for  the  defendant  to  disclaim  the  jurisdiction  of  a  Court  of  which  he 
had  claimed  an  indulgence. 

(yross.  This  is  not  a  plea  to  the  jurisdictioUi  but  a  plea  of  privilege ;  and 
Bac.  Abr.  Fleas  (£.),  and  Oilb.  Hist.  C.  P.  185,  are  authorities  to  show 
that  it  may  be  pleaded  after  a  special  imparlance.  Even  if  it  were  other- 
wise, the  question  is  at  least  a  question  of  nicety  and  difficulty,  which  was  de- 
bated on  demurrer  in  Wentworth  v.  Squibb,  1  Lutw.  43,  640 ;  and  the  plaintiff 
^yr-t  should  have  ^demurred  or  have  applied  to  the  Court,  instead  of  snapping 
^  a  judgment  and  treating  as  a  nullity  a  plea  the  validity  of  which  was  at 
least  a  matter  for  discussion. 

TiNDAL,  C.  J.  We  think  that  this  plea  would  not  have  been  sustainable, 
if  demurred  to :  at  the  same  time,  as  the  question  involved  a  point  of  nicety, 
the  party  was  not  entitled  to  treat  the  plea  as  a  nullity.  The  judgment,  there- 
fore, must  be  set  aside,  on  condition  of  the  defendant's  pleading  to  the  merits 
of  the  action.  Rule  absolute. 


CARTER,  Assignee  of  PEER,  a  Bankrupt,  v.  BRETON.    May  24. 

After  a  secret  act  of  bankruptcy  by  P.,  defendant  accepted  a  bill  of  exchange  for  him  for  982. 
at  three  months,  which  P.  paid  to  a  creditor  standing  by ;  later,  in  the  course  of  the  same 
day,  P.  agreed  to  sell  defenaant  four  horses  as  security  for  702.  of  the  98/.  The  horses  were 
saosequently  delivered  to  the  defendant,  who  paid  the  982.  bill  when  it  became  due  : 

Held,  that  the  transaction  was  not  protected  by  the  eighty-second  section  of  6  G.  4,  e.  16. 

Tbovsb  by  the  plaintiff,  as  assignee  of  Peer,  for  four  horses. 

At  the  trial  before  Tindal,  C.  J.,  Middlesex  sittings  after  Hilary  term,  it  ap- 
peared that  after  Peer  (a  coach  proprietor)  had  committed  the  act  of  bankrupt- 
cy on  which  the  commission  iissued,  'and  which  act  was  unknown  to  the  defend- 
ant, the  defendant  accepted  a  bill  of  exchange  for  98/.  at  three  months  for 
Peer's  accommodation ;  this  bill  was  immediately  transferred  by  Peer  to  Bam* 
ford,  one  of  his  creditors,  who  carried  it  away. 

After  this  transaction,  but  in  the  course  of  the  same  day,  Peer  and  the  de- 
fendant had  a  conversation  as  to  security  to  be  given  to  the  defendant  in  consi- 
*filR1  ^^^^^^^  ^^  ^^^  acceptance ;  and  it  was  agreed  between  them  that  Peer 
^  ^should  sell  to  the  defendant,  for  70/.,  the  four  horses  which  were  the 
subject  of  the  present  action.  In  order  to  accommodate  Peer,  he  was  permitted 
for  a  short  time  to  continue  to  employ  them  with  his  coach ;  but  they  were  sub- 
sequently delivered  to  the  defendant,  who  paid  the  98/.  bill  when  it  became 
due.  The  commission  was  issued  against  Peer  within  two  calendar  months  of 
the  defendant's  accepting  the  bill  of  exchange.  The  jury  found  that  there  was 
a  hondjide  sale  of  the  horses,  and  gave  their  verdict  for  the  defendant. 

SpafikUy  Seijt.,  obtained  a  rule  nisi  for  a  new  trial  on  various  grounds,  but 
the  decision  of  the  Court  turning  exclusively  on  the  question,  whether  or  not 
the  above  transaction  amounted  to  a  sale  under  the  eighty-second  section  of  6 
G.  4,  0.  16,  this  report  of  the  previous  discussion  is  also  limited  to  that  point. 

Wildey  Serjt.,  who  showed  cause,  relied  on  the  finding  of  the  jury :  he  main- 
tained also  that  the  whole  dealing  between  the  defendant  and  Peer  was  one 
transaction ;  that  the  defendant  had  in  effect  purchased  the  horses,  by  paying, 
at  Peer's  request,  a  creditor  of  Peer's;  that  it  was  immaterial  whether  the 
hoi*ses  were  paid  for  by  money  or  bills,  and  equally  so  whether  the  money  or 
bills  were  put  into  PeePs  hands,  or  at  his  request  into  the  hands  of  his  creditor 
standing  by.  The  manifest  object  of  the  statute  was  to  protect  hondjide  trans- 
fers, and  there  was  nothing  to  impeach  the  bona  fides  of  this. 

In  Hill  V,  Famell;  9  B.  &  C.  45,  where  A.  purchased  of  B.,  a  hop  merchant^ 
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a  library;  and  paid  him  the  valae,  and  B.,  at  that  time,  had  committed  an  act 
of  banlmiptcy,  of  which  A.  had  no  knowledge ;  it  was  held,  that  the  assignees 
oould  not  recover  the  value  of  the  books,  without  at  least  tendering  the  prioe, 
inasmuch  as  the  payment  *made  by  A.  was  declared  valid  by  the  6  G-.  4,  piegi  g 
0.  16,  s.  82 ;  and  in  order  to  eive  full  effect  to  that  enactment,  A.  must  ^ 
at  least  have  a  lien  on  the  books,  in  respect  of  which  he  had  made  the  payment, 
until  the  assignees  tendered  him  the  sum  paid.  Cash  v.  Young,  2  B.  a  0.  413, 
is  a  decision  to  the  same  effect  on  the  statute  1  Jao.  1,  c.  15,  s.  14,  which  pro- 
tected payments  made  in  the  ordinary  course  of  trade. 

Spankie.  The  bona  fdu  of  the  transfer  will  not  entitle  the  defendant  to 
retain  these  horses,  or  protect  the  transaction,  unless  it  can  be  said  to  amount  to  a 
payment  to  a  creditor  of  the  bankrupt  on  the  day  of  the  transfer,  within  the  mean- 
ing of  the  eighty-second  section  of  6  G-.  4,  c.  16,  which  enacts,  '^  that  all  payments, 
really  and  hon&fide  made  by  any  bankrupt,  or  by  any  person  in  his  behalf,  before 
the  date  and  issuing  of  the  commission  against  such  bankrupt,  to  any  creditor  of 
such  bankrupt  (such  payment  not  being  a  fraudulent  preference  of  such  creditor), 
shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bank- 
rupt committed.'^  Here,  were  two  separate  transactions :  the  acceptance  of  the 
bill  for  the  accommodation  of  the  bankrupt;  and  subsequently  the  transfer  of  the 
horses  by  the  bankrupt  to  the  acceptor,  by  way  of  security  for  the  payment  of 
the  bill,  for  which  he  had  made  himself  responsible.  At  the  time  of  the  accept- 
ance, and  transfer  of  the  bill  to  Bamford,  the  transfer  of  the  horses  to  Uie 
defendant  had  never  been  thought  of.  It  is  impossible,  therefore,  to  say  that 
the  bill  was  given  to  the  creditor  as  payment  for  the  horses.  It  was  siven  ae 
an  aocomm<3ation  to  the  bankrupt;  and  the  horses  were  aDierwarcb  made 
over  to  the  acceptor  in  return  for  that  accommodation.  It  would  be  a  violent 
application  of  the  vtf^ cfMw  Kporipov  to  qbHX  this  a  sale.  In  Hill  v.  *Famell,  r*g20 
the  transaction  was  at  least  uno  flaiUj  though  even  there  it  was  doubted  ■- 
whether  the  assignees  had  not  me  right  to  rescind  it;  and  in  Cash  v.  Young, 
there  was  a  payment  to  a  creditor.  But  in  Bishop  v.  Crawshay,  3  B.  &  C.  415, 
where  A.,  a  merchant  in  London,  ordered  goods  to  be  made  by  B.,  a  manufac- 
turer in  the  country ;  the  goods  were  made  to  order,  but,  before  they  were 
fbrwarded  to  A.,  B.  committed  an  act  of  bankruptcy,  and  afterwards  shipped 
the  goods,  having  previously,  but  after  the  act  of  banKruptcy,  drawn  upon  A.  a 
bill  of  exchange  for  a  larger  sum  than  the  price  of  the  soods  ordered,  wnich  bill 
A.  accepted,  not  then  knowing  that  B.  had  committea  an  act  of  bankruptcy : 
the  goods  having  afterwards  come  to  the  possession  of  A.,  it  was  held  that  the 
assignees  were  entitled  to  recover  them,  because  the  property  in  them  remained 
in  the  bankrupt,  both  at  the  time  when  the  act  of  bankruptcy  was  committed, 
and  when  the  bill  was  accepted  by  A.,  and  therefore  this  was  not  a  miyment 
]>rotected  by  the  1  Jac.  1,  c.  15,  s.  14,  because  A.  was  not  a  debtor  of  B.  at  the 
time  when  the  acceptance  was  given.  Cur,  adv.  vuU. 

TiNDAL,  C.  J.  One  question  in  this  case,  and  the  only  one  upon  which  it  is 
necessary  to  give  a  decision,  b,  whether  the  transaction  between  the  bankrupt 
and  the  defendant,  under  which  the  delivery  of  the  horses  was  made,  &lls  within 
and  is  protected  by  the  eighty-second  section  of  the  statute  6  G-.  4,  c.  16. 

The  defendant,  at  the  request  of  the  bankrupt,  after  the  committing  of  a 
secret  act  of  bankruptcy,  accepts  a  bill  of  exchange  for  98^.  for  the  bankrupts 
accommodation,  which  bill  is  paid  to  Bamford,  a  creditor  of  the  bankrupt,  who 
carries  the  same  way. 

"^In  the  course  of  the  same  evening,  but  after  that  transaction  is  com-  ^craoi 
pkted,  the  bankrupt  and  the  defendant  have  further  conversation  as  ^ 
to  the  security  to  be  given  to  the  defendant,  and  it  is  agreed  between  them  that 
the  bankrupt  shall  sell  to  the  defendant  four  of  his  horses,  being  the  same 
horses  for  which  this  action  of  trover  is  brought,  for  70/.,  being  part  of  the 
amount  of  the  acceptance.  The  horses  are  at  a  subsequent  time  put  into  the 
possession  of  the  defendant,  and  the  bill  for  98/.  is  paid  by  the  defendant  when 
it  arrives  at  maturity. 
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These  are  the  &ct8  of  the  case.  It  is  contended  by  the  defendant,  that  the 
transaction  is  protected  by  the  eighty-second  section  of  the  statute,  on  the 
authority  of  the  two  cases  to  which  he  has  referred.  It  is  to  be  observed,  that 
in  each  of  these  cases,  the  transaction  was  that  of  a  direct  distinct  sale  and  pay- 
ment of  the  price ;  and  the  Court  of  King's  Bench  held  the  earlier  case  to  be 
within  the  protection  of  the  1  Jao.  1,  o.  15,  and  the  latter  within  the  eighty- 
second  section  of  the  recent  act,  not  upon  the  ground  that  the  property  passed 
by  the  sale,  but  that  the  payment  could  not  be  deemed  a  valid  payment  for  any 
beneficial  purpose  to  the  par^  paying,  unless  he  was  allowed  to  retain  the  goods 
so  long  ae  he  was  kept  out  of  tbe  money.  In  &ot,  no  one  of  the  bankrupt  acts 
protects  a  sale  by  the  bankrupt,  as  a  sale,  but  merely  the  payment  of  the  price. 
But  this  case  appears  to  us  not  to  be  so  much  a  sale  of  goods  with  payment 
of  the  price,  as  a  sale  of  goods  with  an  agreement  to  set  off  the  price  against  a 
liability  on  the  part  of  the  bankrupt. 

It  would  be  dangerous  to  extend  the  appHoation  of  the  decided  cases  so  as  to 
g^ve  effect  to  a  set-off  in  consequence  of  a  subsequent  sale. 

This  was  an  acceptance  lent  by  the  defendant  for  a  larger  sum,  without  any 
reference  to  the  sale  of  the  horses,  which  was  not  then  thought  of;  and  whether 
^AAi  ^  *^  short  interval  before,  or  at  a  long  one,  can  make  no  difference  in 
J  the  principle  of  the  decision.  Treating^  therefore,  the  acceptance  by 
the  defendant,  which  was  afterwards  honoured,  as  an  actual  advance  of  money, 
which  is  the  most  finvourable  way  of  oonsiderinff  it  for  the  defendant,  the  trans- 
action amounts  to  no  more  than  a  set-off  of  the  price  of  the  horses  against  a 
by-gone  debt ;  which  set-off  is  agreed  u^n  after  a  secret  act  of  bankruptcy : 
and  we  do  not  think  this  can,  in  anv  pomt  of  view,  be  considered  a  payment 
within  the  eighty-second  section  of  the  act. 

The  case  seems  to  us  to  come  nearer  that  of  Bishop  v,  Crawshay,  cited  by 
theplaintifis,  than  that  of  Hill  v.  Farnell. 
The  consequence  is,  that  a  new  trial  must  be  had.  Rule  absolute. 


BEOULA  OENEBALIS. 


It  is  okdebxd  oy  the  Court,  that,  in  future,  in  Hilary  and  Trinity  terms, 
no  motion  for  a  new  trial  shall  be  heard,  unless  such  motion  be  actually  made 
within  the  first  four  days  of  each  of  the  said  terms. 

N.  0.  TlNDAL. 

J.  A.  Park. 
S.  Oasblxx. 

J.  B.  BOSANQTTXT. 
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LAPITTE  t;.  BLATTER.    June  12. 

The  drawer  of  a  diihonoured  dill  is  entitled  to  notice  of  dishonour,  although  he  knows  the  bill 
will  not  be  paid  by  the  acceptor,  provided  he  has  reason  to  expect  it  will  be  paid  by  any  other 
person,  or  has  a  remedy  over  against  such  person. 

AoTiON  by  endorsee  on  a  bill  of  exchange  for  81&/.  16<.  10d,y  drawn  by 
defendant  Febmary  18,  1829,  at  four  months  after  date,  and  aooepted  by  Henry 
Tebbs,  payable  at  Messrs.  Barnetts  and  Co.,  Lombard  Street. 

About  a  fortnight  after  the  bill  became  due,  the  defendant  received  a  letter 
from  the  plaintiflr  s  attorney  demanding  payment,  but  no  express  notice  of  dis- 
honour was  oyer  giyen,  and  the  phuntiffsought  to  supply  the  omission  by  showing 
that  the  defendant  had  no  effects  in  the  hands  of  Tebbs,  and  knew  the  bill  woula 
not  be  paid  by  him :  as  to  which,  the  evidence  was,  a  conversation  between  the 
defendant  and  Tebbs  in  May  1829,  when  Tebbs  said  that  he  had  received  no 
^'value  for  the  bill ;  that  he  had  not  the  means  of  taking  it  up;  and  that  rtf^^A 
he  was  a  ruined  man,  in  consequence  of  the  conduct  of  one  Bose,  who  ^ 
had  got  him  to  accept  the  bill.  The  defendant  expressed  surprise,  saying;  Rose 
had  told  him  that  Tebbs  was  indebted  to  him.  Rose.  Tebbs  denied  the  existence 
of  any  such  debt :  but  it  was  explained  to  him  that  the  defendant  was  not  the 
person  to  pay  the  bill,  he  having  reason  to  expect  that  Rose  would  provide 
funds  for  the  payment,  and  that  at  all  events,  if  Rose  did  not  pay,  the  defend- 
ant would  have  a  remedy  over  against  Rose. 

Tebbs  and  the  defendant  had  never  had  any  transactions  together,  but  it  came 
out  that  Rose  owed  the  defendant  1000/. 

A  verdict  having  been  found  for  the  plaintiff,  at  the  trial  before  Tindal,  C.  J-; 
London  sittings  after  Michaelmas  term  last,  with  leave  for  the  defendant  to  move 
to  set  it  aside  and  enter  a  nonsuit, 

WUde,  Seijt.,  moved  accordingly.  The  drawer  of  a  bill  is  primA  fw^  en- 
titled to  notice  of  dishonour ;  the  party  who  sues  must  establish  the  ground  of 
dbpensation,  if  any  exist,  and  there  is  seldom  such  a  coincidence  of  circum- 
stances as  to  admit  of  such  dispensation.    It  must  be  shown,  that  neither  when 

(282) 
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the  bill  was  drawn,  nor  when  it  became  due,  had  the  acceptor  anv  aasets  in 
respect  of  which  there  was  a  reasonable  expectation  the  bill  would  be  paid ;  it 
should  also  be  shown,  that  neither  among  the  parties  to  the  bill,  nor  elsewhere, 
were  there  any  one  against  whom  the  drawer  had  any  expectation  of  reimbursing 
himself;  for  if  he  have  any  such  expectation,  he  is  entitled  to  notice,  in  order 
that  he  may  enforce  his  chum  without  delay.  The  mere  circumstance  that  the 
party  sued  knew  the  bill  would  not  be  paid  by  the  acceptor,  does  not  dispense 
♦^9^1  ^^  ^®  necessity  of  giving  him  notice  of  dishonour.  Staples  v.  ^Okines, 
^^^^  1  Esp.  332,  Clegg  v.  Cotton,  8  B.  &  P.  239,  Whitfield  t;.  Savage,  2  B.  & 
P.  277,  Esdaile  v.  Sowerby,  11  East,  117 ;  where  Lord  Ellenborough  said,  ''  As 
to  knowledge  of  the  dishonour  by  the  person  to  be  charged  on  the  bill,  being 
equivalent  to  due  notice  of  it  given  to  him  by  the  holder,  the  case  of  Nicholson 
i;.  Oouthit  is  so  decisive  an  authority  against  that  doctrine,  that  we  cannot  enter 
again  into  the  discussion  of  it  ;**  and  Bayley,  J., ''  It  was  said  in  Tindal  v.  Brown, 
1  T.  B.  167,  that  notice  means  something  more  than  knowledge.''  In  Cory  v. 
Scott,  3  B.  &  A.  622,  Abbott,  C.  J.,  said,  <<That  decision,  which  substituted 
knowledge  for  notice,  I  have  always  regretted,  because  it  introduced  nice  distinc- 
tions into  the  law,  instead  of  adhering  to  a  plain  and  intelligible  rule.  As  I 
have  always  thought  that  it  would  have  been  better  never  to  have  considered 
knowledge  as  equivalent  to  notice,  I  cannot  consent  to  carry  the  law  one  stop 
farther.'^ 

'  Nor  will  the  known  insolvency  or  bankruptoy  of  the  acceptor  dispense  with 
notice.  Russell  v,  Langstaffe,  Dougl.  515,  Warrington  v.  Furbor,  8  East,  242, 
Nicholson  v.  Gouthit,  2  H.  Bl.  610,  Rohde  v.  Proctor,  4  B.  &  C.  517,  Smith  v, 
Beckett,  13  East,  187,  Thackray  v.  Blackett,  3  Campb.  164.  If  there  be  any 
expectation  that  the  bill  will  be  paid,  notice  cannot  be  dispensed  with.  Oix  v. 
Maginnis,  7  East,  358,  Legge  v.  Thorpe,  12  East,  171,  Rucker  v.  Hiller,  3 
Campb.  217,  16  East,  43.  And  if  the  party  sued  have  any  remedy  over,  though 
not  on  the  bill,  he  is  entitled  to  notice.     Brown  v.  Maffey,  15  East,  216. 

Taddyy  Seijt.,  showed  cause,  and  relied  on  Bickerdike  v,  Bollman,  1 T.  R. 
*6261  ^  '  where  it  was  established  that  a  drawer  is  *not  entitled  to  notice* 
^  where  he  has  no  effects  in  the  hands  of  the  drawee,  because  he  cannot 
be  injured  by  want  of  notice :  and  the  Court  will  not  look  beyond  the  parties  to 
the  bill.  The  circumstance,  therefore,  of  the  drawer  expecting  the  bill  to  be  paid 
by  a  stranger,  or  having  any  remedy  over  against  him,  will  not  of  itself  entitle 
him  to  notice.  In  Brown  v.  Maffey  and  Cory  v.  Scott,  the  expectation  of  pay* 
ment  and  the  remedy  over  were  confined  to  parties  to  the  bill. 

Taddy  then  contended,  that  the  letter  of  the  plaintiff's  attorney  was  equiva- 
lent to  notice  of  dishonour;  but  the  Court  decided  at  once  that  it  was  clearly 
insufficient. 

Wilde  in  support  of  his  rule,  (RusseUf  Seijt.,  was  with  him,)  observed,  that 
the  decision  in  Bickerdike  v,  Bollman  had  always  been  disapproved  of,  and 
could  not  be  supported  except  under  circumstances  precisely  the  same.  It  was 
distinguishable  from  the  present  case  in  the  circumstance  that  the  drawer  had 
no  remedy  over. 

TiNDAL,  C.  J.  Bickerdike  v.  Bollman  has  always  been  considered  as  an 
excepted  case  ;  and  perhaps  it  applies  only  where  the  bill  has  been  accepted  for 
the  accommodation  of  the  drawer,  who,  in  such  case,  if  he  knew  that  the  acceptor 
had  no  assets,  can  incur  no  damage  from  want  of  notice.  The  principle  of  that 
case,  therefore,  is  not  to  be  extended.  And  in  many  other  decisions,  particu- 
larly in  Rucker  v,  Hiller,  16  East,  43,  it  has  been  laid  down,  that  the  drawer 
is  entitled  to  notice  if  he  have  reasonable>  ground  to  expect  the  bill  will  be  paid, 
a} though  he  have  no  asseto  in  the  acceptors  hands. 

The  question,  therefore,  is,  whether  as  the  evidence  stands  in  this  case,  the 
«rg27-i   orawer  had  reasonable  grounds  *to  expect  that  the  acceptor  or  some  one 
-'   else  would  pay  the  bill,  although  the  drawer  had  no  assets  in  the  accept- 
or's hands ;  and  when  we  fibid  the  acceptor  saying  he  had  not  the  means  of 
paying  the  bill  in  consequence  of  Rose's  misconduct,  it  seems  to  have  been  un- 
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deretood  that  Rose  waa  the  person  who  was  to  take  up  the  bill.  And,  as  Rose 
owed  the  drawer  1000^.,  he  had  occasion  to  watch  the  proceedings  of  Rose  as 
well  as  of  the  acceptor,  and  so  was  exposed  to  injury  by  the  want  of  notice. 

Park,  J.,  was  absent  at  chambers,  but  his  concurrence  in  tiie  judgment  was 
stated  by  the  Chief  Justice. 

BosANQUBT,  J. (a)  The  general  rule  is,  that  the  drawer  is  entitled  to  notice 
of  the  dishonour  or  the  bill,  and  Biekerdike  v.  BoUman  is  an  excepted  case,  the 
principle  of  which  is  not  to  be  extended.  In  the  case  of  an  accommodation  bill, 
the  drawer  has  no  reason  to  expect  the  bill  will  be  paid  unless  he  pays  it  him- 
self; but  in  other  cases  it  is  established,  that  the  drawer  is  entitled  to  notice  if 
he  have  a  reasonable  expectation  that  the  bill  will  be  paid.  It  is  manifest  here  that 
the  drawer  lent  his  name  in  the  expectation  that  Rose  would  provide  for  the 
bill ;  he  was,  therefore,  entitled  to  notice  of  its  dishonour.        Rule  absolute. 

(a)  Gaselee,  J.,  delivored  no  opinion»  not  having  been  present  during  the  argument  oa  the 
part  of  the  plaintiff. 
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The  eheriff  may,  eren  after  he  is  in  contempt  for  not  bringing  in  the  body,  put  in  baih  to  inr- 
render  the  defendant  withoat  the  conaeDt  of  tiie  defendant,  and  notwithstanding  the  originai 
bail-piece  ia  still  on  the  file. 

Thx  defendants  Jones  and  Pitt  having  been  arrested  in  this  cause,  and  the 
bail  of  which  they  had  given  notice  not  having  justified,  the  sheriff  was  ruled  to 
bring  in  the  body,  and  the  rule  having  expired,  an  attachment  issued  agaiuBt 
kirn ;  when  the  old  bail-piece  being  still  on  the  file,  the  sheriff,  without  the 
knowledge  of  the  defendants,  put  in  fresh  bail  for  the  purpose  of  rendering,  and 
then  rendered  the  defendants. 

Pitt,  one  of  the  defendants,  now  objected  in  person  to  this  course  as  ifre^aff 
contending,  that  as  long  as  the  old  bail-piece  remained  on  the  file,  the  original 
tMfcil  were  alone  competent  to  render  the  defendants,  for  which  he  referred  to 
Sharp  V,  Sheriff,  7  T.  R.  226,  and  contended,  on  theauthoritjr  of  Bex  v.  Sheriff 
of  Essex,  5  T.  R.  683,  and  many  other  cases,  that  after  the  attachment  had 
tssued,  the  sheriff  could  not  purge  his  contempt  except  with  the  consent  of  the 
defendants.  Park,  J.,  having  referred  to  Evans  v.  Swete,  2  Bingh.  271)  the 
defendant  Pitt  admitted,  that  what  he  complained  of  had  prevailed  in  practice; 
bVLt  urged  that  the  praotioe  was  erroneous,  and  at  variance  with  all  the  other 


TiNDAL,  C.  J.  No  case  has  been  made  out  for  the  interference  of  the  Ooort, 
on  this  ground.  The  defendant  complains  that  he  has  been  rendered  to  prison 
by  persons  who  are  strangera  to  him ;  but  it  appears  by  his  affidavit,  that  those 
persons  were  bail  put  in  by  the  sheriff  for  the  purpose  of  rendering :  the  ques- 
tion, ^therefore,  is,  whether  the  practice  of  this  Court  allows  the  sheriff  m^q 
to  put  in  bail  to  protect  himself,  where  the  bail  put  in  by  the  defendant  ^ 
have  omitted  to  justify,  lliere  are  several  cases  which  establish  that  he  has 
tiie  power  of  doing  so,  and  in  partioular  Haggett  v.  Argent,  7  Taunt.  47.  Such 
has  been  the  invariable  praotioe,  and  it  must  be  immaterial  to  the  defendant 
whether  he  is  surrendered  by  one  set  of  bail  or  the  other. 

As  to  the  objection,  that  the  sheriff  cannot  do  this  after  he  is  hi  contempt; 
however  it  might  be  urged  on  the  part  of  the  plaintiff,  if  he  waives  it,  it  is  n^^ 
open  to  the  defendant  to  raise  such  an-  objection ;  and  I  see  no  reason  why  the 
sheriff,  as  a  public  officer,  should  not  have  every  indulgence  to  enable  him  to 
make  the  render. 

The  defendant  took  nothing  on  this  ground,  but  having  objected  that 
the  sheriff's  officer  had  charged  him  1/.  8a.  for  the  axrost,  a  rule  nui 
was  granted  to  refer  it  to  the  prothonotary,  to  ascertain  what  the 
offioer  was  entitled  ta 
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Testator,  after  bequeathing  pecuniary  legacies  to  his  children,  devised  to  his  widow  the  ib^s 
«/  hit  remaining  proffeHj  in  the  Bank  of  England  or  otherwise,  and  also  a  freehold  house  in 
S.,  a  freehold  estate  in  K.,  a  copyhold  estate  in  B.,  and  a  leasehold  estate  in  A.,  with  all  riffht 
and  title  to  the  same :  Held,  that  the  widow  took  a  fee  in  the  freehold,  and  a  customary  Tee 

in  the  copyhold. 

• 

Bt  order  of  the  Master  of  the  Bolls^  the  following  case  was  sobmitted  for 
the  opinion  of  this  Conrt : — 

Thomas  Sharp,  late  of  Silver  street;  in  the  parish  of  St.  Botolph,  in  the  town 
of  Cambridge,  tulor,  deceased,  the  late  husband  of  the  defendant,  being  in  his 
lifetime,  and  at  the  time  of  his  death,  seised  in  fee-simple  of,  or  well  entitled  to 
considerable  real  estates,  made  his  will,  bearing  date  the  80th  of  October,  1822 ; 
and  thereby,  after  directing  that  his  just  debts,  funeral  expenses,  and  the 
charges  of  proving  his  will,  should  be  paid  and  satisfied  by  his  executrix  and 
executors  thereinafter  named,  and  after  giving  several  pecuniary  legacies  for 
the  benefit  of  his  children  therein  mentioned,  proceeded  in  the  words  following, 
that  is  to  say : — *'  I  give  and  bequeath  to  my  dear  wife  Emilia  Sharp,  the  whole 
of  my  remaining  property  in  the  Bank  of  England  or  otherwise ;  and  also  a 
freehold  house  which  I  now  live  in,  situated  in  Silver  street,  in  the  parish  of 
St.  Botolph,  in  the  town  of  Cambridge ;  also  a  freehold  estate  in  Regent  street, 
in  the  parish  of  St.  Andrew,  in  the  town  of  Cambridge ;  also  about  sixty-one 
acres  of  freehold  land,  with  house  and  bams  thereon,  situated  in  the  fens  and 
in  the  parish  of  Bottisham,  in  the  county  of  Cambridge ;  also  about  sixteen 
acres  of  fen  land,  freehold,  with  a  house  and  bam  thereon,  adjoining  the  above 
fflxty-one  acres  of  land  in  Bottisham  fen ;  also  about  twelve  acres  of  freehold 
fen  land  in  the  parish  of  Stretham,  in  the  Isle  of  Ely,  in  the  county  of  Cam- 
1^911  bridge ;  also  a  copyhold  ^estate  of  the  manor  of  Ely  Barton,  and  now 
•J  occupied  by  Mr.  Benjamin  Pope,  of  Stretham,  and  is  the  estate  I  lately 
purchased  of  Mr.  Aswell  Peacock;  also  a  leasehold  estate  purchased  of  the 
assignees  of  Mr.  D.  Blacklce,  and  which  is  in  the  parish  of  St.  Andrew  the  Less, 
otherwise  called  Barnwell,  in  the  town  of  Cambridge,  with  all  right  and  title  to 
the  same.  I  also  leave  my  wife  all  moneys  that  should  be  in  my  possession  at 
my  decease,  and  all  moneys  due  to  me  on  all  mortgages,  notes,  or  note  of  hand, 
with  all  interest  due  thereon ;  also  all  my  household  furniture,  plate,  linen, 
china,  and  glass,  and  all  other  effects.  I  also  leave  my  dear  wife  Emilia  Sharp, 
all  my  share  of  the  property  due  to  me  out  of  the  business,  as  carried  on  in  the 
firm  of  Messrs.  William  Sharp,  Thomas  Sharp,  and  Frederick  Sharp  only ;  the 
property  so  belonging  to  my  share  consists  of  estates,  freehold  and  leasehold 
messuages,  bonds,  notes  of  hand,  bills  and  drafts,  cash  and  moneys  in  the  bank- 
er's hands,  and  outstanding  debts,  and  the  stock  in  trade." 

The  testator  died  on  the  6th  March,  1823,  without  revoking  or  altering  his 
will,  leaving  the  defendant,  his  widow,  and  the  plaintiff,  his  eldest  son  and  heir 
at  law,  and  also  his  heir  by  the  custom  of  the  manor  of  Ely  Barton,  him 
surviving. 

The  estates  devised  by  the  said  will  consisted  of  the  several  freehold  and 
copyhold  messuages,  lands,  tenements,  and  hereditaments  in  the  will  particularly 
described,  and  the  question  for  the  opinion  of  the  Court,  was. 

Whether  the  defendant,  Emilia  Sharp,  was  entitled  to  an  estate  for  her  life, 
or  to  an  estate  in  fee  simple  in  all  or  any,  and  which  of  the  messuages,  lands, 
tenements,  and  hereditaments  devised  by  the  said  will  of  her  late  husband 
Thomas  Sharp,  the  testator. 
*6S21       ^be  case  was  argued  in  Easter  term. 

J  Scriven,  Serjt.,  for  the  plaintiff.  The  defendant  took  only  an  estate 
for  life.  In  a  devise  of  real  property,  where  there  are  no  words  of  inheritance, 
md  no  necessary  implication  from  the  language  of  the  will  to  give  a  larger  estate, 
ihe  devisee  takes  only  a  life  interest.  Loveacres  v.  Blight,  Cowp.  355^  Bowes 
V.  Bladkett,  Cowp.  240 
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There  is  nothing  from  which  such  an  implication  can  arise  in  the  present  will 
unless  it  be  the  word  estate.  But  that  wonl  alone  will  not  conTej  a  fee.  There 
must  be  other  expressions  indicating  the  testator's  intention ;  I>enn  v,  Oaskin, 
Cowp.  657,  Frogmorton  v.  Wright,  3  Wils.  414,  Ooodright  d.  Ihrewry  v.  Bar- 
ron, 11  East,  220,  Wilkinson  v.  Merryland,  cited  in  1  Comyns,  253, 339,  Pier- 
Bon  V,  Viokers,  5  East,  547 ;  or  a  charge  of  debts  on  the  freehold,  as  in  Denn  v. 
Mellor,  5  T.  R.  558.  The  heii'  is  not  to  be  disinherited  unless  the  intention  be 
clear.  Right  v,  Sidebotham,  Bougl.  759,  Doe  d.  Pulteney  v,  Cavan,  5  T.  R 
567,  Doe  v.  Wright,  8  T.  R.  64,  Roe  t;.  Yeud,  2  N.  R.  214,  Timewell  v.  Per- 
kins, 2  Atk.  102.  The  word  estatey  as  used  in  this  will,  is  desi^atiye  of  locality 
only,  not  of  interest;  and  the  words  ''with  all  right  and  title  to  the  same'^' 
indicate  only  an  intention  that  the  enjoyment  should  be  nnintermpted.  Those 
words,  too,  apply  only  to  the  estate  in  Barnwell. 

Adams,  Seijt.,  contrd.     The  defendant  took  a  fee  in  all  the  property,  for  the 
testator's  intention  to  devise  &  fee  to  her  is  sufficiently  apparent  in  the  circum- 
stance of  his  leaving  pecuniary  bequests  to  all  his  childnn,  and  *then  r^goo 
giving  to  his  wife  ''  the  whole  of  his  remaining  property,''  concluding  ^ 
the  catalogue  of  it  with  the  words  ''  and  all  right  and  title  to  the  same. '' 

In  Andrew  v.  Southouse,  5  T.  R.  292,  by  a  devise  of  all  testator's  ''  interest" 
in  certain  estates,  a  fee  was  holden  to  pass,  and  Lord  Kenyon  said, "  For  nearly 
half  a  century  it  has  been  the  wish  of  the  courts  to  nve  effect  to  the  intention  of 
the  devisor  as  &r  as  they  can.  It  has  frequently  been  observed  that  in  almost 
every  case  where  the  words  of  the  devise  have  been  so  restrained  as  to  eive  only 
an  estate  for  life,  the  decision  has  been  against  what  may  be  supposed  to  have 
been  the  private  intention  of  the  devisor ;  and  Lord  Mansfield  often  said  that  it 
appeared  to  him  that  persons  in  general  who  made  their  own  wills  thought  that 
the  same  words  were  sufficient  to  pass  an  estate  of  inheritance  that  are  used  to 
convey  a  mere  chattel  interest."  And  in  Cole  v,  Rawlinson,  3  Br.  P.  C.  7,  a 
fee  was  holden  to  pass  by  a  devise  of  all  right  and  title  to  the  property  described. 
In  Holdfast  v.  Marten,  1  T.  R.  411,  it  was  decided  that  the  word  estates  vrill 
pass  a  fee  unless  it  be  restrained  by  other  expressions  in  the  will.  In  Fletcher 
17.  Smiton,  2  T.  R.  656,  it  was  holden  that  the  word  estates  in  a  will  would  carry 
the  fee,  unless  coupled  with  other  words  which  show  a  different  intention ;  and 
in  Doe  v.  Woodhouse,  4  T.  R.  89,  that  the  words  ''  the  remainder  of  the  profits 
out  of  my  whole  estate,"  after  certain  specific  devises,  carry  a  fee. 

Scriven,  In  Andrew  v,  Southouse  the  testator  charged  with  an  annuity  the 
land  he  had  devised  ^  it  was  necessary,  therefore,  that  the  devisee  should  take  a 
fee  to  effect  all  the  testator's  intentions.  In  Cole  v.  Rawlinson  ^the  in-  r^if^o  j 
troductory  parts  of  the  will  gave  a  key  to  the  testator's  meaning.  ^^^^^ 

Our.  <xdv.  vulL 

The  following  certificate  was  afterwards  sent : — 

We  have  heard  this  case  argued  by  counsel,  and  have  considered  the  same } 
and  we  are  of  opinion  that  Emilia  Sharp  is  entitled  to  an  estate  in  fee  simple  in 
all  the  freehold  messuases,  lands,  tenements,  and  hereditaments  devised  by  the 
said  will  of  her  late  husband  Thomas  Sharp,  the  testator;  and  to  an  estate  in  fee, 
according  to  the  custom  of  the  manor  of  Ely  Burton,  in  the  copyhold  estate 
devised  by  the  said  will. 

N.    C.   TiNDAL. 

J.  A.  Pabk. 
S.  Oasilee. 

J.   B.   BOSANQUET. 
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HOWE  V.  SOFTLY.    June  15. 

When  money  is  paid  into  the  hands  of  the  sheriff  in  lieu  of  bail,  the  defendant  has,  under  7 
&  8  6.  4,  c.  71,  lill  the  day  for  perfecting  special  bail  for  giving  notice  of  his  intention  that 
the  money  shall  remain  in  court  to  abide  the  event  of  the  suit. 

Thb  defendant  was  arrested  on  the  8th  of  May,  when  he  placed  in  the  sheriffs' 
hands,  in  lien  of  bail,  21/.,  the  debt  sought  to  be  reooyered,  and  10/.  for  costs, 
pursuant  to  7  &  8  G.  4,  o.  71,  s.  2 ;  which  sums  were  afterwards  paid  into  the 
hands  of  the  prothonotaiy. 

On  the  14th,  the  defendant's  time  for  putting  in  bail  expired,  and  none 
appeared.  On  the  17  th,  the  plaintiff  obtained  a  rule  for  taking  out  of  court  the 
two  sums  in  the  hands  of  the  prothonotary,  no  bail  having  been  put  in ;  and, 

On  the  same  day,  before  which  the  defendant  was  not  compellable  to  perfect 
his  bail,  he  gave  the  plaintiff  notice  of  his  intention  to  allow  the  two  sums,  and 
*fiS^1   ^^^*  *TaoTQ  which  he  added,  to  remain  in  court  pursuant  to  the  statute  to 
-^   abide  the  event  of  the  suit,  and  that  he  had  entered  a  common  appear- 
ance. 

Adamsy  Seijt.,  showed  cause  against  the  rule  for  taking  the  money  out  of 
Court,  and  contended,  that  as  the  defendant  himself,  if  he  had  perfected  special 
bail,  could  not  have  taken  the  money  out  UU  the  bail  were  perfected,  the  plain- 
tiff could  not  claim  it  at  an  earlier  period ;  the  plaintiff,  therefore,  was  not  in  a 
situation  to .  make  the  present  motion  till  the  18th,  and  the  defendant  had  the 
right  of  giving  notice  of  his  intention  till  the  expiration  of  the  17th.  The  act 
was  rem^al ;  intended  to  extend  the  provisions  of  43  O.  8,  c.  46 ;  and  oufht 
to  receive  a  liberal  construction.  Besides,  it  contained  no  provision  enabling 
the  plaintiff  to  take  the  money  out  of  Court  before  judgment. 

Andrew9y  Serjt.,  in  support  of  the  rule,  insisted  Uiat  the  plaintiff  was  entitled 
to  the  money,  upon  the  defendant's  failure  to  put  in  bail ;  and  that  the  defend- 
ant was  not  entitled  to  postpone  notice  of  his  intention  till  the  day  for  perfect- 
ing bail. 

The  Court  took  time  to  inquire  into  the  practice  of  the  Court  of  King's 
Bench;  and  now 

TiNDAL,  C.  J.,  pronounced  judgment.  In  this  cause  the  plaintiff  seeks  to 
take  out  of  Court  a  sum  of  21/.,  beine  the  debt  sought  to  be  recovered,  and  10/. 
beyond,  paid  by  the  defendant  into  the  hands  of  the  sheriff  in  lieu  of  his  giving 
bail  to  the  sheriff  upon  his  arrest. 

The  question  arises  on  the  statute  7  &  8  O.  4,  c.  71,  s.  2,  which  extends  the 
provisions  of  the  43  O.  3,  c.  46,  and  enacts,  <<  that  it  shall  be  lawful  for  the 
*fiS61  ^^^<^^^^^y  instead  of  putting  in  and  perfecting  special  bail  in  the  "^ac- 
-^  tion  according  to  the  course  and  practice  of  the  court,  to  allow  the  sum 
deposited  with  the  sheriff,  and  by  him  paid  into  court,  together  with  the  addi- 
tional sum  of  10/.  to  be  paid  into  court  by  such  defendant  as  a  further  security 
for  the  costs  of  the  action,  to  remain  in  the  court  to  abide  the  event  of  the 
suit :" — '<  and  thereupon  the  defendant  may,  and  is  required  to  enter  a  com- 
mon appearance,  or  file  common  bail  in  the  action  within  such  time  as  he 
would  have  been  required  to  have  put  in  and  perfected  special  bail  in  the 
action  according  to  the  course  of  the  court."  And  the  point  to  be  determined  is, 
whether  on  the  day  for  per/ecHng  special  bail  the  defendant  was  in  time  for 
giving  notice  of  his  intention  that  the  sums  paid  into  the  hands  of  the  sheriff 
should  remain  in  court  to  abide  the  event  of  the  cause,  or  whether  he  ought  to 
have  given  that  notice  on  or  before  the  day  for  putting  in  the  bail. 

The  act  is  remedial ;  it  extends  the  provisions  of  the  43  0.  3,  c.  46,  which 
had  been  found  beneficial  in  its  operation,  and  the  words  used,  ''  Within  such 
tiilke  as  he  would  have  been  required  to  have  put  in  and  perfected  special  bail 
in  the  action,  according  to  the  course  of  the  court,''  comprehend  the  whole  time 
till  the  last  day  for  perfecting  special  bail.  And  we  put  this  construction  on  it 
the  rather,  because  it  has  no  tendency  to  delay  the  plaintiff,  for  he  could  not 
declare  in  eldef  till  the  time  for  perfecting  special  bail  had  expired.    It  has 
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been  contended  that  there  is  no  provinon  in  the  act  which  anthorises  the  plun* 
tiff  to  take  the  money  out  of  court  before  the  suit  is  concluded.  At  all  eyents 
the  defendant  had  till  the  end  of  the  17th  to  perfect  special  bail ;  and  as  he 
gave  notice  on  that  day  of  his  intention  that  the  money  should  remain  in  court 
to  abide  the  eyent  of  the  suit,  he  is  entitled  to  proceed  with  his  defence. 

Kule 


'('SMITH  and  Others,  Assignees  of  OOOEE,  v.  CABfPBELL,    [^637 
SHOULS,  and  COOPER.    June  15. 

Where  there  are  several  defendants  who  obtain  a  verdict  generally,  the  costs  of  all  must  be 

taxed  at  the  same  time,  although  they  defend  separately. 

This  was  an  action  of  assumpsit.  Cooper  defended  separately.  The  plain- 
tiffs countermanded  notice  of  trial :  before  they  gaye  a  second  notice,  Cooper 
became  insolyent,  and  the  two  first  defendants  only  appeared  to  defend  the.  cause 
at  the  trial. 

A  yerdict  was  giyen  for  the  defendants  generally,  and  costs  were  taxed  for 
the  two  defendants  who  appeared  at  the  trial,  Cooper's  attorney  declaring  he 
would  not  be  concerned  for  him.     Judgment  was  signed,  and  the  costs  paid. 

Wilde,  Seijt.,  obtained  a  rule  nisi  for  the  prothonotary  to  reyiew  his  taxation, 
and  allow  Cooper  hi^  costs. 

Tadd;jfy  Seijt.,  who  showed  cause,  contended  that  judgment  haying  been  once 
signed  against  the  plaintiffs,  and  the  costs  haying  been  paid,  they  ought  not  to 
be  harassed  again.  The  defendants  must  arrange  between  themselyes  the  diyi- 
sion  of  what  had  been  paid. 

WUde.  The  third  defendant  ought  not  to  lose  his  costs  because  he  happened 
not  to  be  present  when  the  costs  were  taxed ;  especially  as  judgment  was  signed 
in  order  to  preyent  any  delay  to  the  other  defendants. 

TiNDAL,  C.  J.     The  defendant  Cooper  had  the  opportunity  of  obtaining  his 
costs,  if  he  had  chosen  to  exert  himself,  when  the  judgment  was  signed  and  the 
'''costs  paid  to  his  co-defendants ;  but  he  has  no  right  to  prejudice  the  puioo 
plaintiffs  by  a  second  demand.     The  ground  of  complaint,  if  anywhere,  ■- 
is  by  Cooper  against  his  own  attorney.  Rule  discharged. 


WELSH  V.  ROSE.    June  16. 

Plaintiff  being  about  to  take  an  apartment  of  defendant's  tenant,  defendant  promised  plaintiff 
never  to  trouble  him  or  his  property  so  long  as  he  paid  the  tenant  the  rent  of  the  apartment. 

The  plaintiff  paid  the  rent  up  to  a  certain  period,  and  had  made  a  tender  of  the  residue  remain- 
ing due,  when  the  defendant,  who  had  received  no  notice  of  the  tender,  distrained  plaintiff's 
etrads  for  rent  due  from  the  tenant  to  defendant :  Held,  that  his  right  to  distrain  was  not 
barred. 

Trespass  for  breaking  and  entering  the  plaintiff's  rooms,  &c.,  and  taking 
his  eoods. 

Hea.  That  one  John  Barrett  for  a  long  time,  to  wit,  for  the  space  of  one 
year  next  before  and  on  the  25th  day  of  Noyember,  1829,  and  from  thence  until 
and  at  the  said  times  when,  &c.,  held  and  enjoyed,  amongst  other  premises,  the 
said  rooms  and  apartments,  pig-stye  and  yard,  in  which,  &c.,  as  tenant  thereof 
to  the  said  defendant,  under  and  by  yirtue  of  a  certain  demise  thereof  thereto- 
fore made,  at  and  under  a  yearly  rent  of  18/.  payable  monthly,  that  is  to  saj, 
on  the  25th  day  of  each  and  eyery  month  in  the  year,  by  eyen  and  equal  por* 
tions :  that  on  the  said  25th  day  of  Noyember,  in  the  year  aforesaid,  a  laige 
sum  of  money,  to  wit^  the  sum  of  10/.  10s.  of  the  rent  aforesaid,  for  seyea 
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months  ending  on  the  said  25th  day  of  November,  became  and  was  due  and  pay- 
able from  the  said  J.  Barrett  to  the  said  defendant,  and  at  the  said  times,  when, 
&c.,  was  in  arrear  and  unpaid :  wherefore  the  said  defendant  on  the  said  day 
when,  &o.,  did  enter  into  and  upon  the  said  rooms,  apartments,  pig-^ty,  and 
yard,  in  which,  &o.,  and  took,  &o. 

*6391  "^Replication.  That  before  and  at  the  time  of  the  application  to  the 
^  defendant,  and  his  giving  the  assurance  and  making  the  promise  here- 
inafter next  mentioned,  the  said  J.  Barrett  held  and  eigoyed  certain  premises, 
with  the  appurtenances,  as  tenant  thereof  to  the  defendant ;  and  that  the  said 
rooms  and  apartments,  and  yard,  in  which,  &o.,  were  part  and  parcel  of  the 
said  premises,  so  held  and  enjoyed  by  the  said  J.  Barrett  as  tenant  thereof  to 
the  defendant :  that  the  plaintiff,  being  minded  and  desirous  to  take  and  hire 
the  said  rooms  and  apartments,  and  yard,  in  which,  &o.,  of  the  said  J.  Barrett, 
and  to  become  tenant  thereof  to  the  said  J.  Barrett,  at  and  under  a  certain  rent 
theretofore  payable  by  the  plaintiff  to  the  said  J.  Barrett  for  the  same,  but 
being  apprehensive  that  the  said  J.  Barrett  then  was  or  might  thereafter  become 
indebted  to  the  defendant  for  the  rent  of  the  whole  of  the  premises  with  the 
appurtenances, — ^whereof  the  said  rooms  and  apartments,  and  yard,  in  which, 
oc.,  and  which  the  plaintiff  was  so  minded  and  desirous  to  hire  and  take  of  the 
said  J.  Barrett,  were  parts  and  parcel  as  aforesaid, — and  that  if  the  said  J. 
Barrett  was  or  should  become  indebted  to  the  defendant  for  rent  as  aforesaid, 
the  cattle,  eoods,  and  chattels  of  him,  the  plaintiff,  which  he  might  bring  into 
and  upon  the  rooms  and  apartments,  and  yard,  in  which,  &c.,  if  he  hired  and 
took  the  same  of  the  said  J.  Barrett,  might  be  seized  and  taken  by  the  defend- 
ant as  a  distress  for  any  rent  which  might  be  or  might  become  due  and  in  arrear 
from  the  said  J.  Barrett  to  the  defendant  for  rent  of  the  whole  of  the  premises 
so  held  by  the  said  J.  Barrett  as  tenant  thereof  to  the  defendant  as  aforesaid, 
and  being  unwilling  to  expose  such  his  cattle,  goods,  and  chattels  to  be  taken  as 
a  distress  for  such  rent  as  last  aforesaid,  or  to  become  tenant  to  the  said  J.  Bar- 
rett, without  being  assured  and  satisfied  that  such  his  cattle,  goods,  and  chattels 
*&401  ^^^^  °^^  ^  ^taken  as  a  distress  for  such  rent  as  last  aforesaid,  before 
^  he  took  and  hired  the  said  rooms  and  apartments,  and  yard,  in  which, 
&c.,  and  before  the  said  time,  when,  &c.,  to  wit,  on  the  25th  day  of  May,  1829,  to 
wit,  at,  &c.,  applied  to  the  defendant  as  the  landlord  of  the  said  J.  Barrett  of 
the  whole  of  the  said  premises  whereof  the  said  rooms  and  apartments,  and 
yard,  in  which,  &c.,  were  parts  and  parcel  as  aforesaid,  and  informed  him  that 
he  was  minded  and  desirous  to  hire  and  take  the  said  rooms  and  apartments,  and 
yard,  in  which,  &c.,  of  the  said  J.  Barrett,  but  was  unwilling  to  do  so  if  he  were 
liable,  or  his  cattle,  goods,  and  chattels  could  be  taken  as  a  distress  for  the  rent  of 
the  said  J.  Barrett  to  the  defendant;  whereupon  the  defendant  then  and  there,  and 
before  he,  the  plaintiff,  took  or  hired  the  said  rooms  and  apartments,  and  yaid.  of 
the  said  J.  Barrett,  and  lonff  before  the  said  time,  when,  &c.,  to  wit,  on,  &o.,  at,  fto., 
assured  and  promised  the  juaintiff  that  as  long  as  he,  the  plaintiff,  paid  to  the  said 
J.  Barrett  the  rent  which  should  become  due  from  him  to  the  said  J.  Barrett  for 
the  said  rooms  and  apartments,  and  yard,  which  he  was  so  minded  and  desirous 
to  hire  and  take  of  the  said  J.  Barrett  as  aforesaid,  and  which  were  and  are  the 
rooms  and  apartments,  and  yard,  in  which,  &c.,  he  the  defendant  would  never 
trouble  the  plaintiff  or  his  property :  that  he,  the  plaintiff,  relying  on  and  con« 
fiding  in  the  said  assurance  and  promise  of  the  defendant  so  with  him  made  as 
aforesaid,  did  afterwards,  and  long  before  the  said  time,  when,  &c.,  to  wit,  on, 
&c.,  at,  &o.,  hire  and  take  the  said  rooms  and  apartments,  and  yard,  in  which, 
&c.,  so  being  parts  and  parcel  as  aforesaid,  of  the  said  J.  Barrett,  and  became 
and  at  the  said  time,  when,  &c.,  was  tenant  to  the  said  J.  Barrett  of  the  same, 
and  after  he  so  became  and  whilst  he  was  tenant  to  the  said  J.  Barrett  of  the 
same,  and  before  the  said  time,  when,  &o.,  to  wit,  on  the  day  and  year  last  afore- 
^6411  ^^'  ^'^^  ^^^  ^consent  of  the  said  J.  Barrett,  erected  and  made  the  said 
pig-sty  in  the  said  yard,  in  which,  &c. :  that  he,  further  relyins  on  the 
Baid  aaBuranoe  and  promises  of  the  defendant,  afterwards,  and  long  before  the 
Vol.  XIX.-^7  2  B 


290  Welsh  v.  Rose.   T.  T.  1830.  [641 

said  time,  when,  &o.,  to  wit,  on,  &c.,  brought  the  said  cattle,  goods,  and  chattels 
in  the  declaration  mentioned,  being  his  proper  cattle,  goods,  and  chattels,  into 
and  npon  the  said  rooms  and  apartments,  and  yard,  in  which,  &c. :  that  before 
the  said  time,  when,  &c.,  and  before  the  making  the  tender  hereinafter  men- 
tioned, he  had  paid  to  the  said  J.  Barrett  all  the  rent  which  had  become  due 
and  payable  from  him  to  the  said  J.  Barrett  for  or  in  respect  of  the  said  rooms 
and  apartments,  and  yard,  in  which,  &c.,  before  the  said  time,  when,  &c.,  ex- 
cept a  small  sum  of  money,  to  wit,  the  sum  of  21,  15s,  of  lawful  money  of 
Great  Britain ;  and  that  always  from  the  time  the  said  sum  of  21.  15s.  of  rent 
aforesaid,  or  any  part  thereof,  became  and  was  due  and  payable  from  and  by  the 
plaintiff  to  the  said  J.  Barrett,  hitherto,  he  was  and  still  is  ready  and  wiiling  to 
haye  paid  and  to  pay  the  same  to  the  said  J.  Barrett ;  and  that  he,  before  the 
said  time,  when,  &o.,  to  wit,  on,  &o.,  at,  &c.,  was  ready  and  willing  to  have  paid, 
and  then  and  there  tendered  to  pay,  to  the  said  J.  Barrett  the  said  sum  of  2/. 
15s.  as  aforesaid,  to  receive  which  of  the  plaintiff  the  said  J.  Barrett  wholly 
refiised :  and  further,  that  at  the  said  time,  when,  &c.,  there  was  not  any  other 
or  more  rent  due  or  payable  from  him,  the  plaintiff,  to  the  said  J.  Barrett  than 
the  said  sum  of  21.  15s.  so  tendered  and  offered,  and  so  refused  as  aforesaid : 
that  he  was  and  remained  in  the  quiet  and  peaceable  possession^  use,  occupation, 
and  enjoyment  of  the  said  rooms  and  apartments,  pig-sty  and  yard,  in  which, 
&c.,  as  tenant  thereof  to  the  said  J.  Barrett,  and  that  the  said  cattle,  good.«, 
and  chattels  in  the  declaration  mentioned,  beine  the  proper  cattle,  goods,  and 
chattels  of  him,  the  plaintiff,  were  in  and  *upon  the  said  rooms  and  apart-  j^gio 
ments,  pig-sty  and  yard,  in  which,  &c.,  until  the  defendant  at  the  said  *■ 
time,  when,  &c.,  of  his  own  wrong,  and  in  breach  of  his  said  assurance  and  pro- 
mise, did  and  committed  the  trespasses  in  the  declaration  mentioned,  and  in  and 
by  hi8  said  last  plea  attempted  to  be  justified,  in  manner  and  form  as  the  plain- 
tiff above  thereof  complained  against  him. 

Demurrer  and  joinder. 

£,  Lawesy  Seijt.,  in  support  of  the  demurrer.  The  matter  replied  does  not 
amount  to  a  release  of  the  right  to  distrain.  It  is  not  pleaded  as  a  contract,  and 
does  not  appear  to  be  such,  there  being  an  entire  absence  of  consideration.  But, 
at  all  events,  it  is  a  conditional  contract,  and  there  is  no  averment  that  the  con- 
dition has  been  observed.  The  engaffement  was  not  to  trouble  the  plaintiff  if 
Barrett's  rent  were  regularly  paid,  and  to  enable  the  plaintiff  to  sue,  it  ought  tc 
appear  that  the  rent  has  been  regularly  paid.  It  is  not  alleged  even  that  tha 
defendant  had  notice  of  the  tender. 

Tadd^^,  Serjt.,  contrd.  The  statement  in  the  replication  amounts  to  a  license 
to  plaintiff  to  put  his  goods  on  the  premises  without  being  subject  to  distress; 
and  in  Webb  v.  Paternoster,  Palm.  71,  confirmed  by  Taylor  v.  Waters,  7  Taunt. 
874,  it  was  held,  that  a  license  to  stack  hay  upon  land,  was  irrevocable,  provided 
the  license  were  for  a  time  certain.  The  time  here  is  the  duration  of  Barrett's 
term.  As  to  the  payment  of  the  rent,  the  performance  of  that  condition  ifl 
shown  in  substance,  and  the  license  being  executed,  the  consideration  for  it  is 
immaterial. 

TiNDAL,  C.  J.  In  the  case  cited,  the  argument  turned  on  a  license  granted 
by  one  who  was  competent  to  "^grant  it.  But  there  was  no  license  here  ^4^543 
from  the  defendant,  because  he  had  parted  with  the  possession  of  the  ^ 
premises  to  Barrett.  The  matter  replied,  therefore,  is  no  more  than  a  promise 
not  to  trouble  the  plaintiff  as  long  as  he  paid  to  Barrett  the  rent  which  should 
become  due  from  the  plaintiff  to  JBarrett.  Without  entering  into  the  question, 
whether  or  not  there  was  a  consideration  to  support  this  promise,  it  is  enough 
to  observe  here,  that  the  condition  of  the  promise  has  not  been  observed,  "oo 
long  as  he  paid  to  Barrett  the  rent  which  should  become  due,  the  defendant 
would  never  trouble  the  plaintiff  or  his  property." 

Here  it  is  stated  that  the  rent  was  only  paid  to  a  certain  period,  and  that 
some  remains  due.     As  to  the  tender  which  is  alleged,  it  does  not  appear  thai 
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the  landlord  had  any  notice  of  it,  and  bo  is  not  to  be  deprived  of  his  remedy  by 
distress,  by  a  proceeding  of  which  he  had  no  notice. 

Pabk,  J.  This  was  a  mere  conditional  undert-aking,  and  unless  performance 
of  the  condition  be  shown,  there  is  no  relinquishment  of  the  defendant's  right 
of  distress. 

Gaselee,  J.  Without  entering  into  the  effect  of  the  agreement,  it  is  suffi- 
cient to  say,  that  the  condition  on  which  it  hinged  has  not  been  performed,  and 
that,  therefore,  the  plaintiff  can  claim  no  advantage  under  it. 

BosANQUET,  J.  I  am  of  the  same  opinion.  Webb  v.  Paternoster  does  not 
apply,  because  the  license  there  was  given  by  a  party  in  possession,  and  compe- 
tent to  give  it.  Here  the  supposed  license  was  not  given  till  the  defendant  had 
Darted  with  the  possession  of  the  premises.  Judgment  for  the  defendant. 


*m]       •IN  THE  EXCHEQUER  CHAMBER. 

EASTERBT  v.  SAMPSON  and  Another.    June  18. 

Where  a  lease  of  an  undivided  third  part  of  certain  mines  contained  a  recital  of  an  a^eement 
made  by  the  lessee  with  the  lessor,  and  the  owners  of  the  other  two  thirds,  for  pulhng  down 
an  old  smelting  mill,  and  building  another  of  larger  dimensions,  upon  a  waste  near  the  mines, 
and  the  lease  contained  a  ooTenant  to  keep  such  new  mill  in  repair,  and  so  leave  it  at  the 
expiration  of  the  term,  but  did  not  contain  a  covenant  to  build  it :  Held,  that  such  a  covenant 
was  to  be  implied,  and  that  the  lessor  of  the  one  third  might  sue  upon  it  in  respect  of  his 
interest. 

The  lease  contained  a  demise  of  all  mines  and  minerals  then  opened  or  discovered,  or  which 
mieht  during  the  term  be  opened  or  discovered,  in  or  under  certain  moors  and  waste  lands ; 
ana  also  all  smelting  mills  then  standing  upon  the  said  lands,  with  full  libert]^  to  sink  shafts 
there,  and  to  build  thereon  any  mills  or  other  buildings  requisite  for  working  the  mines, 
habendum  the  said  demised  premises,  with  the  appurtenances,  for  twenty-one  vears.  The 
lessor  afterwards  granted  his  reversion  of  and  in  the  said  demised  premises,  with  the  appur- 
tenances, to  G.  B.,  who,  by  will,  devised  the  same  to  the  plaintifls :  Held,  tiiat  the  covenant 
to  build  the  new  smeltinff  mill  tended  to  the  support  and  maintenance  of  the  thing  demised, 
and  that  the  assignee  of  tne  reversion  might  therefore  sue  upon  it. 

Covenant.  The  deolaration  recited  that  Sir  C.  Turner,  before  and  at  the  time 
of  making  the  indenture  of  demise  thereinafter  mentioned,  was  seised  in  fee  of 
and  in  one  undivided  third  part  of  the  tenements,  with  the  appurtenances  there- 
inafter mentioned  to  have  been  demised ;  and  the  said  Sir  C.  T.  being  so  seised. 
&c.  &c.,  by  a  certain  indenture  of  demise  made  between  Sir  C.  T.  of  the  one 
part,  and  A.  S.,  J.  S.,  G.  D.,  the  defendant,  W.  H.,  and  F.  H.  of  the  othet 
part,  (reciting  that  Sir  C.  T.  did,  on,  &c.,  agree  with  the  said  A.  S.,  &c.,  to  de« 
mise  to  them  for  twenty-one  years  the  undivided  third  part  of  Sir  C.  T.  of  and 
in  the  mines,  minerals,  and  quarries  thereinafter  described,  at  and  under  the 
yearly  rent  of,  &c.,  and  under  and  subject  to  the  covenants  and  agreements  therein- 
after contained;  that  the  said  A.  S.,  J.  S.,  G.  D.,  the  defendant,  W.  H.,  and  F. 
H.  did,  in  pursuance  of  the  said  agreement  between  them  and  the  said  Sir  G.  T., 
t&Atr\  enter  upon  and  take  possession  *of  the  said  third  part  and  premises  on 
J  the  Ist  of  January,  1800  -,  that  A.  S.,  J.  S.,  G.  D.,  the  defendant,  W. 
H.,  and  F.  H.,  had  since  the  said  1st  of  January,  1800,  with  the  permission  of 
Sir  C.  T.,  and  of  W.  S.,  Esq.,  and  C.  F.  F.,  Esq.,  the  owners  of  the  other  two- 
third  parts  of  the  said  mines  and  premises,  taken  do¥m  a  smelting  mill  belong- 
ing to  them,  situate  upon  a  part  of  a  tract  of  waste  sround  within  the  manor  of 
Arkindale  thereinafter  mentioned,  called  Old  Moulds,  and  some  other  contigu- 
ous buildings ;  and  the  said  A.  S.,  J.  S.,  G.  D.,  the  defendant,  W.  H.,  and  F. 
H.,  did  engage  to  erect,  at  their  own  expense,  a  smelting  mill  of  larger  dimen- 
sions, with  several  adjoining  buildings  upon  another  part  of  the  said  tract  of 
waste  ground ;  which  mill,  with  the  water  wheel  belonging  thereto,  and  the 
said  other  buildings,  it  had  been  agreed  should  belong  to  and  be  the  property 
of  the  said  Sir  C.  T.,  W.  S.,  and  C.  F.  F.,  in  lieu  of  the  said  mill  and  buildings 
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80  taken  down ;)  in  consideration  of  the  rent  therein  reseryed,  and  of  the  eove- 
uants  and  agreements  thereinafter  contained,  did  demise  to  A.  S.,  J.  S.,  G.  D., 
the  defendant,  W.  H.,  and  F.  H.,  their  executors,  &c.,  all  that  undivided  third 
part  or  share  of  the  said  Sir  G.  T.  of  and  in  all  and  singular  the  mines,  veins,  pipes, 
floats,  strings,  and  parcels  of  lead,  tin,  and  copper  ore,  and  other  minerals  and 
fossils  of  what  nature  or  kind  soever,  which  were  then  known,  found,  or  disco- 
vered, or  which  should,  during  the  continuance  of  that  demise,  be  opened,  known, 
found,  discovered,  or  gotten,  in,  within,  upon,  from,  or  under  idl  the  moors, 
commons^  wastes,  and  unenclosed  lands  situate,  lying,  or  being  in,  within,  or 
parcel  of  the  several  manors  or  lordships  of  Arkindale,  New  Forest,  and  Hope, 
m  the  county  of  York,  or  any  of  them  ',  and  also  of  and  in  all  mines  and  seams 
of  coal,  and  quarries  of  stone,  in  or  within  the  said  manors  or  lordships,  or  re- 
puted manors  or  ^lordships,  or  any  of  them,  or  any  part  thereof  respect-  rtcAa 
ively ;  and  also  of  and  in  all  smeltine  mills,  stamping  mills,  refinins  mills,  ^ 
store-houses,  work-houses,  smiths'  forges,  sheds,  hovels,  and  builaings  standing 
or  being  in  or  upon  any  part  of  the  said  moors,  commons,  or  wastes  which  then 
were,  or  at  any  time  theretofore  had  been  commonly  used  or  employed  for  mining 
purposes,  together  with  full  and  free  liberty  to  A.  S.,  J.  S.,  O.  B.,  the  de- 
fendant, W.  H.,  and  F.  H.,  their  executors,  &c.,  during  the  continuance  of  the 
demise,  to  dig,  sink,  drive,  work,  and  make  grooves,  &c.,  and  to  use  all  other 
lawful  ways  and  means  whatsoever,  (hushing,  in  any  luids  or  grounds  lying 
within  the  said  manors,  or  any  of  them,  and  which,  on  the  day  of  the  date  of 
the  said  indenture,  were  enclosed,  only  excepted,  unless  the  same  should  be 
done  with  the  license  and  consent  in  writing  of  the  lords  of  the  said  manors  for 
the  time  being,)  for  the  searching  for,  finding,  discovering,  working,  and  getting 
of  the  lead,  tin,  and  copper  ore,  and  coal,  and  all  other  minerals,  and  for  work- 
ing the  said  quarries,  and  burning  lime  in  or  upon  all  or  any  of  the  moors,  com- 
mons, wastes,  and  unenclosed  lands,  situate,  &c. ;  and  with  full  power  (but  so 
far  only  as 'the  said  Sir  C.  could  lawfully  grant  the  same,  and  not  otherwise) 
for  A.  S.,  J.  S.,  G.  D.,  the  defendant,  W.  H.,  and  F.  H.,  their  executors,  Ac., 
to  have  heap-room,  &c.,  upon  the  said  moors,  commons,  wastes,  and  unenclosed 
lands,  for  laying,  placing,  &c.,  the  ores,  &c.,  wrought  and  dug  out  of  the  mines 
and  quarries,  of  which  one-third  part  was  thereinbefore  demised,  and  with  full 
power  (so  far  as,  &c.)  to  turn  and  to  dig  watercourses,  &c.,  to  do  all  other  things 
(hushing  only  excepted)  as  might  be  necessary ;  and  also  full  power  and  autho- 
rity to  erect  or  build  in  or  upon  |iny  part  of  the  said  moors,  commons,  wastes, 
and  lands,  then  unenclosed,  all  such  smelting  mills,  stampins  ^mills,  r*^^ 
&JQ.J  as  might  be  requisite  for  effectually  working  the  said  mines.  ■- 
Habendum  to  A.  S.,  J.  S.,  6.  D.,  the  defendant,  and  J.  H.,  aijd  F.  H.,  for 
nineteen  years.  And  the  defendant  did,  in  and  by  tho  said  indenture,  for  him- 
self and  his  heirs,  &c.,  covenant,  promise,  and  agree  to  and  with  the  said  Sir  C, 
his  heirs,  &o.,  that  the  said  A.  S.^  J.  S.,  G.  D.  the  defendant,  W.  H.,  and  F. 
H.,  their  executors,  administrators,  and  assigns,  should  and  would,  during  the 
continuance  of  the  said  demise,  maintain,  preserve,  and  keep  the  said  smelting 
mill  engaged  to  be  erected  and  built  by  them,  with  the  waterwheel  to  the  same 
belonmng,  and  the  bobbies,  ore-houses,  and  other  houses,  bingsteads,  sheds,  and 
other  buildings  already  erected,  and  which,  during  the  continuance  of  that  demise, 
should  be  erected  contiguous  or  near  to  the  said  mill,  in  good  and  sufficient  ooor 
dition  and  repair,  and  should  at  the  expiration,  or  other  sooner  determination, 
of  the  said  term,  deliver  up  the  same  in  good  and  sufficient  condition  and  repat^ 
and  also  deliver  up  in  good  and  sufficient  order  and  repair  all  such  forges,  &c.) 
as  should  within  two  years  of  the  end  of  the  term  by  used  by  the  lessees  for  mi- 
ning purposes.  The  declaration  then  stated  a  grant  of  the  reversion  of  Sir  C 
T.  of  and  in  the  said  demised  premises,  with  the  appurtenances,  to  O.  B. ;  that 
G.  B.  devised  the  same  to  the  plaintiff,  and  died  seised  of  the  said  reversion, 
without  altering  his  will.  Breacn,  first,  that  neither  defendant  nor  A.  S.,  &c. 
did  at  any  time  during  the  demise  erect  or  build  at  their  own  expense,  or  other- 
wise, a  smelting  mill  of  hurger  dimenjuons  than  th6  mill  taken  down,  as  in  tb9 
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indentare  of  demise  mentioned.     Seoondlj,  that  the  defendant  and  his  co-lessees 
did  not  keep  such  smelting  mill,  &o.,  in  good  repair.     Thirdly,  that  they  did  not 
80  deliver  it  up  at  the  expiration  of  the  term.     Demurrer  and  joinder.     Judg- 
*6481   ^^^^  *^^^  ^^  plaintiff  in  the  Court  below;  and  error  thereon. 
-'       Broderick  for  the  defendant  below. 

There  is  no  covenant  by  the  defendant  below  to  erect  a  smelting  mill )  and  if 
there  be  such  a  covenant^  it  is  not  one  on  which  the  assignee  of  the  reversion 
can  sue. 

There  is  no  such  covenant  expressed,  and  it  cannot  be  implied,  because  the 
contract  set  out  is  incompatible  with  such  implication  :  earpressum  facit  cessare 
taciturn.  The  express  coDtraot  recited  between  Sir  0.  Turner,  the  defendant, 
and  five  others  for  the  erection  of  the  smelting  mill,  is  incompatible  with  any 
implied  covenant  to  that  effect  on  the  part  of  the  defendant  alone;  and  Saltoun 
t;.  Uoustoun,  1  Bingh.  433,  which  was  relied  on  in  the  Court  below,  is  distin- 
guishable, because  in  that  case  there  was  no  express  contract  incompatible  with 
the  contract  implied. 

But  if  any  covenant  can  be  implied,  the  plaintiff  is  not  entitled  to  sue  on  it. 
It  is  not  a  covenant  that  runs  with  the  land  or  binds  the  assignee  of  the  cove- 
nantor, and  the  case  falls  within  the  principle  of  the  first  and  second  resolution 
in  Spencer's  case,  5  Rep.  17  :  '*  When  the  covenant  extends  to  a  thing  in  es8^, 
parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the  covenant  is  guodam- 
modo  annexed  and  appurtenant  to  the  thing  demised,  and  shall  go  with  the  land, 
and  shall  bind  the  assignee,  although  he  be  not  bound  by  express  words :  but 
when  the  covenant  extends  to  a  thing  which  is  not  in  being  at  the  time  of  the 
demise  made^  it  cannot  be  appurtenant  or  annexed  to  the  thing  which  hath  no 
being ;  as  if  the  lessee  covenants  to  repair  the  houses  demised  to  him  during  the 
^oACTi  term,  that  is  parcel  of  the  contract,  and  ^extends  to  the  support  of  the 
^  thing  demised,  and,  therefore,  is  quodammodo  annexed  appurtenant  to 
houses,  and  shall  bind  the  assignee,  although  he  be  not  bound  expressly  by  the 
covenant :  but  in  the  case  at  bar,  the  covenant  concerns  a  thing  which  was  not 
tit  ene  at  the  time  of  the  demise  made,  but  to  be  newly  built  after,  and,  there- 
fore, shall  bind  the  covenantor,  his  executors  or  administrators,  and  not  the 
assignee,  for  the  law  will  not  annex  the  covenant  to  a  thing  which  hath  no  being. 
And  it  was  resolved  that  in  this  case,  if  the  lessee  had  covenanted  for  him  and 
his  assigns,  that  they  would  make  a  new  wall  upon  some  part  of  the  thing  de- 
mised, that  forasmuch  as  it  is  to  be  done  upon  the  land  demised,  it  should  bind 
the  assignee ;  for  although  the  covenant  doth  extend  to  a  thing  to  be  newly 
made,  yet  it  is  to  be  made  upon  the  thine  demised,  and  the  assignee  is  to  take 
the  benefit  of  it,  and,  therefore,  shall  bind  the  assignee  bv  express  words.  But 
although  the  covenant  be  for  him  and  his  assigns,  yet  if  the  thing  to  be  done  be 
merely  collateral  to  the  land,  and  doth  not  touch  or  concern  the  thing  demised 
in  any  sort,  there  the  assignee  shall  not  be  charged.  As  if  the  lessee  covenants 
for  him  and  his  assigns  to  build  a  house  upon  the  land  of  the  lessor,  which  is 
no  parcel  of  the  demise,  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a  stran- 
ger, it  shall  not  bind  the  assignee,  because  it  is  merely  collateral,  and  in  no 
manner  touches  or  concerns  the  thing  that  was  demised,  or  that  is  assigned  over; 
and,  therefore,  in  such  case  the  assignee  of  the  thing  demised  cannot  be  charged 
with  it  no  more  than  any  other  stranger." 

The  mill  was  not  in  esse  at  the  time  of  the  demise ;  the  waste  on  which  it 
was  to  be  built  was  not  demised ;  and  the  mill  was  no  more  necessarily  con- 
nected with  the  mines  than  a  com  mill  with  the  cultivation  and  growth  of  corn. 
*6501  ^^'*'  ^^  ^^  ^^  heen  built,  could  the  plaintiff  '*'singly  have  had  any  right 
-*  to  it.  In  Vyvyan  v.  Arthur,  1  B.  &  C.  410,  and  Vernon  t;.  Smith,  5  B. 
&  A.  1,  the  subject  in  dispute  was  clearly  attached  to  the  property  demised. 

Aldenon,  contrd,  was  stopped  by  the  Court. 

AuBit/iNBSB,  C.  B.(a)  Two  points  have  been  raised  in  this  case.  First, 
whether  there  be  any  covenant  on  the  part  of  the  defendant  below  to  erect  a 

(c)  Tindal,  C.  J.,  wm  ahMst. 

2b2 
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smelting  mill ;  and,  secondly,  whether  such  a  ooyenant,  if  it  exist,  nms  with 
the  land.     And,  first,  we  are  all  of  opinion  that  in  this  demise  there  is  a  dis- 
tinct covenant  on  the  part  of  the  defendant  below  to  erect  a  smelting  mill. 
Any  words  in  a  deed  which  show  an  agreement  to  do  a  thing  amount  to  a  cove- 
nant; Com.  Dig.   Covenant;  and  here  it  is  recited,  that  the  defendant  and 
others  had,  with  the  permission  of  Sir  C.  Turner  and  two  others,  taken  down  s 
smelting  mill,  and  did  engage  to  erect  at  their  own  expense  a  smelting  mill  of 
larger  dimensions;  which  mill  it  had  been  agreed  should  belong  to  Six  C. 
Turner  and  the  two  others  in  lieu  of  the  mill  so  taken  down.     And  then  Sir  C. 
Turner  demises  ^'all  that  undivided  third  part  or  share  of  the  said  Sir  G. 
Turner  of  and  in  all  and  singular  the  mines,  veins,  pipes,  floats,  strings,  and 
parcels  of  lead,  tin  and  copper  ore,  and  other  minends  and  fossils  of  what 
nature  or  kind  soever,  which  were  then  known,  found,  or  discovered,  or  gotten, 
in,  within,  upon,  from,  or  under  all  the  moors,  commons,  wastes,  and  unen- 
closed lands,  situate,  lying,  or  being  in,  within,  or  parcel  of  the  several  mar 
nors  or  lordships  of  Arkindale,  New  Forest,  and  Hope,  in  the  county  of  York, 
or  any  of  them ;  and  also  of  and  in  all  mines  and  seams  of  ^coal,  and  pc^^^ 
quarries  of  stone,  in  or  within  the  said  manors  or  lordships,  or  reputed  *» 
manors  or  lordships,  or  any  of  them,  or  any  part  thereof  respectively;  and 
abo  of  and  in  all  smelting  milb,  stamping  mills,  refining  mills,  storehonses, 
workhouses,  smiths'  forges,  sheds,  hovels,  and  buildings  standing  or  being  in 
or  upon  any  part  of  the  said  moors,  commons,  or  wastes,  which  then  were,  or 
at  any  time  theretofore  had  been  commonly  used  or  employed  for  mining 
purposes :  and  with  full  power  (but  so  far  only  as  Sir  C  Turner  could  law- 
fully grant  the  same,  and  not  otherwise)  for  A.  S.,  J.  S.,  G.  D.,  the  defendanti 
W.  H.,  and  F.  H.,  their  executors,  &o.,  to  have  heap-room,  &c.,  upon  the  said 
moors,  commons,  wastes,  and  unenclosed  lands,  for  laying,  placing,  &c.,  the 
ores,  &c.,  wrought  and  dug  out  of  the  mines  and  quarries,  of  which  one  third 
was  thereinbefore  demised,  and  with  full  power  (so  far  as,  &c.)  to  turn  and  to 
dig  water-courses,  &c.,  to  do  all  other  things  (hushing  only  excepted)  as  might 
be  necessary ;  and  also  full  power  and  authority  to  erect  or  build  in  or  upon 
any  part  of  the  said  moors,  commons,  wastes,  and  lands  then  unenclosed,  all 
such  smelting  mills,  stamping  mills,  &o.,  as  miffht  be  requisite  for  effectoally 
working  the  said  mines :  ffabendutny  to  A.  8.,  J.  S.,  0.  D.,  the  defendant,  W* 
H.,  and  F.  H.,  for  nineteen  years :  and  the  defendant  did  in  and  by  the  said 
indenture,  for  himself  and  his  heirs,  &c.,  covenant,  promise,  and  agree  to  and 
with  the  said  Sir  C.  Turner,  his  heirs,  &c.,  that  the  said  A.  S.,  J.  S.,  G.  D., 
the  defendant,  W.  H.,  and  F.  H.,  their  executors,  administrators,  and  assigns, 
should  and  would  durins  the  continuance  of  the  said  demise,  maintain,  pre- 
serve, and  keep  the  said  smelting  mill  enffased  to  be  erected  and  built  bj 
them,  with   the  waterwheel   to  the  same   oelonging,  and  the   bobbies,  ore- 
houses,  and  other  houses,  bingsteads,  sheds,  and  other  Duildings  '''already  rt^^^ 
erected,  and  which  during  the  continuance  of  that  demise  should  be  erect-  ^ 
ed  contiguous  or  near  to  the  said  mill,  in  good  and  sufficient  condition  and 
repair,  and  should  at  the  expiration  or  other  sooner  determination  of  the  said 
term  deliver  up  the  same  in  ffood  and  sufficient  condition  and  repair." 

On  this  we  think  it  clear  tnat  there  is  a  covenant  binding  the  defendant  and 
his  assigns,  and  that  the  assigns  of  Sir  C.  Turner  are  entitled  to  the  benefit 
of  it. 

Spencer's  case  lays  down  the  rule,  that  if  the  lessee  covenant  for  him  and  his 
assigns  to  do  anything  on  the  land  demised,  it  will  bind  the  assignee  though 
the  covenant  should  extend  to  a  thing  to  be  newly  made.  And  in  the  Major 
of  Congleton  v.  Pattison,  10  East,  135,  Lord  EUenborough  says,  "A  covenant 
in  which  the  assignee  is  specifically  named,  though  it  were  for  a  thing  not  tn 
esse  at  the  time,  yet  being  specifically  named,  it  would  bind  him,  if  it  affected 
the  nature,  quality,  or  value  of  the  thing  demised,  independently  of  collateral 
circumstances;  or  if  it  affected  the  mode  of  enjoying  it.  That  is  the  rule  to 
be  extraeted  from  Spencer's  case  and  from  all  which  have  followed  it 
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Much  of  the  argument  here  has  turned  on  the  assertion  that  there  is  no  con- 
nexion between  the  smelting  mill  and  the  mines ;  but  the  demise  is  of  mines, 
and  of  ''  smelting  mills,  stamping  mills,  refining  mills,  store-houses,  work-houses, 
forges,  sheds,  hovels,  and  buildings  standing  or  being  upon  any  of  the  said  com- 
mons, moors,  or  wastes,  with  full  power  to  have  heap-room  upon  the  said  moors, 
Ilc.,  for  laying  and  placing  the  ores  dug  out  of  the  mines;''  and  it  is  impossible 
to  doubt  that  the  demise  of  the  mines  is  immediately  connected  with  the  pos- 
*B5^1  ^^^^°  ^^  ^^®  smelting  mill.  The  *case,  therefore,  falls  within  the  prin- 
-'  ciple  laid  down  by  Lord  EUenborough  in  the  decision  referred  to,  and 
this  was  an  interest  running  with  the  land. 

It  has  been  urged,  indeed,  that  we  cannot  imply  a  covenant  by  the  defendant 
alone  where  there  is  an  express  agreement  by  the  defendant  and  others  touching 
the  same  subject-matter.  But  the  agreement  is  several  as  well  as  joint,  and^ 
therefore,  the  judgment  by  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


WILLIAMS  V.  PAUL.    June  19. 

The  defendant  kept  a  heifer  which  he  had  bought  of  a  drover  on  Sunday,  and  afterwards  made 
a  promise  to  pay  for : 

Held,  that  having  kept  the  beast  he  was  liable  at  all  events,  on  the  quantum  meruit,  notwith- 
standing the  contract  made  on  Sunday. 

Th£  plaintiff's  drover  being  on  a  journey  from  Sussex  to  Wales  with  sundry 
beasts  belonging  to  his  master,  sold  three  cows  and  a  heifer  to  the  defendant,  in 
order  to  procure  funds  to  proceed  on  his  journey.  The  bargain  was  made,  and 
the  price  (to  be  paid  in  three  months)  agreed  on,  on  a  Saturday  evening,  subject 
to  the  defendant's  approval  of  the  beasts  upon  inspection  the  next  morning. 
Accordingly,  on  Sunday  the  defendant  inspected  and  approved  the  beasts.  The 
drover  proceeded  on  his  journey,  leaving  behind  the  three  cows  and  a  heifer, 
which  the  defendant  alleged  was  not  the  one  he  had  chosen,  and  ultimately 
refused  to  pay  for ;  but  the  four  beasts  remained  with  him.  Some  time  after- 
wards the  defendant,  being  applied  to  by  the  drover  for  the  price,  said  he  would 
settle  when  the  time  agreed  on  was  up. 

The  heifer,  however,  remaining  unpaid  for,  this  action  was  commenced  for 

the  price.     Bayley,  J.,  before  whom  the  cause  was  tried,  thought  the  defendant 

*(iUl   ^^^^£  ^®P^  *^^^  beast,  and  subsequently  promised  to  pay,  was  liable  for 

^   the  value  upon  a  quantum  meruit,  thougn  not  for  the  price  agreed  on  by 

the  bargain  completed  on  Sunday. 

A  verdict  having  been  found  for  the  plaintiff, 

AndrewSj  Seijt.,  obtained  a  rule  ntn  to  set  it  aside  and  enter  a  nonsuit,  on 
the  ground  that  the  contract  was  void  under  29  Car.  2,  c.  7,  being  a  contract 
made  in  the  plaintiff's  ordinary  vocation,  and  completed  on  Sunday. 

Bompas,  Serjt.,  showed  cause.  This  contract  was  made  on  Saturday,  and 
the  mere  inspection  of  the  cattle  on  Sunday  did  not  render  it  void,  otherwise  the 
statute  would  become  the  instrument  of  gross  injustice  if  the  defendant  be  per- 
mitted to  keep  the  beast  without  paying  for  it.  But,  at  all  events,  the  defend- 
ant having  retained  the  beast,  and  having  afterwards  promised  to  pay  for  it,  is 
liable  upon  the  new  promise.  In  Bloxsome  v.  Williams,  3  B.  &  C.  232,  Fen- 
nel! V,  Ridler,  5  B.  &  C.  406,  and  Smith  i;.  Sparrow,  4  Bingh.  84,  the  contract 
was  clearly  miade  on  Sunday,  and  there  was  no  subsequent  promise. 

Andrews.  This  falls  within  the  principle  of  all  the  preceding  cases,  and  if 
the  defendant  be  held  liable  on  a  qua/nium  meruit  because  he  retains  the  beast, 
a  mode  is  pointed  out  by  which  the  statute  may  be  eluded  in  all  cases. 

Park,  J.  (a)  I  shoiUd  be  sorry  to  be  supposed  to  recede  from  the  cases  decided 
on  this  point,  and  the  principle  established  to  enforce  the  observance  of  the 

ifl)  Tindal,  C.  J.,  wm  abMnt. 
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Lord's  day,  which  tends  so  eminently  to  the  advantage  *of  society,  since  p^ccc 
no  laws  can  be  of  avail  except  in  so  far  as  they  are  founded  on  religion.     ■> 
I  think  that  the  contract  in  this  case  was  made  on  Sunday,  because  the  bar- 

fain  on  Saturday  was  incomp  ete,  and  came  to  no  conclusion  till  the  defendant 
ad  inspected  the  cattle  on  Sunday. 

However,  we  hold  the  defendant  liable  on  the  ground  taken  by  the  learned 
Judge  at  the  trial,  although  we  regret  to  be  obliged  to  come  to  thif  conclusion, 
because  it  may  have  a  tendency  to  defeat  the  statute.  But  here  it  appears  that 
the  defendant  not  only  retained  the  animal,  but  made  a  new  promise  to  pay  sub- 
sequently to  the  Sunday,  and  his  present  refusal  is  not  consistent  with  the  prac- 
tice of  a  very  sincere  Christian. 

Oaselee,  J.  I  am  of  opinion  that  this  contract  was  made  on  Sunday,  but 
what  passed  afterwards  is  sufficient  to  sustain  the  verdict.  The  subsequent 
promise  was  sufficient  on  the  quantum  meruity  or  as  a  ratificaUon  of  the  agree- 
ment of  Saturday. 

BosANQUET,  J.  I  am  of  the  same  opinion,  and  think  the  ground  taken  by 
the  learned  Judge  at  the  trial  correct.  The  original  contract  was  on  Sunday  ; 
but  the  thing  sold  was  left  in  the  possession  of  the  defendant.  Some  time  after- 
wards he  promised  to  pay ;  and  the  jury  having  found  the  value,  there  is  no 
ground  for  impeaching  the  verdict.  Rule  discharged. 


*BOE  dem.  DURANT  t;.  MOORE.    June  19.  [*656 

Surety  recogninnce  in  ejectment  pursuant  to  1  G.  4»  c.  87i  bow  entitled. 

In  this  case  the  tenant  having  been  admitted  to  defend  instead  of  the  casual 
ejector,  put  in  sureties  to  abide  the  result  of  the  cause  pursuant  to  the  statute  1 
G.  4,  0.  87.  Seeanfe,  p.  574.  And  upon  an  objection  taken  by  WUdej  Seijt., 
it  was  ordered  that  the  recognisance  of  sureties  should  be  taken  in  the  cause 
entitled  as  above,  and  not  in  the  cause  as  originally  entitled.  Roe  d.  Durant  v. 
Doe,  Moore  tenant )  because  it  would  be  in  the  cause  entitled  as  above  that  the 
lessor  of  the  plaintiff,  if  successful,  would  have  his  claim  on  the  sureties. 

These  sureties  appeared  to  be  the  first  taken  since  the  statute  in  either  court. 


ADAMS  v.  OEBNET,  sued  with  ELIZABETH  MARIA  PEYTON,  Ezeca- 

tor  of  J.  R.  PEYTON.    June  14. 

Tenant  for  life,  remainder  OTer,  by  indenture  demiaea  to  leaaee,  his  executora,  &c.,  for  fifteen 
yeara,  without  any  expreaa  covenant  for  quiet  enjojrment ;  leaaee  ia  evicted  by  remainder-man 
after  death  of  tenant  for  life,  and  before  expiration  of  the  fifteen  yeara :  Meld,  that  leaaee 
cannot  maintain  covenant  againat  executor  ot  tenant  for  life. 

The  declaration  stated,  that,  on  the  20th  of  November,  1821,  bj  indenture 
between  J.  R.  Peyton  of  the  one  part,  and  the  plaintiff  of  the  other  part,  after 
reciting  that  the  plaintiff  had  agreed  with  J.  R.  Peyton  for  a  lease  of  Wakehurst 
Park  for  the  term  of  fifteen  years  from  March  then  last  past,  subject  to  the  oove- 
Hants  ^thereinafter  contained,  it  was  witnessed,  that  for  and  in  consider-  r4cAi;7 
ation  of  the  rent,  covenants,  and  agreements  thereinafter  contained,  J.  >• 
R.  Peyton  had  demised  certain  premises  to  the  plaintiff,  containing  500  acres, 
&c.,  (subject  to  certain  exceptions  and  reservations;)  Hahendum  from  the  26tb 
of  March,  1821,  for  fifteen  years  at  the  rent  of  40^.  per  annum,  cleai  of  all  taxes 
except  poors'  rates ;  which  poors'  rates  were  to  be  paid  by  J.  R.  Peyton,  his 
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cxecntorsy  or  admiDistrators^  or  such  other  person  or  persons  as  should  for  the 
time  heing  be  entitled  to  the  reversion  and  inheritance  of  the  said  premises ; 

And  the  plaintiff  for  himself,  his  executors,  administrators,  and  assigns,  did 
thereby  covenant,  promise,  and  agree  to  and  with  the  said  J.  R.  Peyton,  and  to 
and  with  all  and  every  such  person  and  persons  as  should  for  the  time  being 
be  entitled  to  the  reversion  and  inheritance  of  the  said  premises,  or  any  part 
thereof,  in  manner  and  form  following ;  that  is  to  say,  that  the  plaintiff,  his  exe- 
cutors, administrators,  or  assigns  should  and  would  rrom  time  to  time,  and  at  all 
times  during  the  continuance  of  the  term  thereby  demised,  well  and  truly  pay, 
or  cause  to  he  paid  unto  the  said  J,  R.  Peyton,  his  heirs,  executors,  or  admin- 
istrators, or  to  such  other  person  or  persons  as  aforesaid,  the  said  yearly  rent  of 
40/.  of  lawful  current  money  as  aforesaid  upon  the  several  days  and  times,  and 
in  the  manner  thereinbefore  mentioned :  he  also  covenanted  not  to  cut  down, 
lop,  top,  stub  up,  or  destroy  any  of  the  trees  thereinbefore  excepted,  or  else  to 
pay  the  sum  of  20/.  per  load  for  trees  so  lopped,  &o.,  to  the  said  J.  R.  Peyton, 
or  such  person  or  persons  as  aforesaid :  a  new  fence  was  to  be  made  all  round 
the  park,  at  the  joint  expense  of  both  lessor  and  tenant ;  and  J.  R.  Peyton  was 
to  put  tlie  messuage  on  the  premises  into  good  and  tenantable  repair :  the  said 
,^^-1  fenoe,  building,  and  messuage  was  to  be  thenceforth  kept  in  ^repair  by 
-*  the  plaintiff,  and  J.  R.  Peyton  was  to  provide  thirty  new  rabbit  hutches 
for  the  use  of  the  plaintiff:  and  it  was  covenanted  that  it  should  and  might  be 
lawful  for  the  plaintiff,  his  executors,  administrators,  or  assigns,  at  any  time  or 
times  durine  the  continuance  of  the  term  thereby  demised,  to  cut  down  the 
underwood  that  might  be  standing  and  growing  on  the  demised  premises,  at  such 
age  as  he  or  they  should  think  fit,  and  take  and  carry  away  the  same  for  his  and 
their  own  use  and  benefit ;  and  dso  that  he,  the  said  J.  R.  Peyton,  his  heirs, 
executors,  or  administrators,  or  such  other  person  or  persons  as  aforesaid,  should 
and  would^  at  the  end,  expiration,  or  other  sooner  determination  of  the  said 
demise  and  lease,  pay  the  plaintiff,  his  executors,  administrators  or  assigns,  for 
the  underwood  then  standing  and  crowing  on  the  demised  premises  down  to  the 
stem,  and  also  for  the  stock  of  rambits  that  might  then  be  thereon,  as  the  same 
should  be  valued  and  appraised  by  two  indifferent  persons,  one  to  be  chosen  by 
each  party,  and  in  case  they  could  not  agree,  by  a  third  person  to  be  apppinted 
by  them  for  an  umpire,  whose  valuation  and  appraisement  should  be  final  and 
oonclusive,  and  the  amount  thereof  be  paid  by  the  said  J.  R.  Peyton,  his  heirs, 
executors,  or  administrators  to  the  plaintiff,  his  executors,  administrators,  or 
aasiffns. 

The  plaintiff  entered  the  20th  of  November,  1821,  and  averred,  that  he  well 
and  truly  performed  all  things  on  his  part  contained  in  the  sud  indenture. 

Breach — ^That  before  and  at  the  time  of  the  making  the  said  indenture,  and 
from  thence  until  and  at  the  time  of  the  death  of  the  said  J.  R.  Peyton,  he,  the 
•aid  J.  R.  Pevton  was  onlv  seised  of  the  demised  premises  in  his  demesne  as  of 
freehold  for  the  term  of  his  natural  life,  and  was  not  by  law  empowered,  autho- 
4tgeg-|  rized,  or  entitled  to  grant  or  demise  to  the  pliuntiff  the  demised  *pre- 
-*  misea  for  the  said  term  of  fifteen  years  in  manner  aforesaid,  or  for  any 
period  beyond  the  term  of  the  life  of  the  said  J.  R.  Peyton,  so  as  to  bind  the 
person  entitled  to  the  freehold  of  the  demised  premises,  upon  the  death  of  the 
SAid  J.  R.  Peyton,  or  to  render  such  term  and  lease  obligatory  upon  such  person : 
that  whilst  the  plaintiff  was  possessed  of  the  said  term  by  the  said  indenture 
Aninted,  to  wit,  on  the  1st  of  April,  1825,  the  said  J.  R.  Peyton  died,  to  wit,  at, 
oc.,  and  thereupon  the  said  term  ended  and  was  determined  and  became  void, 
iod  one  Joseph  John  Wakehurst  Peyton  then  and  there  became  and  was  enti- 
tled to  the  freehold  and  inheritance  of  the  demised  premises  and  the  possession 
thereof,  and  laid  claim  to  and  demanded  of  the  plain ti£f  the  immediate  possession  of 
the  said  premises  in  breach  of  the  said  indenture  :  that  thereupon,  afterwards, 
to  wit,  in  Trinity  term  in  the  seventh  year  of  the  reign  of  our  lord  the  now 
king,  a  certain  action  of  ejectment  was  commenced  and  prosecuted  by  and  on 
the  behalf  of  the  said  J.  J.  W.  Peyton,  wherein  John  Doe  was  the  nominal 
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plaintiff,  against  the  said  now  plaintiff  Thomas  Adams,  for  the  reooyerj  of  the 
possession  of  the  premises  so  demised  by  the  said  indenture :  That,  on  the  2d 
of  December,  1826,  notioe  was  given  to  J.  R.  Peyton's  executors  that  the  now 
plaintiff  would  hold  them  responsible  for  all  damages,  costs,  losses,  or  expenfles 
he  might  sustain  or  incur  by  reason  of  the  said  action,  in  the  event  of  the 
plaintiff  therein  succeeding  in  such  action,  or  the  said  Thomas  being  iotemipted 
in  the  possession  or  enjoyment  of  the  said  tenements,  or  any  part  thereof,  or 
evicted  therefrom  during  the  remainder  of  the  said  term  of  fifteen  years  under 
or  by  virtue  of  the  said  ejectment,  or  by  reason  of  any  defect  of  title  or  inability 
of  the  said  J.  R.  Peyton  to  grant  the  said  lease  to  the  said  Thomas  as  afore- 
said :  that  the  defendants  refused  to  ^settle  such  action  of  ejectment :  pi^gA 
that  the  now  plaintiff  accordingly  defended  the  said  action,  being  igno-  ^ 
rant  whether  J.  J.  W.  Peyton  had  or  not  full  right  and  title  to  the  premises : 
that  in  Easter  term,  1827,  judgment  was  recovered  in  the  said  action  of  eject- 
ment ;  whereupon  the  now  plaintiff  was  forced  to  deliver,  and  did  deliver  up 
the  possession  of  the  premises  to  J.  J.  W.  Peyton :  that  the  now  plaintiff  sus- 
tained damage  thereby  for  loss  of  the  enjoyment  of  the  premises,  and  also  did, 
on  the  26th  May,  1827,  pay  the  damages  and  costs  sustained  in  the  said  action 
of  ejectment,  amounting  to  the  sum  of  189^. ;  also  his  own  costs  of  defending 
the  said  action :  that  in  Hilary  term  1828,  an  action  of  trespass  was  brought  by 
J.  J.  W.  Peyton  for  mesne  profits,  and  on  the  22d  February,  1828,  the  now 
plaintiff  gave  the  now  defendants,  as  executrix  and  executors,  notice  of  such 
action :  that  in  Hilary  term  1829,  the  costs  and  damages  recovered  in  the  last- 
mentioned  action  were  477^.,  and  that  the  now  plaintifrs  own  costs  incurred  in 
the  said  last-mentioned  action  were  200^. :  that  on  the  15th  February,  1827,  a 
bill  in  Chancery  was  filed  by  J.  J.  W.  Peyton  to  restrain  the  commission  of 
waste,  and  an  injunction  obtained ;  and  that  plaintiff  was  hindered  and  prevented 
from  cutting  the  underwood  by  reason  of  the  lease  being  determined. 

Second  breach, — ^That  there  was  a  laree  quantity  of  underwood  and  stock  of 
rabbits  on  the  premises,  which  underwood  and  rabbits  the  now  plaintiff  resigned 
on  the  premises;  and  that  *he  was  always  ready  to  appoint  a  proper  person  to 
value  the  underwood  and  rabbits^  and  on  the  2d  December,  1826,  gave  notioe  to 
that  effect,  but  that  defendant  refused  to  concur. 

There  were  various  pleas,  which  the  plaintiff  replied  to ;  and  the  defendant 
having  demurred  to  the  ^replication,  upon  the  argument,  in  Easter  term,  pMgi 
excepted  to  the  sufficiency  of  the  above  declaration.  ^ 

driven,  Seijt.,  in  support  of  the  demurrer.  ThQ  action  does  not  lie.  Where 
there  is  no  express  covenant  for  quiet  enjoyment,  a  covenant  to  that  effect  may  in 

feneral  be  implied  from  the  lessor's  talung  on  himself  to  demise :  Nokes's  case, 
Rep.  81 :  and  the  lessee,  or  his  representatives,  will  be  liable  on  such  a  cove- 
nant, if  it  be  violated  during  the  term  by  himself  or  persons  claiming  through 
him :  Stile  v.  Herring,  Cro.  Jac.  73,  1  Roll.  Abr.  520 ;  or  if  he  have  no  title, 
and  the  lessee  cannot  lawfully  enter.  But  if  he  have  title  to  devise  in  the  first 
instance,  although  the  term  be  liable  to  be  determined  on  an  event  over  which 
the  lessor  has  no  control,  the  word  demise  will  not  amount  to  a  covenant  for 
quiet  enjoyment  absolutely,  but  merely  to  a  warranty  that  the  lessee  shall  enjoy 
the  term  as  far  as  concerns  the  lessor  and  persons  claiming  through  him,  and 
independently  of  the  collateral  event  over  which  the  lessor  has  not  control.  If 
the  lessee  require  an  indemnity  against  such  collateral  event,  he  must  insist  on 
an  express  covenant  for  quiet  enjoyment. 

The  covenant  in  law,  giving  a  right  to  damages  for  eviction,  ceased  with  the 
estate  which  passed  by  the  demise,  and  determined  with  the  death  of  the  lessor. 

In  Swan  v.  Searles,  Dyer,  257  b,  1  Leon.  179,  Owen,  105,  it  was  expressly 
decided  that  this  action  is  not  maintainable  against  the  representatives  of  the 
lessor,  if  the  term  ends  by  a  collateral  determination ;  ex.  gr,,  his  death ;  or 
against  himself,  if  it  ends  by  the  death  of  a  cestui  que  ine,  before  eviction. 

In  Stile  V.  Herring,  and  the  cases  which  decide  that  the  action  is  maintunahle 
where  there  b  not  any  right  in  the  lessor  to  make  any  demisei  and  the  lessee 
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*6621  ^^^^  *^^^  ^^^  cannot  lawfally  enter,  the  estate  has  not,  by  law,  any 
-*  collateral  determination.  It  is  by  law  a  lease  between  the  parties  for 
certain  years  absolutely,  and  an  eviction  at  any  time  during  those  years  is  a 
breach  of  the  covenant,  because  it  is  an  eviction  while  the  term  is,  as  between 
the  parties,  continuing.  But  in  the  present  case,  as  in  Swan  v.  Searles,  and  in 
Bragg  V.'  Wiseman,  1  Brownl.  22,  the  lease  has  in  point  of  law  a  collateral 
determination ;  the  term  ceases  by  death,  and  with  the  term  ceases  the  covenant 
or  warranty  fbr  enjoyment,  which  the  law  raises  from  the  word  demise. 

As  the  lessee  is  by  the  determination  of  the  lease  discharged  from  the  pay- 
ment of  rent  and  other  services,  so  the  lessor  is,  by  the  collateral  determination, 
discharged  from  his  warranty  or  covenant  for  quiet  enjoyment.  The  rights  and 
remedies  are  reciprocal.  In  Owen,  105,  one  of  the  reasons  assigned  against  the 
claim  of  the  lessee  is,  that  the  lessee  is  not  termor  at  the  time  of  the  disturbance, 
in  effect,  because  his  estate  is  determined  before  the  disturbance,  by  the  death 
of  the  tenant  for  life,  &c. 

The  same  principle  b  established  in  Hyde  v.  The  Canons  of  Windsor,  Cro.  El. 
553;  is  recognised  in  Shepherd's  Touchstone,  165,  178,  and  the  following 
authorities :— Fitz.  N.  B.  145, 146,  and  note ;  Year  Book  32  H.  6,  fol.  32 ;  Com. 
Dig.  0(/v.  (F) :  Bac.  Abr.  Leases,  Covenant  (E) ;  Vin.  Abr.  Oov,  (D);  2  Bl.  Com. 
30l;  Chemy  v,  Langley,  1  Leon.  179,  Cro.  £1.  157,  Andrews's  case,  2  Leon. 
104,  Cro.  El.  214,  Procter  v,  Johnson,  2  Brownl.  213.  The  passage  in  Co.  lit. 
389  a,  which  states  that  there  can  be  no  vrarranty  of  chattels,  reu  or  personal, 
seems  to  conflict  with  the  other  authorities,  but  is  clearly  outweighed  by  them. 
^6631  *-BonipaSy  Serjt.,  conird.  First,  a  covenant  and  not  a  mere  warranty, 
-^  is  to  be  implied  from  the  word  demise;  and,  secondly,  an  express  cove- 
nant for  quiet  enjoyment  may  be  collected  from  the  whole  of  this  contract. 

A  warranty  doth  not  extend  to  any  lease,  though  it  be  for  many  thousand 
years,  or  any  other  chattel,  but  only  to  freehold  or  inheritances :  Co.  Lit.  389,  a. 
And  a  covenant  is  not  confined  to  any  technical  form  of  expression ;  it  re* 
suits  from  the  whole  object  of  the  contract  between  the  parties;  Com.  Dig. 
(hv,  (A)  2 ;  Holder  v.  Taylor,  Hob.  12 ;  and  when  the  lessor  here  says  he  Aos 
demised,  the  expression  implies  that  he  has  the  power  to  do  so,  and  to  secure  to 
the  lessee  an  enjoyment  co-extensive  with  the  term :  otherwise  he  imposes  on 
the  lessee,  and  obtains  a  consideration  for  that  which  he  cannot  make  good. 

In  Burnett  v.  Lynch,  5  B.  &  C.  609,  Littledale,  J.,  says,  '*  An  action  of 
covenant  will  lie  by  the  lessee  against  the  lessor  upon  the  word  '  demised  in  the 
lease ;  that  word  imports  a  covenant  in  law  on  the  part  of  the  lessor  that  he 
has  good  title,  and  that  the  lessee  shall  quietly  enjoy  during  the  term ;  and, 
therefore,  if  the  lessee  be  ousted  during  the  term,  an  action  of  covenant  will 
lie  by  him  against  the  lessor."  And  in  Iggulden  v.  May,  9  Vos.  325,  El- 
don,  C.,  says,  "There  is  a  covenant  for  quiet  enjoyment  under  the  words 
[granted  and  demised  :'  a  covenant  for  payment  of  rent  under  the  words  'yield- 
ing and  paying  :'  and  other  covenants  under  other  general  words  in  this  lease. 
In  a  court  of  law,  generally,  the  construction  ought  to  be  as  to  both  the  express 
and  implied  covenants :  more  peculiarly,  where  there  is  but  one  express  cove- 
"^6641  ^^^^  ^  ^^^  ^P^'^  ^^^  ordinary  sense,  it  is  supposed  to  mean  express  '^'cove- 
^  nants  only.  It  was  settled  so  long  ago  as  the  time  of  Siderfin,  that 
where  a  bond  is  given,  generally  for  performance  of  covenants  in  a  lease,  it  ex- 
tends to  protect  breaches  of  implied,  as  well  as  express,  covenants ;  and  if  rent 
iH  not  paid,  or  there  is  an  eviction,  the  bond  is  forfeited  for  breach  of  the  two 
implied  covenants  I  have  mentioned.'^ 

All  the  cases  referred  to  in  support  of  the  demurrer  rest  on  Cheiny  v.  Lang- 
ley,  which  is  no  authority  for  the  propositions  to  which  the  subsec|uent  decisions 
have  extended ;  for  in  Cheiny  v,  Langley,  the  defendant  only  sold  his  interest, 
such  as  it  was,  without  assuming  to  convey  any  other  definite  interest  to  the 
purchaser.  Bragg  v.  Wiseman,  therefore,  cannot  be  law,  if  it  rest  for  support 
solely  on  Cheiny  v.  Langley.  In  Swan  v.  Searles,  as  appears  from  the  plead- 
ings set  out  in  Bendloe,  138,  ike  action  was  brought,  not  for  damages,  but  for 
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the  term  itself,  which  haying  been  determined,  could  not  be  recovered :  and 
that  case  has  been  doubted.  V in.  Abr.  Covenant  (D).  Wentw.  Executor,  126. 
Roll.  Abr.  82  a.  In  Andrews's  case,  and  Procter  v.  Johnson,  the  action  was 
also  brought  to  recover  the  term.  And  the  passage  in  Fitz.  N.  B.  145, 146, 
may  be  explained  by  distributing  the  covenant  according  to  the  subject-matter 
to  which  it  applies,  reddendo  nngula  nngulu. 

But,  secondly,  here  is  a  recital  of  an  agreement  for  a  lease  for  fifteen  years^ 
and  that  agreement  amounts  to  a  covenant  sufficiently  express  to  support  this 
action.  In  order  to  ascertain  the  covenants  to  which  the  parties  have  rendered 
themselves  liable,  the  recital  in  an  indenture  is  as  operative  as  any  other  part. 
8  Keble,  465.  FPark,  J.  Lord  Kenyon  reprimanded  me  when  I  was  at  the 
bar  for  citing  Keble.]     Severn  v,  Gierke,  1  Leon.  122. 

*Scriven.  A  recital  in  a  deed  containing  express  covenants  cannot  be  r^aa^ 
set  up  as  an  express  covenant  in  itself,  contrary  to  the  intention  to  be  *- 
collected  fh)m  the  operative  part  of  the  deed ;  and  therefore  it  comes  round  to 
the  samo  question,  whether  a  covenant  for  quiet  enjoyment  can  in  this  case  be 
implied  firom  the  word  demue.  Holder  v,  Taylor  does  not  apply,  for  the  action 
was  brought  in  respect  of  a  disturbance  by  the  convenantor  himself.  And  the 
dicta  which  have  been  cited  are  applicable  only  to  cases  of  that  description. 
There  is  no  hardship  in  the  present  case,  for  the  lessee  is  discharged  from  his 
obligations  under  the  lease,  and  it  was  his  business  to  have  exacted  an  express 
covenant,  if  he  proposed  an  indemnity  for  the  loss  of  any  portion  of  the  ^tecn 
Tears.  Caveat  Emptor,  He  could  scarcely,  however,  have  been  ignorant  of 
his  situation,  for  his  covenants  are  not  with  the  lessor,  his  heirs  and  executors, 
bat  with  the  party  interested  for  the  time  being.  Cur.  adv,  vulL 

TiNDAL,  (m  J.  The  question  in  this  case  arises  upon  a  demurrer  to  the  re- 
plication to  one  of  the  pleas  of  the  defendant,  which  plea  is  pleaded  to  the  breach 
of  covenant  firstly  assigned  in  the  declaration,  that  is,  to  a  breach  of  covenant  for 
quiet  enjoyment ;  and  as  the  defendant  insists  that  it  appears  on  the  record  that  no 
action  is  maintainable  against  him  as  executor  on  such  supposed  breach,  it  be- 
comes unnecessary  to  consider  any  of  the  pleadings  subsequent  to  the  declaration. 
The  question,  therefore,  becomes  this :  tenant  for  life,  remainder  over,  by  in- 
denture demises  to  the  lessee,  his  executors,  &c.,  for  the  term  of  fifteen  years, 
without  any  express  covenant  for  quiet  enjoyment ;  the  lessee  is  evicted  by  the 
remainder-man,  after  the  death  of  tenant  for  life,  but  before  the  expiration  of 
the  fifteen  years:  ^whether  the  lessee  can  maintain  an  action  of  cove-  rtAoa 
nant  against  the  executor  of  tenant  for  life  in  respect  of  such  eviction  f    *- 

That  the  word  demise  in  a  lease  for  years  imports  and  makes  a  covenant  in 
law  for  quiet  enjoyment  by  the  lessee,  at  least  during  the  continuance  of  the 
estate  out  of  which  the  lease  is  granted,  is  clear  from  all  the  authorities,  and  is 
admitted  by  the  defendant ;  but  it  is  contended  on  his  part,  that  such  implied 
covenant  ceases  with  his  estate,  as  well  upon  the  ground  that  it  is  rather  in  the 
nature^  of  an  implied  warranty  than  an  unplied  covenant^  as  upon  the  direct 
authority  of  decided  cases. 

If  it  had  been  necessary  to  determine  this  case  upon  the  ground  of  distinction 
above  referred  to,  considerable  doubt  would  be  thrown  upon  such  distinction  in 
the  case  of  a  chattel  real,  by  the  authority  of  Co.  Litt.  389  a,  where  it  is  hud 
down  "  That  a  warranty  cannot  be  annexed  to  chattels  real  or  personal,— but 
if  a  man  warrant  them,  the  party  shall  have  covenant.''  We  think,  however, 
it  is  sufficient  to  say,  that  the  cases  which  have  been  decided  on  the  precise 
point  now  raised,  are  too  strong  to  get  over.  Such  is  the  case  in  Dyer  257  a, 
determined  in  Michaelmas  term  8  &  9  Eliz.  The  lease  in  that  case,  as  in  the 
present,  was  by  indenture  made  by  tenant  for  life,  by  the  word  demite.  The 
ouster  in  that  case,  as  in  this,  was  by  the  remainder-man  after  the  death  of  the 
tenant  for  life,  and  before  the  effluxion  of  the  term.  The  action  in  that  case 
also,  as  in  this,  was  an  action  against  the  executors  of  the  lessor,  to  recover  da- 
mages for  the  breach  of  covenant.  (See  the  form  of  the  declaration  in  Bend- 
loe  8  Bep.  150.)    And  after  two  arguments  it  was  held  in  that  case  by  three  of 
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the  juadceSy  '^That  the  exeontors  should  not  be  charged  by  thSs  covenant  in 
*^T\  ^^^ — beoanse  the  coyenant  '^in  law  ends  and  determines  with  the  estate 
^  and  interest  of  the  lessor;"  also,  ''That  no  cause  of  action  is  given 
against  the  testator  in  his  lifetime.'^  And,  although  one  of  the  Justices  differed 
from  the  rest,  yet  he  admitted,  if  the  lease  had  been  by  deed-poll  instead  of  by 
indenture,  he  should  have  agreed  with  liis  companions :  a  distinction  which  is 
not  assented  to  by  the  learned  reporter. 

The  same  principle  is  laid  down  in  Hyde  v.  The  Canons  of  Windsor,  and  in 
the  case  of  Bragg  v.  Wiseman,  where  covenant  is  brought  against  the  exec- 
utor of  the  husband  upon  a  lease  by  husband  and  wife,  and  it  is  laid  down, 
'*  That  a  covenant  in  law  shall  not  be  extended  to  make  one  do  more  than  he 
can,  which  was  to  warrant  it  as  long  as  he  lived,  and  no  longer.'' 

Unless,  therefore,  some  very  strong  and  insuperable  objection  had  been  raised 
to  Uie  principle  of  those  decisions,  which  has  not  been  done  in  the  present  case, 
we  think  it  safer  to  adhere  to  them,  the  doctrine  of  which  appears  to  have  been 
adopted  in  books  of  high  authority;  amonsst  others  see  Shepherd's  Touch- 
stone, 160,  and  Com.  Dig.  Covenant  (C).  And  no  injustice  can  be  occasioned 
to  the  lessee  by  this  decision,  who  must  have  known,  from  the  form  of  the  reser- 
vation in  the  lease,  that  his  lessor  was  no  more  than  a  tenant  for  life,  but  was 
contented  to  accept  a  lease  without  an  express  covenant  for  quiet  enjoyment 

It  remains  only  to  notice  one  argument  urged  by  the  plaintiff;  namely,  that 
although  the  action  may  not  be  maintainable  upon  the  covenant  to  be  implied 
from  the  word  demue,  yet  that  there  is  a  recital  of  an  agreement  for  a  lease  fox 
fifteen  years,  and  that  such  agreement  would  of  itself  be  a  sufficient  express 
covenant  to  support  the  action.  But  the  recital  is  not  of  an  agreement  for«a 
iutpQ-i  ^^^ee  for  fifteen  years  absolutely,  but  for  a  *lease  for  fifteen  years ''  subject 
^  to  the  covenants  thereinafter  contained.'^  So  that  the  demise  by  the  inden- 
ture, is  the  completion  and  performance  of  that  agreement,  and  the  question 
still  tarns  upon  the  lease  itself,  whether  the  lease  contains  such  ground  of 
action  as  is  contended  for. 

Upon  the  whole,  therefore,  we  think  there  must  be  judgment  for  the  defend- 
ant as  to  so  much  of  the  declaration  as  is  covered  by  the  plea  demurred  to. 

Judgment  for  defendant  accordingly. 


WORMWELL  t;.  HAILSTONE.    June  17. 

lo  an  action  againet  te  clerk  of  the  tniateea  of  a  turnpike  road,  under  a  etatute  which  permits 
the  trustees  to  sue  and  be  sued  in  the  name  of  their  clerki  execution  cannot  issue  a^^ainst 
the  clerk  personally. 

This  was  an  action  against  Samuel  Hailstone,  clerk  to  trustees  acting  under 
and  by  virtue  of  the  statute  made  and  passed  in  the  sixth  year  of  the  reign  of 
our  lord  the  king,  for  repairing,  widening,  improving,  and  maintaining  in  repair 
the  turnpike  rO»is  from  Leeds  to  Halifax,  and  the  several  branches  and  roads 
therein  mentioned  in  the  West  Riding  of  the  county  of  York,  that  is  to  say,  the 
trustees  appointed  for  the  Thornton  district  of  road  in  the  said  act  mentioned  : 
and  the  first  count  of  the  declaration  stated  that  the  said  trwtees  were  indebted 
to  the  pbuntiff  in  the  sum  of  800^.  for  work  and  labour,  and  materials  found ; 
and,  being  so  indebted,  promised  to  pay.  A  verdict  having  been  given  for  the 
plaintiff,  Uie  pattea  was  entered  up  as  follows : — 

Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  contained,  before 
the  Honourable  Sir  James  Allen  Park,  knight,  one  of  his  majesty's  justices 
^691  *^^^^S^^  ^  ^^^^  P^®^  ^^  ^^®  Court  of  our  \(xtd  the  king  of  the  Bench| 
-'  and  Uie  Honourable  Sir  James  Parke,  kniebt,  one  of  his  majestVs  jus- 
tices  assigned  to  hold  pleas  in  the  eouit  of  our  kid  the  king,  before  me  kins 
biipself,  and  justices  of  our  said  lord  the  king  assigned  to  hold  the  assises  in  ana 
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for  the  conntj  of  York^  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  come  as  well  the  within-named  plaintiff  as  the  within-named  de- 
fendant, by  their  respective  attorneys  within  mentioned ;  and  the  jurors  of  the 
jury  whereof  mention  within  is  made,  being  summoned,  also  come,  who  to  speak 
the  truth  of  the  matters  within  contained,  being  chosen,  tried,  and  sworn,  say, 
upon  their  oath,  that  the  trustees  within  mentioned  did  undertake  and  promise  in 
manner  and  form  as  the  said  plaintiff  hath  within  complained  against  the  said 
defendant,  and  they  assess  the  damages  of  the  said  plaintiff  on  occasion  thereof, 
over  and  above  his  costs  and  charges  by  him  about  his  suit  in  this  behalf 
expended,  to  448/.  9s.;  and  for  those  costs  and  charges,  to  forty  shillings. 
Therefore,  &c. 

Judgment  was  hereon  signed  against  the  defendant,  upon  which  aJI.  fa.  issued, 
following  the  terms  of  the  judgment,  and  the  sheriff,  conformably  with  the  JL 
/a.,  issued  his  warrant  to  his  bailiffs,  commanding  that  they,  some  or  one  of 
them,  should  omit  not  by  reason  of  any  liberty  within  his  county,  but  that  they 
should  enter  the  same,  and  cause  to  be  levied  of  the  goods  and  chattels  in  his 
bailiwick  of  Samuel  Hailstone,  clerk  to  the  trustees  acting  under  and  by  virtue 
of  the  statute  made  and  passed  in. the  sixth  year  of  the  reign  of  our  Lord  the 
now  King,  for  repairing,  widening,  improving,  and  maintaining  in  repair  the 
turnpike  roads  from  Leeds  to  Halifax,  and  the  several  branches  and  roads  therein 
mentioned  in  the  West  Riding  of  the  county  of  York,  that  is  to  say,  *the  r^eg-^A 
trustees  appointed  for  the  Thornton  district  of  road  in  the  said  act  men-  *-  * 
tioned,  the  sum  of  525/.  14s.,  which  in  his  said  Majesty's  court,  before  his  said 
Majesty's  justices  at  Westminster,  were  awarded  to  tfames  Wormwell  for  his 
damages  which  he  had  sustained,  as  well  by  reason  of  not  performing  certain 
promises  and  undertakings  made  bv  the  said  trustees  to  the  said  James,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  Samuel  was  convicted,  as  appeared  to  his  said  Majesty  of  record,  &c. 

A  levy  having  been  made  of  the  goods  of  the  defendant, 

Jones^  Serjt.,  obtained  a  rule  nisi  to  set  aside  the  execution,  on  the  ground 
that  the  name  of  the  defendant,  as  clerk  to  the  trustees,  was  only  used  for  con- 
venience, and  that  he  was  not  personally  responsible  to  the  plaintiff. 

By  the  -general  turnpike  act,  3  G.  4,  c.  126,  s.  74,  it  is  enacted,  ''That  the 
trustees  and  commissioners  of  every  turnpike  road  may  sue  and  be  sued  in  the 
name  or  names  of  any  one  of  such  trustees  or  commissioners,  or  of  their  clerk  or 
clerks  for  the  time  being ;  and  that  no  action  or  suit  to  be  brought  or  commenced 
by  or  against  any  trustees  or  commissioners  of  any  turnpike  road  by  virtue  of 
this  or  any  act  or  acts  of  parliament  in  the  name  or  names  of  any  one  such 
trustees  or  commissioners,  or  their  clerk  or  clerks,  shall  abate  and  be  discontinued 
hy  the  death  or  removal  of  such  trustee,  commissioner,  clerk  or  clerks,  or  any 
of  them,  without  the  consent  of  the  said  trustees  or  commissioners  ]  but  that  any 
one  of  such  trustees  or  commissioners  shall  always  be  deemed  to  be  the  plaintiff 
Or  plaintiffs,  defendant  or  defendants  (as  the  case  may  be),  in  every  such  action 
or  suit :  Provided  always,  that  every  such  ^trustee,  commissioner,  clerk  r^c^^^ 
or  clerks,  shall  be  reimbursed  and  paid,  out  of  the  moneys  belonging  to  L^^' -^ 
the  turnpike  roads  for  which  he  or  they  shall  act,  all  such  costs,  charges,  and 
expenses  as  he  or  they  shall  be  put  unto  or  become  chargeable  with,  or  be  liable 
to,  by  reason  of  his  or  their  being  so  made  plaintiff  or  plaintiffis,  defendant  or 
defendants." 

By  the  4  G.  4,  o.  95,  s.  61,  it  is  provided,  ''  That  the  trustees  or  cpmmis- 
doners  for  making  or  maintaining  any  turnpike  road,  shall  not  be  personally 
subject  to  or  liable  to  be  charged  with  the  payment  of  any  sum  or  sums  of  mo- 
ney by  reason  of  their  having  signed  or  executed  any  mortgage,  or  assignment 
by  way  of  mortgage,  or  other  security,  to  be  made  by  virtue  or  in  pursuance  of 
any  act  for  making  and  maintaining  any  turnpike  road :  Provided  always,  that 
in  case  any  action,  suit,  or  prosecution  shall  be  brought  or  commenced  againsi 
any  trustee  or  commissioner  for  anjrthing  done  by  vurtue  or  in  pursumoe  of 
tiie  said  recited  act  of  the  third  year  of  his  present  Majesty,  or  this  aot,  or  any 
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8uch  act  for  making  or  maintaining  any  turnpike  road,  all  the  costs,  charges, 
and  expenses  of  defending  such  action,  suit,  or  prosecution,  or  which  such  trus- 
tee or  commissioner  shall  incur  in  coBsequence  thereof,  shall  be  defrayed  out  of 
the  toll  arising  on  the  turnpike  road  for  which  such  trustee  or  commissioner 
shall  act/' 

By  7  &  8  G.  4,  c.  24,  s.  2,  it  is  enacted,  "  That  every  trustee  who  shall  order 
or  direct  the  expenditure  of  any  money  for  or  towards  the  making,  repairing,  or 
altering  an3^t)ad  not  comprehended  within  the  act  in  the  execution  of  which  he 
may  be  acting,  or  for  or  towards  the  performance  of  any  act,  matter,  or  thing 
not  authorized  by  such  act  or  the  said  recited  acts,  shall  be  personally  liable  to 
the  trust  for  the  repayment  of  the  money  so  expended  at  the  suit  of  any  person, 
*H7T\  ^^  ^^^  ^°^  trustee,  or  of  the  clerk  to  such  trustee  on  behalf  of  *such 
-'  trust,  and  that  all  the  costs  and  charges  of  such  suit,  over  and  above 
any  costs  and  charges  recovered  from  the  defendant  in  such  suit,  shall  be  paid 
and  borne  by  such  trust/'  And  by  the  third  section,  it  is  enacted,  <<  That  no 
trustee  shall  be  personally  subject  or  liable  to  be  charged  (except  as  next  here- 
inbefore mentioned)  with  the  payment  of  any  sum  or  sums  of  money  laid  out 
or  expended  in  or  towards  the  making,  repairing,  or  altering  any  turnpike  road, 
nor  shall  execution  issue  out  against  the  goods  and  chattels  of  any  trustee,  by 
reason  of  his  having  acted  as  such  trustee,  or  having  signed  or  authorized,  or 
directed  any  contract  or  security  to  be  entered  into  relating  to  any  such  road, 
unless  in  such  contract  or  security  such  trustee  shall  have,  in  express  words, 
rendered  himself  so  personally  liable." 

By  a  local  act,  6  G.  4,  c.  149,  intituled,  ''An  Act  for  repairing,  widening, 
improving,  and  maintaining  in  repair  the  turnpike  roads  from  Leeds  to  Halifax, 
and  the  several  branches  and  roads  therein  mentioned  in  the  West  Riding  of 
the  county  of  York,"  the  usual  powers  are  given  to  the  trustees  therein  men- 
tioned for  making  the  roads  and  branches  therein  described,  and  amongst 
others,  the  Thornton  district  of  road :  and  creditors  are  enabled  to  have  access 
to  the  books  of  the  trustees. 

Taking  all  those  acts  together,  it  appears  that  the  clerk  of  the  trustees  is 
only  the  formal  plaintiff  or  defendant,  in  actions  by  or  against  trustees,  like  the 
fictitious  parties  in  the  action  of  ejectment.  It  is  plain  from  the  declaration  in 
this  case,  that  the  trustees  are  the  real  defendants.  The  object  of  the  section, 
which  enables  creditors  to  sue  the  clerk,  was  to  prevent  the  inconvenience  and 
difficulty  of  suing  the  trustees,  a  numerous  and  fluctuating  body ;  it  never  was 
intended  to  make  the  clerk  personally  responsible,  when  the  trustees  are  per- 
sonally exempted,  but  that  the  remedy  of  creditors  should  be  against  the  fund 

*^'*V\  ^^  ^^^  ^^^^^ '  ^  *^^  ^  mandamtu  to  the  trustees ;  or  otherwise.  Great 
'  ^  inconvenience  would  be  experienced  in  making  the  clerk  personally  lia- 
ble;  as  if  he  were  to  die  after  judgment  and  before  execution,  could  execution 
issue  against  his  executor,  who  might  not  be  clerk,  or  his  successor,  who  would 
be  no  party  to  the  record  ?  The  local  act,  6  G.  4,  c.  149,  ss.  25,  27,  enables 
creditors  to  have  access  to  the  books  of  the  trustees,  which  shows  that  the 
legislature  intended  their  remedy  should  be  on  the  funds  of  the  road. 

Wilde  J  Seijt.,  showed  cause.  The  creditor  is  permitted  by  the  act  3  G.  4,  o. 
126,  to  make  the  clerk  defendant,  and  there  is  nothing  in  the  act  to  exempt  him 
from  the  incidents  attaching  to  a  defendant  in  any  other  suit.  It  is  because  the 
trustees  are  personally  exempted  that  it  becomes  necessary  to  make  the  clerk 
personally  responsible;  in  which  there  is  great  convenience  to  creditors,  and 
neither  inconvenience  nor  injustice  to  the  clerk :  the  creditors  having  a  single 
-assignable  individual  to  apply  to,  who,  by  his  influence  with  the  trustees,  is 
likely  to  obtain  payment  of  the  demand ;  and  the  clerk  being  entitled  under  the 
act  to  be  reimbursed  all  his  expenses,  by  the  trustees :  for  the  word  eaj^enses 
must,  in  common  parlance,  be  taken  to  cover  debt  and  damages.  The  execution 
must  pursue  the  form  of  the  judgment;  the  judgment  here  is  against  the  clerk, 
and  would  be  fruitless  if  he  be  not  liable  to  execution.  In  the  riot  act,  statutes 
of  hue  and  cry^  dock  acts  and  others,  there  are  explicit  directions  as  to  the  mode 
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of  obtaining  the  fruits  of  a  jadgment.  In  the  absence  of  any  such  directions 
here,  it  must  be  presumed  the  law  is  to  take  its  usual  course.  The  statute  says, 
the  clerk  shall  always  be  deemed  to  be  defendant ;  if  so,  he  must  be  defendant 
for  the  purposes  of  execution  as  well  as  for  the  purpose  of  '^appearance.  r^a*m 
As  to  any  technical  difficulty  in  case  of  his  death,  the  plaintiff  is  not  to  ^ 
be  deprived  of  his  remedy  where  the  clerk  is  alive,  because  the  legislature  may 
not  have  anticipated  or  provided  for  difficulties  in  case  of  his  death.  But  in  the 
spirit  of  the  enactment,  which  enables  a  creditor  to  make  him  a  defendant  in 
the  first  instance,  the  Court  might,  upon  his  death,  permit  the  plaintiff  to  enter 
a  suggestion,  and  issue  a  scire  fadaa  against  his  successor. 

Jones  was  heard  in  support  of  his  rule;  and  in  addition  to  the  arguments 
ursed  before,  observed  on  the  hardship  of  the  clerk's  being  sent  to  gaol  for  a 
debt  from  which  his  principals  were  exempt  from  execution,  and  the  absence  of 
any  clause  in  the  acts  to  reimburse  him  for  anything  but  costs  and  expenses, 
which,  he  contended,  did  not  cover  damages. 

The  Court  took  time  to  look  into  the  local  act,  and  now  their  decision  was 
pronounced  by 

TiNDAL,  C.  J.  This  is  an  aplication  to  the  Court  to  set  aside  the  writ  of  Ji 
fa.  which  has  been  issued  upon  the  judgment  obtained  against  the  defendant, 
on  the  ground  that  the  statute  3  G-.  4,  c.  126,  s.  74,  which  enables  the  plaintiff 
to  sue  the  defendant  as  clerk  to  the  trustees  of  the  turnpike  road  does  not 
authorize  any  execution  against  either  the  person  or  the  property  of  the  defendant. 
The  clause  in  question  appears  to  have  been  introduced,  from  the  difficulty,  or 
indeed  impracticability,  of  carrying  to  a  successful  result  any  action,  either  bj 
or  against  the  whole  of  the  very  numerous  and  fluctuating  body  of  which  the 
trustees  of  a  turnpike  road  generally  consist.  The  clause,  therefore,  empowers, 
but  does  not  '^'compel,  the  trustees  to  sue  or  be  sued  in  the  name  or  p,egy^ 
names  of  any  one  of  such  trustees,  or  of  their  clerk  or  clerks  for  the  ^ 
time  being,  leaving  it  open  to  any  creditor,  if  he  shall  think  proper,  to  sue  bj 
the  ordinary  course  of  proceeding  against  any  number  of  the  trustees  personally, 
where  the  nature  of  the  transaction,  or  the  form  of  the  security  or  contract,  gives 
any  ground  of  action  against  those  particular  and  individual  trustees. 

In  the  latter  case,  the  action  would  have  been  attended  with  the  ordinary  con- 
sequences of  personal  liability  on  the  part  of  the  defendant,  had  not  a  later  sta- 
tute, the  7  &  8  G.  4,  0.  24,  s.  3,  taken  away  the  personal  liability  of  the  trustees 
in  every  case,  unless  where  the  trustees  have  in  the  contract  or  security  in  express 
words  rendered  themselves  personally  liable. 

A  provision  of  this  nature  releasing  the  trustees  from  liability  when  the  action  is 
brought  against  them,  although  they  may  be  the  very  parties  to  the  contract  or 
security  on  which  the  action  is  brought,  affords  a  strong  presumption  that  it 
eould  not  be  intended  the  clerk  to  the  trustees  should  be  personally  liable,  when 
the  creditor  sues  the  trustees  in  the  name  of  their  clerk.  It  would  be  very  sin- 
gular that  the  creditor  of  the  trustees  should  have  his  election  to  satisfy  bis 
demand  either  out  of  the  trust  funds  or  the  personal  means  of  the  clerk  of  tbe 
trustees,  according  to  the  form  of  the  action  he  thought  proper  to  bring. 

But  we  think,  under  the  proper  construction  of  the  seventy-fourth  section,  tbe 
clerk  is  not  personally  liable  to  the  consequences  of  an  action.  The  power  to 
sue  the  trustees  in  the  name  of  their  clerk  is,  in  other  words,  the  power  to  make 
him  the  nominal  defendant :  the  enactment  that  the  suit  shall  not  abate  by  tbe 
death  or  removal  of  the  clerk,  but  that  the  clerk  for  the  time  being  shall  always 
be  deemed  to  be  the  defendant,  ^points  again  to  the  same  distinction  be-  r*^^^ 
tween  a  real  and  nominal  defendant;  and,  indeed,  it  would  open  the  door  ^ 
to  inextricable  confusion  and  difficidty  if  the  clerk  for  the  time  being  were  per- 
sonally to  be  looked  to  for  satisfaction  of  the  judgment.  Suppose  the  clerk,  ia 
whose  name  the  action  was  defended,  to  die,  or  be  removed  after  judgment  and 
before  satisfaction,  it  would  seem  very  unreasonable  that  his  successor,  who  was 
no  party  to  the  defence,  should  be  liable  to  pay  the  whole;  or,  on  the  other 
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bandy  tha^  the  executors  of  the  former  clerk,  who  have  no  concern  whatever  with 
the  trust  funds,  should  be  liable  to  the  demand  out  of  the  testator's  assets. 

But  the  main  ground  upon  which  we  collect  the  intention  of  the  legislature 
is  this  :  the  only  provision  for  reimbursement  of  the  clerk  is  a  reimbursement 
of  all  the  costs,  charges,  and  expenses  which  he  has  been  put  to  by  reason  of 
being  made  defendant. 

The  ordinary  meaning  of  these  words  will  not  comprehend  the  debt  or  da- 
mages recovered,  and  this  must  give  at  the  same  time  the  measure  of  the  clerk's 
personal  liability ;  for  it  cannot  oe  supposed  that  he  is  liable  to  either  the  debt 
or  damages  recovered,  where  there  is  no  express  provision  for  repaying  himself. 

It  is  asked.  How  are  the  debt  or  damages  to  be  recovered  in  this  action  if  the 
clerk  ia  not  liable  t  This  act,  undoubtedly,  makes  no  direct  provision,  as  many 
others  of  a  similar  nature  do,  upon  this  subject.  See  the  West  India  Dock  Act, 
39  a.  3,  0.  69,  s.  184,  and  the  London  Dock  Act,  39  &  40  G.  3,  c.  4,  s.  150. 
But  there  can  be  no  doubt  but  that  the  funds  of  the  trustees  may  be  made 
answerable  for  the  amount  ascertained  in  the  action,  in  case  of  a  refusal  to  apply 
them,  either  by  a  mandamus  or  a  bill  in  equity.  It  is  sufficient,  however,  for 
if^jj-t  the  present  application  to  decide,  that  we  think  the  *act  does  not  autho- 
■^  rise  a  personal  execution  agunst  the  clerk,  and  therefore  we  make  a 
role,  not  for  setting  aside  this  writ  of  execution,  but  for  restraining  the  sheriff 
from  executing  it  against  the  personal  effects  of  the  clerk. 


STRANGE  V.  WIGNEY.    June  15. 

Platntiff  left  in  a  hackney-ooach  in  London,  and  lost  her  reticule,  containing  a  lOOZ.  bank  post 
bill,  endorsed  in  blank ;  she  issued  hand-bills  proclaiming  her  loss.  Defendant,  a  banker  at 
Brighton,  who  had  never  heard  of  the  loss,  cashed  the  bill  for  a  stranger  eight  days  afterwards. 
The  stranger,  on  being  asked  his  name,  said  he  was  on  a  journey,  and  wrote  on  the  bill  a 
fictitious  uadreaa  in  an  illiterate  hand.  The  defendant  did  not  inquire  at  what  inn  he  was 
stajring :  Held,  that  the  defendant  was  liable  for  the  amount  to  the  plaintiff. 

Tboveb  for  a  bank  post  bill  for  100^.  In  September  1829,  the  plaintiff 
came  to  London  from  Tonbridge,  on  the  outside  of  a  coach.  She  put  a  100/. 
bank  post  bill,  endorsed  in  blank,  in  her  reticule,  which  she  carried  on  her  arm. 
When  the  Tonbridge  coach  arrived  in  Bridge  Street,  Blackfriars,  she  got  into  a 
hackney-coach,  and  proceeded  to  Smithfield.  She  was  then  handed  out  by  a 
gentleman,  to  whom  she  had  previously  intrusted  the  reticule  containing 
the  bill.  The  gentleman  had  placed  the  reticule  on  the  seat  in  the  hackney- 
coach,  where  it  was  accidentally  left,  although  a  trunk  which  she  had  also  with 
her  was  safely  taken  out.  The  plaintiff,  on  ascertaining  her  loss,  made  inquiries 
about  the  hackney-coach  without  success:  but  she  was  told  at  the  hackney-coach 
office,  where  she  applied,  that  she  need  not  take  any  steps,  as  the  reticule  would 
probably  be  returned  in  a  few  days.  I^lotwithstanding  this,  she  dispersed  about 
the  hackney-coach  stands  and  watering  houses  a  number  of  bills,  describing  her 
loss,  and  offering  a  reward  for  the  recovery  of  her  property.  She  also  adver- 
tised her  loss  in  a  London  newspaper  called  The  Morning  Advertiser,  on  the 
iM7Qi  ^^^^  ^^  September,  about  eight  days  *after  the  reticule  was  lost.  Early 
-'on  the  24th  a  stranger  presented  the  bill  at  the  banking-house  of  the  defend- 
ant, in  Brighton,  to  be  cashed.  He  said  he  was  going  to  Southampton,  and  wrote, 
on  the  bill,  in  a  very  illiterate  hand,  the  name  and  address  of  Mr.  W.  Wilson,  16 
Queen  Street,  Lincoln's  Inn  Fields.  The  defendant,  not  having  heard  of 
the  plaintiff's  loss,  cashed  the  bill,  and  took  the  usual  commission.  Tin- 
dal,  C.  J.,  before  whom  the  cause  was  tried,  Guildhall  sittings  ifter  last 
Michaelmas  term,  left  it  to  the  jury  to  consider  whether  there  had  been  origt* 
nally  a  want  of  ordinary  care  on  the  part  of  the  plaintiff,  or  a  want  of  diligence 
in  publishing  her  losS;  or  negligence  in  the  defendant  upon  the  occasion  of  cash* 
lagihe  bilL 
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Tie  jury  haying  found  for  the  plaintiff, 

Taddy,  Serjt.,  moved  for  a  new  trial. 

If  the  banker  be  holden  liable  in  this  case  the  decision  will  go  &rther  than 
any  which  hare  preceded  it,  and  materially  tend  to  paralyze  the  circulation  of 
paper  currency.  The  plaintiff  had  taken  no  efficient  means  to  make  her  loss 
known  to  the  commercial  world,  or  to  guard  against  loss  in  the  first  instance. 
It  was  through  the  carelessness  of  her  agent  that  the  reticule  containing  the 
bill  was  left  in  the  hackney-^soach :  the  reticule  was  an  unfit  place  of  deposit ; 
and  there  was  great  want  of  caution  in  endorsing  the  bill  in  blank,  and  ena- 
bling it  to  be  transferred  as  money.  Even  if  there  had  been  a  want  of  caution 
on  the  part  of  the  defendant,  the  plaintiff  has  no  cround  of  complaint:  the 
mischief  being  attributable  to  her  own  previous  neglect,  she  is  not  entitled  to 
repair  it  at  the  expense  of  the  defendant.  But  there  was  no  want  of  caution  in 
the  defendant.  He  had  never  heard  of  the  plaintiff's  loss.  The  bill  carried  its 
title  with  it,  and  was  ^transferable  as  money ;  Miller  v.  Race,  I  Burr,  r^^-rq 
452,  Grant  v,  Yaughan,  3  Burr.  1516,  Lawson  v,  Weston,  4  Esp.  56 ;  l- 
and  the  defendant  could  not,  consistently  with  the  practice  of  bankers,  or  with- 
out giving  offence  to  customers,  pursue  inquiry  further  than  to  ask  the  name 
and  address  of  the  party  presenting  the  bill.  In  Gill  v,  Cubitt,  3  B.  &  C.  466, 
Abbott,  C.  J.,  said,  the  question  was,  whether  the  defendant  took  the  bill  under 
circumstances  which  would  excite  the  suspicion  of  a  prudent  man.  That  can- 
not be  predicated  of  the  conduct  of  the  defendant  in  this  case.  Brighton  is 
the  resort  of  many  opulent  persons,  and  a  place  of  frequent  departure  fbr  the 
Continent ;  and  there  is  nothing  unusual  in  sojourners  or  travellers  at  such  a 
place  proposing  to  change  a  100^.  bill.  In  Snow  v.  Sadler,  3  Bingh.  610,  the 
bill  was  taken  at  Doncaster  races,  which  are  stated  in  the  report  to  l^  a  frequent 
resort  of  suspicious  characters.  In  Snow  v.  Peacock,  3  Bingh.  406,  the  amount 
of  the  bill  was  500^.,  and  it  was  changed  at  a  branch  bank  in  an  obscure  village, 
not  likely  to  be  visited  by  persons  possessed  of  so  much  property.  But  in  Bcck- 
with  V,  Corral,  3  Bingh.  444,  in  an  action  by  the  owner  of  a  lost  bill  of  ex- 
change against  a  banker  who  had  cashed  it  to  a  stranger,  it  was  held  that  the 
jury  were  properly  directed  to  consider  whether  the  plaintiff  had  used  due  diligence 
in  apprising  the  public  of  his  loss,  and  whether  the  defendant  had  acted  with  good 
faith  and  sufficient  caution  in  the  receipt  of  the  bill. 

TiNDAL,  C.  J.  If  there  had  been  any  complaint  of  the  manner  in  which  the 
points  were  left  by  me  to  the  jury,  I  should  have  been  anxious  for  a  reconsi- 
deration of  the  case.  But  no  objection  having  been  made  to  *my  sum-  r^^^oA 
ming  up,  I  am  averse  to  granting  the  rule.  I  left  three  points  to  the  ^ 
jury.  The  first  was,  as  to  the  mode  in  which  the  plaintiff  had  conveyed  her 
property  to  London.  It  was  urged  by  the  counsel  for  the  defendant,  that  there 
had  been  a  want  of  caution  on  the  part  of  the  plaintiff  in  carrying  in  a  reticule 
a  bill  of  such  amount,  and  that  her  negligence  ought  not  to  oast  a  loss  upon 
the  defendant.  It  was  said,  that  it  would  have  been  safer  to  have  placed  the 
note  in  the  trunk,  and,  looking  to  the  event,  that  might  have  been  so.  In  the 
outset,  however,  I  do  not  think  that  there  would  have  been  a  greater  degree  of 
safety  in  putting  the  note  in  the  trunk,  as  the  reticule  was  attached  to  the 
plaintiff,  and  a  trunk  might  become  the  object  of  depredation.  I  left  this  fact, 
and  the  question,  whether  there  had  been  any  particular  want  of  caution  in  the 
plaintiff's  confiding  the  reticule  to  her  friend  on  stepping  from  the  coach,  to 
the  consideration  of  the  jury.  If  they  were  of  opinion  that  there  was  no  want 
of  caution  on  the  part  of  the  plaintiff,  they  were  then  to  proceed  to  the  second 
pomt,  whether  there  had  been  any  want  of  diligence  in  mining  her  loss  known. 
It  has  been  said  that  the  plaintiff  did  not  advertise  her  loss  sufficiently.  But 
there  is  no  law  requiring  any  precise  mode  of  proceeding  in  that  respect,  and  it 
would  be  a  great  hardship  if  such  a  law  existed.  The  jury  are  to  look  to  the 
cwsumstances  of  the  case,  and  the  degree  of  care  which  has  been  taken.  It 
appeared  that  the  plaintiff  had  applied  to  the  haokney-coaoh  office  respecting 
«er  loss,  and  there  she  had  been  informed  that  she  need  not  make  any  stir  foe 
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some  days,  as  in  all  probability  her  property  would  be  restored  daring  that 
time.  Notwithstanding  this,  the  plaintiff  on  the  same  day  issued  hand-bills 
describing  her  loss.  The  jury  were  of  opinion  that  want  of  diligence  was  not' 
imputable  to  the  plaintiff;  and  they  then  went  on  to  the  third  point,  whether 
^Qoyi  there  had  been  any  want  of  ^caution  on  the  part  of  the  defendant.  It 
^  has  boen  urged  by  the  defendant's  counsel  that  it  is  impossible  to  make 
inquiries  of  persons  who  present  notes  without  giving  offence.  I  am  of  a  differ- 
ent opinion,  and  think  that  individuals  who  become  possessed  of  notes  in  an' 
honest  way  would  be  pleased  at  the  praiseworthy  endeavours  of  bankers  to  pre- 
vent imposition  and  robberies.  The  defendant  made  no  inquiry  as  to  the  inn ' 
at  which  the  stranger  was  staying,  nor  did  he  call  for  any  reference  to  persons 
in  the  town.  Besides  this,  the  writing  of  the  stranger  was  calculated  to  raise 
suspicion,  being  of  a  character  far  inferior  to  that  of  a  person  accustomed  to' 
possess  such  notes.  The  defendant  should  not  have  beet  satisfied  with  the  bare 
assertion  of  the  stranger  with  regard  to  his  address  and  business,  but  should 
have  inquired  at  least  at  what  inn  he  was  staying.  I  am  therefore  of  opinion, 
that  there  is  no  ground  for  granting  a  new  trial. 

Park,  J.  The  three  questions  were  properly  left  to  the  jury,  and  I  see  no 
resson  for  thinking  their  verdict  wrong. 

As  to  the  first  question,  it  is  impossible  to  prescribe  in  what  precise  mode  bills 
of  value  shall  be  conveyed :  they  are  liable  to  be  lost  wherever  they  may  be 
kept;  and  it  can  scarcely  be  objected  to  the  plaintiff,  that  during  the  journey 
the  property  was  even  attached  to  her  person. 

But  the  two  latter  questions  were  the  main  points  in  the  case ;  and  when  we 
find  the  plaintiff  resorting  to  the  hackney-coach  office,  and  immediately  distri- 
buting hand-bills,  notwithstanding  she  had  the  sanction  of  that  office  for  waiting, 
we  cannot  impute  to  her  any  want  of  diligence  in  making  known  her  loss.  If,' 
*6821  ^^^^'  there  was  no  neglect  on  her  part,  was  there  any  on  the  *part  of 
^  the  defendant  ?  I  agree  that  100^.  is  not  a  large  sum  for  persons  in  a* 
certain  station  to  negotiate  at  a  frequented  watering-place.  But  the  banker 
should  at  least  have  inquired  where  the  stranger  who  presented  the  bill  was 
staying,  especially  when  his  handwriting  appeared  to  be  that  of  an  illiterate  per- 
son. It  was  doing  very  little  to  require  no  more  than  a  statement  of  his  name 
and  address ;  he  should  at  least  have  been  asked  at  what  inn  he  was  staying, 
and  whether  there  was  any  one  in  the  town  to  whom  he  was  known. 

Gaselee,  J.  The  case  was  properly  left  to  the  consideration  of  the  jury,  and 
I  see  no  reason  for  disturbing  the  verdict. 

BosANQUET,  J.  I  am  of  opinion  the  verdict  ought  not  to  be  disturbed.  No 
objection  has  been  made,  or  could  have  been  made,  to  the  direction  of  my  Lord 
Chief  Justice  3.  and  I  am  not  prepared  to  say,  even  if  there  be  some  want  of 
caution  in  the  loser  of  property,  that  he  is  to  be  therefore  precluded  from  reco- 
vering it  where  there  has  been  negligence  on  the  part  of  the  person  who  receives 
it.  Here  the  application  made  by  the  plaintiff  to  the  hackney-coach  office  and 
the  distribution  of  the  hand-bills  were  sufficient  diligence  in  making  her  loss 
known ;  and  the  want  of  caution  in  the  defendant  was  left  to  the  jury,  who  have 
formed  the  proper  conclusion.  Rule  refused. 

See  Miller  v.  Race,  1  Burr.  452,  Grant  v.  Yaughan,  3  Burr.  1516,  Peacock 

t({Q<rt  V'  Rhodes,  Dougl.  633,  Lawson  v,  Weston,  4  Esp.  56,  Solomons  v,  *Bank 

"^^J  of  England,  13  East,  135,  Gill  v.  Cubitt,  3  B.  &  C.  466,  Down  v,  HaU 

ling,  4  B.  &  C.  330,  Snow  v.  Peacock,  3  Bingh.  406,  Beckwith  v.  Corral,  8 

Bingh.  444,  and  Snow  v.  Saddler,  3  Bingh.  610. 
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PARKER  V.  M'WILLIAM.     June  15. 

Where  a  witness  remains  in  court  after  an  order  for  the  witnesses  on  both  sides  to  withdraw, 
it  rests  in  the  discretion  of  the  Judge,  whether  such  witness  shall  be  beard ;  except  in  the 
exchequer,  where  he  is  peremptorily  excluded. 

The  plaintiff  had  deposited  200/.  in  the  hands  of  a  Miss  Horscfall,  who  soon 
afterwards  died.  The  defendant^  who  was  appointed  her  administratrix,  reftued 
to  return  the  200/.,  and  this  action  was  hrought  to  recover  it. 

At  the  trial  before  Tindal,  G.  J.,  Middlesex  sittings  after  Easter  term,  before 
the  counsel  for  the  plaintiff  had  opened  his  speech,  it  was  arranged  by  both 
parties,  that  the  witnesses  on  both  sides  should  be  sent  out  of  court,  and  an  order 
to  that  effect  was  given  out  loudly.  After  the  counsel  for  the  plaintiff  had  con- 
cluded his  statement  of  the  &ct6  of  the  case,  which  he  detailed  with  some  mi- 
nuteness, the  first  witness  for  the  plaintiff,  on  being  called,  walked  to  the  witness- 
box  from  a  part  of  the  court  near  the  plaintiff's  counsel,  where  he  had  beon 
standing  during  the  whole  of  the  speech,  notwithstanding  the  order  which  bad 
been  given  for  all  the  witnesses  to  retire.  This  witness  spoke  to  the  most  miv- 
terial  fact  in  the  case,  viz.  to  the  fact  of  the  deposit  having  been  made  by  the 
plaintiff.  But  there  were  other  witnesses  '^'who  spoke  to  admissions  ^^oj 
of  that  fact  by  Miss  Horsefall.  The  counsel  for  the  defendant  objected  ^ 
to  his  evidence  beine  received;  and  the  Chief  Justice  then  inquired  of  the  vit- 
ness  if  he  had  heard  the  speech :  he  replied  immediately  that  he  had  not,  and^ 
although  the  question  was  put  in  a  low  tone,  assigned  as  a  reason,  that  he  was 
hard  of  hearing.     Upon  this  he  was  admitted  to  give  evidence. 

A  verdict  having  been  found  for  the  plaintiff, 

Wilde,  Seijt.,  moved  for  a  new  trial,  on  the  ground  that  the  evidence  of  tbis 
witness  ought  to  have  been  rejected.  He  referred  to  the  Attomey-Greneral  r. 
Bulpit,  9  Price,  4,  where,  in  the  Court  of  Exchequer,  the  evidence  of  a  witness 
had  been  rejected  under  similar  circumstances. 

TiNDAL,  C  J.  The  rule  with  respect  to  the  rejection  of  the  testimony  of 
witnesses  who  have  remained  in  court  after  an  order  for  their  exclusion  has  ob- 
tained in  the  Court  of  Exchequer,  for  many  years,  and  is  universally  known 
there.  It  was  established  in  &vour  of  the  subject,  and  with  a  view  to  the  fair- 
ness of  proceedings  chiefly  at  the  instance  of  the  crown.  But  no  such  inflexible 
rule  or  practice  has  been  established  in  the  other  courts;  and  where  an  order 
has  been  made  for  the  exclusion  of  witnesses,  if  it  be  disobeyed  by  any  one  of 
them,  it  must  rest  with  the  judge  to  ascertain  whether  he  remained  by  accident, 
or  purposed  to  evade  the  order.  In  the  present  case  the  witness  distinctly  denied 
having  heard  any  part  of  the  counsers  speech.  The  circumstance  of  his  remain- 
ing in  court  and  of  his  alleged  capability  of  hearing  were  fully  commented  on 
^to  the  jury,  and  they  would  apportion  their  credit  accordingly.  It  did  rut^f^ 
not  appear  that  he  was  contumacious,  or  had  acted  with  any  sinister  ■- 
intent;  audit  is  important  to  observe,  that  one  object  of  the  order  for  exclusion 
is  to  prevent  the  witnesses  firom  conferring  together  in  Court  upon  what  tbey 
bear  there.  Then  we  ought  to  examine  the  rest  of  the  evidence  in  the  cause, 
to  ascertain  the  degree  of  importance  which  might  have  been  attached  to  tbe 
witness  in  question.  Here  there  were  three  other  witnesses,  who  all  agreed 
they  had  heard  Miss  Horsefall  say  she  had  received  200/.  to  keep  for  the  plain- 
tiff, after  declining  at  first  to  do  so.  I  cannot  say  the  jury  would  not  have  come 
to  the  same  conclusion  even  if  this  witness  had  been  out  of  the  question.  But, 
at  all  events,  the  desree  of  credit  to  which  he  was  entitled  having  been  fairly 
submitted  to  them,  1  see  no  reason  for  granting  a  new  trial. 

Park,  J.  Whether  the  rule  in  the  Court  of  Exchequer  be  a  wise  one  or 
not,  I  do  not  say,  but  the  decision  in  the  Attorney-General  v.  Bulpit  turns  ex- 
pressly on  the  particular  and  known  rule  of  that  court ;  a  rule  which  was  estab- 
lished to  exclude  any  imputation  of  unfairness  in  proceedings  between  the  crown 
and  the  subject  But  no  such  inflexible  rule  prevails  in  this  Court;  and  though 
m  witness  may  have  been  contumacious,  that  is  not  necessarily  a  groxmd  tor  a 
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new  trial.  There  is  no  reason ,  however,  for  supposing  that  the  witness  here 
acted  from  contumacj.  The  circumstance  of  his  remaining  was  commented  on 
to  the  jury,  and  his  credit  duly  weighed.  The  rejection  or  admission  of  a  wit- 
ness under  such  occasions  is  a  question  for  the  discretion  of  the  Judge  under  all 
the  circKmstances  of  the  case. 

"NiSBl  ^G-ABELEE,  J.  This  is  not  a  case  which  calls  on  the  Court  to  inter- 
^  pose.  It  is  for  the  Judge  at  the  trial  to  saj,  whether,  under  all  the 
circumstances  of  the  case,  he  will  relax  the  order  which  has  heen  given.  And 
one  may  easily  imagine  cases  where  a  witness  may  remain  in  Court  accidentallyi 
or  even  by  the  contrivance  of  the  opposite  party,  in  order  to  afford  a  pretence 
for  impeaching  the  verdict  in  case  it  should  go  against  them. 

BosANQUET,  J.  As  there  is  in  this  Court  no  such  general  rule  as  that  which 
prevails  in  the  Exchequer,  the  admission  of  a  witness  who  has  remained  in 
Court  notwithstanding  an  order  for  retiring,  must  depend  on  the  discretion  of 
the  Judge  who  presides  at  the  trial.  No  injustice  has  been  done  in  this  case, 
and,  therefore,  the  nile  must  be  refused.  Rule  refused. 


SHEEN  V.  GARRETT.    June  19. 

A  general  plea  of  bankruptcy  under  the  statute  ought  to  pursue  the  terms  of  the  statute,  and 

conclude  to  the  country. 

The  defendant  pleaded  to  a  declaration  in  debt  on  a  judgment,  That  before 
the  suing  out  of  the  original  writ  of  the  plaintiff  against  the  defendant  in  this 
behalf,  to  wit,  on,  &c.,  at,  &c.,  the  defendant  became  bankrupt  within  the  true 
intent  and  meaning  of  the  statute  then  and  still  in  force  concerning  bankrupts; 
that  the  judgment  in  the  declaration  mentioned  was  obtained  by  the  i^aintiff 
against  the  defendant  for  certain  debts  and  demands  in  respect  of  which  the 
plaintiff  was  entitled  to  prove  by  virtue  of  the  said  statute,  as  a  creditor  under 
*B871  *^  certain  commission  of  bankruptcy  afterwards  duly  issued  against  the 
-*  defendant ;  that  the  aforesaid  several  debts  and  demands  accrued  and 
were  due  from  the  defendant  to  the  plaintiff  before  and  at  the  time  when  the 
defendant  became  bankrupt  as  aforesaid,  to  wit,  at,  &g.  And  this  the  defendant 
was  ready  to  verify }  wherefore  he  prayed  judgment  if  the  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him. 

The  plaintiff  demurred  to  the  plea,  and  assigned  as  cause  of  demurrer,  that 
the  defendant  in  his  said  plea  had  not  averred,  nor  did  it  thereby  appear,  that 
he  had  ever  obtained  his  certificate  of  conformity  under  the  said  commission  in 
the  said  plea  mentioned,  according  to  the  said  statute  therein  mentioned ;  nor 
that  the  defendant  had  in  fact  conformed  himself  to  the  same  statute,  whereby 
the  said  plea  was  insufficient  according  to  the  general  rules  of  pleading.  Also, 
that  the  defendant  had  improperly  concluded  his  said  plea  with  a  verification, 
and  had  therein  otherwise  departed  fh>m  the  form  of  plea  allowed  by  the  said 
statute,  whereby  the  same  plea  was  insufficient  if  pleaded  by  vi^ue  of  that 
statute.     Also  for  that  the  said  plea  was  uncertain,  informal,  insufficient,  &e. 

Joinder  in  demurrer. 

I/udloWf  Serjt.,  in  support  of  the  demurrer. 

The  plea  is  ill.  It  is  not  a  special  plea  of  bankruptcy,  because  it  does  not 
state  the  trading,  petitioning  creditor's  debt,  and  other  particulars  necessary  to 
complete  a  bankruptcy ;  nor  is  it  a  general  plea  under  the  statute  6  G.  4,  o.  16, 
8.  126,  because  it  neither  pursues  the  words  of  the  statute,  which  are,  that  such 
bankrupt  may  plead  in  general  that  the  cause  of  action  accrued  before  he  became 
*Afifii  bankrupt ;  nor  concludes  to  the  country,  as  it  '^'ought  to  do.  Miles  v. 
*05»j  ^iiiii^g^  I  ^  YTmB,  249,  Geary  v.  Baily,  Fortesc.  344,  Poole  v.  Broad- 
field,  Barnes,  880,  Com.  Dig.  Pfea€^,(E)82. 
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E,  LaweSy  Serjt.,  cantrd.    The  statute  does  not  prescribe  any  particular  form 
of  words,  or  prohibit  a  conclusion  with  a  verification.    And  the  language  of 

.  this  plea  is  sufficient  to  show  it  to  be  in  substance  a  plea  under  the  statute. 

In  Miles  v,  Williams  the  statute  under  which  the  defendant  pleaded  his  bank- 
ruptcy was  imperative  that  he  should  plead  in  the  form  there  prescribed;  the  fi 

,Q.  4;  c.  16,  enacts  that  he  may  so  plead;  and  where  a  plea  contains  new  alle- 
gations of  fact,  it  ought  to  conclude  with  a  verification.  Hedges  v.  Sandon,  2 
T.  R.  439. 

Park,  J.  (a)     I  think  this  plea  is  ill.     It  has  been  urged  that  it  is  sufficient 

.  if  in  substance  according  to  the  statute,  and  that  the  defendant  is  not  bound  to 
adopt  the  exact  words  of  the  clause.  But  he  has  not  pursued  the  language,  or 
given  the  efifect,  of  the  statute ;  for  I  cannot  agree  that  "  the  cause  of  action/' 
and  "  the  aforesaid  several  debts  and  demands,"  are  the  same  thing.  Nor  h» 
he  pleaded  specially;  for  had  he  done  so,  he  must  have  stated  many  more 
particulars  than  are -stated  in  this  plea.  If  the  statute  does  not  require  a 
conclusion  to  the  country,  the  practice  of  pleading  does,  as  appears  by  all  the 
decided  cases. 

Gaselee,  J.  It  is  true  the  statute  does  not  require  a  conclusion  to  the 
country ;  nor  did  the  5  6.  2,  o.  30,  which  was  in  force  when  Miles  v.  Williams 
was  decided ;  but  it  has  been  the  uniform  practice  to  conclude  these  ^pleas  ^^^ 
of  bankruptcy  to  the  country.  But  this  is  not  a  general  plea  under  the  ^ 
statute,  for  it  does  not  pursue  the  language  of  the  general  plea  given  by  the 
statute;  nor  is  it  a  special  plea  of  bankruptcy,  for  want  of  the  requisite  par- 
ticularity. 

BosANQUET,  J.     I  think  the  plea  is  ill.     If  it  had  been  a  plea  under  the 

.statute  it  ought  to  have  concluded  to  the  country ;  for  though  Hedees  v,  Sandon 
shows  that  in  certain  cases  a  plea  may  conclude  either  witn  a  verification  or  to 
the  country,  yet  there  are  many  other  cases  which  establish  that  a  general  pica 
of  bankruptcy  must  conclude  to  the  country ;  and  this  cannot  be  considered  a 
special  plea,  for  want  of  the  requisite  particulars.        Judgment  for  plaintiff. 

(«)  Tindal,  C.  J.,  was  absent. 


MICHELL  and  MARGARET  his  wife,  and  TARLETON  and  ISABELLA 
his  wife,  V.  Lady  BETHIAH  HUGHES.    June  23. 

A  right  of  entry  vested  in  husband  and  wife  in  right  of  the  wife,  passes  to  the  assignees  of  ttie 

husband  if  he  become  bankrupt. 

Writ  of  entry  9ur  abatement  in  the  per,  of  premises,  which  the  demandants, 
in  right  of  their  wives,  claimed  to  be  the  right  and  inheritance  of  the  said  Mar- 
garet and  Isabella,  and  into  which  the  said  Lady  Bethiah  had  not  entry  but  by 
one  Mary  Hey  wood,  who  unjustly  abated  into  tihe  same  after  the  death  of  one 
Thomas  Collingwood,  the  uncle  of  the  said  Margaret  and  Isabella,  and  whose 
heiresses  they  are,  within  fifty  years  last  past. 

The  defendant  pleaded,  fifthly,  that  Tarleton  was  a  trader,  incurred  a  peti- 
tioning creditor's  debt,  and  ""became  a  bankrupt  in  1815,  when  a  com-  r*0) 
mission  of  bankruptcy  issued  against  him ;  and  by  an  indenture  between  '- 
^e  commissioners  of  bankrupts  of  the  one  part,  and  the  assisiMes  of  Tarleton 
o^  the  other  part,  the  commissioners  bargained  and  sold  to  the  assignees,  their 
heirs  and  assigns,  all  the  freehold  and  copyhold  messuages,  lands,  tenements, 
and  hereditaments,  whatsoever  and  wheresoever,  situate,  lying,  and  being  in  the 
respective  counties  of  Middlesex,  Lancaster,  and  Northumberland,  and  elsewbere 
in  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  also  all  the  freehold 
and  other  messuages,  lands,  tenements,  plantations,  estates,  and  hereditaments, 
and  the  negroes  and  other  slaves^  servants,  cattle,  stores,  stocks,  implements, 
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and  other  the  appurtenances,  situate,  lying,  and  being  in  the  islands  of  Gre- 
nada, Dominica,  St.  Vincent,  St.  Lnoia,  Trinidad,  or  in  any  other  islands,  parts, 
or  places  in  the  West  Indies,  or  in  the  colonies  of  Demerara,  Surinam,  Esse- 
quibo,  or  any  other  the  colonies  or  territories  belonging  to  the  said  kingdom ; 
and  all  other  the  real  estate,  lands,  tenements,  or  hereditaments  whatsoever,  and 
wheresoever  situate,  lying,  and  being,  whereof,  or  wherein,  or  whereunto,  re- 
spectively, the  said  Tarleton,  whether  in  his  own  right,  or  as  surviving  partner 
of  Daniel  Backhouse,  deceased,  or  otherwise,  at  the  time  the  said  Tarleton  be- 
came bankrupt,  or  at  any  time  since,  had  any  estate,  right,  title,  or  interest,  in 
possession,  reversion,  remainder,  or  expectancy,  or  otherwise  howsoever,  with 
their  and  every  of  their  appurtenants,  and  all  the  estate,  right,  title,  interest, 
use,  trust,  property,  benefit,  power,  equity  of  redemption,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity  of  the  said  Tarleton,  or  of  them  the  said 
commissioners,  by  virtue  of  the  said  commission,  of,  in,  and  to  the  same  pre- 
mises, every  or  any  part  thereof;  and  the  reversion  and  reversions,  remainder 
*BQI1  ^^^  remainders,  *rents,  issues,  and  profits  thereof,  tind  of  every  or  any 
^  part  or  parcel  thereof,  together  with  all  deeds,  evidences,  and  writings 
touching  and  concerning  the  same ;  to  hold  the  same  unto  the  said  assignees, 
their  heirs  and  assigns,  for  ever,  upon  trust  nevertheless  to  and  for  the  several 
uses  of  them  the  said  assignees,  and  all  other  the  creditors  of  the  said  Tarleton 
who  then  had  sought,  or  who  afterwards  should  in  due  time  come  in  and  seek 
relief  by  virtue  of  the  said  commission.  And  the  said  Lady  Bethiah  further 
said,  that  the  said  bargain  and  sale  was  duly  enrolled  in  His  Majesty's  High 
Court  of  Chancery  in  England,  and  that  by  force  of  the  said  bargain  and  sale, 
and  of  the  statute  in  that  case  made  and  provided,  the  said  assignees  then  and 
there  became  and  were  entitled  to  all  the  right  and  interest  of  the  said  Tarleton 
of  and  in  the  said  tenements,  with  the  appurtenances  in  the  said  declaration 
mentioned,  he  the  said  Tarleton,  previously  to  the  said  bankruptcy,  having  had 
by  the  said  Isabella  issue  capable  of  inheriting  the  said  tenements,  with  the  ap- 
purtenances. 

Demurrer  and  joinder. 

Jones,  Seijt.,  for  the  demandant.  It  will  be  contended  for  the  defendant, 
that  the  right  to  bring  this  writ  of  entry  passed  under  the  assignment  of  the 
commissioners  in  Tarleton's  bankruptcy,  so  that  his  assignees  ought  to  be  the 
demandants,  and  that,  therefore,  he  and  his  wife  cannot  sue.  But  in  order  to 
establish  this,  the  defendant  must  show  that  there  was  an  estate  in  Tarleton 
which  might  and  did  pass  by  the  bargain  and  sale,  in  respect  of  which  estate 
such  assignees  could  bring  a  writ  of  entry ;  for  the  record  admits  that  this  writ 
is  maintainable  but  for  the  bankruptcy.  The  bankrupt  law  could  not  pass  more 
than  Tarleton  had,  though  Tarleton  might  have  had  an  interest  which  the  bank- 

*6921  '^P^  *^^  °^^  P^^^'  ^^^  Tarleton  had  no  seisin  in  his  own  right : 
-'  his  wife  had  a  right  to  bring  a  writ  of  entry ;  but  even  she  was  not 
seised,  for  the  abatement  had  displaced  any  immediate  interest.  Even  had  there 
been  no  abatement,  Tarleton,  being  seised  only  in  right  of  his  wife,  had  a  mere 
derivative  or  vicarial  right,  and  could  not  alone  have  brought  a  writ  of  entry. 
He  was  not  even  tenant  by  the  courtesy.  To  admit  of  that  there  must  be  in 
the  wife  a  seisin  in  deed.  A  seisin  in  law  is  not  sufiicient.  "  A  man  shall  not 
be  tenant  by  courtesy  of  a  bare  right,"  Co.  lit.  29  a.  He  could,  therefore,  only 
be  introduced  into  the  action  for  the  sake  of  conformity,  having  no  interest  what- 
ever in  the  land  itself.  It  is  true,  that  the  rents  might  go  to  the  husband  if 
the  demandants  succeed,  because  the  rents  would  become  then  fruits  fallen :  but 
the  right  to  the  rents,  when  recovered,  is  perfectly  distinct  from  the  right  to 
bring  the  action.  If  the  husband  had  been  attainted,  the  king  could  not  have 
had  the  profits.  The  freehold  would  have  remained  in  the  wife:  Co.  Lit.  351. 
On  forfeiture  of  the  profits  during  the  coverture,  the  freehold  remains  in  the 
wife.  Dame  Hale's  case,  Plowd.  260.  If  the  wife  had  been  attainted,  the  lord 
might  have  entered  and  put  out  the  husband.  But  the  right  to  recover  the  land 
of  the  wife  consists  only  in  privity,  and  cannot  be  forfeited  or  assigned  in  law. 
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Marquis  of  Winchester's  case,  8  Rep.  2.  And,  supposing  the  assignees  entitled 
to  sue,  are  the  assignees  and  the  wife  to  be  on  the  record  together,  or  are  the 
assignees  to  sue  alone  ? 

In  Smith  v.  Coffin,  2  H.  Bl.  444,  a  writ  of  entry  ntr  abatement  was  held  to 
lie  for  the  assignees  of  a  bankrupt ;  but  the  ground  of  that  case  is,  that  the 
bankrupt  himself  had  an  actual  interest,  and  everything  that  belongs  to  the 
bankrupt  passes  to  his  assignees.  Here  he  had  nothing  "^whioh,  in  the  rt^Qo 
language  of  the  earlier  statutes,  he  could  lawfully  depart  withall,  and  ■- 
pass  to  the  assignees. 

Then,  this  writ  of  entry  demands  the  right  and  inheritance :  and  what  clum 
could  the  husband  have  to  the  inheritance?  In  Jacobson  v,  Williams,  1  P. 
Wms.  382,  and  other  cases,  it  has  been  held,  that  a  possibility  will  pass  under 
the  assignment :  but  it  must  be  a  possibility  that  can  be  released  or  assigned ; 
and  there  was  nothing  here  that  could  be  released  or  assigned. 

Merewether,  Serjt.,  corUrd,  The  husband  had,  in  respect  of  the  coverture,  an 
interest  which  might  pass  to  his  assignees ;  and  if  his  interest  did  pass,  it  is 
quite  clear  that  the  right  of  entry  passed  also  to  his  assignees.  That  point  ifl 
established  by  the  case  of  Smith  i;.  Coffin. 

In  the  case  of  attainder  of  the  wife,  the  freehold  of  the  wife  is  put  an  end  to ; 
and  it  does  not  affect  the  present  case,  that  under  such  circumstances  nothing 
should  remain  to  the  husband.  But  Jewson  v.  Moulson,  2  Atk.  417,  and  Hig- 
den  V,  Williamson,  3  P.  Wms.  132,  have  established  that  a  contingent  interest, 
or  possibility  in  a  bankrupt,  is  assignable.  Those  cases,  indeed,  were  decided 
on  5  G.  2,  c.  30.  But  in  the  modem  law,  there  is  nothing  to  limit  the  extent 
of  property  which  passes  to  the  assignees.  Every  beneficial  interest  passes; 
and  this  was  a  beneficial  interest. 

Jones,  In  Smith  v.  Coffin,  the  bankrupt  had  a  right  peculiar  to  himself,  and 
not  in  autre  droit  And  the  same  obeeiration  appues  to  Hidden  v.  William- 
son. Our,  adv,  vuU, 

TiNDAL,  C.  J.     The  point  raised  for  the  consideration  of  the  Court  by  the 
defendant's  plea  is  this, — ^^Whether  the  bankruptcy  of  John  Tarleton,   1^94 
the  husband  of  Isabella,  one  of  the  co-heiresses  named  in  the  writ,  which  ^ 
bankruptcy  took  place  after  the  abatement  made  upon  the  two  co-heiTesses, 

gives  any  right  to  bring  a  writ  of  entry  to  his  assignees  ?    For  if  the  riffht  to 
ring  a  writ  of  entry  for  any  immediate  estate  of  freehold  is  vested  in  the  as- 
signees, it  follows  that  the  demandants  cannot  recover  in  the  present  action. 

If  the  writ  of  entry  tur  abatement,  in  the  present  case,  had  been  brought  to 
recover  land  to  which  the  bankrupt  made  title  to  himself  by  descent  in  his  own 
right,  there  could  be  no  doubt,  after  the  decision  of  the  case  of  Smith  v.  Coffin, 
but  that  the  right  to  bring  such  writ  would  have  passed  to  the  assignees  under 
the  usual  bargain  and  sale  from  the  commissioners.  For  as  that  case  has  estab- 
lished that  such  right  of  entry  was  an  hereditament  within  the  meaning  of  the 
bankrupt  act,  and  that  it  passed  to  the  assignees  under  the  genend  words 
inserted  in  the  bargain  and  sale,  we  think  the  same  construction  must  be  pat 
on  the  present  bankrupt  act,  notwithstanding  the  omission  of  some  words  in  the 
sixty-fourth  section  which  are  to  be  found  m  the  previous  acts ;  for  we  think 
neither  the  extent  nor  the  nature  of  the  bankrupt's  property  intended  to  be 
vested  in  the  assignees  for  the  benefit  of  the  creditors,  is  thereby  in  any  way 
limited  or  confined. 

But  it  is  contended  by  the  demandants,  that  the  title  to  the  land  in  the  pre- 
sent writ  not  being  made  in  right  of  the  bankrupt,  but  in  right  of  the  wife,  the 
husband  is  joined  therein  for  conformity  only,  and  that  in  consequence  no  right 
to  bring  the  action  can  pass  to  the  assignees. 

This  depends  upon  the  question.  What  rights  in  the  wife's  estate  pass  to  the 
assignees  of  the  husband  under  the  commissioners'  bargain  and  sale  ? 

If  the  husband  had  been  actually  seised  of  this  land  *in  right  of  his  r*fiQ5 
wife,  the  assignees  would  have  taken,  under  the  bargain  and  side,  an  im-  ^ 
mediate  estate  of  freehold  during  die  coverture.     (Com.  Dig.  Bankrupt^  (J>) 
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11.)  It  is  UDnecessary,  therefore,  to  consider  any  claim  of  the  husband  as 
tenant  by  the  courtesy }  it  is  sufficient  for  the  present  purpose  to  observe,  that 
if  the  wife's  seisin  had  been  a  seisin  in  fact,  the  husband  would  have  become 
seised  of  the  freehold  in  her  right  during  the  coverture. 

If,  then,  such  would  have  been  the  husband's  risht,  such  also  would  have 
been  the  right  of  the  assignees  under  the  bargain  and  sale ;  and  if  the  assignees 
are  to  bring  the  writ  of  entry  when  the  abatement  has  been  made  upon  the  bank- 
rupt, in  order  to  recover  the  fee  which  he  then  claims  to  be  his  right  and 
inheritance,  there  seems  every  reason,  bv  analogy,  that  when  the  abatement  is 
made  upon  the  wife,  the  rieht  to  bring  tne  writ  for  the  freehold  which  the  hus- 
band would  become  entitled  to  would  also  pass  to  the  assignees.  Debts  due  to 
the  wife  dum  sCda,  and  other  choses  in  action  belonging  to  the  wife  before 
marriage,  pass  to  the  assignees  under  the  commissioners'  assignment,  and  are 
recoverable  by  them  in  their  own  name.  Miles  v.  Williams,  1  P.  Wms.  249. 
And  the  reason  given  by  Chief  Justice  Parker,  in  delivering  the  opinion  of  the 
Court  in  that  case,  is,  ''  That  it  was  the  intention  of  the  bankrupt  law  that  the 
bankrupt  should  not  be  trusted  any  more  with  the  arrangement  of  his  estate, 
but  that  it  should  be  put  into  other  hands  for  the  safety  of  the  creditors,  and 
that  the  bankrupt  should  have  no  further  intermeddling  therewith." 

It  is  ar^ed  that  the  demandants  claim  in  this  writ  the  fee  and  inheritancei 
and  that  it  is  impossible  to  contend  that  the  assignees  should  ever  claim  the 
"^6961  ^^^^^l^'^^'®  which  belongs  to  the  wife,  and  in  no  respect  to  the  ^husband. 
-'  It  may  be  admitted  that  this  is  the  case ;  and  if  the  inheritance  were 
necessarily  claimed,  and  no  writ  of  entry  could  be  found  to  recover  a  freehold 
only,  the  inference  would  be  very  strong  that  no  right  of  action  could  vest  in 
the  assignees  in  respect  of  the  abatement  on  the  wife. 

But  it  is  clear  that  the  demandant  in  a  writ  of  entry  may  daim  the  freehold 
only.  See  Dyer,  101  a,  where  the  count  in  a  writ  of  entry,  having  stated  the 
demandant  to  have  been  seised  as  of  fee,  was  amended  by  a  statement  that  he 
was  seised  at  de  libera  tenemento.  And  in  F.  N.  B.  443  a,  it  is  laid  down,  that 
if  tenant  for  life  or  tenant  in  tail  be  disseised,  they  may  sue  a  writ  of  disseisin; 
but  in  that  writ  it  shall  not  be  said  quod  damcU  eae  jvA  suum  et  hereditcUem 
suamy  and  in  his  count  he  shall  set  forth  his  especial  espleas,  &c.  See  also 
Bast.  Ent.  272.  Co.  Ent.  219.  So  that  the  argument  that  the  assignees  could 
not  sue,  because  they  could  not  maintain  this  writ,  fails  where  it  is  shown  that 
they  might  maintain  another  better  adapted  to  the  estate  which  they  would  claim. 

Upon  the  general  ground,  therefore,  that  in  all  instances  in  which  the  assign- 
ees take  any  interest  derivatively  from  the  bankrupt,  for  the  benefit  of  the 
creditors,  they  are  empowered  by  the  bankrupt  act  to  sue  in  their  own  name,  we 
think  the  present  count,  in  which  the  bankrupt  sues  to  recover  in  his  own  name 
and  that  of  his  wife,  land  in  which  he  would  take  a  freehold  that  would  forth- 
with belong  to  the  assignees,  cannot  be  supported. 

Cases  may  occur,  in  which,  from  absolute  necessity,  the  husband  must  be  joined 
in  order  to  recover  the  rights  of  the  wife;  upon  those  we  give  no  opinion. 

Judgment  for  defendant. 


*697]  *UNDEBHILL  v.  Sir  T.  WILSON,  Bart    June  22.  ^ 

A  riieriflT's  officer,  at  the  request  of  U.,  against  whom  he  had  to  execute  a  Jl.fa.,  continued 
in  possession  of  the  efTects  levied,  and  carried  on  the  business  of  a  farm  for  U.  during  three 
months  ;  an  action  was  then  brought  by  the  sheriff,  and  judgment  obtained  aeainst  a  pur- 
chaser of  U.*s  crops,  Slc,  upon  which  a  balance  remained  in  ravour  of  U.  after  defraying  the 
amount  to  be  levied  against  U.,  and  the  attendant  expenses.  The  sheriff  having  in  his  return 
taken  credit  for  the  expenses  in  carrying  on  the  farm,  and  having  afterwards,  by  letter, 
admitted  the  sum  recovered  from  the  purcnaser  of  the  crops,  without  repudiating  the  condoei 
of  the  officer,  Held,  that  he,  and  not  his  officer,  was  liable  for  the  baJance  to  U.,  notwith- 
standingthe  officer  had  managed  the  (arm  at  U.'a  request. 

ToIm  AlX.--iO  2  D 
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This  action  was  brought  to  recover  a  balance  alleged  to  be  in  the  hands  of  the 
defendant^  as  sheriff  of  Kent,  arising  from  the  sale  of  the  plaintiff's  household 
furniture,  fanning  stock  and  effects,  taken  by  the  defendant  in  an  execution 
issued  against  Underbill  by  one  Prickett,  after  paying  the  sum  which  the  defend- 
ant was  authorized  to  levy,  and  the  legal  expenses  attending  the  execution. 

In  June,  1828,  a  writ  of  fi.  fa,  against  Underbill  at  the  suit  of  Thomas 
Prickett,  endorsed  to  levy  418Z.  12«.  \d,  besides  costs  of  the  writ,  sheriff's 
poundage,  officer's  fees,  and  all  other  incidental  expenses,  and  returnable  on  the 
first  day  of  Michaelmas  term,  1828,  was  delivered  at  tbe  office  of  the  defendant, 
sheriff  of  Kent,  and  a  warrant  was  thereupon  granted  to  Richard  Hoskins,  the 
sheriff's  bailiff,  to  be  executed. 

After  Hoskins  had  taken  possession  of  Underbill's  farm  and  effects  under  this 
warrant,  it  was  agreed  between  Prickett  and  Underbill,  who  was  Prickett' s 
brotber-in-law,  that  Hoskins  should  hold  possession  under  his  warrant  till 
Michaelmas  (at  which  time  one  Martin  was  to  become  tenant  of  the  farm),  and 
that  the  crops  should  be  got  in,  as  the  same  become  in  a  fit  state,  and  sold. 
Hoskins  accordingly  entered  into  this  arrangement,  and  continued  in  possession 
of  the  effects  of  Underbill,  consisting  of  household  goods,  ^farming  stock,  r^tcgno 
growing  crops  of  hops,  wheat,  hay,  underwood,  &c.,  until  Michaelmas,  ^ 
Buffering  Underbill  to  carry  on  the  farm  :  he  advanced  money  to  Underbill  for 
this  purpose ;  paid  wages  and  various  otber  expenses ;  and  from  time  to  time 
disposed  of  the  crops  as  they  became  fit,  and  sold  the  household  furniture  by 
public  auction.  Martin,  the  incoming  tenant,  had  agreed  to  take  of  the 
sheriff^  all  the  hay,  straw,  underwood,  manure,  &o.,  at  a  fair  valuation.  Martin 
having  at  Michaelmas  taken  possession  of  the  farm,  Hoskins  required  him  to  pay 
the  amount  of  the  valuation,  190^.  Martin,  however,  refused  to  pay  more  than 
84/.  14«.  6^. 

Shortly  after  the  writ  was  returnable,  Prickett's  attorney  ruled  the  sheriff  to 
return  the^.  fa,  Ki\/&t  sundry  fruitless  applications  to  Martin  for  the  190^., 
the  sheriff  returned  the  writ  as  follows: — '^I  have  levied  and  made  of  the 
goods  and  chattels  of  Henry  Underbill  to  the  value  of  750^  13<.  4<f.,  out  of 
which  I  have  paid  for  rent,  143Z.;  for  king's  taxes,  \l.  8<.  4(2.;  for  duty  on  bops, 
49Z.  98. ;  for  labour  and  expenses,  145^.  11<.  4(2. ;  for  possession  and  for  auc- 
tioneer's charges,  482.  10<.  ^d, ;  and  the  residue,  after  deducting  therefrom  the 
sheriff's  legal  poundage,  I  have  ready,  as  by  the  said  writ  I  am  commanded. 
And  the  said  Henry  Underbill  hath  not  any  other  or  more  goods  or  chattels  in 
my  bailiwick,  &c.  &c." 

This  return  included  only  842.  148.  6(2.  of  the  valuation  of  Martin,  and  was, 
therefore,  objected  to  by  Prickett's  attorney,  who  wished  an  action  to  be  brought 
against  Martin  for  the  whole  amount  of  the  valuation,  viz.  1902. 

In  Hilary  term,  1829,  an  action  was  accordingly  brought  by  the  sheriff  against 
Martin,  in  which  Martin  let  judgment  go  by  default,  and  a  writ  of  inquiry  was 
executed.  And  it  appearing  in  evidence  that  Martin  had  *paid  to  the  p|ri«QQ 
landlord  43r.  138.  2(2.  on  account  of  rent,  the  jury  gave  a  verdict  for  the  '- 
sheriff  for  1462.  148.  10(2.  damages,  besides  costs,  which  Martin  subsequently 
paid  into  the  hands  of  the  sheriff.  This  payment  was  admitted  by  the  following 
letter  from  the  under-sheriff  to  Underbill's  attorney : — 

"  Prickett  V,  Underbill. 

''  Sir, — ^This  writ  is  returned  and  filed  in  the  proper  office,  and  you  will  see 
from  that  what  amount  was  levied  at  the  time  the  return  was  made ;  since  which 
we  have  recovered  from  a  Mr.  Martin  a  further  sum  upon  a  valuation  made  t-o 
him,  which  must  be  added  to  the  sheriff's  return  as  soon  as  we  can  settle  with 
the  plaintiff,  which  we  have  not  been  able  to  do.  K  you  are  concerned  for  Un- 
derbill, you  may,  on  making  an  appointment,  inspect  the  accounts  at  our  office, 
now  in  our  possession. 

Mr.  Underbill,  however,  who  is  related  to  the  plaintiff,  and  for  whose  accom- 
moda  ion  the  farm  was  carried  on,  knows  pretty  well  the  amount  of  the  expenses ; 
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he  himself  having  received  from  the  officer,  and  kid  Out,  the  greater  part  of  the 
money.  "  Yours,  &c." 

The  146/.  148.  lOd.  recovered  from  Martin,  added  to  750Z.  138.  4(f.  actually 
levied,  make  a  total  of  897/.  88.  2d.  The  sum  directed  to  be  levied,  418/.  128. 
id.,  added  to  the  expenses  specified  in  the  foregoing  return, — 890/.  108.  8e/., — 
amount  only  to  ^809/.  Il8.  Id.,  leaving  a  balance  in  favour  of  Underbill,  for 
which  a  verdict  was  given  at  the  triu  before  Tindal,  C.  J.  It  was  alleged, 
however,  by  Uie  defendant,  that  the  balance  had  been  left  in  the  hands  of  Hos- 
Icins,  who,  at  the  request  of  Underbill,  had  laid  it  out  in  forming  expenses; 
wherefore 

*7001  *Spankiey  Seijt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a 
-^  rule  ni$i  to  set  aside  the  verdict,  on  the  ground  that  Hoskins,  in  under- 
taking the  management  of  the  farm  at  the  request  of  Underbill,  instead  of  selling 
the  effects  at  once,  had  become  the  agent  of  Underbill,  and  that  the  action  ought 
to  have  been  brought,  if  at  all,  against  Hoskins.  He  cited  Crowder  v.  Long,  8 
B.  &  C.  598,  where  the  bailiff  having  acted  out  of  the  line  of  his  duty,  it  was 
held,  that  as  between  the  sheriff  and  vie  execution  creditor,  the  act  of  the  bailiff 
was  not  to  be  considered  the  act  of  the  sheriff,  so  as  to  fix  the  latter  with  know- 
ledge of  the  misconduct  of  his  officer.  ^ 

mlde,  Serjt.,  who  showed  cause,  contended  that  the  sheriff,  by  charging  in 
his  return  the  expenses  of  managing  the  farm,  and  above  all  by  the  under-sheriff's 
letter,  acknowledging  the  sale  to  Martin,  had  ratified  the  conduct  of  the  officer, 
and  had  adopted  all  his  acts.  In  Crowder  v.  Long  the  sheriff  was  not  acquainted 
with  the  most  material  part  of  his  officer's  conduct. 

Spankie.  The  sheriff  could  not  refuse  to  return  the  writ;  the  return,  there- 
fore, is  to  be  referred  to  his  public  duty,  and  not  to  any  adoption  of  Hoskins's 
acts ;  and  as  the  under-sheriff's  letter  is  merely  explanatory  of  the  return,  it  is 
subject  to  the  same  observation.  But  the  sheriff  is  not  responsible  for  the  con- 
duct of  his  officer,  where  it  is  out  of  the  course  of  duty  which  the  law  imposes 
on  such  officer.  The  duty  of  the  officer  was  to  levy  and  sell  at  once :  if,  at  the 
request  of  Underbill,  he  neglected  that  duty,  and  undertook  to  manage  a  farm, 
and  receive  money  for  the  sale  of  crops.  Underbill  must  look  to  the  officer  whom 
*7011  ^^  ^^  constituted  his  *own  agent,  and  not  call  on  the  sheriff  to  make  good 
-^  irregularities  committed  at  his  own  request.  It  is  clear  that  the  conduct 
of  the  officer  is  severable  from  the  duty  of  the  sheriff.  In  Cook  v.  Palmer,  6  B. 
k  C.  739,  Bayley,  J.,  says,  ^'  An  arrangement  was  made  by  the  plaintiffs  and 
Theobald,  authorizing  the  officer  to  sell  the  whole  of  the  goods  for  a  certain  sum. 
Upon  that  sale  the  officer  was  identified  with  the  sheriff,  to  the  extent  of  the  sum 
to  be  levied,  but  not  further ;  his  authority  to  sell  to  a  greater  extent  not  being 
derived  from  the  sheriff,  but  from  the  plaintiffs  and  Theobald,  who  thereby  made 
him  their  agent  as  to  that  part  of  the  transaction."  And  in  Porter  v.  y]ner,(a) 
it  is  clearly  established  that  the  sheriff  is  not  responsible  for  a  by-act  of  bis  offi- 
cer, not  done  in  pursuance  of  his  duty.  So  in  Pallister  v.  Palli8ter,(6)  where 
the  plaintiff  appointed  a  special  bailiff,  the  sheriff  was  discharged,  although  the 
bailiff  had  taken  fees  to  which  he  had  no  right. 

Tindal,  C.  J.  The  question  is,  whether  this  action  for  money  had  and  re- 
ceived ought  to  have  been  brought  against  the  sheriff,  or  against  Hoskins  as  the 
personal  agent  of  the  plaintiff;  and  it  has  been  contended  that  the  action  ought 
to  have  been  brought  against  Hoskins. 

At  the  commencement  of  the  business,  indeed,  Hoskins  was  acting  in  the  ma- 
nagement of  the  farm  as  agent  of  the  plaintiff;  and  for  what  was  done  in  the 
management  of  the  farm,  it  is  clear  an  action  would  not  lie  against  the  sheriff. 
And  I  may  go  so  far  as  to  say,  that  in  some  circumstances  the  sheriff  might  not 
*^021  ^  bound  *even  by  his  own  return.  But  what  renders  him  responsible 
'  -'in  the  present  case  is  the  letter  written  by  his  own  agent,  the  under-she* 
riff.  It  would  have  been  easy  for  him  to  have  said  that  the  sheriff  would  not 
hold  himself  responsible  for  the  acts  of  Hoskins.     But,  instead  of  that,  he  says, 

(a)  In  a  note  to  R.  «.  Sbariff  of  London,  1  Chitty,  613.  ih)  Ibid. 
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''  we  have  reoovered  a  fiirther  stun  upon  a  valuation  made  to  Martin,  wLich 
must  be  added  to  the  sheriflP'B  return  as  soon  as  we  can  settle  with  the  plaintiff. 
If  you  are  concerned  for  Underhill,  you  may  inspect  the  accounts  at  our  office, 
now  in  our  possession/' 

Can  it  be  contended  that  after  this  the  sheriff  is  not  liable  to  refund  the  mo- 
ney which  is  thus  proved  to  have  come  to  his  hands  ?  If  the  action  had  been 
brought  against  Hoskins,  it  would  have  been  objected,  re^pandeeU  tupertor ;  and 
that  the  agent  ought  not  to  be  sued  where  the  principal  is  known,  and  has  sanc- 
tioned the  conduct  of  the  agent  by  receiving  fh)m  him  the  sum  in  dispute. 

Rule  discharged. 


POrr  V,  TURNER  and  Another.     June  22. 
A  ri&ip-broker  is,  as  auch,  liable  to  be  made  a  bankrupt. 

This  was  an  action  of  cusumjmt  brought  by  the  plaintiff,  to  recover  a  deposit 
which  he  had  made  on  an  agreement  to  purchase  an  estate  from  the  defendants. 

The  main  question  on  the  trial  was,  whether  or  not  a  ship-broker,  named  Ba- 
ker, who  had  previously  assigned  the  estate  to  the  defendants,  was  Hable  to  the 
bankrupt  laws,  his  affairs  being  at  the  time  in  a  state  of  embarrassment 
^Baker's  brother  stated  that  they  had  been  in  business  at  one  time  as  rtrjn^ 
ship-owners ;  but,  that  after  the  war,  they  sold  all  their  ships,  and  en-  *- 
tered  into  partnership  as  ship-brokers.  They  obtained  payments  of  the  freights 
of  ships,  which  they  paid  over  to  the  owners  who  employed  them,  after  deduct- 
ing their  commission.  They  procured  cargoes  for  ships,  and  consigned  car^B 
which  arrived,  to  those  for  whom  they  were  sent.  They  obtained  the  freight 
for  these  cargoes,  and  paid  it  over  in  the  manner  before  mentioned.  For  seve- 
ral years  past  they  had  not  shared  any  profits,  as  there  were  none  to  share.  All 
the  known  creditors  to  the  amount  of  20L  agreed  to  take  a  composition  for  the 
debts  on  their  joint  estate,  and  to  release  Baker,  he  having  assigned  his  property 
to  them.     The  release,  however,  had  not  been  executed  by  all. 

A  verdict  having  been  found  for  the  plaintiff, 

WUde,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  obtained  a  rule  ntitt  to 
set  it  aside  and  enter  a  nonsuit,  on  the  ground  that  a  ship-broker  is  not,  ss 
such,  subject  to  the  bankrupt  laws }  and  that,  at  all  events,  there  had  been  no 
proof  that  Baker  owed  any  debt  of  sufficient  amount  for  a  petitioning  creditor. 

Cross,  Serjt.,  showed  cause.  Either  as  a  broker,  or  as  a  ponon  receiving 
other  men's  moneys.  Baker  was  subject  to  the  bankrupt  law.  The  statute  6  G* 
4,  c.  16,  s.  2,  enacts,  that  all  bankers,  brokers,  and  scriveners  receiving  other 
men's  moneys  or  estates  into  their  trust  or  custody  shall  be  deemed  traders  lia; 
ble  to  become  bankrupt.  * 

The  sentence,  '^  receiving  other  men's  moneys  or  estates  into  their  trust  or 
custody,",  is  adjective  to  bankers,  brokers,  and  scriveners ;  and  therefore  a  bro- 
ker 'receiving  other  men's  moneys,  as  Baker  did,  is  within  the  operation  m04 
of  the  statute,  although  he  be  not  a  broker  in  the  ordinary  sense  for  the  ^ 
management  of  mercantile  contracts. 

But  if  the  Court  should  hold  otherwise,  a  ship-broker  who  effects  contracts 
for  freight,  falls  at  least  as  much  within  the  genend  meaning  of  the  word  bro- 
ker as  a  pawnbroker,  who  merely  receives  a  deposit,  and  arranges  no  contract. 
And  a  pawnbroker  has  expressly  been  holden  to  be  a  broker  within  the  mean- 
inff  of  the  act.     Rawlinson  v.  Pearson,  5  B.  &  A.  124. 

If  Baker  was  subject  to  the  bankrupt  laws,  that  is  a  sufficient  objection  to 
the  defendant's  title,  although  no  petitioning  creditor's  debt  were  established; 
and  there  is  no  performance  by  the  defendants  of  their  agreement  to  deduce  a 
dear  title  to  the  premises.  Wilde  v.  Fort^  4  Taunt.  334,  Lowes  v.  Lush,  I* 
Yes.  547,  HarUey  v.  Smith,  Buck.  868. 
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WUde,  A  ship-broker  is  not  a  trader,  and  the  ''  receiving  other  men's  es- 
tates into  their  care  or  custody/'  applies  only  to  Kriveners,  the  last  antecedent 
to  the  sentence.  And  this  clearly  appears  from  the  first  statute  which  made 
scriveners  subject  to  the  bankrupt  htws,  21  Jac.  1,  c.  19,  s.  2,  where,  by  no 
mode  of  reading  the  clause,  can  the  sentence  ''  receiving  other  men's  moneys  or 
estates,"  &c.,  be  applied  to  any  substantive  besides  scriveners. 

And  a  ship-broker  does  not  come  within  the  meaning  of  the  word  broker  in 
its  general  application.  The  business  of  a  ship-broker  is  to  buy  and  sell  ships 
for  others,  and,  incidentally  to  that,  he  procures  cargoes  for  ships  and  receives 
freights.  But  the  business  of  a  broker  is  to  deal  with  money ;  his  duties  and 
*7G&'}  *^^^^^^^^^^^^  ^^^  regulated  by  acts  of  parliament ;  and  a  ship-broker  has 
-^  been  expressly  Kolden  not  to  be  a  broker  within  the  meaning  of  those 
acts.     Gibbons  v.  Rule,  4  Bingh.  301. 

The  receipt  of  commission  only  renders  subject  to  the  bankrupt  laws  such  as 
use  the  trade  of  merchandise.  If  Baker  received  money,  deducting  a  commi^i- 
sion,  he  received  it,  not  to  trade  with,  but  to  pay  over. 

At  all  events  the  plaintiff  has  no  sufficient  objection  to  the  defendant's  title, 
and  is  not  entitled  to  recover  without  showing  by  the  proof  of  a  petitioning 
creditor's  debt  that  Baker  was  liable  to  have  a  commission  of  bankrupt  sued 
out  against  him.  The  cases  in  equity  do  not  apply,  because  a  decree  for  spe* 
cific  performance  does  not  depend  on  sufficiency  of  legal  title. 

TiNDAL,  C.  J.  This  is  an  action  to  recover  a  deposit  on  a  contract  for  the 
purchase  of  an  estate.  And  the  question  is.  Whether  the  defendants  can  make 
a  good  title  to  the  purchaser  ?    That  depends  on  the  question.  Whether  the 

Cffty  who  conveyed  to  the  defendants  be  or  be  not  subject  to  the  bankrupt 
ws  ?  A  subordinate  question  has  also  arisen,  Whether,  supposing  him  to  be 
subject  to  the  bankrupt  laws,  it  was  incumbent  on  the  plaintiff  to  prove  the 
existence  of  a  petitioning  creditor's  debt  as  well  as  an  act  of  bankruptcy  ? 

Whether  or  not  Baker  was  subject  to  the  bankrupt  laws  depends  on  the  6  G. 
4,  c.  16,  s.  2,  the  language  of  which  is,  '^  That  all  bankers,  brokers,  and  per- 
sons using  the  trade  or  profession  of  a  scrivener,  receiving  other  men's  moneys 
or  estates  into  their  trust  or  custody,  and  persons  insuring  ships  or  their  freight, 
or  other  matters,  against  perils  of  the  sea,  shall  be  deemed  traders  liable  to 
become  bankrupt." 

*70()1  *^^  ^^^  contended,  on  the  part  of  the  defendants,  that  this  sec- 
-^  tion  of  the  act,  whether  the  clause  be  taken  separately  or  conjointly,  does 
not  bring  Baker  within  the  meaning  of  the  act.  In  fact,  it  is  said  that  he  can- 
not, strictly  speaking,  be  called  a  broker.  A  broker  is  one  who  makes  bargains 
for  another,  and  receives  a  commission  for  so  doing ;  as,  for  instance,  a  stock- 
broker. But,  in  common  parlance,  one  who  receivea  the  payment  of  freights 
for  the  shop-owner,  and  negotiates  for  cargoes,  is  a  broker.  In  Rawlinson  v. 
.  Pearson,  a  pawnbroker  was  considered  by  all  the  Judges  to  be  a  broker,  and  to 
be  subject  to  the  bankrupt  laws,  although  he  did  not  make  contracts,  but  merely 
received  the  effects  of  other  persons  into  his  custody  in  the  same  manner  as 
a  banker  did  the  money  of  his  customer.  Are  we,  then,  going  farther  when  we 
hold  a  ship-broker  to  be  within  the  operation  of  the  statute  ?  I  should  have 
felt  some  difficulty  if  the  question  had  been  confined  to  the  21  Jac.  1,  c.  19, 
where  the  '^  receiving  other  men's  estates  into  their  care"  is  confined  to  scri- 
veners. But  in  the  next  statute  relating  to  bankruptcies,  the  5  G.  2,  c.  30,  the 
sentence  is  applied  to  bankers,  brokers,  and  factors.  The  words  are,  ''And 
whereas  persons  dealing  as  bankers,  brokers,  and  factors,  are  frequently  intrust- 
ed with  great  sums  of  money,  and  with  goods  and  effects  of  very  great  value 
belonging  to  other  persons :  it  is  hereby  further  enacted,  that  such  bankers, 
brokers,  and  factors  shall  be,  and  are  hereby  declared  to  be,  subject  and  liaUe 
to  this  and  other  the  statutes  made  concerning  bankrupts."  That  is,  such 
bankers,  brokers,  and  factors  as  are  intrusted  with  sums  of  money  and  effects 
belonging  to  other  persons.  When  we  come,  therefore,  to  the  new  act,  and  see 
the  same  words  connected  with  bankers,  brokers^  and  scrivenerS;  we  must  hold 

2p2 
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that  the  latter  words  in  the  ^section  apply  to  all  of  them.  And  that  p<707 
appeared  to  be  the  view  of  the  Court  in  Eawlinson  v.  Pearson.  As  *- 
well,  therefore,  under  the  word  broker  as  the  words  following  it,  I  am  of  opi- 
nion that  the  party  in  the  present  case  who  received  commission  for  finding  car- 
goes for  ships,  and  was  intrusted  with  the  receipt  .of  freight,  was  liable  to  b$ 
made  a  bankrupt.  With  respect  to  the  second  question,  whether  there  was 
sufficient  evidence  that  a  commission  might  have  issued,  it  appears  to  me  that 
the  evidence  was  sufficient.  The  brother  had  said,  that  there  were  no  debts 
due  on  their  joint  estate ;  but  there  might  be  debts  on  the  separate  estate  of 
Thomas  Baker,  and  the  case  falls  within  the  principle  of  Lowes  v.  Lush,  where 
the  Court  refused  to  enforce  a  contract  because  the  title  sold  was  liable  to  be 
questioned  under  the  operation  of  the  bankrupt  law. 

Park,  J.  I  am  of  the  same  opinion.  A  ship-broker  is,  in  common  parlance, 
a  broker;  he  negotiates  freights,  and  receives  other  men's  money,  and  is  as  much 
subject  to  the  bankrupt  laws  as  a  pawnbroker.  Rawlinson  v,  Pearson  was  a 
case  very  fully  considered  by  most  eminent  judges,  and  much  reliance  ww 
placed  on  the  opinion  of  Lord  Hardwicke  in  Highmore  v.  MoUoy,  1  Atk.  206, 
where  a  pawnbroker  was  holden  to  be  a  broker.  The  same  point  was  also  estab- 
lished by  Wood,  B.,  in  a  case  from  the  Common  Pleas  at  Lancaster.  A  ship- 
broker  therefore  is  a  broker  within  the  meaning  of  the  statute ;  but  the  sentence 
*^  receiving  other  men's  estates  into  their  care  or  custody"  applies  as  well  to  the 
word  brokers  as  to  the  word  scriveners,  which  immediately  precedes  it.  For  the 
argument  which  has  been  drawn  from  the  21  Jac.  1,  c.  19,  vanishes  when  we 
consider  the  language  of  5  G.  2,  c.  30. 

*Upon  the  second  question,  I  am  of  opinion  that  the  plainti£P  is  not  pic^no 
bound  to  take  a  doubtful  title,  and  the  present  discussion  shows  that  the   ^ 
title  which  the  defendants  offer  is  at  least  doubtful.     There  was  obviously  a 
possibility  that  Baker  might  have  had  separate  creditors,  and  have  been  liable 
to  a  commission  at  their  instance. 

GrAsELEE,  J.  If  there  were  any  doubt  on  the  new  statute,  it  is  removed  by 
the  language  of  5  G.  2,  c.  30,  because  a  broker  there  is  described  as  one  intrusted 
with  great  sums  of.  money,  and  with  goods  and  effects  of  great  value  belonging 
to  other  persons;  and  the  thirty-ninth  section  enacts,  ''That  such  bankers,  brokers, 
and  factors  shall  be  and  are  hereby  declared  to  be  subject  and  liable  to  this  and 
other  statutes  made  concerning  bankrupts."  Insurance  brokers  have  also  been 
holden  subject  to  the  same  law.  Upon  the  second  question  it  is  not  necessary 
to  say  more  than  that  courts  of  equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title,  and  that  the  present  discussion  shows  there  is  doubt  in  this. 

BosANQUET,  J.  I  consider  a  ship-broker  as  liable  to  the  bankrupt  law  within 
the  meaning  of  6  G.  4,  c.  16 :  he  is  employed  in  negotiating  contracts  for  freight, 
in  receiving  money  for  his  principals,  deducting  commission,  and  paying  over 
the  diffisrence.  It  has  been  urged  that  the  sentence  ''receiving  other  men's 
estates  into  their  custody*'  is  confined  to  scriveners^  and  the  21  Jac.  1,  c.  21, 
has  been  relied  on  in  support  of  that  argument.  But  in  the  5  G.  2,  c.  30,  s.  39, 
the  same  words  are  expressly  applied  to  orokers  who  receive  other  men's  moneys, 
and  the  6  G.  4,  c.  16,  combines  them  in  one  sentence  with  bankers  and  scri- 
veners. ^Baker  therefore,  as  a  broker,  or  as  receiving  other  men's  moneys  r^^Qg 
into  his  custody,  was  liable  to  the  bankrupt  laws ;  and,  if  so,  have  the  *- 
defendants  fulfilled  their  engagement  to  make  out  a  clear  tiUe  to  the  property 
sold  ?  Seeing  that  Baker  is  subject  to  the  bankrupt  laws,  it  rests  with  them  to 
satisfy  the  purchaser  that  no  petitioning  creditor's  debt  could  be  established 
against  him.  But  when  we  see  that  he  had  made  an  assignment  to  his  creditors, 
and  that  all  of  them  had  not  executed  a  release,  it  is  impossible  to  say  that  the 
defendants  have  made  out  a  clear  title  to  the  property  in  question.  The  role 
which  has  been  obtained  most^  therefore;  be  discharged.        Bule  discharged. 
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FOSTER  and  Others  v.  WESTON.    June  25. 

Defendants  bound  themselyeB  by  deed  to  pav  15002.  to  be  delivered  to  R.  D.  in  goods,  by  three 

payments  of  5002.  each,  at  three,  five,  ana  seven  months: 
Held,  that  the  instrument  did  not  carry  interest. 

The  plaintiffs  sned  on  the  following  instrument  nnder  seal  i^—'' Sierra  Leone, 
17th  Maj;  1828.  We,  Kenneth  M'Aulay,  Henry  Weston,  and  John  Hamilton; 
do  hereby  bind  ourselves  jointly  and  severally  to  Messrs.  Foster  and  Smith,  of 
London,  for  the  due  and  sufficient  payment  of  the  sum  of  1500/.  sterling,  which 
amount  is  to  be  handed  over  and  delivered  to  Robert  Dargan  in  goods  for  sale 
on  their  account  at  the  invoice  prices  with  expenses,  that  is  to  say,  that  the 
goods  shall  amount  to  1800/.  sterling,  calculating  that  the  expenses  will  amount 
to  200/.,  making  together  1500/.  as  before  stated.  Now,  the  condition  of  this 
obligation  is  such,  that  the  said  sum  of  1500/.  is  to  be  duly  paid  and  remitted 
*7101  ^  Poster  *and  Smith  in  three  equal  payments  of  500/.,  at  three,  five,  and 
-I  seven  months  firom  this  date.  And  we,  K.  M.,  H.  W.,  and  J.  H.,  hereby 
bind  ourselves  for  the  due  payment  of  the  same  at  those  periods.  In  failure  of 
which  we  acknowledge  and  hereby  render  ourselves  liable  to  be  sned  and  pro-* 
ceeded  against  for  the  amount.    Witness  our  hands,"  &c. 

The  prothonotary  having  computed  and  allowed  interest  on  a  rule  to  stay  pro- 
ceedings on  payment  of  the  sum  due  and  costs, 

WUde^  Seijt.,  obtained  a  rule  nisi  for  the  prothonotary  to  review  his  taxation 
and  disallow  the  interest. 

Spankicj  Seijt.,  showed  cause.  The  interest  was  properly  allowed.  The  rule 
is,  tnat  a  party  is  entitled  to  interest  upon  a  sum  payable  at  a  day  certain,  or 
secured  by  any  mercantile  instrument  This  instrument,  though  purporting  to 
be  a  bond,  is  plainly  a  mercantile  contract;  it  differs  only  by  the  formality  of 
sealing  from  bills  of  exchange  for  the  same  amount,  payable  at  three,  five,  and 
seven  months )  and  the  days  on  which  the  sums  are  payable  are  equally  certain. 
In  Farquhar  v,  Morris,  7  T.  R.  124,  where  a  bond  dated  on  a  day  certain  in 
a  penal  sum,  conditioned  for  payment  of  a  lesser  sum  generally,  without  naming 
any  day  of  payment,  was  payable  on  the  day  of  the  date,  the  Court  referred  it 
to  the  Master  to  compute  principal,  interest,  and  costs  thereon,  and  held  that 
interest  was  due  on  such  bond  though  not  expressly  reserved.  Li  De  Havilland 
V,  Bowerbank,  1  Campb.  50,  Lord  Ellenborough  said,  ''  It  appears  to  me,  thai 
interest  ought  to  be  allowed  only  in  cases  where  there  is  a  contract  for  the  pay- 
*7111  ™®^^  ^^  money  on  a  certain  day,  as  on  *bills  of  exchange,  promissory 
-'  notes,  &c. ;  or  where  there  has  been  an  express  promise  to  pay  interest; 
or  where,  from  the  cause  of  dealing  between  the  parties,  it  may  be  inferred  that 
this  was  their  intention ;  or  where  it  can  be  proved  that  the  money  has  been 
used,  and  interest  has  been  actually  made."  In  Hogan  v.  Page,  1  B.  &  P.  337, 
the  proceedings  were  on  a  single  bond,  evidently  not  a  mercantile  instrument ; 
and  in  Higgins  v.  Sargent,  2  B.  &  C.  348, — ^where  it  was  held,  that  in  covenant 
upon  a  policy  of  insurance  upon  the  life  of  A.,  payable  six  months  after  due 
proof  of  his  death,  the  asstired  were  not  entitled  to  recover  interest  upon  the 
principal  sum  insured,  from  the  expiration  of  six  months  after  due  proof  of 
the  death  of  A., — the  day  of  payment  was  uncertain,  depending  on  the  life 
of  A.  But  in  Page  v.  Newman,  9  B.  &  C.  378,  the  rule  was  again  confirmed, 
that  interest  is  not  payable  on  money  secured  by  a  written  instrument, 
unless  it  appear  on  the  face  of  the  instrument  itself  that  interest  was  intended 
to  be  piud,  or  unless  it  be  implied  from  the  usage  of  trade,  as  in  the  case  of 
mercanHle  instruments.  The  instrument  in  that  case  was  rather  an  agreement 
than  a  promissory  note,  and  the  sum  was  payable  on  a  contingency,  not  on  a  day 
certain.  And  though  the  rule  propounded  in  Amott  t^.  Redrem,  3  Bingh.  358, 
was  impugned  by  I^rd  Tenterden  as  being  somewhat  too  liberal  on  the  subject 
of  interest,  it  may  be  questioned  whether  the  law  of  Scotland,  which  that  deci- 
sion upheld,  is  not  more  consistent  with  justice  than  a  practice  which  enables  a 
debtor,  by  witholding  payment,  to  deprive  his  creditor  of  the  use  he  would  have 
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been  enabled  to  draw  from  bis  money  if  it  bad  been  paid  according  to  tbe  debt- 
or's engagement. 

*■  wSde  in  support  of  bis  role.  Tbis  is  not  a  oommeroial  instmment ;  r*>Ti9 
nor  one  in  respect  of  wbicb  tbere  bas  been  a  usage  to  allow  interest;  *- 
nor  bas  tbe  obligation  any  penalty  attacbed  to  it,  out  of  wbicb  a  more  exten- 
sive remedy  can  be  administered  by  equitable  adjustment ;  one  of  wbicb  ingre- 
dients may  be  found  in  all  tbe  cases  in  wbicb  interest  bas  bitherco  been  allowed. 
In  Farqubar  v.  Morris,  tbere  was  a  penalty.  And  in  Gordon  v.  Swan,  12  East, 
419,  Lord  Ellenborougb  limited  to  bills  of  ezebanffe,  and  sucb  like  instru- 
ments, and  agreements  expressly  reserving  interest,  tbe  rde  as  to  payments  on 
a  day  certain,  laid  down  in  De  Havilland  v.  Bowerbank.  In  Slack  v,  Lowell, 
8  Taunt.  157,  tbe  goods  were  to  be  paid  for  by  a  bill  of  excbange ;  and  in 
Mountford  v.  Willis,  2  B.  &  P.  837,  tbe  Court  merely  refused  to  reverse  a 
verdict,  wbere  a  jury  bad  allowed  interest  on  a  price  to  be  paid  on  a  given  day. 
But  in  Higgins  v.  Sargent,  Abbott,  G.  J.,  said,  ''  It  is  now  establisbed  as  a 
general  principle,  tbat  interest  is  allowed  by  law  only  upon  mercantile  securities, 
or  in  tbose  cases  wbere  tbere  bas  been  an  express  promise  to  pay  interest,  or 
wbere  sucb  promise  is  to  be  implied  from  tbe  usage  of  trade  or  otber  circum- 
stances. It  is  of  importance  tbat  tbis  rule  sbould  be  adbered  to ;  and  if  ve 
were  to  bold  tbat  interest  was  payable  in  tbis  case,  tbe  application  of  tbe  rule 
migbt  be  brougbt  into  discussion  in  many  otbers."  Bayley,  J.  ''  It  was  once 
the  opinion,  that  money  lent  carried  interest,  and  in  Calton  v.  Bragg,  15  East, 
228,  it  was  so  contended,  on  tbe  ground  tbat  tbe  lender  would  otherwise,  for 
the  aooommodation  of  tbe  borrower,  lose  the  benefit  wbicb  he  might  make  of 
bis  capital ;  and  tbat  tbe  lender  ought,  in  equity,  to  be  put  in  tbe  same  situa- 
tion as  if  he  bad  applied  bis  ^principal  to  bis  own  use.  But  this  Court  p^^^n 
held,  tbat  interest  was  not  due  by  law  for  money  lent  without  a  contract  *-  ' 
for  it,  expressed,  or  to  be  implied  from  tbe  usage  of  trade,  or  from  special  cir- 
oumstances.  Now,  if  interest  be  not  due  for  money  lent,  wbicb  is  to  be  repaid 
either  upon  demand  or  at  a  given  time,  it  follows  tbat  it  is  not  due  for  monej 
payable  within  a  certain  time,  after  due  proof  of  tbe  happening  of  a  particular 
event.''  Holrovd,  J.  ''  It  is  clearly  establisbed  by  tbe  later  authorities,  that 
unless  interest  be  payable  by  the  consent  of  tbe  parties,  express,  or  implied 
from  tbe  usage  of  trade  (as  in  tbe  case  of  bills  of  excbange)  or  otber  circum- 
stances, it  is  not  due  by  common  law.  Even  in  Be  Havilland  v,  Bowerbank, 
Lord  Ellenborougb  was  of  opinion,  tbat  wbere  money  of  tbe  plaintiff  bad  come 
to  tbe  bands  of  tbe  defendant,  to  establish  a  right  of  interest  upon  it,  there 
sbould  either  be  a  specific  agreement  to  tbat  effect,  or  something  sbould  appear 
from  which  a  promise  to  pay  interest  migbt  be  inferred,  or  proof  sbould  be 
given  of  the  money  having  been  used :  and  in  Gbrdon  v.  Swan,  although  tbe 
money  was  payable  at  a  particular  day,  nonpayment  at  tbat  day  was  held  not  to 
give  any  right  to  interest.  Independently  of  these  authorities,  I  am  of  opinion, 
upon  the  principles  of  tbe  common  law,  uiat  interest  is  not  payable  upon  a  sum 
certain  payable  at  a  given  day.'' 

And  in  Page  v,  ^wman.  Lord  Tenterden  said,  ''It  is  a  rule,  sanctioned  by 
tbe  practice  of  more  than  half  a  centuiy,  tbat  money  lent  does  not  cany 
interest." 

TiNDAL,  C.  J.  Tbere  can  be  little  doubt  tbat  tbe  party  who  framed  this  in- 
strument intended  tbat  it  sbould  operate  as  a  bond :  but  it  bas  not  tbat  effect; 
for  tbere  is  no  penalty,  and  tbe  parties  are  bound  only  in  tbe  amount  which  is 
to  be  actually  paid.  It  is  only  simplex  Mtgatio,  and  tbe  question  is,  Whether, 
in  all  cases  "^in  which  money  is  made  payable  at  a  day  certain,  the  pa^ty  rt*7i± 
is  entitled  to  interest.  The  case  of  Higgins  v.  Sargent,  in  which,  on  the  *- 
death  of  tbe  party  tbe  day  became  certain,  will  eovem  tbe  present;  and  there 
are  many  cases  in  wbicb  sums  are  payable  on  a  day  certain,  and  yet  interest  is 
not  recoverable.  For  instance,  rent  is  reserved  payable  on  a  day  certain,  and 
pret,  wbere  debt  or  covenant  is  brought  for  rent,  a  jury  would  not  be  warranted 
ui  giving  interest    If  it  be  the  intention  of  the  party  to  obtain  interest,  it  ib 
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ftlwajB  in  his  power  to  insert  in  the  contract  an  express  stipulation  to  that  effect 
In  the  present  case,  there  is  no  stipulation  for  interest  on  the  face  of  the  con- 
tract. The  instrument  on  which  it  is  sought  to  recover  it  is  not  a  commercial 
instrument,  nor  one  on  which  there  has  been  any  usage  to  allow  interest.  We 
ooght  not  to  break  into  the  rule,  which  is  now  well  understood,  and  therefore 
this  rule  must  be  made  absolute. 

Pabk,  J.  I  do  not  say  that  the  law  of  Scotland  on  this  point  is  not  wse, 
and  there  certainly  has  been  a  diversity  of  practice  here ;  but  the  question  is. 
What  is  the  rule  now  established.  Two  reasons  have  been  urged  for  allowing 
the  plaintiffs  interest  here;  the  first,  that  the  sums  are  payable  on  a  day  certain ; 
and,  secondly,  that  this  is  a  mercantile  contract.  I  think  this  is  not  a  mercan- 
tile contract.  And  as  to  the  argument  deduced  from  the  payment  on  a  day  cer- 
tain, it  is  answered  by  the  cases  which  have  been  alluded  to,  particularly  Higgins 
V,  Sargent.  There  it  was  held,  that  in  covenant  upon  a  policy  of  insurance  upon 
the  life  of  A.,  payable  six  months  after  due  proof  of  his  death,  the  assured  were 
not  entitled  to  recover  interest  upon  the  principal  sum  insured,  from  the  expira- 
tion of  six  months  after  due  proof  of  the  death  of  A. 

*7151       ^^  ^^^  other  case  of  Page  v.  Newman,  the  rule  was  *most  accurately 
^  laid  down  by  Lord  Tenterden,  and  it  ought  to  be  uniform  in  all  the  courts 
till  the  legislature  shall  have  altered  it. 

Gaselee,  J.  In  early  periods  of  the  law  we  find  the  decisions  on  this  point 
conflicting,  but  according  to  the  practice  of  late  years,  this  is  clearly  not  a  case 
in  which  interest  can  be  allowed. 

BosANQUET,  J.  I  am  of  the  same  opinion.  Exceptions  to  the  rule  for  the 
allowance  of  interest  ought  not  to  be  unnecessarily  multiplied.  There  is  no 
stipulation  here  for  interest  on  the  face  of  the  contract.  The  instrument  is  not 
a  mercantile  instrument,  though  perhaps  originating  in  a  mercantile  transaction  * 
nor  is  it  one  on  which  there  is  any  usage  for  the  allowance  of  interest. 

Rule  absolute 
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PlatDtUf  pnt  on  board  defendant's  barge,  lime,  to  be  conveyed  from  the  Med  way  to  London. 
The  master  of  the  barge  deviated  unnecessarily  from  the  usual  course,  and  durmg  the  devi 
ation  a  tempest  wetted  the  lime,  and  the  barge  taking  fire  thereby,  the  whole  was  lost : 

Held,  that  the  defendant  was  liable,  and  the  cause  of  loss  sufficiently  proximate  to  entitle  plain- 
tiff to  recover  under  a  declaration  alleging  the  defendant's  duty  to  carry  the  lime  without 
unnecessary  deviation,  and  averring  a  bss  by  unnecessary  deviation. 

2.  The  law  implies  a  duty  on  the  owner  of  a  vessel,  whether  a  general  ship  or  hired  for  the 
special  purpose  of  the  voyage,  to  proceed  without  unnecessary  deviation  in  the  usual  course. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  22d  day  of  January, 
1829,  at  London,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap,  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant,  delivered  to  the 
defendant  on  board  a  certain  barge  or  vessel  of  the  defendant  called  the  Safety, 
and  the  defendant  then  and  there  had  and  received  in  and  on  board  of  the  said 
barge  or  vessel  from  the  plaintiff  a  large  quantity,  to  wit,  114i  tons  of  lime  of 
the  phdntiff  of  great  value,  to  wit,  of  the  value  of  100/.,  to  be  by  the  defendant 
carried  and  conveyed  in  and  on  board  the  said  barge  or  vessel  from  a  certain 
place,  to  wit,  Bewly  Cliff  in  the  county  of  Kent,  to  the  Regent's  Canal  in  the 
county  of  Middlesex,  the  act  of  God,  the  king's  enemies,  fire,  and  all  and  eveiy 
other  dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature 
or  kind  soever  excepted,  for  certain  reasonable  reward  to  be  therefore  paid  by  the 
plaintiff  to  the  defendant :  that  the  said  barge  or  vessel  afterwards,  to  wit,  on, 
&c.,  at,  &c.,  departed  and  set  sail  on  the  intended  voyage,  then  and  there  having 
the  said  lime  on  board  of  the  same  to  be  carried  and  conveyed  as  aforesud,  except 
as  aforesaid,  and  it  thereby  then  and  there  became  and  was  the  duty  of  the 
defendant  to  have  carried  and  conveyed  the  said  lime  on  board  of  the  said  bars* 

V0L-XK.-41 


322  Davis  v.  Garrett.    T.  T.  1830.  [716 

or  vessel  from  Bewly  Cliff  to  the  Eegent's  Canal,  tbe  act  of  Qod,  and  such  other 
matters  and  things  excepted,  as  were  above  mentioned  to  have  ^been  p^..^. 
excepted,  by  and  according  to  the  direct,  nsual,  and  customary  way,  ^ 
course,  and  passage,  without  any  voluntary  and  unnecessary  deviation  or  depart^ 
ure  from,  or  delay  or  hindrance  in  the  same :  but  the  defendant,  not  regardiog 
his  duty  in  that  behalf,  but  contriving  and  wrongfully  intending  to  injure  and 
pi^judioe  the  plaintiff  in  that  respect,  did  not  carry  or  convey  the  said  lime  od 
board  of  the  barge  or  vessel  from  Bewly  Cliff  aforesaid  to  the  Regent's  Canal, 
although  not  prevented  by  the  acts,  matters,  or  things  excepted  as  aforesaid,  or 
any  of  them,  oy  and  according  to  the  direct,  usual,  and  customary  way  and  ps- 
sase,  without  any  voluntary  and  unnecessary  deviation  or  departure  from,  cr 
delay  or  hindrance  in  the  same,  but  on  the  contrary  thereof,  afterwards,  acl 
before  the  arrival  of  the  said  barge  or  vessel  as  aforesaid  at  the  Regent's  Canal 
the  defendant  by  one  John  Town,  the  master  of  the  said  barge  or  vessel,  ami 
the  agent  of  the  defendant  in  that  behalf,  to  wit,  at,  &c.,  without  the  knowledge 
and  against  the  will  of  the  plaintiff,  voluntarily  and  unnecessarily  deviated  aoii 
departed  from  and  out  of  such  usual  and  customary  way,  course,  and  pasgagi, 
with  the  said  barge  or  vessel  so  having  the  said  lime  on  board  of  the  same,  t> 
certain  parts  out  of  such  usual  and  customary  course  and  passage,  to  wit,  to  a 
certain  place  called  the  East  Swale,  and  to  a  certain  place  called  Whitstable  Bav, 
and  did  then  and  there  voluntarily  and  unnecessarily  carry  and  navigate  tbe  said 
barge  or  vessel  with  the  lime  on  board  thereof  as  aforesaid  to  the  said  parts  oat 
of  such  usual  and  customary  course  and  passage  as  aforesud,  and  delay  and 
detain  the  said  last-mentioned  barge  or  vessel  with  the  lime  on  board  thereof, 
for  a  long  space  of  time,  to  wit,  for  the  space  of  twenty-four  hours  then  next 
following :  and  the  said  barge  or  vessel  so  having  the  said  lime  on  board  of  the 
same,  was  by  reason  of  such  deviation  and  departure,  and  delay  and  detention 
*out  of  such  usual  and  customary  course  and  passage,  and  before  her  p«.f|^ 
arrival  at  the  Regent's  Canal  aforesaid,  to  wit,  on,  &c.,  at,  &c.,  exposed  ^ 
to  and  assailed  by  a  creat  storm  and  great  and  heavy  sea,  and  was  thereby  then 
and  there  wrecked,  shattered,  and  brc^en,  and  by  means  thereof  the  said  lime  ot 
the  plaintiff  so  on  board  the  said  barge  or  vessel  as  aforesaid,  became  and  was 
injured,  burnt,  destroyed,  and  wholly  lost  to  the  plaintiff,  to  wit,  at,  &c.,  whereby 
the  plaintiff  lost  divers  great  gains,  profits,  and  emoluments,  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  507.,  which  he  might  and  otherwise 
would  have  made  thereby,  to  wit,  at,  &c. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Michaelmas  term  last, 
it  appeared,  that  the  master  of  the  defendant's,  barge  had  deviated  from  the  usiutl 
and  customary  course  of  the  voyage  mentioned  in  the  declaration,  without  ai>y 
justifiable  cause  ]  and  that  afterwards,  and  whilst  such  barge  was  out  of  her 
course,  in  consequence  of  violent  and  tempestuous  weather,  the  sea  communi- 
cated with  the  lime  which  thereby  became  heated,  and  the  barge  caught  fire;  and 
the  master  was  compelled,  for  the  preservation  of  himself  and  the  crew,  to  run 
the  barge  on  shore,  where  both  the  lime  and  the  barge  were  entirely  lost. 

A  verdict  havine  been  found  for  the  plaintiff, 

Taddy,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  or  to  arrest  the  judgment, 
on  the  ground,  first,  that  the  deviation  by  the  master  of  the  barge  was  not  a 
cause  of  the  loss  of  the  lime  sufiiciently  proximate  to  entitle  the  plaintiff  to 
recover,  inasmuch  as  the  loss  might  have  been  occasioned  by  the  same  tempest 
if  the  barge  had  proceeded  in  her  direct  course ;  and,  secondly,  that  the  declara- 
tion contained  no  allegation  of  any  undertaking  on  the  part  of  the  defendant  to 
carry  the  lime  directly  *fTom  Bewly  Cliff  to  Regent's  Canal ;  an  allegation  rt^jg 
which,  it  was  contended,  on  the  authority  of  Max  v,  Roberts,  12  East,  89,  ^ 
was  essential  to  the  plaintiff's  recovery. 

Wilde,  Seijt.,  showed  cause.  If  the  deviation  was  a  breach  of  the  master's 
duty,  the  loss  is  sufficiently  proximate.  But  the  deviation  was  a  breach  of  duty, 
because^  in  the  contract  to  carry  the  plaintiff's  lime  from  Bewly  to  the  Regent's 
Canal;  it  is  an  implied  condition  that  for  the  purpose  of  avoiding  unnecessary 


719]  6  Bingham.  323 

delay,  the  lime  shall  be  carried  in  the  usual  and  direct  course.  The  exception 
of  perils  of  the  seas  and  navigation,  &c.,  applies  only  to  perils  incurred  in  the 
direct  and  usual  course ;  and  of  perils  encountered  out  of  that  course  the  defend- 
ant must  take  on  himself  the  responsibility.  So,  upon  policies  of  insurance,  if 
a  loss  happen  during  a  deviation,  it  is  not  a  loss  within  the  meaning  of  the  policy, 
and  the  underwriter  is  exonerated.  So,  if  a  party  direct  a  horse  to  be  led  by  a 
given  road,  and  the  conductor  chooses  to  proceed  by  a  different  track,  he  will  be 
responsible  for  any  injury  the  horse  may  sustain. 

With  respect  to  the  objection  to  the  declaration,  it  may  be  admitted,  for  the 
purpose  of  argument,  that  the  action  is  ex  ^uasi  cotUractUy  and  that  it  cannot  be 
ascertained  what  was  the  duty  of  the  defendant,  unless  the  contract  be  stated 
out  of  which  that  duty  is  alleged  to  arise.     But  there  is  no  ground  in  this  case 
for  the  objections  taken  to  the  declaration  in  Max  v,  Eoberts.     There  the  count 
stated  that  the  defendants  being  owners  of  a  ship  at  Liverpool,  bound  on  a 
voyage  from  thence  to  Waterford,  the  plaintiff  shipped  goods  on  board,  to  be 
*7201  ^"^^  upon  the  said  voyage  by  the  defendants,  and  *to  be  delivered 
-*  at  Waterford  to  the  plaintiff's  assigns;  whereupon  the  plaintiff  insured 
the  goods  at  and  from  Liverpool  to  Waterford ;  that  it  was  the  duty  of  the 
defendants,  as  such  owners,  to  cause  the  ship  to  proceed  on  the  voyage  from 
Liverpool  to  Waterford  without  deviation ;  and  alleged  as  a  breach  of  such  dutv 
tbdr  causing  the  ship  to  deviate  from  the  course  of  that  voyage ;  after  whicn 
she  was  lost  with  the  goods ;  and  the  plaintiff,  by  reason  of  such  deviation,  lost 
his  coods  and  the  benefit  of  his  policy,  &c.     It  was  held  that  the  count  could 
not  be  sustained  for  want  of  alleging  that  the  goods  were  delivered  to  or  received 
by  the  defendants  for  the  purpose  of  carriage,  or  that  they  had  notice  of  the 
shipment,  ^om  whence  a  promise  or  duty,  founded  upon  an  agreement  to  carry 
the  goods,  might  be  inferred;  and  also  for  want  of  an  allegation  that  the  defend- 
ants undertook  to  carry  the  goods  directly  to  Waterford  from  Liverpool ;  for 
though  the  ship's  ultimate  destination  might  be  Waterford,  yet  she  might  have 
been  first  destined  to  other  places  on  a  coasting  voyage. 

In  this  declaration  it  is  distinctly  alleged  that  the  defendant  had  received  the 
lime  in  and  on  board  of  his  barge  to  be  by  him  carried  and  conveyed  from  Bewly 
to  the  Eegent's  Canal ;  and  though  it  is  not  alleged  that  the  defendant  under- 
took to  carry  the  lime  directly  to  the  Regent's  Canal,  it  is  averred  that  it  was 
his  duty  to  carry  it  by  and  according  to  the  direct  usual  and  customary  way, 
course,  and  passage,  without  any  voluntary  and  unnecessary  deviation  and  depar 
ture ;  and  the  breach  is  alleged  in  deviating  unnecessarily  from  the  usual  and 
customary  way. 

Taddy,  The  cause  assigned  for  the  loss  of  the  lime  is  too  remote  to  entitle 
*"^11  ^^  plaintiff  to  sue.  In  jure  *cafua  proactma  non  remota  tpectatur; 
*  -'  but  here  the  alleged  cause  of  the  loss  is  many  removes  from  the  accident. 
The  master  deviated ;  by  deviation  he  was  exposed  to  a  storm ;  the  storm  wetted 
the  lime ;  the  lime  caught  fire  from  the  wetting ;  the  barge  caught  fire  from  the 
lime ;  the  barge  sunk ;  and  the  lime  perished.  If  the  oeviation  be  holden  the 
cause  of  the  loss  here,  there  is  no  foretelling  to  what  link  in  the  chain  of  causation 
plaintiffs  may  ascend  hereafter.  But  it  cannot  be  averred  with  certainty  that 
the  deviation  was  even  the  remote  cause  of  the  loss ;  for  the  barge  might  have 
encountered,  and  probably  would  have  encountered,  the  same  storm  if  she  had 
proceeded  in  a  direct  course. 

At  all  events,  the  declaration  should  have  alleged,  on  the  part  of  the  defend- 
ant,  an  express  undertaking  to  carry  the  lime  by  the  direct  course;  for  ho 
might  have  shown  that  no  such  undertaking  existed ;  that  he  was  accustomed, 
as  carriers  are  wont,  to  call  at  places  somewhat  out  of  the  direct  course,  for  the 
convenience  of  his  general  business,  and  that  the  plaintiff  had  consented  to  send 
his  goods  by  such  course  as  the  carrier  usually  pursued.  The  only  undertaking 
that  can  fairly  be  implied,  on  the  part  of  the  defendant,  is  to  convey  the  goods 
carefully  and  in  reasonable  time ;  he  is  not  bound  to  pursue  any  particular 
course;  but^  in  that  respect,  to  consult  his  own  convenience.    If  there  were 
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any  express  contract  t-o  bind  him  to  a  stricter  performance,  it  ought  to  hare 
been  truly  stated,  that  it  might  be  seen  what  duty  resulted  from  it.  In  the 
older  forms  of  action  against  a  carrier,  the  expression  is  suscepit,  which  shows 
that  the  action  against  him  is  ex  contractu^  per  Denison,  J.,  1  Wils.  282,  and 
governed  by  all  the  principles  which  apply  to  an  action  of  contract.  Max  v. 
Koberts,  therefore,  is  in  point ;  and  if  the  declaration  there  was  ill  ^be-  ptcroo 
cause  it  did  not  aver  an  express  undertaking  by  the  defendant  to  carry  ^ 
the  goods  directly  to  Wateiford.  the  present  declaration  is  equally  defectire  for 
not  averring  an  undertaking  to  carry  the  goods  directly  to  the  Regent's  Canal. 
In  Powell  v.  Layton,  2  N.  R.  365,  Mansfield,  C.  J.,  said,  '^  The  word  duty  is 
introduced  into  this  declaration ;  but  let  us  see  what  is  meant  by  the  defend- 
ant's duty.  How  did  he  undertake  any  duty,  except  by  his  agreement  to  carry 
and  deliver  the  goods  ?  The  duty  of  a  servant,  and  the  duty  of  an  officer,  J 
understand,  but  the  duty  of  a  carrier  I  do  not  understand,  otherwise  than  as 
that  duty  arises  out  of  his  contract."  Our.  adv.  vtdt. 

TiNDAL,  C.  J.  There  are  two  points  for  the  determination  of  the  Court 
upon  this  rule ;  first,  whether  the  damage  sustained  by  the  plaintiff  was  eo 
proximate  to  the  wrongful  act  of  the  defendant  as  to  form  the  subject  of  an  ac- 
tion ;  and,  secondly,  whether  the  declaration  is  sufficient  to  support  the  judg- 
ment of  the  Court  for  the  plaintiff. 

As  to  the  first  point,  it  appeared  upon  the  evidence  that  the  master  of.  the 
defendant's  barge  had  deviated  from  the  usual  and  customary  course  of  the 
voyage  mentioned  in  the  declaration  without  any  justifiable  cause;  and  that 
afterwards,  and  whilst  such  barge  was  out  of  her  course,  in  consequence  of 
stormy  and  tempestuous  weather,  the  sea  communicated  with  the  lime,  which 
thereby  became  heated,  and  the  barge  caught  fire,  and  the  master  was  com* 
pelled  for  the  preservation  of  himself  and  the  crew  to  run  the  barge  on  shore, 
where  both  the  lime  and  the  barge  were  entirely  lost. 

Now  the  first  objection  on  the  part  of  the  defendant  is  not  rested,  as  indeed 
it  could  not  be  rested,  on  the  '''particular  circumstances  which  accompa-  r^^^^oo 
nied  the  destruction  of  the  barge ;  for  it  is  obvious,  that  the  legal  conse-  ■- 
quences  must  be  the  same,  w)iether  the  loss  was  immediately,  by  the  sinking  of 
the  barge  at  once  by  a  heavy  sea,  when  she  was  out  of  her  direct  and  usual 
course,  or  whether  it  happened  at  the  same  place,  not  in  consequence  of  an  im- 
mediate death's  wound,  but  by  a  connected  chain  of  causes  producing  the  same 
ultimate  event.  It  is  only  a  variation  in  the  precise  mode  by  which  the  vessel 
was  destroyed,  which  variation  will  necessarily  occur  in  each  individual  case. 

But  the  objection  taken  is,  that  there  is  no  natural  or  necessary  connexion 
between  the  wrong  of  the  master  in  taking  the  barge  out  of  its  proper  course, 
and  the  loss  itself;  for  that  the  same  loss  might  have  been  occasioned  by  the 
very  same  tempest,  if  the  barge  had  proceeded  in  her  direct  course. 

But  if  this  argument  were  to  prevail,  the  deviation  of  the  master,  which  is 
undoubtedly  a  ground  of  action  against  the  owner,  would  never,  or  only  under 
very  peculiar  circumstances,  entitle  the  plaintiff  to  recover.  For  if  a  ship  is 
captured  in  the  course  of  deviation,  no  one  can  be  certain  that  she  might  not 
have  been  captured  if  in  her  proper  course.  And  yet,  in  Parker  v.  James,  4 
Campb.  112,  where  the  ship  was  captured  whilst  in  the  act  of  deviation,  no 
such  ground  of  defence  was  even  suggested.  Or,  again,  if  the  ship  strikes  against 
a  rock,  or  perishes  by  storm  in  the  one  course,  no  one  can  predicate  that  she 
might  not  equally  have  struck  upon  another  rock,  or  met  with  the  same  or  an- 
other storm,  if  pursuing  her  right  and  ordinary  voyage. 

The  same  answer  might  be  attempted  to  an  action  against  a  defendant  who 
had,  by  mistake,  forwarded  a  parcel  by  the  wrong  conveyance,  and  a  loss  had 
thereby  ^ensued ;  and  yet  the  defendant  in  that  case  would  undoubtedly  r^^joA 
be  liable.  L 

But  we  think  the  real  answer  to  the  objection  is,  that  no  wrong-doer  can  be 
allowed  to  apportion  or  qualify  his  own  wrong ;  and  that  as  a  loss  has  actually 
happened  whilst  his  wrongful  act  was  in  operation  and  foroey  and  which  is  attri- 
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bntaule  to  his  wrongful  act,  he  cannot  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss,  if  his  wrongful  act  had  never  been  done.  It  might 
admit  of  a  different  construction  if  he  could  show,  not  only  that  the  samo^  loss 
might  have  happened,  but  that  it  must  have  happened  if  the  act  complained  of 
had  not  been  done ;  but  there  is  no  evidence  to  that  extent  in  the  present  case. 

Upon  the  objection  taken  in  arrest  of  judgment,  the  defendant  relies  on  the 
authority  of  the  case  of  Max  v,  Roberts.  The  first  ground  of  objection  upon 
which  the  judgment  for  the  defendant  in  that  case  was  affirmed  is  entirely  re- 
moved in  the  present  case.  For  in  this  declaration  it  is  distinctly  alleged,  that 
the  defendant  had  and  received  the  lime  in  and  on  board  of  his  barge,  to  be  by 
him  carried  and  conveyed  on  the  voyage  in  question. 

As  to  the  second  objection  mentioned  by  the  learned  Lord,  in  giving  the 
judgment  in  that  case,  viz.  that  there  is  no  allegation  in  the  declaration  that 
there  was  an  undertaking  to  carry  directly  to  Waterford,  it  is  to  be  observed, 
that  this  is  mentioned  as  an  additional  ground  for  the  judgment  of  the  Court, 
after  one,  in  which  it  may  fairly  be  inferred  from  the  language  of  the  Chief 
Justice  that  all  the  Judges  had  agreed ;  and  which  first  objection  appears  to  us 
amply  sufficient  to  support  the  judgment  of  the  Court.  We  cannot,  therefore, 
give  to  that  second  reason  the  same  weight  as  if  it  were  the  only  ground  of  the 
judgment  of  the  Court.  And  at  all  events,  we  think  there  is  a  distinction 
*7Q^1  ^^^^^  ^®  ^language  of  this  record  and  that  of  the  case  referred  to. 
-*  In  the  case  cited,  the  allegation  was,  that  it  was  the  duty  of  the  defend- 
ant to  carry  the  goods  directly  to  Waterford ;  but  here  the  allegation  is,  '<  that 
it  was  his  duty  to  carry  the  lime  by  and  according  to  the  direct,  usual,  and  cus- 
tomary way,  course,  and  passage,  without  any  voluntary  and  unnecessary  devia- 
tion and  departure.'' 

The  words  utual  and  customary  being  added  to  the  word  direct,  more  particu- 
larly when  the  breach  is  alleged  in  **  unnecessarily  deviating  from  the  usual  and 
Gustomairy  way,"  must  be  held  to  qualify  the  meaning  of  the  word  direct,  and 
snbstantially  to  signify  that  the  vessel  should  proceed  in  the. course  usually  and 
customarily  observed  in  that  her  voyage. 

And  we  cannot  but  think  that  the  law  does  imply  a  duty  in  the  owner  of  a 
vessel,  whether  a  general  ship  or  hired  for  the  special  purpose  of  the  voyage, 
to  proceed  without  unnecessary  deviation  in  the  usual  and  customary  course. 

We  therefore  think  the  rule  should  be  discharged,  and  that  judgment  should 
be  given  for  the  plaintiff.  Kule  discharged. 
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Defendant  drew  bills  as  surety  for  the  acceptor  C.  H.,  and  it  was  provided  by  a  deed,  to  which 
plaintiff,  the  holder  of  the  bills,  as  well  as  the  defendant,  was  a  party,  that  he  should  not 
sue  defendant  on  the  bills  till  C.  H.'s  effects  should  have  been  sold,  and  the  proceeds  applied 
in  discharge  of  the  bills. 

C.  H.'s  effects  were  seized  and  sold  under  a  commission  of  bankruptcy,  the  trustee  to  whom 
they  had  been  conveyed  by  the  deed  in  question  having,  with  the  knowledge  and  assent  of 
the  defendant,  omitted  to  take  possession  of  them  in  time : 

Held,  that  the  plaintiff  was  not  barred  from  suing  the  defendant  on  the  bills. 

This  was  an  action  on  several  bills  of  exchange  drawn  by  the  defendant, 
accepted  by  his  brother  Charles  Harrison,  and  endorsed  to  the  plaintiffs. 

Charles  Harrison  being  considerably  indebted  to  the  plaintiffs,  by  indenture 
made  the  20th  of  February,  1828,  between  himself  of  the  first  part,  the  defend* 
ant  of  the  second,  the  plaintiffs  of  the  third,  and  Thomas  Borrett  of  the  fourth, 
(reciting  that  the  plaintiffs  had  agreed  to  discount  for  Charles  Harrison  bills  of 
exchange  to  the  amount  of  700/.  drawn  by  the  defendant  upon,  and  accepted  by 
Charles  Harrison ;  that  Charles  Harrison  owed  the  plaintiffs  500/.  for  wine ;  and 
that  he  had  agreed  to  assign  the  lease  of  a  house  in  Russell  Street^  with  the 
famitore,  fixtures,  and  other  effects  in  and  about  the  same,  for  the  purpose  of 

2£ 
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securing  to  the  plain tifTs  the  payment  of  the  5007. ,  of  the  hills  of  exchange  which 
had  been  discounted,  and  any  other  drafts  or  bills  to  be  thereafter  paid,  so  aa 
the  moneys  recoverable  under  the  security  should  not  exceed  10007.)  assigned  to 
Thomas  Borrett  the  lease  of  the  house  in  Russell  Street,  and  all  the  furniture, 
fixtures,  and  efiPects  therein,  upon  trust,  that  at  the  request  of  the  plaintiffs^ 
Borrett  should  sell  the  lease  and  furniture  by  public  auction  or  private  contract, 
and  apply  the  proceeds,  first,  in  defraying  the  expenses  of  executing  the  trust, 
and  then  in  paying  and  satisfyins  the  plaintiffs  the  5007.  due  for  wine,  the  700^. 
due  on  the  bills  of  exchange,  and  the  sum  to  become  *due  on  any  other  r^j^l 
drafts  or  bilb  which  the  plaintiffs  might  thereafter  discount  or  pay  for  ^ 
Charles  Harrison,  with  interest  on  the  same ;  and  it  was  provided,  that  the  pre- 
mises thereby  assigned  should  be  sold  ojr  offered  for  sale,  and  the  produce  thereof, 
if  sold,  be  applied  in  the  manner  and  for  the  purposes  specified  in  the  deed, 
before  any  proceedings  should  be  commenced  by  the  plaintiffs,  or  any  subsequent 
endorsees  of  the  bills  of  exchange,  against  the  said  Christopher  Harrison,  his 
executors,  &c.,  to  compel  payment  of  the  bills,  or  any  of  them,  and  that  no  pro- 
ceedings should  be  had  on  the  bills  unless  no  person  should  be  willins  to  pur- 
chase the  premises,  or  the  produce,  after  such  deductions  as  aforesaid,  should  be 
insufficient  to  discharge  the  amount  of  the  bills  and  interest^  and  expenses 
thereon. 

The  defendant  knew  that  his  brother  was  considerably  embarrassed,  but  he  was 
allowed  to  remun  in  possession  of  the  premises.  His  affurs  becoming  more  des- 
perate, the  plaintiffs,  in  January  1829,  seised  the  effects  in  the  house  under  an 
execution  in  an  action  against  him  on  one  of  the  bills  he  had  accepted.  At  his 
earnest  request,  however,  the  sale  was  postponed,  and  the  officer  continued  in 
possession  till  the  15th  of  April  following,  when  the  goods  were  claimed  under 
u  commission  of  bankruptcy  issued  against  him  in  the  interval,  and  the  plaintiffs 
withdrew  their  execution. 

It  appeared  by  a  letter  from  the  defendant  to  the  plaintiff,  dated  April  20thy 
1829,  that  he  was  aware  of  all  these  circumstances  from  the  beginning,  and  also 
that  three  loads  of  furniture  had  been  removed  from  the  premises,  on  the  asser- 
tion that  they  belonged  to  a  lady  who  lodged  in  the  house,  though  the  defendant 
expressed  his  belief  that  she  was  entitled  to  no  more  than  one  load. 

After  the  commission  of  bankrupt  had  issued,  Borrett  attempted  to  take  pos- 
session of  the  premises,  but  in  vain. 

*The  goods  and  fixtures  were  sold  by  the  a.ssigncc8  under  the  commis-  pK^no 
sion  for  2517.,  and  the  lease  for  107.     The  107.  they  paid  over  to  the  ^  ' 
plaintiffs,  and  retained  the  rest ;  whereupon  the  plaintiffs  commenced  this  action 
against  the  defendant  as  drawer  of  the  bills  to  the  amount  of  9007.  and  upwards. 

At  the  trial  before  Tindal,  C.  J.,  Jjondon  sittings  after  last  Hilary  term,  it 
was  objected  on  the  part  of  the  defendant,  that,  acconiing  to  the  provision  of  the 
deed  of  February  20,  1828,  the  plaintiffs  had  no  right  to  sue  the  defendant  On 
the  bills  till  the  fixtures  and  frimiturc  had  been  put  up  for  sale  by  Borrett,  and 
the  proceeds  of  them  had  been  paid  to  the  plaintiffs  ]  and  that  Uie  sale  by  the 
assignees  under  the  commission  of  bankrupt,  and  the  payment  of  the  proceed? 
to  Charles  Harrison's  creditors  at  large,  was  no  compliance  with  the  terms  of 
that  proviso. 

The  Chief  Justice,  however,  thought  that  this  was  no  answer  to  the  action  in 
a  court  of  law,  and  that  the  defendant's  remedy  was  in  a  court  of  equity,  if  there 
had  been  any  fault  in  his  trustee. 

A  verdict,  therefore,  was  taken  for  the  plaintiffis  for  9417.  18<.  6^7.,  with  leaTe 
for  the  defendant  to  move  to  enter  a  nonsuit  instead. 

Wiide,  Serjt.,  having  accordingly  obtained  a  rule  nm  to  that  effect,  on  the 
ground  urged  at  the  trial. 

Toddy f  Serjt.,  showed  cause.  {GovWMrnj  Serjt.,  was  with  him.)  The  pro- 
viso in  the  deed  does  not  amount  to  a  general  covenant  not  to  sue :  it  could  not 
be  pleaded  in  bar  as  such^  or  as  a  rcTea.se ;  and  if  so,  although  it  may  afford 
ground  for  a  cross  action^  it  is  no  defence  to  the  present.    But  the  proviso  is 
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not  confined  to  a  sale  by  Borrett,  and  the  object  of  it  was  merely  to  prevent  the 
j^^oQi  defendant  from  being  called  on  till  it  should  have  ^been  ascertained  that 
^  Charles  Harrison  was  without  funds  to  defray  his  debts ;  and  that  has 
been  established  by  the  actual  sale  of  his  effects  as  required. 

It  was  the  defendant's  own  laches  that  Borrett  did  not  take  possession  of  the 
effects,  and  dispose  of  them  for  the  benefit  of  the  defendant  as  soon  as  the  deed 
of  Febrnary  1828  was  executed.  From  his  letter  of  April  1829,  it  is  manifest 
he  knew  and  assented  to  all  that  was  going  on,  with  a  view  to  serve  his  brother; 
and  he  cannot  now  object  that  that  has  not  been  done,  which  has  been  omitted 
through  his  own  indulgence  or  neglect. 

Wilde,  The  defendant  is  only  a  surety,  and  is  entitled  to  the  strict  obser- 
vance  of  the  proviso  in  the  deed.  That  proviso  was  introduced  for  his  benefit, 
and  not  for  the  benefit  of  Charles  Harrison's  creditors  at  large ;  and  it  expressly 
stipulated,  that  the  defendant  shall  not  be  proceeded  against,  not  only  till 
Charles  Harrison's  effects  have  been  sold,  but  till  the  proceeds  have  been  paid 
to  the  plaintiffi,  and  found  insufficient  to  satisfy  the  bills.  There  has  been  no 
performance  of  this  part  of  the  condition ;  for  the  plaintiffs  received  only  10/., 
the  proceeds  of  the  lease,  and  nothing  in  respect  of  the  fixtures  or  furniture. 
Till  the  proceeds  of  the  latter  have  been  found  insufficient,  the  action  against 
the  defendant  is  premature,  as  in  Tatlock  v.  Smith,  6  Bingh.  339.  The  sale 
contemplated  by  the  proviso  was  a  sale  by  Borrett  for  the  ^nefit  of  the  plain- 
tiffs, and  not  a  sale  under  a  commission  of  bankrupt  for  the  benefit  of  creditors 
at  large.  The  plaintiffs  should  have  called  on  Borrett  to  sell.  The  neglect  is 
in  them. 

TiNDAL,  C.  J.  The  question  in  the  cause  depends  on  the  construction  of  the 
i^joM  proviso  in  the  deed  of  February  *20th,  1828.  It  appears  that  Christo- 
-*  pher  Harrison  is  onlv  a  surety :  he  is  a  party  to  the  deed ;  and  by  the 
proviso  at  the  end  it  is  stipulated  that  the  premises  thereby  assigned  shsJl  be 
sold,  or  offered  for  sale,  and  the  produce  thereof,  if  sold,  be  applied  in  the  man- 
ner and  for  the  purposes  specified  in  the  deed,  before  any  proceedings  shall  be 
commenced  by  the  plaintiffs,  or  any  subsequent  endorsers  of  the  bills  of  ex- 
change, against  the  said  Christopher  Harrison,  his  executors,  &c.,  to  compel 
payment  of  the  bills,  or  any  of  them,  and  that  no  proceedings  shall  be  had  on 
the  bills  unless  no  person  shall  be  willing  to  purchase  the  premises,  or  the  pro- 
duce, after  such  deductions  as  aforesaid,  shall  be  insufficient  to  discharge  the 
amount  of  the  bilb  and  interest  and  expenses  thereon :  and  it  has  been  con- 
tended that  this  proviso  operates  as  an  agreement  on  the  part  of  the  plaintiffs 
not  to  sue  the  defendant  upon  the  bills,  till  all  the  particulars  specified  in  the 
proviso  have  been  complied  with. 

If  we  take  the  proviso  according  to  the  letter,  it  has  been  complied  with. 
For  the  defendant  has  not  been  sued  till  the  premises  have  been  put  up  for  sale, 
and  the  produce  has  been  found  insufficient  to  satisfy  the  plaintiffs'  demand. 
But  it  is  contended,  that-  the  sale  which  has  taken  place  is  not  such  a  sale  as 
was  contemplated  by  the  agreement;  that  the  sale  ought  to  have  been  a  benefi- 
cial sale  by  Borrett,  the  trustee  in  the  deed,  for  the  sole  punK)se  of  discharg- 
ing the  bills,  instead  of  a  compulsory  sale  by  the  assignees  of  Charles  Harrison, 
who  have  carried  off  all  the  proceeds  to  be  distributed  among  his  creditors. 
That  may  be  a  ground  of  complaint  against  Borrett,  who  was  a  trustee  for  all 
parties  for  the  purposes  expressed  in  the  deed,  but  it  is  no  answer  in  law  to  an 
action  on  the  bills.  If  the  defendant  have  yet  any  remedy  on  this  deed,  it  must 
be  by  application  to  another  court  to  enjoin  the  plaintiffs  not  to  proceed. 
^7311  *GtASELKMj  J.  (a)  I  am  satbfied  that  there  is  no  ground  for  making 
-*  absolute  this  rule  to  enter  a  nonsuit,  because  the  agreement  entered  into 
by  the  plaintiffs  does  not  amount  to  a  general  covenant  not  to  sue,  and,  there- 
fore, oould  not  be  pleaded  as  a  release.  In  Dean  v.  Newhall,  8  T.  R.  168,  it 
was  holden,  that  if  the  obligee  of  a  bond  covenant  not  to  sue  one  of  two  joint 
and  Beveral  obligors,  and  if  ne  do,  that  the  deed  of  covenant  may  be  pleaded  in 

<a)  Park,  J.,  was  at  ChamberB. 
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bar^  he  may  still  sue  the  other  obligor.  And  a  passage  is  cited  with  the  con- 
currence of  Lord  Kenyon,  from  12  Mod.  351,  that  "  if  A.  and  B.  be  jointly 
and  severally  bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A.  not  to  sue 
him,  that  shall  not  be  a  release,  but  a  covenant ;  because  he  covenants  only  not 
to  sue  A.,  but  does  not  covenant  not  to  sue  B. ;  for  the  covenant  is  not  a  release 
in  its  nature,  but  only  by  construction  to  avoid  circuity  of  action.'^ 

I  do  not  concur  in  thinking  that  the  defendant  is  to  blame  for  the  trustee's 
omission  to  sell,  but  I  am  satisfied  there  is  no  ground  for  entering  a  nonsuit. 

BosANQUET,  J.  I  am  of  opinion  that  the  terms  of  the  proviso  in  the  deed 
offered  no  defence  to  this  action.  It  is  an  agreement  not  to  proceed  against  the 
defendant  under  certain  circumstances,  but  docs  not  amount  to  a  general  cove- 
nant not  to  sue,  and  could  not  be  pleaded  as  a  release. 

If  there  be  anything  wrong  in  the  conduct  of  the  trustee,  that  must  be  the 
ground  of  application  to  another  court.  Rule  discharged. 


*COCKBURN  r.  LING.     June2S.  [*732 

Where  a  defendant  was  allowed  time  to  answer  plaintiff's  affidavit  impeaching  the  sufficiency 
of  defendant's  bail,  he  was  not  allowed  to  put  in  fresh  bail  instead  ofanswering  the  affidavit, 
although  his  time  for  putting  in  bail  had  not  expired,  nor  any  attachment  been  issued  sgainst 
the  sheriff. 

This  was  a  country  cause  in  which  bail  were  to  be  justified  by  affidavit :  the 
affidavits  were  sent  up  on  the  14th  of  this  month,  although  the  defendant  had 
till  the  26th  to  put  in  bail  above.  On  the  18th  the  plaintiff  having  put  in  affi- 
davits which  impeached  the  sufficiency  of  the  proposed  bail,  the  defendant  was 
allowed  till  this  day,  the  23d,  to  answer  the  matter  alleged,  without  prejudice 
to  the  plaintiff's  proceedings. 

The  defendant,  however  instead  of  answering  the  affidavits^  now  proposed  to 
put  in  fresh  bail,  whom 

Andrews,  Serjt.,  moved  to  reject. 

Stephen^  Serjt.,  contended,  that  the  defendant  was  entitled  to  put  in  fresh 
bail  till  the  26th,  especially  as  the  sheriff  had  not  been  ruled  to  bring  in  the 
body,  and  was  not  not  yet  liable  to  any  attachment.  The  rejection  of  the  bail 
now  offered  would  only  cast  upon  the  defendant  the  unnecessary  expense  of  dis- 
charging an  attachment  against  the  sheriff.     But 

The  Court  said  the  defendant  was  in  the  same  situation  as  if  his  bail  Ivkd 
been  in  the  box  and  rejected  upon  examination.  Time  had  been  allowed  him, 
aB  an  indulgence,  to  answer  the  plaintiff's  affidavit :  he  was  bound  to  apply  the 
time  to  that  purpose,  and  not  to  the  purpose  of  procuring  other  bail,  by  which 
in  effect  he  admitted  he  had  no  answer  to  the  plaintiff's  affidavit.  That  although 
it  was  to  be  regretted  the  defendant  had  exposed  himself  to  the  expense  of  an 
attachment,  the  rule  of  the  Court  must  be  adhered  to  in  order  to  induce  parties 
to  put  in  sufficient  bail  in  time. 


*ALCOCK  V.  COOK.    Jum  23.  [*733 

The  Court  will  not,  in  a  transitory  action,  change  the  venue  on  account  of  the  expense  of  try- 
ing the  cause  in  the  county  where  the  %enue  is  laid,  unless  the  expense  of  trying  it  there 
greatly  preponderates. 

This  was  an  action  of  trover,  to  try  the  right  to  wreck  on  a  porlioii  of  the 
coast  of  Lincolnshire.     The  plaintiff  having  laid  his  vcnwc  in  London, 
AdanUf  Serjt.;  obtained  a  rule  nisij  to  remove  the  venue  to  Lincolnshire;  on 
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the  ground  that  almost  all  the  witnesses  conversant  with  the  matter  resided  in 
that  county ;  that  several  of  them  were  exceedingly  aged ;  that  one  in  particu- 
lar, who  had  given  his  testimony  upon  a  former  trial,  could  not  be  removed 
without  danger,  and  that  the  expense  of  trying  the  cause  in  London  would  be 
enormous. 

Wildcy  Seijt.,  showed  cause  on  affidavits,  which  stated  that  the  plaintiff's 
case  rested  mainly  on  documentary  evidence,  which  might  be  produced  in  Lon- 
don at  little  expense,  but  which  it  would  be  both  difficult  and  expensive  to 
prove  by  proper  witnesses  in  Lincolnshire. 

Adams  offered  to  make  admissions  as  to  sundry  of  the  documents. 

Sedper  curiam.  The  general  rule  is,  that  in  transitory  actions  the  plaintiff 
has  a  right  to  lay  his  venue  where  he  pleases,  and  the  courts  only  interfere  on 
special  grounds,  as  where  it  is  not  likely  that  an  impartial  trial  can  be  had,  or 
the  expense  of  witnesses  greatly  preponderates  on  one  side.  The  present  is  a 
mixed  case ;  and  where  the  expense  will  be  great  on  both  sides,  we  cannot  upon 
every  occasion  undertake  to  try  the  balance  of  inconvenience. 
*7^1  ^We,  therefore,  discharge  the  rule,  but  think  it  right  to  impose  upon 
-'  the  plaintiff  the  terms  of  permitting  the  evidence  of  the  old  witness,  who 
cannot  be  removed,  to  be  read  firom  the  Judge's  notes  of  the  former  trial. 

Bule  discharged  accordingly. 


CRAVEN  and  Others,  ibsignees  of  WILLIAM  and  BENJAMIN  ALRED, 

Bankrupts,  v.  EDMONDSON.     June  28. 

A  payment  by  a  partner  who  has  committed  an  act  of  bankruptcy,  of  a  partnership  debt  due 
before  the  bankruptcy,  to  a  creditor  who  has  notice  of  the  act  of  bankruptcy,  is  not  protected 
by  B.  82,  of  6  G.  4,  c.  16. 

Assumpsit.  The  declaration  contained  counts,  1st,  for  money  had  and 
received  to  the  use  of  the  bankrupts;  2dly,  to  the  use  of  the  plaintiffs,  as 
assignees  of  the  bankrupts;  and,  3dly,  to  the  use  of  Benjamin  Aired  jointly 
with  the  plaintiffs,  as  assignees  of  William  Aired. 

At  the  trial,  last  York  assizes,  it  appeared  that  the  defendant  had  supplied 
the  bankrupts  on  their  joint  account,  with  wool  to  the  amount  of  921.,  and 
pressed  for  payment ;  whereupon  the  debt  was,  in  the  month  of  October  1829, 
settled  by  William  Aired,  who  had  just  before  committed  an  act  of  bankrupt- 
cy, of  which  the  defendant  had  notice.  Benjamin  Aired  did  not  commit  any 
act  of  bankruptcy  till  some  days  affcer. 

The  commission  was  dated  the  2d  November,  1829 

A  verdict  having  been  found  for  the  plaintiffs, 

Jones,  Serjt.,  pursuant  to  leave  reserved  at  the  trial,  moved  to  set  it  aside, 
and  enter  a  nonsuit  instead,  on  the  ground  that  the  payment  having  been  made 
before  the  assignees'  title  to  the  joint  property  of  the  bankrupts  was  completed, 
^"jQ/rt  they  were  not  in  a  situation  to  sue  for  *the  amount ;  and  that  at  all 
-'  events  the  payment  was  protected  by  the  eighty-second  section  of  6  O. 
4,  c.  16,  which  enacts,  that  payments  bond  fide  made  by  any  bankrupt  before 
the  date  and  issuing  of  the  commission,  shall  be  deemed  valid  notwithstanding 
any  prior  act  of  bankruptcy,  provided  the  person  dealing  with  the  bankrupt 
had  not  at  the  time  of  such  payment  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed. 

The  payment  having  been  made  to  the  defendant  in  respect  of  a  debt  due  from 
hath  the  bankrupts,  the  notice  of  an  act  of  bankruptcy,  in  order  to  invalidate  the 
payment,  ought  to  be  notice  of  an  act  committed  by  both  such  bankrupts. 

A  rule  nisi  was  granted,  against  which 

Wilde,  Seijt.,  showed  cause.  The  action  lies,  and  the  declaration  is  sufficient; 
at  all  events,  the  set  of  counts  which  alleges  the  money  to  have  been  received  to 
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the  use  of  Benjamin  and  the  assignees  of  William.  Smith  v.  Ooddard,  3  B.  & 
P.  469.  And  notice  of  the  act  of  bankruptcy  by  William^  sufficiently  brings 
this  case  within  the  proviso  of  the  eighty-second  section  of  6  G.  4 ;  for  William 
being  bankrupt,  the  assignees  were  in  his  place  partners  with  Benjamin,  and 
William  was  without  authority  to  dispose  of  the  partnership  funds.  Thomasoa 
V,  Frere,  10  East,  418,  Graham  v.  B^bertson,  2  T.  R.  282.  In  Smith  r.  God- 
dard  the  payment  was  made  by  an  agent  of  the  solvent  partner,  and,  therefore, 
by  one  who  had  authority ;  so  likewise  in  Fox  v.  Hanbury,  Cowp.  445. 

Jones.  The  authority  of  a  partner  is  not,  by  his  committing  an  act  of  bank- 
ruptcy, rescinded  as  to  ^engagements  and  debts  incurred  before  the  act  r^^roa 
af  bankruptcy.  He  loses  only  his  authority  to  enter  into  new  engage-  *- 
ments.  The  solvent  partner  retains  his  authority ;  and,  as  to  past  engagements, 
may  continue  to  act  as  agent  for  the  bankrupt  partner :  Fox  v,  Hanbury :  if  so, 
the  bankrupt  partner  is,  as  to  such  engagements,  agent  also  for  the  solvent  part- 
ner; otherwise  their  rights  and  responsibilities  are  not  reciprocal.  In  Harvey 
V.  Crickett,  5  M.  &  S.  337,  a  payment  made  by  the  bankers  of  a  firm,  after  one 
of  the  firm  had  committed  an  act  of  bankruptcy,  was  holden  a  valid  payment ; 
though  the  bankers  must  have  been  agents  as  well  for  the  bankrupt  as  the  sol* 
vent  partner.  And  in  Lacy  v.  Woolcot,  2  D.  &  B.  458,  a  bill  of  exchange, 
accepted  for  a  firm  by  one  of  the  partners  after  he  had  committed  an  act  of 
bankruptcy,  was  holden  an  available  instrument  in  the  hands  of  an  innocent 
endorsee.  Therefore  it  may  be  contended,  that  the  eighty-second  section  applies 
only  to  the  case  of  sole  traders ;  a  partner  who  has  committed  an  act  of  bank- 
ruptcy being,  as  to  past  engagements,  agent  for  the  solvent  partner,  and  it  being 
indifferent  by  what  hand  such  solvent  partner  makes  the  payment. 

TiNDAL,  G.  J.  This  was  an  action  to  recover  a  sum  of  money  paid  by  Wil- 
liam Aired  af^r  an  act  of  bankruptcy,  being  the  amount  of  a  debt  due  to  the  de- 
fendant from  William  Aired  and  his  partner  Benjamin,  who  renudned  solvent. 
And  the  question  is,  Whether,  upon  proof  that  the  defendant  knew  of  the  act 
of  bankruptcy,  this  sum  can  be  recovered  by  the  assignees  of  the  two  partners. 
If  there  had  been  no  jpartner,  the  case  would  have  fallen  directly  within  the 
eighty-second  section  ox  6  G.  4,  o.  16,  which,  after  enacting — ''  Tliat  all  pay- 
ments really  and  bond  fidt  made,  or  which  shall  hereafter  l^  '^'made  by  r^^w 
any  bankrupt,  or  bv  any  person  on  his  behalf,  before  the  date  and  issu-  ^ 
ing  of  the  commission  against  such  bankrupt,  to  any  creditor  of  such  bankrupt 
(such  payment  not  being  a  fraudulent  preference  of  such  creditor),  shall  be 
deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed ;  and  all  payments  really  and  IxmidL  fide  made,  or  which  shall  here- 
after be  made  to  any  bankrupt  before  the  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act  of  bankruptcy 
by  such  bankrupt  committed ;  and  such  creditor  shall  not  be  liable  to  refund  the 
same  to  the  assignees  of  such  bankrupt ) — ^*  ffoes  on, — '^  provided  the  person  so 
dealing  with  the  same  bankrupt  had  not,  at  the  time  of  such  pajrment  by  or  to 
iuch  bankrupt,  notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed." 

It  has  been  contended,  that  this  section  applies  only  to  sole  traders,  and  not 
to  the  case  of  a  firm,  where  any  of  the  partners  continue  solvent.  But  no 
authority  has  been  cited  for  such  a  position :  and  in  whom  was  the  property  in 
the  monevs  vested  at  the  moment  of  the  payment  ?  William  having  committed 
an  act  of  bankruptcy,  one  moiety  of  it  belonged  to  his  assignees,  the  other 
moiety  to  Benjamin.  By  what  right,  then,  could  William  make  over  the  moiety 
of  Benjamin  ?  It  has  been  contended  he  was  the  agent  of  Benjamin.  But  the 
act  of  bankruptcy,  which  made  his  assignees  and  Benjamin  tenants  in  common, 
dissolved  the  agency  as  to  the  property  of  such  tenancy  in  common.  In  some 
cases,  and  for  some  purposes,  particularly  in  favour  of  a  party  who  has  no  notice 
of  the  act  of  bankruptcy,  the  agency  may,  perhaps,  be  said  to  continue;  as 
under  the  circumstances  stated  in  Woolcot  v.  Lacy :  but  here  the  defendant  had 
notice  of  the  act  of  bankruptcy  ]  and  he  must  have  known  that  the  agency 
of  William  was  destroyed,  or  capable  of  being  destroyed,  by  a  subsequent 
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4,-oQ-|  ^oommission.    The  moneji  therefore,  belongs  to  the  aadgneeS;  and  this 
^  rule  must  be  discharged. 

Park,  J.,  and  Gaseles,  J.,  concurred. 

BosANQUST,  J.  I  am  of  the  same  opinion.  From  the  time  of  the  act  of 
bankruptcy,  William  ceased  to  have  any  interest  in  the  partnership  funds,  and 
could  not  make  any  payment  for  Benjamin. 

The  payment  by  William  on  his  own  account  is  not  protected,  because  the 
party  had  notice  of  his  bankruptcy.  And  with  respect  to  Benjamin,  the  pay- 
ment was  not  made  by  him,  nor  on  his  behalf,  for  the  reason  already  giyen. 

Rule  discharged. 


GOULD,  Assignee  of  SERJEANT,  a  Bankrupt,  v.  SHOYEB.    June  29. 

A  pnrchaser  of  property  under  a  oommisaion  of  bankrupt  which  ia  afterwarda  auperaeded  by 
a  creditor,  ia  not  protected  bjr  a.  87,  of  6  G.  4,  c.  16,  from  a  claim  at  the  auit  of  toe  aaaigneea 
under  a  aubaequent  commiaaion. 

Tboveb  for  a  lease. 

The  defendant  had  purchased  the  lease  from  the  assignees  of  Shoyer,  under 
a  commission  of  bankrupt  sued  out  against  him  June  27, 1827.  In  the  Novem- 
ber following,  one  Martha  Oale  presented  a  petition  to  supersede  this  commis- 
sion, which  was  accordingly  supmeded  at  her  instance,  the  bankrupt  himself 
taking  no  steps  in  the  business. 

The  plaintiff  in  the  present  action  was  assignee  under  a  subsequent  commis- 
sion. 

At  the  trial  before  Bosanquet,  J.,  last  Somerset  assises,  a  verdict  was  found 
for  the  plaintiff,  inth  leave  for  the  defendant  to  move  to  set  it  aside  and  enter  a 
*7qd1  °^^^^'  ^  ^®  defendant's  purchase  were  protected  under  the  *6  6.  4, 
-■  c.  16,  B.  87,  which  enacts  <'  That  no  title  to  any  real  or  personal  estate 
sold  under  any  commission,  or  under  any  order  in  bankruptcy,  shall  be  im- 
peached by  the  bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any 
defect  in  the  suins  out  of  the  commission,  or  on  any  of  the  proceedings  under 
the  same,  unless  the  bankrupt  shall  have  commenced  proceedings  to  supersede 
the  said  commission,  and  duly  prosecuted  the  same  within  twelve  (»lendar 
months  from  the  issuing  thereof." 

Meretoeiher,  Seijt.,  obtained  a  rule  nisi  on  that  and  other  grounds,  which  it  is 
not  material  to  state  here. 

Wilde  and  Stephen^  Serjts.,  showed  cause.  The  eighty-seventh  section 
applies  only  to  proceedings  by  the  bankrupt  himself,  and  was  intended  to  prevent 
him  from  impeaching  titles,  unless  he  commences  proceedings  on  a  supersedeas 
within  twelve  months  from  the  date  of  his  commission. 

The  assignees  on  the  second  commission  do  not  claim  under  the  bankrupt, 
strictly  speaking,  but  adversely  to  him,  by  operation  of  law — ^the  commission 
being  a  kind  of  statutory  execution.  Doe  v.  Bevan,  3  M.  &  S.  153.  They  claim 
in  the  post,  not  in  the  per.  The  object  was  to  protect  purchasers  under  an 
existing  commission,  not,  to  make  available  a  commission  superseded;  otherwise 
fjond  fide  creditors  might  be  injured  by  sales  under  a  fraudulent  commission, 
which  the  bankrupt  might  collusively  abstain  from  impeaching.  If  the  legisla- 
ture had  designed  to  estop  the  creditors  as  well  as  the  bankrupt  from  impeach- 
ing proceedings,  such  an  intention  might  have  been  indicated  by  the  insertion 
of  the  single  word  creditors.  But  ss.  92,  94,  and  78,  contain  provisions  incom- 
patible with  the  supposition  of  any  such  intention. 

*74^01  *MereiDedur.  In  common  parlance,  assignees  claim  under  a  bankrupt, 
-^  and  it  must  be  presumed  that  the  legislature  employs  words  in  their 
ordinary  sense,  and  not  with  a  confined  and  technical  meaning.  It  will  be  a 
great  hardship  on  purchasers,  to  invest  money  on  the  sanction  of  a  commission, 
and  to  b3  turned  out  of  possession,  perhaps,  after  expensive  improvements 
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That  is  a  hardship  wHich  the  Court  of  Chancery  has  always  interfered  topreveDt; 
Ihc  parte  Milner,  19  Yes.  204 ;  and  it  can  scarcely  be  supposed  the  legislature 
would  sanction  a  mischief  which  a  court  of  equity  would  redress.  It  is  impossi- 
ble for  a  purchaser  to  know  whether  a  commission  will  turn  out  to  be  valid  or 
not,  and  the  eighty -seventh  section  will  be  almost  nugatory  if  it  be  not  held  to 
protect  every  purchase  under  a  commission.  A  contrary  decision  must  have  a 
very  mischievous  effect  upon  sales  under  commissions,  by  deterring  bidders, 
and  lowering  the  price  of  the  property  to  be  sold.  The  property  having  been  paid 
for,  the  creditors  are  not  injured :  the  evils  which  may  possibly  arise  from  occa- 
sional fraud  in  bankrupts  are  of  a  less  serious  nature,  and  can  never  be  completely 
guarded  against.  Therefore,  by  s.  92,  depositions  are  made  conclusive  in  all 
case^,  unless  the  commission  be  disputed  within  a  certain  time.      Cur.  adv,  vult. 

TiNDAL,  C.  J.  The  only  point  upon  which  the  Court  entertained  any  doubt, 
was  that  which  was  last  urged  on  the  part  of  the  defendant,  viz.,  whether  the 
defendant,  who  had  purchased  the  lease  from  the  assignees  of  the  bankrupt 
under  a  commission  issued  in  1827,  which  was  afterwsuds  superseded  on  the 
petition  of  a  creditor,  was  protected,  under  the  eighty-seventh  section  of  the 
bankrupt  act,  against  the  present  action,  brought  to  ^recover  the  same  wai 
lease,  by  the  assignees  under  a  second  commission.  *- 

The  eighty-seventh  section  contains  a  provision  entirely  new  to  the  bankrupt 
law ;  in  order,  therefore,  to  judge  of  the  extent  and  operation  of  that  section,  it 
should  be  considered  what  were  the  mischiefs  at  that  time  experienced. 

By  superseding  a  commission,  ererything  done  under  it  was  considered  to  be 
void  whilst  the  writ  of  supersedecu  remained  in  force ;  all  titles  to  real  or  per- 
sonal property  purchased  from  the  assignees  were  defeated ;  all  payments  made 
to,  and  all  acts  done  by,  them  were  held  to  be  void. 

But  as  no  tupenedecM  could  be  obtained  except  by  application  to  the  great 
seal,  it  was  in  the  discretion  of  the  Chancellor  to  refuse  to  grant  a  ntpersedta*, 
either  at  the  prayer  of  the  bankrupt,  or  even  with  the  consent  of  all  the  credit- 
ors, where  bondjfid^  purchasers  were  in  possession  of  any  part  of  the  bankrupt's 
property,  by  purchase  under  the  commission,  unless  the  bankrupt  elected  to 
confirm  the  purchases  under  which  they  claimed.  Ih^  parte  Milner,  19  Yes. 
204.    Buck.  67. 

No  real  or  substantial  injury  could  therefore  be  effected  by  a  writ  of  auperte' 
deax;  because  notice  of  the  application  must  be  given  to  all  parties  concerned; 
the  Chancellor  would  hear  all  whose  interests  were  affected ;  he  would  direct  an 
issue  where  he  felt  doubt  as  to  the  propriety  of  the  application,  and  would  only 
grant  the  applicatipn  upon  terms  which  would  insure  the  just  rights  of  all. 

But  there  was  another  mode  in  which  the  bankrupt  might  question  the  titles 
of  others,  without  any  application  to  the  Chancellor ;  and  that  was,  by  bringing 
an  action  at  law,  and  by  proving,  in  the  language  of  the  *eighty-seventh  r*7i2 
section,  "  a  defect  in  the  suing  out  of  the  commission,  or  in  any  oi  the  ^ 
proceedings  under  the  same  )*'  in  which  case  bond  fide  purchasers  might  be 
deprived  of  their  purchases  without  any  remedy  whatever. 
^  In  order  to  prevent  this  mischief,  and  this  only,  as  it  appears  to  ns,  was  the 
eighty -seventh  section  framed ;  the  object  of  which  was,  to  take  away  the  power 
of  the  bankrupt  to  question  titles,  unless  where  he  commenced  proceedings  to 
supersede  the  commission,  and  duly  prosecuted  the  same  within  twelve  months; 
thus  at  once  limiting  the  bankrupt  to  the  period  of  a  year  within  which  he  must 
apply  for  the  supersedeas,  and  restraining  him  to  that  course  in  which  it  was 
well  known  the  Lord  Chancellor  would  provide  that  he  should  not  question  the 
titles  of  those  who  were  honA  fide  purchasers  under  the  commission. 

The  eighty-seventh  section,  therefore,  appears  to  us  to  have  been  framed  for 
a  purpose  quite  different  from  that  of  operating  as  a  restraint  on  the  assignees 
under  a  second  commission,  and  it  contains  no  provision  to  that  effect.     There 
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ness  under  iiie  bankrapt,  bat  adTersely  to  him,  and  by  operation  of  law.  If  the 
defendant  had  any  just  title  to  protection,  he  might  have  appeared  before  the 
great  aeal  when  the  creditor  obtained  the  tupersedecu  of  the  former  oommissiony 
and  n )  doubt  he  would  have  reoeived  protection  from  this  action. 

Rule  discharged. 


*743]  *MILES  V,  CATTLE  and  Another.    June  28. 

Plaintiii' received  a  parcel  from  G.  to  book  for  London  at  the  office  of  defendants,  common  car- 
riera.  Plaintiff,  inatead  of  obeying  his  instructions,  put  the  parcel  into  his  bag,  intending  to 
take  it  to  London  himself.  The  defendants  having  lost  the  bag,  held,  that  the  plaintiff  could 
not  recover  damages  from  them  in  respect  of  the  parcel. 

Oase  against  a  carrier  for  negligence. 

The  first  count  of  the  declaration  stated,  that  the  defendants,  before  and  at 
the  time  of  committing  the  grievances  thereinafter  next  mentioned,  were  owners 
and  proprietors  of  a  certain  common  sta^e-coach  for  the  carriage  and  conveyance 
of  passengers  and  their  luggage  from  Stockton  to  York  for  hire  and  reward  to 
them  the  defendants  in  that  behalf,  to  wit,  at,  &c. :  and  the  defendants,  being 
8uch  owners  and  proprietors,  thereupon,  therefore,  to  wit,  on,  &c.,  at,  &c.,  the 
plaiDtifr,  at  the  special  instance  and  request  of  the  defendants,  became  and  was 
a  passenger  in  the  same  coach,  to  be  safely  and  securely  carried  and  conveyed 
thereby,  together  with  his  luggage,  from  Stockton  to  York,  for  a  certain  fee  and 
reward  to  the  defendants  in  that  behalf:  and  the  defendants  then  and  there 
received  the  plaintiff  as  such  passenger,  together  with  his  luggage,  to  wit,  a  cer- 
tain bag  containing  divers  goods  and  chattels,  to  wit,  ten  coats,  &o.,  of  great 
value,  to  wit,  of  the  value  of  50/.,  and  a  certain  note  of  the  Crovemor  and  Com- 
pany of  the  Bank  of  England,  commonly  called  a  bank-note,  for  the  payment  of 
50/.,  and  of  the  value  ox  50/.,  of  the  said  plaintiff:  and  thereupon  it  then  and 
there  became  and  was  the  duty  of  the  defendants  to  use  due  and  proper  care  that 
the  plaintiff  and  his  luggage  should  be  safely  and  securely  carried  and  conveyed 
hy  and  upon  the  said  coach  from  Stockton  to  York :  yet  the  defendants,  not 
regarding  their  duty  in  that  behalf,  did  not  use  due  and  proper  care  that  the 
plaintiff  and  his  luggage  should  be  safely  and  securely  carried  and  conveyed  by 
*7441  *^^^  np(m  the  said  coach  from  Stockton  to  York,  but  wholly  neglected  so 
-^  to  do ;  and  so  carelessly  and  negligently  conducted  themselves  with  respect 
to  the  said  luggage  of  the  plaintiff,  that  the  same,  by  and  through  the  careless- 
ness and  negligence  of  the  defendants  in  that  behidf,  became  and  was  totally  lost 
to  the  plaintiff,  to  wit,  at,  &c.  The  second  count  stated,  that  the  plaintiff,  at 
the  request  of  the  defendants,  had  delivered  to  them  a  bag  containing  (as  before), 
to  be  carried  to  York,  which  it  was  the  defendants'  duty  to  take  care  of,  and  yet 
it  was  lost  through  their  negligence.  The  third  and  fourth  were  not  materidly 
different;  and  the  fifth  alleged  that  the  defendants  were  keepers  of  a  certain 
coach-office  for  the  reception  and  safe  custody  of  the  luggage  of  passengers  for 
hire,  coming  to  or  going  from  the  coach-office  by  any  coach  for  the  conveyance 
of  passengers  for  hire  whereof  the  defendants  were  proprietors ;  that  the  plain- 
tiff afterwards,  to  wit,  on,  &c.,  came  to  the  coach-office  as  a  passenger  for  hire 
from  Stockton  in  and  by  a  certain  coach  for  the  conveyance  of  passengers  for 
hire,  whereof  the  defendants  then  were  proprietors,  with  certain  luggage  of  him 
the  plaintiff,  to  wit,  a  certain  other  bag  containing  ("as  before),  and  thereupon, 
then  and  there,  at  the  special  instance  and  request  oi  the  defendants,  caused  the 
last-mentioned  bag,  with  the  contents  thereof,  to  be  placed  in  the  coach-office, 
to  be  safely  and  securely  kept  for  the  plaintiff  by  the  defendants,  who  then  and 
there  received  the  same  for  the  purpose  aforesaid;  whereupon  it  then  and  there 
became  and  was  the  duty  of  the  defendants  to  use  due  and  proper  care  in  the 
keeping  and  taking  care  of  the  last-mentioned  bag  of  the  plaintiff,  with  the  con- 
tents thereof:  yet  the  d^endantS;  not  regarding  their  duty  in  that  behalf^  topk 
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BQcIi  bad  care  of  the  last-mentioned  bag,  and  contents  thereof,  and  so  carelesfily 
and  neffligentlj  conducted  themselyes  in  that  ^behalf,  that  the  last-men-  ri^i'TA^ 
tioned  bag,  inth  the  contents  thereof,  afterwards,  to  wit,  on,  &c.,  by  and  *- 
through  the  carelessness  and  negligence  of  the  defendants,  became  and  was 
wholly  lost  to  the  plaintiff,  to  wit,  at,  &c. 

At  the  trial  before  Park,  J.,  York  Lent  assizes,  it  appeared  that  the  defend- 
ants were  proprietors  of  a  coach  running  between  Stockton  and  York.  The 
plaintiff,  having  occasion  to  go  to  London,  took  a  place  in  the  coach  from  Stock- 
ton to  York,  intending  when  at  York  to  proceed  by  the  mail  to  London.  He 
had  With  him  in  the  coach  a  cloak,  and  a  bag,  labelled,  ^'T.  Miles,  passenger/' 
containing  clothes  worth  about  15/.  Previously  to  his  setting  out  from  Stock- 
ton, one  Garbut  delivered  to  him  a  parcel  containing  a  50/.  bank-note,  addresfled 
to  an  attorney  residing  in  London,  which  parcel  Grarbut  desired  the  plaintiff  to 
book  at  the  defendant's  office  at  Stockton,  and  forward  by  the  defendants  to 
London.  The  plaintiff,  instead  of  doing  this,  put  the  parcel  into  his  own  bag, 
intending  to  convey  it  to  London  himself.  The  carriage  of  the  parcel,  if  it  had 
been  sent  by  the  defendants,  would  have  cost  4s.  6d.  When  the  plaintiff 
arrived  at  York  he  got  off  the  defendants'  coach  without  attending  to  his  lag- 
gage,  walked  away,  and  was  absent  about  two  hours.  On  his  return  to  the  office 
at  which  the  defendants'  coach  had  stopped  and  had  been  unloaded  by  the  defend- 
ants' porter,  the  plaintiff  found  his  cloak,  but  was  never  able  to  obtain  any 
tidings  of  his  bag. 

A  verdict  was  found  for  the  plaintiff  for  15/.,  with  leave  for  him  to  move  to 
increase  it  to  65/.,  if  under  the  circumstances  the  Court  should  think  him 
entitled  to  recover  in  respect  of  the  50/.  note. 

WtldCf  Seijt.,  accordingly  obtained  a  rule  nisi  to  that  effect,  and 

*OrosSy  Seijt.,  obtained  a  rule  nin  for  a  new  trial,  provided  the  Court  ^y^g 
should  make  the  first  rule  absolute.  *- 

Gross  now  showed  cause  against  the  rule  for  increasing  the  damages,  and  pro- 
posed to  show  that  the  plaintiff  ought  not  to  recover  the  15/.,  much  less  the 
65/.,  the  bag  having  been  in  his  own  custody  as  a  passenger,  and  having  been 
lost  by  his  own  carelessness ;  but  the  Court  confined  him  upon  this  rule  to  the 
question  on  the  50/.  note;  as  to  which,  he  objected  to  the  plaintiff's  recovery, 
first,  that  he  had  no  property  in  the  note,  and  that  the  defendants,  after  paying 
him,  miffht  be  called  on  to  pay  Ghtrbut;  and,  secondly,  that  the  note  was  lost 
by  the  plaintiff's  wrongful  act,  and  a  violation  of  trust  injurious  to  the  defend- 
ants. It  would  be  douoly  hard  if  the  plaintiff  should  be  permitted,  after  depri- 
ving the  defendants  of  the  sum  to  which  they  would  have  been  entitled  for  the 
carriage  of  the  parcel,  to  charge  them  with  a  loss  which  probably  would  never 
have  occurred  had  the  parcel  been  placed  at  once,  as  Garbut  desired,  in  the  care 
of  the  defendants.  Besides,  the  plaintiff  never  disclosed  to  the  defendants  that 
he  had  property  of  such  value  in  his  bag,  as  he  ought  to  have  done.  Batson  r. 
Donovan,  4  B.  &  A.  21. 

Wilde.  A  bailee  who  receives  property  on  a  contract  beneficial  to  himself, 
cannot  impeach  the  propertv  of  the  bailor ;  he  is  in  the  like  case  with  a  tenant, 
who,  after  consenting  to  take  from  a  landlord,  is  estopped  to  dispute  the  land- 
lord's title.  The  plaintiff  had  at  all  events  a  special  property  in  the  note,  in 
respect  of  which  he  was  entitled  to  recover ;  as  the  borrower  of  a  horse  would 
be  entitled  to  recover  in  trover  against  any  who  should  take  the  horse  from  him. 
It  is  doubtful  *whether  Garbut  could  recover  against  the  defendants,  as  ^#747 
there  was  no  contract  between  him  and  them;  the  plaintiff  is  responsi-  ^ 
ble  to  Garbut,  and  ought,  therefore,  to  have  a  remedy  over  against  the  defend- 
ants. If  entitled  to  recover  at  all,  he  is  entitled  to  recover  the  whole  value 
proved  to  have  been  in  the  bag. 

TiNDAL,  C.  J.  I  am  of  opinion  this  rule  ought  to  be  discharged.  The 
jury  were  at  liberty  to  inquire  what  amount  of  damage  the  plaintiff  had 
sustained;  and  in  order  to  recover,  the  pkintiff  must  show  that  he  had  an 
absolute  or  a  special  property  in  the  parcel  lost.    That  he  was  not  the  owner 
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is  admitted ;  and  the  question  is,  whether  at  the  time  of  the  loss  he  had  it  on 
any  bailment.  The  evidence  is,  that  the  paroel  was  delivered  to  him,  not,  foi 
the  purpose  of  carrying  it  to  London  himself,  but,  of  booking  it  at  the  defend- 
ants' office  in  Stockton.  In  violation  of  that  trust,  the  plaintiff  thought  proper 
not  to  deliver  the  paroel  to  the  defendants,  but  to  deposit  it  in  his  own  bag ; 
thereby  depriving  Garbut  of  any  remedy  he  might  have  had  against  the  defend- 
ants in  case  the  paroel  had  been  lost  by  them,  and  becoming  himself  a  wrong- 
doer towards  the  defendants,  by  depriving  them  of  the  sum  they  would  otherwise 
have  earned  for  the  carriage  of  the  parcel.  Does  the  loss  of  this  parcel,  then, 
give  the  plaintiff  any  ground  to  say  he  has  sustained  damage  at  the  hands 
of  the  defendants?  I  think  it  does  not;  and  therefore  this  rule  must  be 
discharged.  The  other,  which  was  only  granted  conditionally  in  case  this  should 
be  made  absolute,  falls  also  to  the  ground. 

Park,  J.  The  jury,  in  limiting  their  verdict  to  15/.,  proceeded  on  the  prin- 
ciple which  haa  been  stated  by  my  Lord  Chief  Justice,  and  in  which  I  entirely 
*7ifn  ^^S^^'  ^  anxiously  wish  to  guard  against  any  notion,  that  a  ^bailee  is 
-'  permitted  to  enter  into  questions  of  title  with  his  bailor.  But  the  plain- 
tiff had  only  a  very  limited  trust  in  respect  of  the  parcel  in  question ;  and  if 
he  had  discharged  his  duty,  should  have  booked  it  at  the  defendants'  office.  In 
breach  of  that  duty,  perhaps  from  intended  kindness,  he  puts  it  in  his  own  bag, 
and  injures  the  defendants  by  depriving  them  of  the  carriage  to  which  they 
would  have  been  entitled  if  he  had  pursued  the  instructions  of  his  principal.  I 
am  of  opinion,  therefore,  that  this  rule  should  be  discharged. 

Gaselee,  J.     I  am  satisfied  with  the  verdict  aa  it  stands. 

BosANQUET,  J.  I  agree  that  it  is  not  competent  to  a  carrier  to  dispute  the 
title  of  a  party  who  delivers  goods  to  him.  But  here  tho  plaintiff  conducted 
himself  amiss  towards  the  defendants ;  the  loss  was  occasioned  by  hb  own  mis- 
feasance, and  he  cannot  be  said  to  have  sustained  damage  at  the  hands  of  the 
defendants.  Bule  discharged. 


*749]  *WARD  and  SOMES  v.  SMITH.    June  25. 

1.  Defendant  beings  a  competitor  with  plaintiffs  for  a  contract  with  the  navy  board  for  Africai 
timber,  the  plaintiffs  obtained  the  contract ;  the  defendant  then  agreed  to  supply  the  plain 
tiffs  with  a  portion  of  the  timber,  and  made  no  objection  to  taking  their  bills  in  payment ;  xhi 
agreement,  however,  having  been  rescinded  on  a  disagreement  as  to  the  terms,  the  defend 
ant  wrote  to  a  merchant  at  oierra  Leone,  who  was  to  supply  the  timber  in  Question,  and  o/ 
whom  the  defendant  was  a  creditor  and  the  sole  correspondent  in  London,  a  letter,  reflecting 
deeply  on  plaintifis*  mercantile  character,  and  putting  the  merchant  on  his  guard  against  them 
for  which,  as  a  libel,  the  plaintiffs  brought  an  action.  The  jury  having  found  for  the  defend 
ant,  the  Court  granted  a  new  trial. 

2.  The  transmission  of  the  letter  by  defendant  to  his  correspondent  held  a  sufficient  publicatioi 
by  defendant. 

JiTBEL. 

A.  mercantile  firm,  of  which  the  defendant  was  a  member,  had,  in  conjunctio  i 
with  two  other  firms,  offered  to  supply  the  navy  board  by  contract  vrith  36,000 
loads  of  African  timber  at  9^.  10s.  a  load. 

The  plaintiffs  offered  to  supply  it  at  9/.  9s.,  and  obtained  the  contract ;  but 
being  new  in  the  trade,  agreed  that  the  contract  should  be  equally  divided  be- 
tween themselves  on  the  one  part,  and  the  defendant  and  his  friends  on  the  other, 
upon  condition  of  the  defendant  and  his  friends  supplying  the  plaintiffs  with 
lialf  the  timber,  to  be  delivered  at  Sierra  Leone  at  2L  17s.  6d,  a  load,  subject 
to  the  dock-yard  receipt  and  measurement,  and  according  to  the  terms  of  tho 
contract. 

The  defendant  and  his  friends,  however,  having  ascertained  that  under  the 
plaintiffs'  contract  some  alteration  would  probably  be  made  in  the  usual  mode 
»f  measurement,  which  would  render  the  contract  less  beneficial  to  the  contract- 
ors, rescinded  their  agreement  with  the  plaintifb. 
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Had  thai  agreement  been  acted  on,  the  defendant  and  his  friends  would  have 
supplied  the  timber  through  the  firm  of  Weston  and  Clouaton,  at  Sierra  Leone, 
of  which  firm  the  defendant  was  the  sole  correspondent  *and  consignee  in  ptfTgn 
London,  and  a  creditor  to  a  considerable  amount.  *- 

When  the  plaintiffs'  asent  applied  to  the  defendant,  in  the  first  instance,  for 
a  supply  of  timber,  the  defendant  made  no  objection  to  entering  into  an  en- 
gagement with  the  plaintiffs ;  said  he  had  authority  from  Clouston  to  treat  with 
them ;  and  upon  being  told  the  payment  should  be  by  approved  bills,  or  the 
plaintiffs'  own  bills,  said,  '<  I  dare  say  they  are  good  enough." 

The  agreement,  however,  having  been  rescinded  for  the  reasons  before  stated, 
the  defendant  addressed  and  transmitted  to  Messrs.  Weston  and  Clouston,  at  Si- 
erra Leone,  the  following  letter : — 

"  London,  17th  September,  1828. 

''  Dear  Sirs, — The  annexed  is  a  copy  of  our  labt,  since  when  we  have  yours  of 
the  21st  of  June,  covering  bill  of  lading  for  272  logs  of  timber  per  Deveron,  with 
bill  on  Mr.  Laing  526/. ;  he  has  accepted  it  for  350/.,  two  thirds  the  amount  of 
the  timber ;  and  the  remainder  is  to  be  paid  in  cash  on  the  delivery  of  the  cargo 
as  per  contract,  of  which,  we  believe,  you  were  furnished  with  a  copy.  The 
navy  board  have  come  to  the  determination,  which  they  state  to  be  unalterable, 
that  the  timber  shall  be  measured  strictly  in  conformity  to  the  drawings  and 
models  referred  to  in  the  contract,  and  thereby  making  it,  as  we  have  before  ex- 
plained to  you,  perfectly  square  timber.  We  of  course  have  nothing  to  do  with 
it  on  those  terms.  The  contractors,  however,  are  determined  to  go  on,  and  for 
that  purpose  have  appointed  Mr.  Barber  their  agent,  to  purchase  Uie  timber  ne- 
cessary to  fulfil  it,  authorizing  him,  we  presume,  by  powers  of  attorney  or  other- 
wise, to  draw  bills  on  them  for  the  cargoes  as  they  are  shipped.  We  confess 
ourselves  at  a  loss  what  advice  to  give  you  under  these  circumstances.  For  the 
contractors  are  notorious  for  everything  but  *fiiir  dealing,  and  a  strict  r*75i 
adherence  to  their  engagements ;  and  should  any  dispute  or  difficulty  *- 
arise  between  them  and  the  board,  as  to  the  description  and  measurement  of  the 
timber,  they  would  with  little  ceremony  turn  round  and  set  Mr.  Barber  and  his 
bills  at  defiance :  however,  the  better  plan  probably  will  be  to  act  with  Mr. 
Macauley  and  Mr.  M'Gormick,  and  on  no  account  to  make  an  engagement  to 
extend  beyond  the  present  season.  Let  the  timber  be  described  in  the  same  way 
as  the  contracts  wo  have  heretofore  made  for  you,  and  subject  to  the  customs' 
measure,  obtaining  Mr.  Barber's  approbation  as  to  quality  and  dimensions, 
although  that  would,  we  suspect,  have  little  weight  with  them.  Two  pound 
seventeen  shillings  and  sixpence  or  three  pounds  per  load  should,  we  think,  be 
the  price  for  timber  of  twenty-three  feet  and  upwards,  and  fourteen  inches  square. 
Probably  the  most  favourable  time  to  negotiate  the  sale  would  be  when  he  is 
surrounded  by  ships.  To  keep  our  marxet  supplied  we  shall  send  out  the 
Woodbridge  (520  tons),  to  leave  this  in  November,  for  a  cargo  of  timber  twenty 
feet  length  and  upwards ;  you  will  therefore  prepare  for  her.  The  contract  up 
to  this  moment  has  not  had  the  slightest  effect  on  the  price.  We,  however, 
suspect  that  things  cannot  remain  long  in  their  present  state.  We  remain, 
Gentlemen,  your  most  obedient,  Fobsteb  and  Smith." 

Upon  this  the  plaintiffs  commenced  the  present  action,  to  recover  damages  for 
the  libel  contained  in  the  letter. 

At  the  trial  before  Tindal,  C.  J.,  London  sittings  after  Hilary  term,  it  was 
contended,  that  the  letter  in  question  was  a  privileged  and  confidential  commu- 
nication, and  that,  at  all  events,  the  mere  transmission  of  the  letter  by  the  de- 
fendant to  his  correspondents  did  not  ^amount  to  a  publication  by  the  do-  r«752 
fendant :  that  the  publication  was  by  Clouston,  who  had  betrayed  the  con-  ^ 
fidence  reposed  in  him.  The  Chief  Justice  was  of  opinion,  that  there  had  been  a 
sufficient  publication  by  the  defendant,  and  left  it  to  the  jury  to  decide  whether 
the  letter  had  been  written  fairly  and  honestly  for  the  purposes  of  mercantile 
communication,  or  with  a  malicious  intention  to  injure  the  plaintiffs. 

The  jury  found  a  verdict  for  the  defendant;  whereupon 
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Wilde,  Seijt.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that,  after 
the  defendant  had  himself  agreed  to  deal  with  the  plaintiffs  and  even  to  take 
their  bills,  it  was  impossible  to  suppose  the  letter  could  have  been  written  for 
honest  purposes. 

Tctddy,  Serjt.,  showed  cause.  The  letter  itself  contains  passages  which  jus- 
tif J  the  supposition  that  it  was  written  in  the  necessary  confidence  of  mercantile 
communication ;  and  if  there  be  evidence  on  both  sides,  the  Court  will  not  dis- 
turb a  verdict,  particularly  where  it  is  in  favour  of  a  defendant.  It  would  be 
destructive  of  mercantile  confidence  and  communication,  if  a  merchant  be  called 
on  to  assign  all  the  reasons  which  have  induced  him  to  express  a  given  opinion 
on  the  characters  of  persons  with  whom  he  or  his  correspondents  may  be  con- 
cerned. The  defendant,  as  a  creditor  of  Weston  and  Clouston,  and  for  their 
protection,  was  directly  interested  in  the  communication  he  xnade.  But  in 
M'Dougall  V.  Claridge,  1  Campb.  267,  where  the  defendant  addressed  some 
bankers,  and  charged  the  plaintOf  with  improper  conduct  in  the  management  of 
their  concerns,  Lonl  EUenborough  said,  ''  If  a  communication  of  this  sort,  which 
*1W\  *^^  °^^  meant  to  go  beyond  those  immediately  interested  in  it,  were  the 
^  subject  of  an  action  for  damages,  it  would  be  impossible  for  the  affairs  of 
mankind  to  be  conducted."  And  in  Dunman  v.  Bigg,  1  Campb.  268,  ''  Even 
if  the  representations  which  he  made  were  intemperate  and  unfounded,  still,  if 
he  really  believed  them  at  the  time  to  be  true,  he  cannot  be  said  to  have  acted 
maliciously."  Whatever  the  defendant  here  may  have  thought  of  the  plaintiffs 
at  a  former  period,  there  is  no  evidence  whatever  to  show  that  he  believed  the 
representations  made  in  his  letter  to  be  at  that  time  unfounded ;  and  the  letter 
being  on  the  face  of  it  confidential  and  privileged,  it  was  for  the  plaintiffs  to 
show  clearly  that  the  communication  was  only  a  cover  for  falsehood. 

The  CovTtj  however,  thought  that,  under  aU  the  circumstances,  the  case  ought 
to  be  submitted  to  another  jury^  upon  payment  of  costs,  and  therefore  made  the 
rule  Absolute. 


SHILUTO  V.  THEED.    June  23. 

The  plaintiff  having  been  nonsuited  in  consequence  of  the  accidental  absence 
of  a  witness  whom  he  had  tubpanaed,  the  Court  set  aside  the  nonsuit^  and 
granted  a  new  trial,  on  payment  of  costs ;  although  WUdey  Serjt.,  objected,  thal^ 
the  nonsuit  not  having  been  occasioned  by  any  misconduct  on  the  part  of  the 
defendant,  he  was  entitled  to  retain  his  judgment. 


it^^t^-.  ♦Sir  EDWABD  STRACY,  Baronet,  and  Another,  v.  The  Oovemor 
'^J  and  Company  of  the  Bank  of  ENGLAND. 

Certain  stock  of  the  plaintifft  was  transferred  under  a  forged  power  of  attorney :  the  Bank 
of  England  offered  to  replace  the  stock  if  the  plaintifis  would  first  prove  the  amount  under 
a  commission  of  bankruptcy,  issued  ag^ainst  a  firm  in  which  the  torffer  of  the  power  had 
been  a  partner :  after  this  offer,  the  plaintiffs  received  a  dividend,  ana  engaged  to  tender  a 
proof  of  their  demand  under  the  commission  of  bankruptcy :  Held,  that  they  could  not  sua 
the  Bank  in  respect  of  the  stock,  till  they  had  fulfilled  their  engagement  to  tender  the  proof 
imder  the  commission  of  bankruptcy. 

The  declaration  stated,  that,  whereas  before  and  at  the  time  of  committing 
the  grievance  thereinafter  mentioned,  the  said  Sir  Edward  Stracy  and  Josiaa 
Henry  Stracy,  as  surviyors  of  one  Hardinge  Stracy,  deceased,  were  lawfully 
poss^sed  of  a  certain  large  sum,  to  wit,  the  sum  of  605^.  11 «.  2c?.,  interest  or 
share  in  the  joint  stock  of  the  annuity  created  by  an  act  of  parliament  of  the 

Vol.  XIX.— 43  2  F 


338         Stracy  v.  Bank  of  England.   T.  T.  1830.       [754 

fourth  year  of  the  reign  of  his  late  Majesty  King  George  m.,  intitnled,  '^An 
Act  for  charging  on  the  sinking  fund  certain  annuities  granted  by  an  act  passed 
in  the  first  year  of  the  reign  of  his  said  late  Majesty,  and  for  carrying  the 
duties  therein  mentioned  to  the  said  fund,  and  also  for  consolidating  such  of  the 
said  annuities  as  are  granted  for  a  certain  term  of  years,  irredeemable,  with 
other  annuities  granted  by  an  act  passed  in  the  second  year  of  his  said  Majes- 
ty's reign,''  and  also  by  several  subsequent  acts  of  his  said  late  Majesty's  reign 
for  raising  further  sums,  and  for  consolidating  the  same  with  the  said  annuities, 
transferable  at  the  Bank  of  England ;  which  said  stock,  before  the  time  of  the 
committing  of  the  grievance  thereinafter  mentioned,  was  standing  in  the  public 
books  of  the  said  Governor  and  Company  in  the  names  of  the  said  Sir  Edward 
(therein  described  as  Edward  Stracy  of  Parliament  Street,  Esq.),  the  said  Josias 
Henry,  and  the  said  Hardinge  Stracy,  now  deceased,  and  was  in  the  *care  p^^^^r 
of  the  said  Governor  and  Company  for  the  purpose,  amongst  other  things,  ^ 
of  making  and  entering  in  the  said  books  such  transfer  of  the  said  stock  as  the 
said  Sir  Edward  and  Josias  Henry,  as  such  survivors  as  aforesaid,  should  au- 
thorize and  require ;  by  means  whereof  the  said  Governor  and  Company  became 
liable,  and  it  became  and  was  their  duty  to  make  and  enter,  and  suffer  and  per- 
mit to  be  made  and  entered,  in  the  books  of  the  said  Governor  and  Company  a 
transfer  or  transfers  of  the  said  stock,  or  any  part  thereof,  whenever  the  said 
Sir  Edward  and  Josias  Henry,  as  such  survivors  as  aforesaid,  should  authorise 
and  require  them  so  to  do :  and  that,  also,  at  the  time  of  the  committing  the 
grievance  thereinafter  mentioned,  the  said  stock  remained  in  the  care  of  the 
said  Governor  and  Company,  and  no  transfer  of  the  said  stock,  or  any  part 
thereof,  had  then  been  made  in  the  books  of  the  said  Governor  and  Company 
by  the  authority  or  at  the  request  of  the  said  Sir  Edward  and  Josias  Henry, 
and  the  said  Hardinee  Stracy,  deceased,  or  any  or  either  of  them :  and  that, 
also,  afterwards,  and  Before  the  committing  of  the  grievance  thereinafter  men- 
tioned, and  whilst  the  said  Sir  Edward  and  Josias  Henry,  as  such  survivors  as 
aforesaid,  were  so  possessed  of  and  entitled  to  the  said  stock,  to  wit,  on  the  20th 
day  of  May,  1829,  at  London,  the  said  Sir  Edward  and  Josias  Henry  contracted 
and  agreed  with  a  certain  person,  to  wit,  one  Ealard  Alder,  for  the  sale  and 
transfer  to  him  of  a  certain  part  of  the  said  stock  so  in  the  care  of  the  said  Go- 
vernor and  Company,  to  wit,  for  the  sale  of  302/.  15s.  7(/.,  part  of  the  said 
stock,  and  the  said  E.  Alder  then  and  there  agreed  to  purchase  of  the  said  Sir 
Edward  and  Josias  Henry  the  said  part  of  the  said  stock  for  the  sum  of  5885/. 
5«.  4d.y  to  be  paid  to  the  said  Sir  Edward  and  Josias  Henry  at  the  time  of  the 
transfer  of  the  said  part  of  the  said  stock  being  made  and  entered  in  the  r^-riici 
^books  of  the  said  Governor  and  Company :  and  that  the  said  Sir  Ed-  *- 
ward  and  Josias  Henry,  as  such  survivors  as  aforesaid,  afterwards,  to  wit,  on, 
&o.,  at,  &o.,  authorised  and  required  the  said  Governor  and  Company  to  make 
and  enter  the  transfer  of  the  said  part  of  the  said  stock  to  the  said  E.  Alder  in 
the  books  of  the  said  Governor  and  Company,  and  the  said  E.  Alder  was  then 
and  there  ready  and  willing  to  accept  and  receive  the  said  transfer,  and  to  pay 
for  the  said  part  of  the  said  stock  according  to  the  said  contract,  whereof  the 
said  Governor  and  Company  then  and  there  had  notice :  by  means  of  which  said 
several  premises,  the  said  Governor  and  Company  then  and  there  became  and 
were  liable,  and  it  then  and  there  became  and  was  the  duty  of  the  said  Gover- 
nor and  Company  to  make  and  enter  the  transfer  of  the  said  part  of  the  said 
stock  to  the  said  E.  Alder  in  their  said  books :  yet  the  said  Governor  and  Com- 
pany, well  knowing  the  premises,  but  not  regarding  their  said  duty,  but  contriv- 
ing and  intending  to  deceive  and  defraud  the  said  Sir  Edward  and  Josias  Henry 
in  that  respect,  did  not  nor  would,  when  they  were  so  authorized  and  request- 
ed as  aforesaid,  or  at  any  other  time,  make  and  enter  the  said  transfer  of  the 
said  part  of  the  said  stock  to  the  sud  E.  Alder  in  their  said  books,  but  then 
and  there  wholly  refused  and  still  refused  so  to  do :  by  means  and  in  conse- 
quence whereof,  the  said  Sir  Edward  and  Josias  Henry  had  been  prevented 
from  transferring  to  the  said  E.  Alder  the«  said  part  of  the  said  stock  in  com- 
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pletion  of  their  said  contract  so  made  with  him  as  aforesaid,  and  had  lost  and 
heen  deprived  of  the  said  sum  of  5885?.  5<.  4^.,  which  the  said  E.  Alder  had 
agreed  to  pay  to  the  said  Sir  Edward  and  Josias  Henry  at  the  time  of  the  trans- 
fer of  the  said  part  of  the  said  stock  heing  made  and  entered  in  the  said  books  ' 
*7^71  ^^  ^^^  ^^  Governor  and  Company :  and  the  said  Sir  Edward  ^and  Jo- 
-^  sias  Henry,  in  order  to  complete  their  said  contract  with  the  said  E.  Al- 
der, had  been  forced  and  obliged  to  purchase  and  had  actually  purchased  other 
stock,  at  a  much  higher  price  than  the  said  sum  at  which  they  had  so  sold  the 
said  part  of  their  said  stock  to  the  said  E.  Alder,  to  wit,  at  the  price  of  5923?. 
2«.  Sc?. ;  and  the  said  Sir  Edward  and  Josias  Henry  had  been  and  were,  by 
means  of  the  premises,  put  to  great  expense  of  their  moneys,  to  wit,  to  the  ex- 
pense of  100?.,  and  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.,  to 
the  damage  of  the  said  Sir  Edward  and  Josias  Henry  of  6500/. 

To  this  declaration  the  defendants  pleaded,  first,  not  guilty ;  and,  secondly, 
that  the  said  several  supposed  causes  of  action  in  the  said  declaration  mentioned 
did  not,  nor  did  any  supposed  cause  of  action  therein  mentioned  accrue  at  any 
time  within  six  years  next  before  the'commencement  of  that  suit. 

Upon  these  pleas  the  plaintiffs  joined  issue ;  and,  by  a  special  verdict,  the  jury 
found 

That,  on  the  25th  of  October,  1808,  there  was  standing  in  the  books  of  the 
Grovemor  and  Company  of  the  Bank  of  England,  in  the  names  of  Sir  Edward 
Stracy,  then  Edward  Stracy,  Esq.,  and  Josias  Henry  Stracy,  jointly  with  one 
Hardinge  Stracy,  now  deceased,  the  sum  of  605?.  lis.  2d,  interest  or  share  in  the 
joint  stock  called  the  Long  Annuities,  transferable  at  the  said  Bank  of  England, 
which  sum  of  605?.  lis.  2c?.  in  the  said  stock  caUed  Long  Annuities  belonged 
to  Sir  E.  Stracy  and  J.  H.  Stracy,  and  Hardinge  Stracy,  now  deceased,  as  trus- 
tees under  the  will  of  Hardinge  Stracy,  Esq.,  the  elder,  deceased,  and  had  been 
transferred  to  them  by  the  executors  under  that  will :  that  the  accounts  of  the 
proprietors  of  the  said  stock  called  Long  Annuities  are  kept  in  certain  books  of 
^p.;^Q-^  the  Governor  and  ^Company  of  the  Bank  of  England  called  ledgers,  and 
'  -^  that  accounts  are  entered  in  the  form  of  debtor  and  creditor  accounts  in 
the  said  ledgers,  of  the  whole  amount  of  the  said  stock  called  Lons  Annuities ; 
in  which  accounts  the  sums  either  subscribed  or  transferred  to  individuals  are 
stated*  as  items  to  their  credit  on  one  side  of  the  account,  and  on  the  other  side 
of  the  account  they  are  debited  with  all  sums  transferred  from  their  names :  and 
that  certain  other  books  are  kept  by  the  Gt)vemor  and  Company  of  the  Bank  of 
England,  in  which  are  entered  transfers  of  the  said  stock  called  Long  Annuities 
from  time  to  time,  pi]^rporting  to  be  signed  by  the  parties  transferring  the  same, 
or  their  attorney  lawfully  authorized :  that,  upon  production  of  the  transfer  books, 
the  clerks  of  the  Governor  and  Company  of  the  Bank  of  England,  who  keep  the 
ledgers,  enter  the  sums  transferred,  to  the  credit  of  the  persons  to  whom  the 
transfers  are  made,  in  the  ledgers,  by  adding  those  sums  to  their  accounts,  if 
they  already  have  any,  or  by  opening  new  accounts  with  such  persons  if  they 
have  not  already  any  accounts  in  such  ledgers :  that  no  entries  in  the  ledgers 
are  made  without  the  authority  of  the  entries  which  are  made  in  the  transfer 
books ;  but  that,  upon  the  production  of  such  entries  in  the  transfer  books,  the 
entries  are  made  in  the  ledgers  immediately,  without  further  inquiry  as  to  the 
genuineness  thereof,  and  that  any  person,  on  whose  account  any  sum  or  stock 
appears  in  such  ledger,  is  permittea  at  any  time,  on  application  at  the  Bank  of 
England,  to  transfer  the  same,  or  any  part  thereof,  at  his  discretion : 

That  the  plaintiffs,  at  the  time  the  said  sum  of  605?.  lis.  2d,  Lons  Annuities 
stood  in  their  names  in  the  books  of  the  Governor  and  Company  of  Uie  Bank  of 
England,  well  knew  the  course  of  business,  and  mode  of  transferring  the  said 
stock: 

^T'iOl       *That  the  accounts  are  balanced  twice  a  year,  for  the  purpose  of  mak- 

-'  ing  out  dividends,  and  that  the  aggregate  amount  of  the  balances  form 

the  aggregate  of  the  siud  stock  called  Long  Annuities ;  and  that  such  aggregate 

ajnoont  is  transmitted  half  yearly  to  the  audit  office  of  the  exchequer^  for  the 
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purpose  of  ascertaining  tbe  amount  whioh  will  be  wanted  for  diyidendB,  and 
that  the  dividends  are  calculated  on  the  balance  so  ascertained :  that  an  account 
is  also  once  a  year  transmitted  to  the  audit  office  of  the  exchequer,  which  con- 
taits  the  names  of  all  the  proprietors :  that  the  dividends  are  paid  twice  a  year 
to  the  holders  of  dividend  warrants,  which  are  made  out  from  the  ledgers  in  the 
names  of  the  persons  who  appear  by  the  ledgers  to  be  entitled  thereto : 

That  the  said  Josias  Henry  Stracy  received  the  dividends  due  in  respect  of 
the  said  sum  of  605/.  lis.  2d.  in  the  said  stock  called  Long  Annuities,  in  per- 
son, from  the  month  of  October  1817  to  the  month  of  April  1820  inclasive, 
and  paid  them  from  time  to  time  to  the  house  of  Marsh  &  Co.,  bankers  in  Ber- 
ners  Street,  to  the  account  of  Mrs.  Stracy,  who  had  a  life-interest  in  the  said 
Long  Annuities  under  the  trusts  created  by  the  will  of  the  said  Uardinge  Stracy 
the  elder : 

That,  on  the  23d  of  June,  1820,  the  said  H.  Stracy  the  younger  being  then 
deceased,  an  entry  was  made  in  one  of  the  jbransfer  books  of  the  Ck>vemor  and 
Company  of  the  iBank  of  England,  purporting  to  be  a  transfer  under  a  power  of 
attorney,  purporting  to  be  granted  to  one  Henry  Fauntleroy  by  the  said  Sir 
Edward  Stracy,  then  Edward  Stracy,  Esq.,  and  Josias  Henry  Stracy,  of  an 
interest  or  share  in  the  said  stock  called  Long  Annuities : 

That  the  power  of  attorney  under  which  the  said  entry  was  made  was  not 
executed  by  the  said  Sir  Edward  Stracy  and  Josias  Henry  Stracy,  or  either  of 
*them,  but  that  the  signatures  to  the  said  power  of  attorney,  purporting  ^^^^ 
to  be  the  signatures  of  the  said  Sir  E.  Stracy  and  J.  H.  Stracy,  were  1- 
forged :  that  the  said  H.  Fauntleroy  had  not  any  authority  from  them  or  either 
of  them  to  make  any  such  transfer ;  and  that  the  said  Sir  E.  Straov  and  J.  H. 
Stracy  did  not,  nor  did  either  of  ^em,  ever  s^thorize  or  request  the  Governor 
and  Company  of  the  Bank  of  England  to  make  any  transfer  of  the  said  sum 
of  60  5Z.  11«.  2d.  in  the  said  stock  called  Long  Annuities,  or  any  part  thereof^ 
until  the  request  and  refusal  hereinafter  mentioned  : 

That  an  entry  was  thereupon  made  in  one  of  the  ledgers  of  the  G-ovemor  and 
Company  of  the  Bank  of  England,  by  which  the  said  E.  Stracy  and  J.  H. 
Stracy  were  debited  with  the  said  sum  of  605Z.  lis.  2d.  Long  Annuities,  and 
credit  was  given  to  Gilbert  Burrington  for  the  sum  of  605if.  lis.  2d.  in  the  said 
stock,  and  from  that  time  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  ceased  to 
have  credit  for  any  sum  in  the  said  stock  called  Long  Annuities  in  the  said  led- 
gers :  that  from  that  time  their  account  with  the  Governor  and  Company  of  the 
Bank  of  England  was  closed  in  the  said  ledgers,  and  that  no  dividends  on  the 
said  stock  were  applied  for  or  received  by  the  said  E.  Stracy  and  J.  H.  Stracy, 
or  either  of  them,  in  respect  thereof  after  the  month  of  April,  in  the  year  of 
our  Lord  1820 :  nor  has  any  dividend  warrant  on  that  identical  sum  of  stock 
separate  from  other  stock  since  been  made  out  or  paid : 

That  since  the  28d  of  June,  1820,  verr  numerous  transfers  of  Long  Annui- 
ties, of  sums  both  great  and  small,  have  been  made  to  and  by  the  said  Gilbert 
Burrington  which  have  been  debited  and  credited  to  him,  and  that  the  said  sum 
of  605Z.  11«.  2d.  Long  Annuities  has  thereby  beccmie  blended  and  mixed  with 
other  stocks  standing  in  the  said  ledgers  in  the  said  Gilbert  Burrington's  name, 
and  has  been  transferred  and  ^'assigned  by  him,  and  that  it  is  not  pos-  picngi 
sible  to  distinguish  the  account  to  the  credit  of  whioh  the  said  Long  An-  ■- 
unities  stand  which  were  so  carried  to  the  credit  of  the  said  Gilbert  Burrington, 
and  debited  to  the  within  named  Sir  E.  Stracy  and  J.  H.  Stracy  as  aforesaid : 

That  the  said  Sir  E.  Stracy  and  J.  H.  Straoy  did  not  consent  to  and  had  not 
any  knowledge  of  the  above  entry  having  been  made  in  the  month  of  June  1820, 
in  the  transfer  book  of  the  Governor  and  Company  of  the  Bank  of  England : 

That  the  said  J.  H.  Stracy  was  a  partner  in  the  said  banking-house  in  Ber- 
ners  street,  which  carried  on  business  under  the  firm  of  Marsh  and  Co.,  and  the 
business  of  which  house  the  said  H.  Faunderoy  chiefly  managed : 

^.**  Marsh  and  Co.  kept  an  account  with  Martin,  Stone,  and  Co.  bankers  in 
thp  city  of  London,  in  the  usual  way  of  a  banker's  aocouut,  and  that  a  pass-book 
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went  from  one  house  to  the  other  from  time  to  time  according  to  the  usual 
practice  between  bankers : 

That  Marsh  and  Co.  kept  a  book  called  a  house-book,  in  which  corresponding 
entries  to  those  in  the  pass-book  ou^ht  to  have  been  made,  and  that  in  the  due 
course  of  business  the  pass-book  and  the  house-book  of  Marsh  and  Co.  ought  to 
have  corresponded : 

That  the  house-book  was  in  constant  use  in  the  banking-house  of  Marsh  and 
Co.y  and  that  the  pass-book  was  frequently  brought  thither  from  the  house  of 
Martin  and  Co. ;  and  when  it  was  at  the  banking-house  of  Marsh  and  Co.  the 
said  H.  Fauntleroy  kept  the  same  generally  lock^  up  in  his  own  desk : 

That  the  said  H.  Fauntleroy  was  permitted  by  the  other  partners  to  conduct 
the  greater  part  of  the  business  of  the  said  banking-house  without  their  interfe- 
rence :  that  they  were  not  men  of  business :  that  they  had  no  knowledge  of 
book-keeping:  that  they  reposed  great  confidence  in  the  said  H.  Fauntleroy,  and 

*'*621   ^       ^^^  ^^  *^'  ^^^^^^®^^J  iiuide  very  many  false  entries  and  omis- 

^  ^  sions  in  the  house-book,  so  that  the  same  did  not  correspond  with  the 
pass-book  in  many  instances  :  that  the  said  H.  Fauntleroy  paid  into  the  hands 
of  Martin  and  Co.,  and  drew  out  of  their  hands,  considerable  sums,  which  appear 
respectively  in  the  pass-book,  but  not  in  the  house-book ;  and  also  made  very 
many  other  false  entries  in  the  other  books  of  the  firm  without  the  knowledge 
and  in  fraud  of  his  partners,  to  a  large  amount : 

That  on  the  23d  day  of  June,  1820,  the  said  H.  Fauntleroy  ordered  one 
Thomas  Bntterfield  Simpson,  a  stook-broker,  to  sell  out  the  sum  of  605^.  lis. 
2d.  Long  Annuities,  described  as  standing  in  the  books  of  the  Governor  and 
Company  of  the  Btuak  of  England,  in  the  names  of  E.  Stracy,  of  Parliament 
street,  Esq.,  and  J.  H.  Stracy,  of  Bemers  street,  Esq.,  survivors  in  a  joint 
account  with  H.  Stracy,  late  of  Lincoln's  Inn,  deceased ;  and  that  the  said  T. 
B.  Simpson  sold  the  same  to  Gilbert  Bunington  for  the  sum  of  10,786/.  10«. 
!(/.,  which  sum  he  received  from  the  said  Ot.  Burrington :  that  according  to  the 
course  of  business  between  the  said  T.  B.  Simpson  and  the  said  Marsh,  Stracy, 
and  Co.,  the  said  T.  B.  Simpson  allowed  the  said  Marsh,  Stracy,  and  Co.  one 
half  of  the  usual  commission  when  employed  by  them  to  effect  sales,  and  upon 
the  said  sale  he  allowed  one  half  of  the  commission  i  and  that  the  said  T.  B. 
Simpson  paid  the  sum  of  10,778/.  13s.  lOd,,  being  the  amount  of  the  sum  so 
received  by  him  from  the  said  Gilbert  Burrington,  deducting  one  half  of  the 
usual  commission,  by  a  check  payable  to  the  said  H.  Fauntleroy,  into  the  hands 
of  Messrs.  Martin  and  Co.  to  the  account  of  Marsh  and  Co. : 

That  no  entry  was  made  at  any  time  of  the  said  sum  of  10,778/.  13«.  lOd.  in 
the  house-book,  or  any  other  books  of  Marsh  and  Co.,  but  only  in  the  pass-book 
of  that  firm  with  Martin  and  Co. : 

*~631       *'^^^  0^  ^^®  ^^^^  ^^  September,  1824,  in  consequence  of  the  disco- 
'     -'  very  of  the  forgeries  of  the  said  fi.  Fauntleroy,  Marsh  and  Co.  became 
bankrupts : 

That  from  the  month  of  April,  1820,  up  to  the  date  of  the  said  bankruptcy, 
entries  were  made  in  the  books  of  Marsh  and  Co.  by  which  Mrs.  Stracy's 
account  was  credited  with  the  amounts  of  the  dividends  on  the  said  sum  of  GOd/. 
lis,  2d.  in  the  said  stock  called  Long  Annuities  as  it  had  previously  been,  and 
as  if  those  dividends  had  been  regularly  received  from  time  to  time ;  that  such 
entries  were  all  made  in  the  handwriting  of  the  said  H.  Fauntleroy,  and  that 
at  the  date  of  the  said  bankruptcy  there  was  a  balance  of  between  600/.  and 
700/.  in  the  books  of  Marsh  and  Co.  in  favour  of  Mrs.  Stracy : 

That  after  the  bankruptcy  the  said  Sir  E.  Stracy  made  application  to  the 
Governor  and  Company  of  the  Bank  of  England  respecting  the  said  sum  of 
605/.  lis.  2d.  interest  or  share  in  the  said  stock  called  Long  Annuities;  and 
that  thereupon  the  following  letter  was  written  by  the  attorneys  of  the  Gover- 
nor and  Company  of  the  Biuik  of  England  to  the  plaintiffs,  and  sent  to  the  said 
Sir  £.  Stracy  :— 
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purpose  of  ascertatniDg  the  amount  wbich  will  be  wanted  for  diyidends,  and 
that  the  dividends  are  calculated  on  the  balance  so  ascertained :  that  an  account 
is  also  once  a  year  transmitted  to  the  audit  office  of  the  exchequer,  which  con- 
tains the  names  of  all  the  proprietors :  that  the  dividends  are  paid  twice  a  year 
to  the  holders  of  dividend  warrants,  which  are  made  out  from  the  ledgers  in  the 
names  of  the  persons  who  appear  by  the  ledgers  to  be  entitled  thereto : 

That  the  said  Josias  Henry  Stracy  received  the  dividends  due  in  respect  of 
the  said  sum  of  605/.  lis.  2d,  in  the  said  stock  called  Long  Annuities,  in  per- 
son, from  the  month  of  October  1817  to  the  month  of  April  1820  inclusive, 
and  paid  them  from  time  to  time  to  the  house  of  Marsh  &  Co.,  bankers  in  Ber- 
ners  Street,  to  the  account  of  Mrs.  Stracy,  who  had  a  life-interest  in  the  said 
Long  Annuities  under  the  trusts  created  by  the  will  of  the  said  Uardinge  Stracy 
the  elder : 

That,  on  the  23d  of  June,  1820,  the  said  H.  Stracy  the  younger  being  then 
deceased,  an  entry  was  made  in  one  of  the  J;ransfer  books  of  the  GU>vemor  and 
Company  of  the  ^ank  of  England,  purporting  to  be  a  transfer  under  a  power  of 
attorney,  purporting  to  be  granted  to  one  Heniy  Fauntleroy  by  the  said  Sir 
Edward  Stracy,  then  Edwaurd  Stracy,  Esq.,  and  Josias  Henry  Stracy,  of  an 
interest  or  share  in  the  said  stock  called  Long  Annuities : 

That  the  power  of  attorney  under  which  the  said  entry  was  made  was  not 
executed  by  the  said  Sir  Edward  Stracy  and  Josias  Henry  Stracy,  or  either  of 
'''them,  but  that  the  signatures  to  the  said  power  of  attorney,  purporting  r^cygn 
to  be  the  signatures  of  the  said  Sir  E.  Stracy  and  J.  H.  Stracy,  were  >- 
forged  :  that  the  said  H.  Fauntleroy  had  not  any  authority  from  them  or  either 
of  them  to  make  any  such  transfer ;  and  that  the  said  Sir  E.  Stracy  and  J.  H. 
Stracy  did  not,  nor  did  either  of  them,  ever  authorize  or  request  the  Governor 
and  Company  of  the  Bank  of  England  to  make  any  transfer  of  the  said  sum 
of  605/.  lis,  2d,  in  the  said  stock  called  Long  Annuities,  or  any  part  thereof 
until  the  request  and  refusal  hereinafter  mentioned : 

That  an  entry  was  thereupon  made  in  one  of  the  ledgers  of  the  Grovemor  and 
Company  of  the  Bank  of  England,  by  which  the  said  E.  Stracy  and  J.  H. 
Stracy  were  debited  with  the  said  sum  of  605/.  11«.  2d.  Long  Annuities,  and 
credit  was  given  to  Gilbert  Burrington  for  the  sum  of  605/.  Us.  2d.  in  the  said 
stock,  and  from  that  time  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  ceased  to 
have  credit  for  any  sum  in  the  said  stock  called  Long  Annuities  in  the  said  led- 
gers :  that  from  that  time  their  account  with  the  Governor  and  Company  of  the 
Bank  of  England  was  closed  in  the  said  ledgers,  and  that  no  dividends  on  the 
said  stock  were  applied  for  or  received  by  the  said  E.  Stracy  and  J.  H«  Stracy, 
or  either  of  them,  in  respect  thereof  after  the  month  of  April,  in  the  year  of 
our  Lord  1820 :  nor  has  any  dividend  warrant  on  that  identical  sum  of  stock 
separate  from  other  stock  since  been  made  out  or  paid : 

That  since  the  28d  of  June,  1820,  very  numerous  transfers  of  Long  Annui- 
ties, of  sums  both  great  and  small,  have  been  made  to  and  by  the  said  Gilbert 
Burrington  which  have  been  debited  and  credited  to  him,  and  that  the  said  sum 
of  605/.  11«.  2d.  Long  Annuities  has  thereby  become  blended  and  mixed  with 
other  stocks  standing  in  the  said  ledgers  in  the  said  Gilbert  Burrington's  name, 
and  has  been  transrerred  and  ^assigned  by  him,  and  that  it  is  not  pos-  rrjM 
sible  to  distinguish  the  account  to  the  credit  of  which  the  said  Long  An-  ^ 
unities  stand  which  were  so  carried  to  the  credit  of  the  said  Gilbert  Burrington, 
and  debited  to  the  within  named  Sir  E.  Stracy  and  J.  H.  Stracy  as  aforesaid : 

That  the  said  Sir  E.  Stracy  and  J.  H.  Straoy  did  not  consent  to  and  had  not 
any  knowledge  of  the  above  entry  having  been  made  in  the  month  of  June  1820, 
in  the  transfer  book  of  the  Governor  and  Company  of  the  Bank  of  England : 

That  the  said  J.  H.  Stracy  was  a  partner  in  the  said  banking-house  in  Be^ 
ners  street,  which  carried  on  business  under  the  firm  of  Marsh  and  Co.,  and  the 
business  of  which  house  the  said  H.  Fauntleroy  chiefly  managed : 

That  Marsh  and  Co.  kept  an  account  with  Martin,  Stone,  and  Co.  bankers  in 
thp  city  of  liondon,  in  the  uffoal  way  of  a  banker's  aooounti  and  that  a  pass-book 
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went  from  one  house  to  the  other  from  time  to  time  according  to  the  usual 
practice  between  bankers : 

That  Marsh  and  Co.  kept  a  book  called  a  house-book,  in  which  corresponding 
entries  to  those  in  the  pass-book  ought  to  have  been  made,  and  that  in  the  due 
course  of  business  the  pass-book  and  the  house-book  of  Marsh  and  Co.  ought  to 
have  corresponded : 

That  the  house-book  was  in  constant  use  in  the  banking-house  of  Marsh  and 
Co.,  and  that  the  pass-book  was  frequently  brought  thither  from  the  house  of 
Martin  and  Co. ;  and  when  it  was  at  the  banking-house  of  Marsh  and  Co.  the 
said  H.  Fauntleroy  kept  the  same  generally  locked  up  in  his  own  desk  : 

That  the  said  H.  Fauntleroy  was  permitted  by  the  other  partners  to  conduct 
the  greater  part  of  the  business  of  the  said  banking-house  without  their  interfe- 
rence :  that  they  were  not  men  of  business :  that  they  had  no  knowledge  of 
hook-keeping:  Uiat  they  reposed  great  confidence  in  the  said  H.  Fauntleroy,  and 

^7621  ^^  ^^^  ^^  *^'  ^^^^^^^^7  made  very  many  false  entries  and  omis- 
■^  sions  in  the  house-book,  so  that  the  same  did  not  correspond  with  the 
pass-book  in  many  instances  :  that  the  said  H.  Fauntleroy  paid  into  the  hands 
of  Martin  and  Co.,  and  drew  out  of  their  hands,  considerable  sums,  which  appear 
respectively  in  the  pass-book,  but  not  in  the  house-book ;  and  also  made  very 
many  other  false  entries  in  Uie  other  books  of  the  firm  without  the  knowledge 
and  in  fraud  of  his  partners,  to  a  large  amount : 

That  on  the  28d  day  of  JonCy  1820,  the  said  H.  Fauntleroy  ordered  one 
Thomas  Butterfield  Simpson^  a  stook-broker,  to  sell  out  the  sum  of  605il.  lis. 
2d.  Long  Annuities,  described  as  standing  in  the  books  of  the  Crovernor  and 
Company  of  the  Bank  of  England,  in  the  names  of  E.  Stracy,  of  Parliament 
street,  Esq.,  and  J.  H.  Straoy,  of  Bemers  street,  Esq.,  survivors  in  a  joint 
account  with  H.  Stracy,  late  of  Lincoln's  Inn,  deceased ;  and  that  the  said  T. 
B.  Simpson  sold  the  same  to  Gilbert  Burrington  for  the  sum  of  10,786/.  IOj. 
Id.,  which  sum  he  received  from  the  said  G-.  Burrington :  that  according  to  the 
course  of  business  between  the  said  T.  B.  Simpson  and  the  said  Marsh,  Stracy, 
and  Co.,  the  said  T.  B.  Simpson  allowed  the  said  Marsh,  Stracy,  and  Co.  one 
half  of  the  usual  commission  when  employed  by  them  to  ofiect  sales,  and  upon 
the  said  sale  he  allowed  one  half  of  the  commission ;  and  that  the  said  T.  B. 
Simpson  paid  the  sum  of  10,778/.  13«.  lOd.,  being  the  amount  of  the  sum  so 
received  by  him  from  the  said  G-ilbert  Burrington,  deducting  one  half  of  the 
usual  commission,  by  a  check  payable  to  the  said  H.  Fauntleroy,  into  the  hands 
of  Messrs.  Martin  and  Co.  to  the  account  of  Marsh  and  Co. : 

That  no  entry  was  made  at  any  time  of  the  said  sum  of  10,778/.  13«.  10^.  in 
the  house-book,  or  any  other  books  of  Marsh  and  Co.,  but  only  in  the  pass-book 
of  that  firm  with  Martin  and  Co. : 

^"co-]       *That  on  the  16th  of  September,  1824,  in  consequence  of  the  disco- 
'     -'  very  of  the  foi^ries  of  the  said  H.  Fauntleroy,  Marsh  and  Co.  became 
bankrupts : 

That  from  the  month  of  April,  1820,  up  to  the  date  of  the  said  bankruptcy, 
entries  were  made  in  the  books  of  Marsh  and  Co.  by  which  Mrs.  Stracy's 
account  was  credited  with  the  amounts  of  the  dividends  on  the  said  sum  of  G05/. 
11«.  2d,  in  the  said  stock  called  Long  Annuities  as  it  had  previously  been,  and 
as  if  those  dividends  had  been  regularly  received  from  time  to  time ;  that  such 
entries  were  all  made  in  the  handwriting  of  the  said  H.  Fauntleroy,  and  that 
at  the  date  of  the  said  bankruptcy  there  was  a  balance  of  between  600/.  and 
700/.  in  the  books  of  Marsh  and  Co.  in  favour  of  Mrs.  Stracy : 

That  after  the  bankruptcy  the  said  Sir  E.  Stracy  made  application  to  the 
Governor  and  Company  of  the  Bank  of  England  respecting  the  said  sum  of 
605/.  11«.  2d.  interest  or  share  in  the  said  stock  called  Long  Annuities;  and 
that  thereupon  the  following  letter  was  written  by  the  attorneys  of  the  Gover- 
nor and  Company  of  the  Bank  of  England  to  the  plaintiffs^  and  sent  to  the  said 
Sir  E.  Stracy  :— 
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"4th  Dec.  1824. 

"GentlemeD, — The  Governors  and  Directors  of  the  Bank  of  England  have 
had  under  their  consideration  your  claim  to  have  605/.  11«.  2d,  per  anDum 
Long  Annuities,  which  formerly  stood  in  your  names,  replaced.  They  find^ 
upon  inquiry,  that  the  stock  in  question  was  sold  and  transferred  in  your  names 
by  one  of  the  partners  in  the  late  firm  of  Marsh,  Stracy,  and  Co.,  and  that  the 
produce  of  the  stock  was  paid  into  the  hands  of  Messrs.  Marsh,  Stracy,  and  Co. 
You  have,  therefore,  as  the  Bank  is  advised,  a  right  to  prove  the  amount  re- 
ceived on  your  account,  and  to  receive  a  dividend  upon  that  proof  under  Messrs. 
Marsh,  Stracy,  and  Co.'s  *commission :  and  we  are  directed  by  the  Go-  rtfrgi 
vemors  and  Directors  to  request,  that  such  proof  may  be  tendered  and  *- 
enforced  by  petition,  if  it  should  not  be  admitted  by  the  commissioners ;  after 
which  the  Bank  will  be  ready  to  replace  the  amount  of  your  stoc]E  so  sold,  upon 
having  an  assignment  of  your  proof;  and  the  dividends  on  the  stock  so  re- 
placed, which  accrued  subsequent  to  the  latest  period  at  which  they  were  cre- 
dited to  you  by  Messrs.  Marsh,  Stracy,  and  Co.,  will  also  be  paid  to  you : 

"  We  beg  to  add,  that  we  are  ready  to  afford  you  information  and  assistance 
as  to  the  evidence  by  which  your  right  to  prove  will  be  established. 

We  are,  Ac." 

That  on  the  31st  of  May,  1825,  the  Gt)vemor  and  Company  of  the  Bank  of 
England  paid  the  said  Sir  E.  Stracy  the  sum  of  605/.  lis.  2d.  on  his  signing 
and  entering  into  the  following  receipt  and  agreement : — 

''  31st  May,  1825.  Received  of  the  Governor  and  Company  of  the  Bank  of 
England  the  sum  of  605/.  11«.  2d,,  being  the  amount  of  payments  which  would 
have  been  made  to  me  for  the  two  half  years  on  the  10th  October  and  5th  April 
last  on  605/.  lis.  2d.  Long  Annuities,  if  that  stock  had  not  been  transferred, 
as  I  allege  it  to  have  been,  without  any  legal  authority  from  me : 

"  I  say,  received  the  same,  without  prejudice  to  my  right  to  prove  for  the 
produce  of  the  said  stock  under  Marsh  and  Co/s  commission,  or  my  right  to 
claim  to  have  the  said  stock  replaced  by  the  said  Governor  and  Company.  And 
I  hereby  engage,  if  the  said  debts  should  be  decided  by  a  court  of  law  to  be 
provable,  when  required  by  the  said  Governor  and  Company,  to  tender  a  proof 
to  the  commissioner  under  the  bankruptcy  of  Marsh  and  Co.  in  respect  of  the 
produce  of  such  stock  sold  out  by  them ;  and  in  case  such  proof  *shall  r*<7g5 
DC  rejected,  to  enforce  the  same  by  petition  at  the  expense  of  the  said  ^ 
Governor  and  Company.  E.  Stbaoy,  and  for  J.  H.  Straot, 

Survivors  of  Habdings  Steact." 

That  on  or  about  the  16th  May,  1829,  the  said  Sir  E.  Stracy  and  J.  H.  Stracy 
applied  to  the  Governor  and  Company  of  the  Bank  of  England  to  transfer  a  part 
of  the  said  sum  of  605/.  lis,  2d.  Long  Annuities ;  and  that  thereupon  the  attor- 
neys for  the  Governor  and  Company  of  the  Bank  of  England  wrote  and  sent  to 
the  said  Sir  E.  Stracy  and  J.  H.  Stracy  a  letter,  whereof  the  following  is  & 
copy : — 

"  Gentlemen, — Having  been  informed  by  the  officers  of  the  bank  that  an 
application  was  made  on  your  behalf  to  tranefer '300/.  odd.  Long  Annuities,  from 
the  names  of  Sir  E.  Stracy  and  J.  H.  Stracy,  survivors  of  Ha^inge  Stracy,  we 
beg  to  suggest,  that  before  any  application  is  made  relative  to  the  stock  trans- 
ferred in  the  year  1820,  under  an  authority  alleged  to  have  been  forged,  you 
should  tender  to  the  commissioners  the  proof  engaged  to  be  made  by  you  on  the 
estate  of  Marsh  and  Co.,  in  respect  of  the  proceeds  of  that  stock.  We  are  satis- 
fied, that  it  is  equally  important  to  all  parties  in  this  case  to  reduce  as  much  as 
possible  the  litigation  necessary  to  an  adjudication  on  the  conflicting  claims. 
We  confidently  expect  that  these  must  be  disposed  of  before  the  vacation,  if  the 
measures  now  in  progress  are  allowed  to  go  on ;  but  if  proceedings  are  adopted 
against  the  Bank,  the  delay  and  expense  will  be  increased  in  a  degree  which  it 
is  serious  to  contemplate.  We  feel  that  the  delay  that  has  taken  place  must 
have  been  most  irksome  to  the  parties;  and  it  has  been,  no  doubt^  purposely 
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created  by  the  agents  of  the  assigDecs  with  a  view  to  exhaust  the  patience  of  the 
claimants.  We  should  regret  that  they  succeeded  in  this  when  the  transaction 
*7rB1  *^  ^^  ^^^^  ^  close,  particularly  as  no  means  have  been  spared  by  the 
^  Bank  to  render  the  delay  as  little  inconvenient  as  possible  to  the  parties. 
If  proceedings  are  adopted  against  the  Bank,  they  will  necessarily  avail  them- 
selves of  every  defence  within  their  power,  though  they  will  reluctantly  enter 
into  such  a  contest.  We  have  the  honour  to  be,  &o" 

That  on  the  20th  May,  1829,  and  after  the  death  of  the  said  Mrs.  Stracy,  the 
said  Sir  E.  Stracy  and  J.  H.  Stracy  sold  to  one  E.  Alder  the  sum  of  302/.  lbs. 
Id.  of  the  said  stock  called  Long  Annuities,  for  the  sum  of  5885/.  5s.  4c/.,  which 
they  received  from  the  said  E.  Alder :  that  on  the  same  day  the  said  Sir  E. 
Stracy  and  J.  H.  Stracy,  together  with  the  said  E.  Alder,  went  to  the  Bank  of 
England  and  required  the  Governor  and  Company  of  the  Bank  of  England  to 
transfer  into  the  name  of  the  said  E.  Alder  the  sum  of  302/.  155.  Id.  of  the 
said  stock  called  Long  Annuities,  as  and  for  part  of  the  said  sum  of  605/.  11«.  2d. 
Long  Annuities;  and  the  said  E.  Alder  at  the  same  time  offered  to  accept  the 
same ;  but  that  the  Governor  and  Company  of  the  Bank  of  England  refused  to 
make  such  transfer,  and  stated  that  there  was  not  the  sum  of  302/.  los.  Id. 
Long  Annuities  in  the  names  of  E.  Stracy  and  J.  H.  Stracy,  survivors  of  Har- 
dinge  Stracy : 

That  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  afterwards  bought  and  caused 
to  be  transferred  to  the  said  E.  Alder,  a  sum  of  302/.  158.  Id.  in  the  said  stock 
called  Long  Annuities,  in  pursuance  of  the  said  sale  so  made  to  him,  for  which 
sum  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  paid  the  sum  of  5923/.  2«.  Zd. ;  and 
that  the  said  Sir  E.  Stracy  and  J.  H.  Stracy  thereby  sustained  a  loss  of  37/.  16«. 
lie/.,  being  the  difference  between  the  said  sums  of  5923/.  2«.  3c/.  and  5885/. 
^7({T\  ^^'  ^^'^  together  with  the  amount  of  the  ^commission  paid  by  them  to 
-'  their  broker  on  the  said  transaction,  amounting  to  11.  7s. : 

That  there  was  negligence  on  the  part  of  the  said  Josias  Henry,  arising  from 
want  of  knowledge  of  business : 

But  as  to  the  issue  first  within  joined  between  the  parties,  whether  or  not, 
upon  the  whole  matter  aforesaid,  by  the  jurors  aforesaid  in  form  aforesaid  found, 
the  Governor  and  Company  of  the  Bank  of  England  are  guilty  of  the  premises 
above  laid  to  their  charge  or  not,  the  jurors  aforesaid  are  wholly  ignorant.  And 
thereupon,  &o. 

This  case  was  argued  at  great  length  in  Easter  term  last,  by  Spankie,  Serjt., 
for  the  plaintiffs,  and  Taddy,  Serjt.,  for  the  defendants,  chiefly  on  two  points : 
first,  whether  the  Bank  is  liable  to  make  good  to  the  original  holder,  stock  which 
has  been  transferred  under  a  forged  power  of  attorney;  and,  secondly,  whether 
the  plaintiffs'  omission  to  fulfil  their  engagement  to  prove  their  demand  under 
Marsh  and  Stracy's  commission  of  bankruptcy  did  not  suspend  their  right  to 
proceed  against  the  Bank.  The  decision  of  the  Court  is  confined  to  the  latter 
question ;  but  it  has  been  thought  right  to  present  an  outline  of  the  argument 
on  both  points. 

Argument  for  the  plaintiffs.  Government  stock  is  a  risht  to  receive  an  annu- 
ity :  it  is  not  a  chattel  interest  of  which  the  holder  may  be  dispossessed,  but  an 
incorporeal  hereditament  of  which  he  cannot  be  disseised :  Wildman  v.  Wild- 
man,  9  Yes.  174;  Bracton,  c.  12;  Justin.  Inst.  p.  2,  tit.  2;  Vinnius  in  loc;  2  Bl. 
Com.  40;  3  Bl.  Com.  179;  Co.  Lit.  144  b;  Lit.  si  588:  and  it  is  only  by  ex- 
*7f^fi1  P''^^^  provision  in  all  the  statutes  touching  the  national  debt,  *that  gov- 
-*  emment  stock  passes  to  the  personal  representative  of  the  owner.  The 
Bank  of  England  may  be  likened  to  the  lord  of  a  manor,  and  wrongful  seizure 
by  the  lord,  or  admittance  of  one  who  has  no  claim  to  be  admitted,  confers  no 
title.  Watk.  Copyh. ;  Zouch  v.  Forse,  7  East,  186.  The  acts  of  parliament 
which  create  the  stock  provide  for  the  mode  of  transfer,  which  can  only  be 
effected  by  the  party  entitled  to  the  stock,  or  his  attorney  duly  authorized.  In 
Hildyard  v.  The  South  Sea  Company  and  Keate,  2  P.  Wms.  76,  the  company 
were  ordered  to  restore  to  the  right  owner  stock  which  had  been  transferred 
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under  a  forged  power.  There  was  a  similar  decision  in  Harrison  v.  Price,  Bar- 
nardist.  24,  and  Ashby  v.  Blackwell,  2  Eden,  299.  In  Monk  v.  Graham,  8 
Mod.  9,  the  action  was  brought  against  the  purchaser  of  the  stock :  bat  the 
right  of  the  original  owner  has  never  been  doubted ;  and  the  decision  in  Davis 
17.  Bank  of  England,  2  Bingh.  392,  was  reversed  on  a  mere  technical  point  not 
argued  in  the  Court  below :  the  reasoning  of  the  Chief  Justice  as  to  the  inex- 
diencv  of  supposing  a  transfer  to  have  taken  place,  remains  in  its  full  force. 
The  Bank  of  England  is  only  the  aeent  of  the  government  to  pay  dividends ; 
the  government  is  the  debtor;  and  the  Bank  cannot,  without  authority,  release 
the  debtor  from  the  claim  of  the  real  creditor. 

Then,  assuming  the  plaintiffs'  rights  to  have  been  unaffected  by  the  transfer 
under  the  forged  power,  the  plaintiffs'  engagement  to  tender  a  proof  of  their 
claim  under  Marsh  and  Stracy 's  commission  does  not  bar  their  action  against 
the  Bank.  At  the  utmost  it  affords  no  more  than  a  ground  of  cross  action  for 
the  Bank.  But  the  plaintiffs'  rights  remaining  always  the  same,  there  is  no 
consideration  for  their  engagement  with  the  Bank :  it  is  nudum  pacturrtf  and  the 
mere  conditional  offer  of  *the  Bank  does  not  amount  to  accord  and  satis-  rire^ 
faction.  To  bar  the  action,  the  Bank  should  show  that  they  have  given  ^ 
the  plaintiff  an  equivalent  for  what  he  demands.  Accord  without  satisfiiction 
is  not  sufficient.  Com.  Dig.  Accord.  (B);  Reniger  v.  Fogossa,  Plowd.  1 ;  Peyto's 
case,  9  Rep.  77,  79 ;  Onelie's  case,  Dyer,  356  a;  Allen  v.  Harris,  2  Lutw.  1537, 
1  Lord  Raym.  122;  James  v,  David,  5  T.  R.  141.  And  this  cannot  be  said  to 
be  a  settlement  of  conflicting  rights  and  doubtful  claims,  dS  in  Lonffridge  r. 
Dorville,  5  B.  &  A.  117,  for  the  plaintiffs'  claim  is  exempt  from  doubt.  The 
money  paid  into  the  house  of  which  the  plaintiffs  were  partners  was  Burring- 
ton's  money,  and  not  the  money  of  the  plaintiffs.  The  plaintiffs,  however,  were 
ignorant  of  the  whole  transaction.  The  breach  of  tnist  was  committed  by 
Fauntleroy  alone,  and  does  not  implicate  the  innocent  partners  in  the  firm.  Ex 
parte  Apsey,  3  Br.  Ch.  C.  265,  Ex  parte  Hunter,  1  Atk.  228,  Ex  parte  Heaton, 
Buck.  386,  Emly  v.  Lye,  15  East,  7. 

Argument  for  the  defendants.  The  earlier  authorities  have  very  little  weight 
in  a  question  touching  the  nature  and  incidents  of  stock, — a  species  of  property 
altogether  of  modem  origin.  Bracton  could  scarcely  have  foreseen  the  creation 
of  a  3  per  cent,  fund,  and  even  Justinian  and  Yinnius  must  have  been  in  the 
dark  on  the  subject  of  consols.  But  according  to  the  principle  laid  down  by 
Sir  William  Grant,  in  Wildman  v.  Wildman,  a  party  can  be  no  more  possessed 
of  stock  than  he  can  be  dispossessed ;  he  has  merely  a  right  to  receive  dividends; 
so  that  the  argument  derived  from  the  doctrine  of  disseisin  goes  too  far.  The 
passage  in  Co.  Lit.  144  b,  does  not  lay  down  that  an  annuity  is  ^necessarily  r^ryn 
real  property,  but  merely  that  the  remedy  for  it  is  by  writ  of  annuity,  I- 
which  is  in  form  a  real  action.  And  as  to  incorporeal  hereditaments,  Black- 
stone  expressly  says  (vol.  iii.  p.  170),  disseisin  of  them  cannot  be  by  disposses- 
sion, but  by  disturbance  in  the  means  of  coming  at  or  enjoying  them.  Unless 
the  plaintiffs  were  possessed  of  the  stock,  they  cannot  sue  the  defendants  for 
refusing  to  transfer  it.  The  Question,  therefore,  is,  whether  they  can  be  predi- 
dicated  to  have  been  possessed  of  it,  as  they  aver  in  the  declaration.  Of  what 
were  they  possessed?  of  the  605Z.  lis.  2(f.,  or  of  the  mere  right  to  receive  an 
annuity  m  respect  of  an  entry  in  the  Bank  books  ? — Of  the  right  merely.  Upon 
the  transfer,  that  sum  is  placed  to  the  credit  of  Burrington ;  it  is  subsequently 
divided,  subdivided,  passes  into  various  hands,  and  occasions  a  multitude  of  trans- 
actions which  it  would  be  impossible  to  unravel.  The  Bank  may  buy  stock  of 
others,  and  place  it  to  the  plaintiffs'  account ;  but  they  could  i^iot  do  that  which 
the  plaintiffs  complain  they  have  refused  to  do,  namely,  permit  a  transfer  of 
what  has  already  been  transferred.  By  all  the  statutes  which  create  stock  it  is 
declared  to  be  personal  property ;  but  if  it  were  real,  against  whom  should  the 
writ  issue  7 — ^Not  a^inst  the  bank,  for  the  government  is  in  effect  the  debtor. 
The  analogy  of  the  lord  of  the  manor,  thererore,  suggested  in  Hildyard  v.  The 
"South  Sea  Company^  b  altogether  inapposite ;  and  in  Ashby  v,  Bladcwelli  Lord 
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Northington  dissented  both  from  the  decision  and  the  reasoning  of  that  case.  In 
Davis  V.  The  Bank  of  England,  it  was  said,  the  Bank  could  not  refuse  to  pay 
the  subsequent  dividends  to  the  transferee  under  the  forged  power ;  if  so,  how 
can  the  former  holder  be  said  to  remain  in  possession  r  and  the  declaration 
here  proceeds  on  the  assumption  that  the  plaintiffs  are  in  possession ;  for  the 
Bank  is  not  called  on  to  make  compensation  for  negliffence,  but  to  do  that 

^7711  ^^^^^  ^^^7  ^^  ^^^7  ^^  ^°  ^®  supposition  that  the  stock  still  belongs 
-*  to  the  plaintiffs.  So  that  at  all  events  the  count  is  ill  conceived.  Thus, 
when  a  carrier  loses  goods,  the  owner  cannot  declare  in  trover  on  his  possession, 
but  must  sue  in  case  for  negligence.     Ross  v.  Johnson,  5  Burr.  2825. 

Bat,  secondly,  the  agreement  between  the  plaintiffs  and  the  Bank  amounts  to 
a  settlement  of  matters  in  dispute  between  the  parties,  which  imposes  on  the 
plaintiffs  the  necessity  of  fulfilling  the  conditions  of  the  agreement  before  they 
can  revert  to  their  original  claim.  And  the  conditions  miffht  have  been  fulfilled, 
for  the  debt  is  provable  under  the  commission.  Stone  v.  Marsh,  6  B.  &  C.  551. 
It  is  not  a  ease  of  accord  and  satisfaction,  where  the  party  accepting  the  satis- 
faction loses  all  cause  of  action,  but  an  agreement  to  suspend  a  disputed  cause 
of  action  on  good  consideration;  the  consideration  being,  payment,  without 
demur,  of  a  demand  at  least  questionable,  upon  the  claimants  performing  a  con- 
dition precedent.  Longridge  v.  Dorville  is  an  authority  to  show  that  such  an 
agreement  may  be  insisted  on,  where  an  action  is  brought  in  breach  <^  its  con- 
ditions ;  and  Tatlock  v.  Smith,  6  Bingh.  839,  shows  l£at  the  present  action  is 
at  least  premature,  the  conditions  of  an  agreement  for  the  settlement  of  claims 
not  having  been  fulfilled.  Then,  the  produce  of  the  stock  having  been  paid  into 
the  firm  of  which  the  plaintiffs  were  members,  they  have  incurred  no  damage. 

In  reply  it  was  contended,  that  possession  is  according  to  the  nature  of  the 
property  said  to  be  possessed ;  and  here  the  possession  was  the  possession  of 
the  right  to  receive  the  debt,  or  to  command  its  transfer.  The  word  possessed 
*7721  ^^  employed  in  the  declaration  according  to  ^its  popular  sense ;  and  the 
-*  plaintiffs  had  been  sufficiently  possessed  of  the  right,  to  call  on  the 
defendants  to  pat  them  in  their  original  situation,  or  to  pay  an  equivalent  in 
damages.  The  plaintiffis  had  nothing  to  do  with  unravelling  the  subsequent 
accounts :  to  oppose  that  difficulty  to  their  claim  would  be  as  hard  as  to  call  on 
an  owner  of  lemons  to  recompose  them  when  in  a  state  of  solution  among  the 
combined  ingredients  of  a  bowl  of  punch.  The  owner  of  the  stock,  and  the 
purchaser  under  the  forged  power,  were,  it  is  true,  both  innocent;  but  the  buyer 
was  the  younger  brother,  the  owner  the  elder;  and  as  between  those  two,  the 
elder  must  be  preferred.  But  the  case  did  not  differ  from  that  of  a  private 
banker,  who  was  bound  to  make  good  to  his  customer  all  money  paid  under  a 
forged  authority.  Ckir,  adv.  vulL 

TiNBAL,  C.  J.  The  declaration  in  this  action  is  framed  in  accordance  with 
the  judgment  of  this  Court,  given  in  the  case  of  Davis  v.  The  Bank  of  England ; 
in  which  case  it  was  held  that  the  owner  of  property  in  the  funds  still  remained 
the  legal  holder  of  the  stock,  notwithstanding  it  had  been  transferred  to  another 
name  under  a  forged  power  of  attorney.  Accordingly  this  declaration  states, 
that  the  stock  had  been  in  the  names  of  the  plaintiffs  in  the  books  of  the  Gover- 
nor and  Company  of  the  Bank  of  England,  and  that  no  transfer  of  the  stock  had 
been  made ;  and  alleges  as  a  breach  of  the  duty  on  the  part  of  the  bank,  their 
refusal  to  make  and  enter  in  their  book  a  transfer  of  the  pluntiffs  to  a  purchaser 
of  part  of  the  stock.  One  question,  and  that  which  has  been  principally  argued 
at  the  bar,  turns  upon  the  rule  of  law  laid  down  by  this  Court  in  the  case  above 
referred  to,  and  involves,  in  &ct,  a  rehearing  of  that  case.  It  becomes  unneces- 
sary, however,  for  this  Court,  upon  the  present  occasion,  to  give  any  opinion 
^.-o-i  ^pon  the  law  so  declared  by  the  Court;  indeed,  as  the  question  is  raised 
•l  upon  the  record,  it  is  more  satisfactory  that  a  decision  in  which  two  of 
my  learned  Brothers  now  sitting  with  me  concurred,  should  be  made  the  subject 
of  review  in  another  Court,  where,  in  ease  it  becomes  necessary,  that  question 
may  be  diseuased  upon  «  writ  of  error. 
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But  it  has  become  unnecessary  on  the  present  occasion  to  review  that  judg- 
ment, because  (with  the  exception  of  my  Brother  Bosanquet,  who  was  engaged 
in  the  cause,  and  who  has  taken  no  part  in  this  discussion),  we  all  think  our 
judgment  ought  to  be  given  for  the  defendants,  upon  another  point  which  has 
been  presented  for  the  consideration  of  the  Court.  For  it  appears  to  us  that  the 
plaintiffs  have,  before  the  commencement  of  this  action,  entered  into  an  agree- 
ment with  the  defendants  upon  good  consideration ;  under  which  agreement  their 
right  of  action  is  suspended,  until  they  take  the  proceeding  which  they  had 
bound  themselves  by  such  agreement  to  adopt. 

It  appears  upon  the  special  verdict,  that,  long  before  the  commencement  of 
the  action,  the  plaintiffs  had  applied  to  the  defendants  respecting  the  stock  in 
question ;  and  that,  upon  the  4th  December,  1824,  the  solicitor  of  the  Bank 
wrote  a  letter  to  the  plaintiffs,  stating,  in  substance,  that  if  they  would  prove  the 
amount  of  their  demand  against  the  estate  of  Messrs.  Marsh,  Stracy,  &  Co.,  and 
make  an  assignment  of  their  proof,  the  Bank  would  replace  the  amount  of  the 
stock  so  sold.  It  was  at  that  time  a  question  of  great  nicety  and  difficulty, 
whether  the  Bank  was  by  law  liable  to  make  good  this  loss  :  so  that  the  engage- 
ment of  the  bank  to  replace  this  stock  without  any  litigation  on  their  part,  was 
of  itself  a  very  valuable  and  important  concession ;  and  a  sufficient  consideration 
to  support  a  promise  by  the  plaintiffs,  that  they  would  ^tender,  and  en-  r^ir^i 
deavour  to  enforce,  their  proof  against  the  bankrupt's  estate.  But  it  ^ 
appears  further,  that  both  parties  proceeded  to  act  upon  the  faith  of  this  agree- 
ment; and  that,  on  the  31st  of  May  following,  the  Bank  paid  to  the  plaintiff 
one  year's  annuity  of  this  stock,  viz.  605^.  lis.  2d.,  taking  a  receipt  from  the 
plaintiffs ;  in  which  receipt  the  plaintiffs  expressly  engage,  if  the  debts  shall  be 
decided  by  a  court  of  law  to  be  provable,  to  tender  a  proof  to  the  commissioners 
when  required  by  the  Oovemor  and  Company  of  the  Bank  of  England. 

The  substance  of  this  contract  appears  to  us  to  be,  that  the  Bank,  on  the  one  hand, 
agreed  to  replace  the  stock,  and  to  pay  the  intermediate  dividends;  and  the  plain- 
tiff, on  the  other  hand,  agree,  in  the  first  instance,  and  before  they  claim  the  stock 
adversely,  to  tender  a  proof  of  their  debts.  And  this  agreement  having  been 
acted  upon  by  the  plaintiffs,  so  &r  as  to  receive  one  of  the  annual  parents  due 
upon  this  stock ;  and  the  plaintiffs,  although  requested  thereto,  havmg  refused 
to  tender  the  proof;  we  think  it  would  be  acainst  good  faith  to  allow  this  action 
to  be  maintainable,  until  the  plaintiffs  nave  performed  their  part  of* the 
stipulation. 

It  is  urged  by  the  plaintiffs,  that  if  this  is  an  agreement  on  their  part,  it  may 
be  the  around  of  an  action  by  the  Bank  to  recover  damages,  but  that  it  is  no 
bar  to  the  present  action.  But  the  agreement  is  not  set  up  as  a  perpetual  bar; 
it  is  merely  insisted  on  as  an  objection  to  the  action  being  brought  at  the  pr^ 
sent  time.  It  is  urged  as  an  agreement  by  which  the  plaintiffs  have  for  a  good 
consideration  restrained  themselves  for  suing,  not  perpetually,  but  only  until 
they  have  first  done  a  particular  act.  And  it  is  not  immaterial  to  observe,  that 
the  very  circumstance  of  bringing  this  action,  if  the  plaintiffs  succeed  in  i^  will 
have  the  effect  of  making  it  impracticable  for  them  to  keep  their  ^agree-  ri^*rr^ 
ment  so  entered  into  with  the  defendants :  for  the  plaintiffs  cannot  recover  ^ 
in  this  action,  except  by  establishing  the  principle  that  they  are  still  holders  of 
the  stock  which  has  been  sold ;  and  if  they  continue  such  holders,  they  cannot 
make  proof  of  any  debt  under  the  commission. 

Under  these  circumstances,  we  think  the  defendants,  in  order  to  avoid  circuity 
of  action,  may  avail  themselves  of  this  agreement  as  a  suspension  of  the  plain- 
tiffs' right  to  sue  in  the  present  action,  and  that  they  are  not  confined  to  a  re- 
medy by  a  cross  action  thereon.  The  case  of  Longridge  v.  Dorville  appears  to 
us  strongly  in  favour  of  the  validity  of  such  an  agreement. 

As  this  point  appears  to  us  to  be  in  favour  of  the  defendants,  it  becomes  un- 
necessary to  consider  the  third  question  raised  by  the  special  verdict;  and  we, 
therefore,  upon  the  second  ground  which  was  urged  in  argument,  give  judgment 
in  this  case  for  the  defendants.  Judgment  for  the  defendants. 
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»77AT  *^0X  V.  CLIFTON,  WICKEY,  LEVI,  GREEN,  HARTLEY, 
''^J  PLUMMER,  and  FENNELL.    June^O. 

A  prospectus  was  issued  for  a  distillery  company  with  a  capital  of  600,0002.  and  12,000  shares, 
and  to  be  condacted  pursuant  to  the  terms  of  a  deed  to  be  drawn  up.  All  persons  who  did 
not  execute  the  deed  within  30  days  after  it  was  ready,  were  to  forfeit  all  interest  in  the  con- 
cern. No  more  than  7500  shares  were  ever  allotted :  only  2300  persons  paid  the  first  deposit ; 
only  1106,  the  second,  and  onlv  65  signed  the  deed ;  and  the  directors,  after  the  time  for 
paying  the  second  instalment  had  elapsed,  advertised  that  persons  who  had  omitted  to  pay 
had  forfeited  their  interest  in  the  concern.  Held,  that  an  application  for  shares,  and  pajrment 
of  the  first  deposit,  did  not  constitute  a  partner,  one,  who  had  not  otherwise  interfered  in  the 
concern,  and  tH»t  the  insertion  of  his  name  by  the  secretary  of  the  company  in  a  book  con- 
taining a  list  of  subscribers  was  not  a  holding  out  as  partner. 

Assumpsit  for  work  and  labour,  and  materials  found. 

The  cause  was  tried  before  Tindal,  C.  J.,  London  sittings  after  last  Trinity 
term,  when  the  facts  appeared  to  be  as  follows : — 

Esirlj  in  March  1825,  certain  persons  met  together,  and  resolved  that  a  com- 
pany should  be  immediately  formed,  to  be  called  ^'  The  Imperial  Distillery  Com- 
pany.'' After  a  preliminary  announcement  of  their  intention  by  advertisement, 
on  the  19th  March  a  meeting  was  held  at  the  London  Tavern,  at  which  direct- 
ors, a  clerk,  and  engineer  were  appointed ;  and  on  the  23d  of  March  a  further 
advertisement  appeared  in  the  newspapers  as  follows  : — 

"  Imperial  Distillery  Company,  capital  600,000?.,  12,000  shares,  at  bOl  each :" 
— (after  a  list  of  names  of  trustees,  directors,  auditors,  bankers,  counsel,  solici- 
tors, engineers,  and  secretary ;  and  an  explanation  of  the  merits  of  the  scheme ; 
the  advertisement  proceeded  as  follows  : — )''  The  affairs  of  the  company  are  under 
the  management  of  a  board  of  directors ;  the  capital  is  600,000/.,  in  12,000 
shares  of  50/.  each.  A  deed  of  settlement  will  be  prepared  forthwith,  which 
must  be  executed  within  thirty  days  after  the  same  shall  be  ready  for  that  pur- 
^y ^71  P^^ ;  ^^^  every  person  who  shall  ^neglect  to  execute  the  same  within 
^  that  time  will  forfeit  all  share  and  interest  in  the  company.  The  deed 
is  to  contain  all  such  clauses  and  conditions  as  the  standing  counsel  and  soli- 
citors to  the  company  shall  deem  necessary  for  carrying  on  the  business  of  the 
company,  and  for  enforcing  the  observance  and  performance  of  the  several  rules 
and  regulations  to  be  contained  therein,  or  in  any  by-law  that  shall  be  from 
time  to  time  made  by  the  directors.  Application  is  intended  to  be  made  to 
parliament  for  an  act  to  enable  the  company  to  sue  and  be  sued  in  the  name  of 
one  of  its  officers :  and  the  said  deed  of  settlement,  when  settled  and  approved 
by  the  standing  counsel  and  solicitors,  and  the  act  of  parliament,  when  passed, 
shall  be  the  deed  of  settlement  and  act  of  parliament  for  managing  the  affairs 
of  this  company. 

<^  The  shares  will  be  forthwith  allotted ;  and  until  offices  are  taken,  all  com- 
munications are  requested  to  be  made  to  the  directors,  at  the  City  of  London 
Tavern.  (Signed)  W.  Lane,  Sec." 

A  meeting  was  held  on  the  23d  of  March,  at  which  7000  shares  were  appro- 
priated, and  letters  printed  in  blank  were  distributed  by  the  secretary  among 
the  intended  shareholders,  to  be  addressed  by  them  to  Messrs.  Fisher  and  Nor- 
cutt,  solicitors  for  the  concern,  as  an  application  for  shares,  to  the  following 
effect : — 

'<  Sir, — ^I  request  you  will  insert  my  name  for  shares  of  the  Imperial 

Distillery  Company,  and  I  hereby  engage  to  make  the  payment  thereon  when 
requested." 

To  which  letters,  the  secretary  replied  in  the  following  form  : — 

"  Sir, — ^I  am  instructed  by  the  directors  of  this  company  to  inform  you,  that 
they  have  apportioned  to  you  shares  of  50/.  each  in  the  same,  and  I 

*7781   *^^^^^^  7^^  '^^^  P^y  ^^®  deposit  of  5/.  per  share  into  the  hands  of 
-*  Messrs.  Bosanquet,  Pitt,  and  Co.,  Lombard  Street,  on  or  before  the  28th 
inst.  W.  Lane,  Sec." 

A  list  of  the  persons  whom  the  secretary  had  so  addressed  was  sent  to  the 
bankers^  Bosanquet  and  Co. 
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Ou  the  28th  of  March,  the  defendants^  or  some  person  on  their  hehalf,  ap- 
peared at  the  hankers'  with  letters  as  above;  paid  the  sums  required^  and  took 
a  scrip  receipt  in  the  following  form  : — 

London,  28th  March,  1825. 
"No.  6726  to  6735. 

"  Received  of  the  directors  of  the  Imperial  Distillery  Company  the  snm  of 
fifty  pounds. 

"  For  Messrs.  Bosanquet,  Pitt,  Anderson,  and  Co.     "  £50. 

P.  Stainsby." 

The  directors  then  took  a  counting-house  in  Mark  Lane,  and  by  the  end  of 
May  took  and  fitted  up  a  distillery  in  Buckinghamshire.  This  was  annonnced 
to  the  subscribers  by  a  letter  of  the  4th  of  July,  which,  after  stating  the  pur- 
chase and  its  objects,  proceeded, — 

"For  the  purpose  of  enabling  the  directors  to  carry  these  vety  desirable 
objects  into  effect,  they  are  under  the  necessity  of  making  a  call  of  5^.  upon  each 
share.  You  will,  therefore,  have  the  goodness  to  pay  the  sum  of  50/.  (being  5/. 
each  on  the  shares  allotted  you)  any  day  before  the  19th  inst.,  at  the  office  of 
the  company,  No.  9,  Mark  I^e,  when  the  scrip  can  be  exchanged  for  shares. 

"  It  is  particularly  requested  that  vou  will  not  delay  the  payment  bejood 
the  day  above  named ;  the  directors  being  under  eneagements  essential  to  the 
interest  of  this  company,  which  preclude  the  poBsibmty  of  further  time  being 
allowed.  W.  Lame,  Sec." 

*It  did  not  appear  whether  the  defendant  Clifton  had  ever  received  this  r^'rTO 
letter.  ^^'^ 

A  book  was  made  up  by  the  secretary,  of  the  names  of  all  who  had  made  ptj- 
ments  upon  their  shares,  including  the  defendants,  and  kept  in  the  counting- 
house  in  Mark  Lane. 

A  book  was  also  made  up,  and  kept  at  the  same  place,  of  the  names  of  all  who 
had  applied  for  shares,  without  regard  to  the  fact  of  their  having  paid  deposits, 
or  otherwise. 

The  names  were  arranged  alphabetically,  one  leaf  being  assigned  to  each  letter 
of  the  alphabet.    The  names  were  upwards  of  200. 

The  directors  then  advertised  for  tenders  in  the  business  undertaken,  and  the 
plaintiff  applied  to  the  secretary  at  the  counting-house  to  know  of  what  persons 
the  company  consisted.  The  secretary  asssured  him  they  were  respectable ;  and, 
upon  the  plaintiff's  begging  he  would  be  explicit,  adding,  that  he  should  be  rained 
if  misled,  the  secretary  opened  the  book  containing  the  names  of  the  subscribers, 
and  the  plaintiff  looked  over  some  of  them;  but  whether  he  saw  the  names  of  the 
defendants  or  not  did  not  appear. 

On  the  18th  of  July,  however,  he  entered  into  the  oontraot  which  was  the 
subject  of  the  present  action,  and  the  work  was  done  between  the  2d  of  Aagnst, 
1825,  and  the  15th  of  July,  1826. 

The  contract  was  a  tender  sent  by  the  plaintiff,  addressed  to  the  chairman  and 
directors  of  the  Company,  in  answer  to  their  advertisement. 

The  partnership  deed  mentioned  in  the  advertisement  bore  date  the  30th  of 
June,  and  from  that  time  lay  open  on  the  table  of  the  office.  It  was  executed 
by  about  sixty-five  persons,  in  the  early  part  of  July ;  but  by  none  of  the  defend- 
ants except  Plummer. 

*Only  7490  shares  were  ever  allotted :  only  2293  persons  paid  the  first  pt^'Tgo 
deposit;  1106  the  second;  and  no  more  than  fifty  or  sixty  the  third.  ^ 
The  defendants,  Clifton,  Wickey,  Levi,  and  Fennell,  did  not  pay  the  second  or 
third ;  and  as  early  as  the  middle  of  May,  Wickey  and  Levi  had  sold  their  scrip. 

Whoever  brought  the  scrip  receipt,  and  proposed  to  pay  the  second  call  and  to 
biffu  the  deed,  was  permitted  to  do  so,  whether  the  shares  had  been  originally 
allotted  to  him,  or  whether  he  had  purchased  them  in  the  market. 

On  the  16th  of  July  the  following  notioe  was  published  in  the  London  Gazette, 
of  the  deed  of  settlement  being  ready  for  ezecutign  ^— * 
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'^  Imperial  Distillery  Company, 
No.  9  Mark  Lane. 
'^  Notice  is  hereby  given,  that  the  directors  having  resolved  on  making  a  call 
of  5/.  a  share,  to  be  paid  on  or  before  the  18  th  instant,  and  also  on  issuing  shares 
in  lien  of  scrip  receipts,  the  scrip-holders  are  therefore  requested,  either  by  them- 
selves or  their  authorized  agents,  to  attend  at  the  office  of  the  company.  No.  9 
Mark  lane,  for  the  purpose  of  paying  to  a  committee  of  directors  the  amount  of 
the  shares  held :  also  for  the  purpose  of  exchanging  scrip  for  the  shares,  and  of 
signing  the  deed  of  settlement,  which  has  been  approved  of  by  the  standing  coun- 
sel and  the  directors.  Should  it  be  inconvenient  for  any  scrip-holder  to  attend 
for  the  purpose  of  signing  the  deed,  printed  forms  of  powers  of  attorney  may  be 
procured  at  the  office,  empowering  persons  to  execute  the  deed  for  them ;  it  being 
determined  by  the  directors  that  no  scrip-holder  can  receive  shares  for  scrip  untu 
he  has  first  signed  the  deed  of  settlement ;  and  no  scrip  can  be  exchanged  for 
shares  after  Monday  the  18th  instant  W.  Lane,  Sec." 

^7811       *^  ^^^  ^^^  ^^  ^^^  ^  following  letter  was  addressed  by  the  secre- 
^  tary  to  the  subscribers : — 

^'  Lnperial  Distillery  Company,  9  Mark  Lane, 

July  25, 1826. 
"  Sir, — ^I  am  directed  to  remind  you  that  the  deed  of  settlement  of  this  com- 
pany, which  has  been  approved  by  the  standing  counsel,  and  signed  by  the 
directors  and  many  of  the  subscribers,  now  awaits  your  signature ;  and  that 
unless  the  same  be  signed  and  the  second  instalment  of  5/.  per  share  paid  im- 
mediately, the  shares  unpaid  for  will  be  forfeited ;  the  directors  having  made 
engagements  highly  advantageous  to  the  company,  which  will  preclude  further 
time  being  allowed.  W.  Lane,  Sec." 

On  the  12ih  of  August  the  du*ectors  advertised  that  the  deposits  would  be- 
come forfeited  on  all  scrip  for  which  the  deed  of  settlement  was  not  signed,  and 
the  first  call  paid  on  or  before  the  23d.  And  on  the  27th  of  August  another 
advertisement  appeared,  deelaring  that  such  deposits  on  the  now  outstanding 
scrip  were  forfeited  for  the  use  and  b^iefit  of  the  proprietors,  and  authorizing 
applications  to  be  made  lor  the  shares  so  forfeited. 

On  the  second  call  being  paid,  the  scrip  receipt  was  given  up  and  a  fresh 
.paper  issued,  denominated  a  share.    That  share-paper  was  in  the  following 
form: — 

<<  Lnperial  Distillery  Company.  Capital,  600,000^.  Shares,  12,000;  507. 
each.  No.  685.  This  is  to  certify,  that  John  Smith,  of  London,  hath  paid 
the  sum  of  52.  upon  the  above-mentioned  share  in  this  company,  and  that  he  is 
entitled  to  the  sune  share,  subject  to  the  future  instalments  to  be  made  thereon, 
and  to  the  laws  and  regulations  of  the  company  as  contained  in  the  deed  of  set- 
*7821  ^^^^^^  establishing  the  same;  and  also  ^subject  to  such  by-laws  and 
-'  x^^uktioBS  as  may  be  made  by  the  directors  of  the  company. 

John  Dunbton,!^ 
Rob.  Hone,         >  Directors." 
(Endorsed)  W.  Aston,         ) 

^<  Second  instalment. 
'^  Received  the  18th  of  Jnly,  1825,  the  sum  of  ,5Z.,  the  amount  of  the  second 
call  on  the  annexed  shares.  W.  Lane,  Sec." 

A  third  call  was  made  by  the  directors  in  the  latter  end  of  the  year  1825. 
On  the  6th  of  December,  1825,  the  defendants  Green  and  Hartley,  who  had 
paid  the  second  call,  received  the  following  letter : — 

'<  Imperial  Distillery  Company. 
^'  Sir,— I  am  instructed  by  the  directors  of  this  company  to  remind  you  that 
yon  have  not  paid  the  third  instalment  on  the  shares  held  by  you  herein,  and  to 
request  that  you  will  forthwith  pay  the  same,  as  no  extension  of  time  can  be 

20 
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allowed,  an  early  payment  being  necessary  to  carry  into  effect  the  objects  and 
operations  of  the  company.  W.  Lane,  Sec" 

On  the  23d  of  December  the  following  letter  was  also  received  by  the  defend- 
ant Green  from  the  secretary  : — 

'^  Imperial  Distillery  Company,  9  Mark  Lane. 

"  Sir, — ^The  directors,  on  inspecting  the  list  of  subscribers  to  this  company, 
have  found  with  much  surprise  your  name  amongst  those  who  haye  omitted  to 
pay  the  third  instalment.  I  request,  therefore,  you  will  immediately  pay  the 
same,  in  order  that  the  necessary  arrangements  may  be  completed,  and  that  I 
may  report  thereon  at  the  next  meeting.  W.  Lane,  Sec." 

^These  letters  haying  passed  unheeded,  the  secretary  wrote  a  third  ^^^^ 
letter  on  the  14th  January,  1826,  to  the  defendants  Green  and  Hartley.  ^  ^ 

"  Imperial  Distilleiy  Company,  9  Mark  Lane. 

''  Sir, — ^I  am  now  for  the  last  time  instructed  by  the  directors  to  inform  yon, 
that  unless  the  third  call  of  5^.  per  share  on  the  shares  held  by  you  be  paid  on 
or  before  the  21st  instant,  at  the  office  of  the  company,  you  will  be  considered 
no  longer  a  shareholder  under  the  deed  of  settlement,  but  as  having  abandoned 
all  interest  in  the  concern ;  and  the  shareholders  who  may  have  paid  will  then 
be  deemed  the  only  parties  interested  in  the  funds  and  concerns  of  the  company, 
and  they  will  forthwith  adopt  such  measures  as  they  think  fit,  and  will  no 
longer  hold  you  answerable  for  any  further  instalment,  or  entitled  to  receive 
back  any  sums  whatsoever. 

''  I  repeat  that  this  is  the  last  notice  which  will  be  sent,  and  that  the  line  of 
conduct  in  case  of  your  non-payment  will  be  rigidly  alhered  to. 

W.  Lane,  Sec." 

Upon  these  facts,  Tindal,  C.  J.,  left  it  to  the  jury  to  say,  1st,  Whether,  when 
the  contract  was  entered  into  with  the  plaintiff,  all  the  defendants  were,  as  part- 
ners, entitled  to  a  share  of  the  profits  of  the  concern. 

2dly,  Whether,  if  this  were  an  inchoate  partnership,  the  defendants  had 
legally  withdrawn  themselves  from  the  concern  before  the  partnership  was 
complete. 

3dly,  Whether,  in  such  case,  they  had  held  themselves  out  as  partners. 

A  verdict  having  been  found  for  the  plaintiff. 

Toddy y  Serjt.,  in  Michaelmas  term,  on  behalf  of  the  defendants  Clifton  and 
Wickey,  obtained  a  rule  nisi  to  set  it  aside,  on  the  ground  that  the  first  point  had 
been  left  too  widely  to  the  jury,  being  rather  a  question  of  *law  than  of  pic^g^ 
fact;  and  that,  on  the  second  and  third,  the  verdict  was  against  the  ^ 
evidence. 

Wilde  and  Bcmtpas,  Serjts.,  showed  cause  against  the  rule,  and  Tad^j 
Serjt.  supported  it;  but  similar  rules  having  been  obtained  and  supported  on 
behalf  of  the  other  defendants  by  Adams  and  Jones,  Serjts.,  and  Bosanquet,  Jm 
having  subsequently  joined  the  bench,  the  Court  desired  that  the  cause  might  be 
argued  again  on  the  single  question  of  partnership.     Accordingly, 

In  Easter  term,  that  point  was  again  argued  by  Bampas  for  the  plaintiff,  and 
Toddy  for  all  the  defendants. 

Argument  for  the  plaintiff. 

The  question  in  cases  like  the  present  ban  often  been  unnecessarily  embarrassed 
by  the  uncertain  meaning  attached  to  the  word  partner  or  shareholder :  but  what- 
ever designation  it  may  be  proper  to  apply  to  tne  defendants,  as  connected  with 
the  Imperial  Distillery  Company,  at  all  events  they  were  jointly  interested  in 
it ;  and  if  jointly  interested,  they  are  jointly  liable  to  the  plaintiff.  As  early 
as  March  the  company  was  advertised  as  an  existing  company,  with  directors 
appointed  and  announced.  Before  the  plaintiff  was  employed,  the  defendants 
had  applied  for  shares,  had  contributed  to  the  funds  of  the  oonoem,  and  those 
contributions  had  been  employed  collectively  with  others  in  the  purchase  of 
^remises  for  carrying  on  the  business.  If  at  this  period,  before  anything  further 
bad  been  done,  it  had  been  resolved  to  abandon  the  oonoem,  and  the  premises 
had  been  re»ld  at  a  profit,  the  defendants  would  haye  been  jointly  interested  m 
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and  entided  to  a  share  of  those  profits,  whether  a  partnership  had  been  formally 
constituted  by  deed  or  not.  It  follows,  therefore,  that  they  are  jointly  liable  to 
*7851  ^^^  demands  on  the  ^concern.  This  company  was  not  protected  by 
*^  charter  or  act  of  parliament,  and,  therefore,  though  it  consist  of  never  so 
great  a  number  of  members,  it  is  subject  to  the  same  law  as  a  partnership  of 
two  or  three.  In  Natush  v.  Irving,  Qow  on  Partnersh.  404,  Lord  Eldon  says, 
''  It  is  not,  I  apprehend,  competent  to  any  number  of  persons,  in  a  partnership 
(unless  they  show  a  contract  rendering  it  competent  to  them)  formed  for  specified 
purposes,  if  they  propose  to  form  a  partnership  for  very  different  purposes,  to 
effect  that  formation,  by  calling  upon  some  of  their  partners  to  receive  their 
subscribed  capital  and  interest  and  quit  the  concern ;  and  in  effect,  merely  by 
compelling  them  to  retire  upon  such  terms,  so  to  form  a  new  company.  This  would 
as  to  partnerships,  be  a  most  dangerous  doctrine."  In  Rex  v.  Dodd,  9  East,  527, 
Lord  EUenborough  says,  ^'  Independent  of  the  general  tendency  of  schemes  of 
the  nature  of  the  project  now  before  us  to  occasion  prejudice  to  the  public,  there 
is,  besides,  in  this  prospectus,  a  prominent  feature  of  mischief;  .for  it  therein 
appears  to  be  held  out  that  no  person  is  to  be  accountable  beyond  the  amount  of 
the  share  for  which  he  shall  subscribe,  the  conditions  of  which  are  to  be  included 
in  a  deed  of  trust  to  be  enrolled.  But  this  is  a  mischieyous  delusion,  calculated 
to  ensnare  the  unwary  public.  As  to  the  subscribers  themselves,  indeed,  they 
may  stipulate  with  each  other  for  this  contracted  responsibility ;  but  as  to  the 
rest  of  the  world,  it  is  clear  that  each  partner  is  liable  to  the  whole  amount 
of  the  debts  contracted  by  the  partnership.''  And  this  principle  is  recognised 
in  Carlen  v,  Drury,  1  Yes.  &  B.  154,  Baldwin  v.  Lawrence,  2  Sim.  &  Stu.  18, 
and  numerous  other  cases. 

Parties  have  been  holden  entitled  to  a  share  in  the  profits  of  a  concern,  where 
their  connexion  with  it  has  been  much  less  obvious  and  notorious  than  that  of 
*78f)l  ^^^  ^defendants  in  the  present  case :  as  the  executors  of  a  deceased  part- 
•^  ner;  Brown  v.  De  Tastet,  1  Jacob,  284;  or  minors;  Anon,  2  Yes.  sen. 
629.  So  that  if  one  of  the  defendants  had  pleaded  in  abatement  the  non- 
joinder of  the  rest,  the  plaintiff  could  not  with  safety  have  replied  that  they 
were  not  partners.  In  Ex  parte  Layton,  6  Yes.  438,  it  was  held,  that  the 
the  words  ^'ajid  Co."  were  sufficient  to  announce  a  dormant  partnership,  and  to 
entitle  the  defendant  to  plead  it  in  abatement.  And  very  slight  acts  have  been 
deemed  such  a  holding  out  to  the  world  as  to  render  a  party  responsible  :  as  the 
mere  delivery  of  a  bill  of  parcels ;  Young  v.  Axtell,  cited  in  Waugh  v.  Carver, 
2  H.  Bl.  242 ;  the  payment  of  an  instalment  towards  a  joint  undertaking ; 
Holmes  v,  Higgins,  1  B.  &  C.  74 ;  the  associating  together  and  subscribing 
sums  of  money  for  the  purpose  of  obtaining  a  bill  in  parliament  to  make  a  rail- 
way ;  Kearsley  v.  Codd,  2  Carr.  &  P.  408,  Maudslay  v.  Le  Blanc,  2  Carr.  &  P. 
409 ;  the  contributing  to  the  funds  of  a  building  society;  Braithwaite  v,  Skofield, 
9  B.  &  C.  401 ;  the  paying  a  deposit  on  shares  in  a  trading  company,  and  after- 
wards signing  the  deed  of  partnership ;  Lawler  v.  Kershaw,  1  M.  &  M.  93. 
Perring  v.  Hone,  4  Bingh.  28,  confirmed  by  Ellis  v.  Schmceck,  5  Bingh.  521 , 
and  Nockells  v.  Crosby,  3  B.  &  C.  814,  are  decisions  in  point  to  establish  the 
liability  of  parties,^  who  have  entered  on  an  undertaking  such  as  the  present. 

In  Bird  v.  Aston  (not  reported),  the  payment  of  a  deposit  and  instalment  was 
held  by  Lord  Tenteraen  sufficient  to  constitute  a  partnership,  except  as  to  one 
who  purchased  in  the  character  of  a  broker. 

In  the  present  case,  the  exhibition  of  the  book  containing  the  defendants' 
*79T\  ^^™^'  ^^^  ^^^^^  payment  of  the  ^deposit  at  the  bankers,  were  acts  of 
-*  holding  themselves  out  as  partners,  more  unequivocal  than  any  of  the 
acts  relied  on  in  the  cases  cited. 

If  the  defendants  were  once  partners,  they  could  not  divest  themselves  of 
their  responsibility  except  by  a  regular  dissolution  of  partnership.  Duvergier 
V,  Fellows,  5  Bingh.  248,  Goode  v.  Harrison,  5  B.  &  A.  147. 

Argument  for  uie  defendants. 

Tbia  was  an  inchoate;  not  a  complete  anangement;  the  whole  was  in  Jieri 
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till  the  partnersbip  deed  was  folly  signed ;  and  the  directors  who  gave  the  orders 
to  the  plaintiff  were  responsible  to  him,  not  the  other  defendants,  who  took  no 
active  part  in  getting  up  the  concern.  It  is  tnie^  there  is  no  difference  between 
a  partnership  of  five  and  a  partnership  of  5000.  But  where  the  subject-matter 
of  that  which  is  predicated  is  uncertain ;  where  the  members  are  uncertain ; 
where  the  fund,  and  the  number  of  shareholders  required  by  a  prospectus,  haTe 
not  been  obtained ;  though  there  may  be  an  intent  to  constitute  a  company  when 
the  concern  is  launched,  yet  till  that  intent  is  carried  into  effect  by  the  execu- 
tion of  the  deed  which  is  to  be  the  bond  of  union,  the  subscribers  to  the  under- 
taking cannot  be  called  partners.  These  defendants  contracted  with  the  direc- 
tors with  reference  to  a  company  or  undertaking  to  be  established  on  a  certain 
scale,  to  which  no  material  approaches  were  ever  made.  The  first  call  was  paid 
by  no  more  than  2293  persons  instead  of  12,000;  the  second  by  1106  only; 
and  the  third  by  no  more  than  fifty  or  sixty.  Without  proof,  therefore,  that 
the  defendants  attended  and  were  active  in  the  concern,  they  are  neither  jdntiy 
interested  nor  jointly  liable.  Brown  «.  Be  Tastet,  and  the  other  cases  in  equity, 
turn  on  the  ^principle,  that  no  one  shall  use  the  property  of  another  p,,..oo 
without  rendering  an  account ;  but  they  determine  nothing  as  to  the  ^  ' 
parties  in  whom  the  property  of  an  inchoate  concern  shall  be  deemed  to  be  vested, 
or  as  to  the  exterior  liiD}ilities  of  persons  who  propose  to  engage  in  it.  So  the 
decision  in  Natusch  v,  Irving  proceeds  on  the  assumption,  that  the  undertaking 
was  fully  established,  and  the  parties  all  known — constabcU  de  maierid  constabat 
de  persond.  But  in  Vice  v.  Lady  Anson,  7  B.  &  C.  409,  although  the  defend- 
ant had  received  certificates,  and  had  acknowledged  herself  to  be  a  shareholder, 
she  was  holden  not  responsible  as  a  partner,  because  she  had  not  been  consti- 
tuted such  by  any  regular  instrument.  In  Lawler  v.  Kershaw  all  the  defend- 
ants except  Barber,  who  had  signed  the  deed,  were  directors,  and  as  such, 
personally  responsible  for  the  orders  they  had  given :  and  the  same  remark 
applies  to  Keursley  v,  Codd  and  Maudslay  v.  Le  Blanc.  In  Perring  v.  Hone, 
the  point  now  in  discussion,  namely,  whether  subscribers  are  liable  in  respect  of 
an  inchoate  undertaking,  was  never  presented  to  the  Court.  The  concern  with 
which  the  defendant  was  alleged  to  be  connected  had  been  long  established,  and 
the  only  question  was,  whether  he  had  divested  himself  of  his  interest  by  assign- 
ing the  smp,  and  omitting  to  sign  the  partnership  deed ;  and  the  propositions 
ascribed  to  the  Chief  Justice,  that  <^all  who  subscribed  to  the  partnership  fund 
must  be  taken  to  have  assented  to  the  deed, — an  assent  which  the  plaintiffs 
countenanced  by  afterwards  attempting  to  dispose  of  their  interest,' ' — can  scarce- 
ly be  deemed  law.  In  Ellis  v,  Schmoeck  the  defendants  had  all  attended  meet- 
ings, and  had  been. active  in  the  concern.  In  Braithwaite  v.  Skofield  they  were 
all  parties  to  the  resolution,  which  was,  in  substance,  the  order  for  the  work  in 
respect  of  which  they  were  sued.  In  Bird  v.  Aston  there  was  a  *deed  p^gg 
executed  by  all.  And  in  Dickinson  v.  Valpy,  10  B.  &  C.  140,  tried  be-  *- 
fore  Burrough,  J.,  at  the  Bridgewater  Summer  assises  1829,  Parke,  J.,  said,  upon 
motion  for  a  new  trial  in  the  Court  of  King's  Bench,  <'In  this  case  it  is 
very  difficult  to  say  that  there  was  sufficient  evidence  to  go  to  the  jory 
that  the  defendant  actually  was  a  partner;  because  all  the  acts  proved  and 
relied  upon  at  the  trial  WM*e  equally  consistent  with  the  supposition  of  an  in- 
tention on  his  part  to  become  a  partner  in  a  trade  or  business  to  be  aftenrards 
carried  on,  provided  certain  things  were  done,  as  with  that  of  an  existing  part- 
nership. There  is  a  great  difference  between  the  two  cases.  If  there  is  a  con- 
tract to  carry  on  any  business  by  way  of  present  partnership,  between  a  certain 
definite  number  of  persons,  and  the  terms  of  that  contract  are  unconditional  or 
complete,  I  have  already  said  that  the  partners  give  to  each  other  an  implied 
authority  to  bind  the  rest  to  a  certain  extent.  But  if  a  person  agree  to  become 
a  partner  at  a  future  time  with  others,  provided  other  persons  agree  to  do  ihe 
same,  and  advance  stipulated  portions  of  capital,  or  provided  any  other  previons 
conditions  are  performed,  ho  gives  no  authority  at  all  to  dUy  other  individual, 
until  all  those  QonditioQB  aie  perfontted.    If  any  of  the  other  intended  paitnera 
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in  the  mean  time  enter  into  contracts,  it  seems  to  me  to  be  clear  that  he  is  not 
bound  by  them,  on  the  simple  ground  that  he  has  never  authorized  them 
(always  supposing  that  he  has  not  held  himself  out,  directly  or  indirectly,  to  the 
party  with  whom  the  contracts  are  made,  as  having,  in  substance,  given  that 
authority).  In  those  cases  in  which  a  plaintiff  has  not  been  induced  by  the 
defendant's  representation  to  give  credit  to  him,  but  seeks  to  fix  him  because  he  has 
recMy  authorized  the  contract  to  be  made,  the  plaintiff  must  show  that  authority, 
and  an  authority  upon  condition  not  performed,  is  no  authority  at  all/' 
*7901  *^^  Harvey  v,  Kay,  9  B.  a  C.  356,  a  deed  had  been  executed,  and 
•J  the  defendaifts  came  within  its  terms;  but  in  Bourne  v.  Freeth,  9  B.  & 
C.  639,  the  defendant  was  holden  not  a  partner,  because  the  partnership  was 
contemplated  only,  not  executed.  Lord  Tenterden  said,  ''  The  question,  whe- 
ther he  did  hold  himself  out  to  the  world  as  a  partner,  depends  entirely  on  the 
effect  of  the  prospectus  which  he  signed.  That  instrument  indicates  that  a 
company  was  about  to  be  formed,  not  that  one  was  actually  formed.  It  shows 
only  that  it  was  in  the  contemplation  of  the  parties  who  had  subscribed  their 
names  to  it,  to  establish  a  company  on  certain  conditions." 

In  the  present  case  everything  remained  to  be  accomplished,  and  it  would  be 
impossible  to  say  with  whom  the  defendants  were  associated;  whether  wi^ 
those  who  had  signed  the  deed,  or  those  who  had  not  signed :  or  with  those  who 
had  paid  the  first  instalment,  and  not  the  second ;  or  the  second,  and  not  the 
third.  The  payments  made  by,  and  the  letters  addressed  to,  the  defendants, 
gave  them  no  actual  interest ;  but  merely  a  possible  interest  in  case  the  under- 
taking should  be  brought  to  bear.  The  directors  are  the  persons  solely  respon- 
sible for  the  expenses  of  such  a  concern ;  Nockells  v,  Crosby ;  if,  indeed,  the 
plaintiff  can  have  any  claim  at  all  upon  engaging  with  an  association,  at  that 
time,  illegal.     Josephs  v.  Pebrer,  3  B.  &  C.  639. 

In  reply  it  was  urged,  that  a  deed  was  not  essential  to  the  establishment  of  a 
partnership :  that  many  partnerships  are  conducted  without :  that  it  is  imma- 
terial to  the  public  whether  the  partners  observe  the  terms  of  their  agreement 
among  themselves;  and  that  an  individual  who  gives  credit  can  inquire  no 
farther  than  for  the  names  announced  at  the  place  where  the  business  of  the 
company  is  conducted.  Vice  v.  Lady  Anson  was  a  case  touching  an  interest  in 
a  mine,  and  turned  on  the  point  that  nothing  had  been  done  to  give  the  defendant 
*"011  *^^  interest  in  real  property.  In  Dickinson  v.  Valpy,  Parke,  J.,  stood 
*  ^  alone  in  the  position  cited.  In  Harvey  v.  Kay,  Lord  Tenterden  relied 
on  the  defendant's  letters  as  being  conclusive  against  him :  and  in  Bourne  v. 
Freeth,  the  undertaking  was  never  actually  commenced,  like  the  present,  by  the 
purchase  of  premises  and  the  employment  of  tradesmen.  Cur,  adv.  vult, 

TiNDAL,  C.  J.  This  action  was  brought  by  the  plaintiff  against  the  seven 
defendants,  to  recover  the  amount  of  a  demand  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendants,  and  for  work  and  labour  done  and  materials  found 
by  the  plaintiff  for  them,  and  at  their  request.  ^.rt: 

It  appeared  at  the  trial  of  this  cause  at  Guildhall,  that  the  contract,  upon  which 
the  action  was  founded,  was  not  made  personally  and  individually  with  the 
defendants,  but  with  the  chairman  and  directors  of  a  certain  joint  stock  company 
called  the  ''  Imperial  Distillery  Company ;"  the  contract  being  a  tender  sent  in 
by  the  plaintiff  on  the  18th  of  July,  1825,  addressed  to  such  chairman  and  direct- 
ors, in  answer  to  an  advertisement  which  had  been  published  by  the  directors  on 
the  24th  of  June,  stating  their  readiness  to  receive  tenders  for  the  supply  and 
erection  of  the  works  in  question.  But  it  was  contended  at  the  trial,  that  upon 
the  evidence  in  this  case,  the  seven  defendants  must  be  considered  partners  in 
Uiis  company,  or,  if  not  partners,  that,  at  all  events,  they  had  allowed  themselves 
to  be  so  held  out  to  the  plaintiff,  and  were  therefore  bound  by  the  contract  of 
the  directors,  aad  liable  to  the  payment  of  the  plaintiffs'  demand. 

Three  questions  were  left  to  the  jury  at  the  trial :  first,  whether,  at  the  tiihe 

^7021  ^^  making  Ihis  contract,  the  defendants  were  partners  in  this  joint  con* 

^  oem ;  in  which  case  the  juxj  were  told  the  verdict  must  be  for  the  '^'plaintiff: 

Vol.  XIX.— 45  2a2 
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'flecondly,  admitting  they  were  not  partners  in  fact,  whether  they  had  by 
their  conduct  held  themselves  out  to  the  plaintiff  as  partners,  or  allowed  them- 
selves to  be  80  represented  at  the  time  of  making  this  contract;  in  which  case, 
also,  the  jury  were  directed  to  find  for  the  plaintiff:  and,  thirdly,  whether, 
admitting  the  defendants  to  have  been  at  one  time  dormant  partners  in  this  con- 
cern, any  one  of  them  had  ceased  to  be  a  partner  before  the  contract  in  ques- 
tion was  made ;  in  which  case  the  jury  were  told  they  were  to  find  for  the 
defendants. 

The  jury  found  a  general  verdict  for  the  plaintiff  for  the  amount  of  his  demand ; 
and  the  case  comes  now  before  the' Court,  upon  a  rule  obtained  by  the  defend- 
ants to  set  aside  that  verdict,  and  for  a  new  trial ;  as  well  upon  the  ground  that 
the  direction  on  the  first  point  was  not  a  proper  direction,  as  also  that  the  verdict 
was  against  the  evidence  given  in  the  cause. 

The  main  and  important  question  in  this  case  undoubtedly  is,  whether,  under 
the  circumstances  proved  at  the  trial,  the  defendants  were  actually  partners  in 
the  Imperial  Distillery  Company ;  for,  if  partners,  the  general  principle  which 
governs  all  partnerships  in  trade  would  apply  to  the  present  case — that  each 
individual  partner  constitutes  the  others  his  agents  for  the  purpose  of  entering 
into  all  contracts  for  him  within  the  scope  of  the  partnership  concern ;  and, 
consequently,  that  he  is  liable  to  the  performance  of  all  such  contracts,  in  the 
same  manner  as  if  entered  into  personally  by  himself. 

But  before  we  give  our  judgment  upon  this,  the  principal  question,  it  may  be 
convenient  to  clear  the  case  of  the  second  point  which  has  been  made,  viz. 
whether  the  defendants  have  held  themselves  out  to  the  world  generally,  or  to 
the  present  plaintiff  in  particular,  as  partners  in  the  present  concern ;  for,  if  such 
shoidd  be  the  result  of  the  evidence,  it  would  render  any  inquiry  into  the  firsl 
question  altogether  immaterial. 

'''Now,  the  evidence'  upon  which  the  plaintiff  contends  that  the  defend-  ^^^^ 
ants  permitted  themselves  to  be  represented  to  the  plaintiff  as  partners  ^ 
in  the  concern  is,  that  the  secretary  to  the  company  had  prepared  a  book  con- 
taining a  list  of  the  names  of  all  those  persons  to  whom  shares  had  been  allotted 
in  the  concern,  in  which  list  the  names  of  the  seven  defendants  had  been  in- 
cluded ;  that  this  list  had  been  left  with  the  bankers  of  the  company  to  enable 
them  to  receive  the  deposits  from  the  contributors,  upon  which  list  the  payments 
had  been  made  and  receipts  given  at  the  banking-house;  and  that  a  copy  of  it 
was  lying  upon  the  table  of  the  counting-house  belonging  to  the  company,  where 
it  was  seen  by  the  plaintiff  when  he  called  upon  the  subject  of  the  contract ;  and 
that,  on  one  occasion,  when  the  plaintiff  was  expressing  a  doubt  about  trusting 
such  a  numerous  company,  the  secretary  opened  the  book,  and  the  plaintiff 
looked  over  some  of  the  names. 

The  book  itself,  when  referred  to,  contained  lists,  on  the  different  pages,  of 
the  names  of  the  several  persons  to  whom  shares  had  been  allotted,  arranged 
alphabetically,  one  leaf  being  assigned  to  each  letter  of  the  alphabet,  and  tbe 
whole  number  of  names  consisted  of  upwards  of  200 ;  so  that  the  merely  open- 
ing the  book  in  the  counting-house  and  seeing  some  of  the  names  could  not, 
in  the  ordinary  course  of  things,  give  any  intimation  to  the  plaintiff  that  the 
names  of  the  seven  defendants  were  included  in  the  lists.  Indeed,  it  is  not 
argued  on  the  ground  that  the  plaintiff  saw  the  names  of  the  defendants  in  this 
list,  but  that  the  bare  circumstance  that  their  names  were  included  in  such  list 
used  for  the  purposes  above  specified,  by  their  own  permission,  was  a  sufficient 
holding  themselves  out  to  the  world  as  partners  in  the  company. 

But,  in  the  first  place,  there  was  no  evidence  that  the  defendants  knew  of  the 
existence  of  any  copy  of  the  list  at  the  counting-house ;  still  less,  any  evidence 
^that  such  list  was  made  up,  or  shown  to  any  oqe,  with  their  permission  rt-rc^^^ 
or  knowledge.  The  holding  ones-self  out  to  the  world  as  a  partner,  as  ^ 
contradistinguished  from  the  actual  relation  of  partnership,  imports  at  least  the 
voluntary  act  of  the  party  so  holding  himself  out.  It  implies  the  lending  of 
his  name  to  the  partnership ;  and  is  altogether  inoompatible  with  the  want  of 
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knowledge  that  his  name  has  been  so  used.  Thus,  in  the  ordinary  instances  of 
its  occurrence,  where  a  person  allows  his  name  to  remain  in  a  firm,  either  exposed 
to  the  public  over  a  shop-door,  or  to  be  used  in  printed  invoices  or  bills  of  par- 
cels,- or  to  be  published  in  advertisements,  the  knowledge  of  the  party  that  his 
name  is  used,  and  his  assent  thereto,  is  the  very  ground  upon  which  he  is  estop- 
ped from  disputing  his  liability  as  a  partner. 

That  there  must  have  been  some  list  of  the  subscribers  to  so  numerous  a  com- 
pany, the  defendants  may,  indeed,  be  taken  to  have  known ;  it  would  have  been 
impossible  to  make  calls  for  deposits,  to  give  notices,  or  to  do  any  of  the  acts 
necessary  for  canying  on  the  concern,  without  a  written  list  of  the  names  of  sub- 
scribers. So  far,  therefore,  the  authority  of  the  defendants  to  the  existence  of 
a  list  may  be  assumed.  But  that  implies  no  authority  whatever  that  a  copy 
should  be  made  out  to  lie  in  the  counting-house,  for  the  purpose  of  being  shown 
to  strangers  who  might  demand  to  look  at  it.  And  still  less  could  the  list  left 
with  the  bankers  be  considered  as  making  any  communication  to  the  world  with 
the  assent  of  the  defendants.  That  list  was  a  matter  in  strict  confidence  and 
privity  between  the  banker  who  received  the  money,  and  the  party  who  called 
with  the  letter  in  his  hand  and  paid  the  deposit.  It  held  out  no  information 
to  the  public,  because  not  communicated  to  any  third  person  whatsoever.  Even 
upon  the  face  of  the  book  itself,  it  conveyed  no  information  of  the  relation  in 
^yge  1  which  the  ^parties  stood  to  each  other ;  as  it  contained  nothing  but  a  long 
^  list  of  names,  without  any  notice  or  heading  whatever ;  leaving  it  alto- 
gether uncertain  whether  the  persons  named  are  partners  in  any  concern  actually 
established,  or  merely  subscribers  to  a  projected  partnership :  and  as  to  the  re- 
ceipt given  by  the  bankers  for  the  deposit,  and  <»lled  the  scrip  receipt,  it  could 
give  no  information  to  any  one ;  for  it  was  a  receipt  given  to  the  directors  eo 
nomine,  and  not  to  the  individual  paying  the  money. 

But,  without  reference  to  the  information  which  the  plaintiff  actually  re- 
ceived from  the  book,  we  think  the  communication  of  this  book  was  no  act  done 
by  the  defendants  themselves,  or  by  their  authority  or  permission,  so  as  to 
make  them  nominal  and  ostensible  partners,  in  contradistinction  to  real  part- 
ners or  sharers  in  the  profits  of  the  concern ;  so  that  the  verdict,  if  it  rested  on 
this  part  of  the  evidence,  cannot  be  supported. 

The  question,  therefore,  must  be  considered,  whether,  upon  the  facts  of  this 
case,  the  defendants  were  partners  in  the  Imperial  Distillery  Company  with  the 
directors  and  other  shareholders,  at  the  time  this  contract  was  made :  for,  by 
the  general  rule  of  law  relating  to  partnerships  in  trade,  each  would  then  be 
liable  to  the  debts  of  the  whole  company  contracted  in  the  course  of  the  trade. 
This  is  a  consequence  not  confined  to  the  law  of  this  country,  but  extending 
generally  throughout  Europe ;  and  it  is  founded,  partly  on  the  desire  to  favour 
commerce,  that  merchants  in  partnership  may  obtain  more  credit  in  the  world ; 
and,  more  especially,  on  the  principle  that  the  members  of  trading  partnerships 
are  constituted  agents  the  one  for  the  other,  for  entering  into  contracts  con- 
nected with  the  business  and  concerns  of  the  partnership ;  so  that  by  the  con- 
tracts of  the  agent  all  his  principals  are  bound.  (See  Pothier,  Traits  du  Con- 
tiit  de  Society,  ch.  6,  s.  1.)  The  question,  therefore,  becomes  this, — ^whether, 
*7Qi)1  ^^  ^^®  ^^™^  ^^  ^^^^  ^contract  made  by  the  directors,  the  relation  between 
^  the  defendants  and  them  was  such,  that  the  directors  were  constituted 
the  agents  of  the  defendants  to  bind  them  by  their  contracts  ? 

The  first  act  done  on  the  part  of  the  defendants  is  an  application  by  letter 
from  each  of  them,  except  one,  requesting  the  name  of  the  party  to  be  inserted 
for  a  certain  number  of  shares  in  the  Imperial  Distilleiy  Company,  and  engag- 
ing to  make  payment  thereon.  All  these  letters  appear  to  have  been  written 
between  the  2d  and  21st  of  March ;  and  so  completely  was  the  company  un- 
formed at  the  time,  that  the  letters  were  addressed  to  Messrs.  Fishers  and  Nor- 
cutt,  who  acted  as  solicitors  for  the  persons,  whoever  they  might  be  (for  it  does 
not  distinctly  appear),  who  were  endeavouring  to  establiah  the  concern.  On 
the  19th  of  March  a  public  meeting  was  held;  whieh  was  attended  by  many 
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Dersons,  whether  by  the  defendants  or  not,  there  is  no  evidence,  at  -which  meet> 
mg,  according  to  the  language  of  the  secretary,  '^  the  company  was  formed/' 

On  the  23d  of  March  an  advertisement  appears,  headed,  ^'  Imperial  Dbtillery 
Company ; — capital  600,000/.,  in  12,000  shares  of  50Z.  each  /'  giving  the  names 
of  the  trustees  and  other  officers,  and  adverting  to  other  particulars  which  it 
will  be  necessary  to  refer  to  afterwards. 

It  was  not  until  the  24th,  the  day  following  the  advertisement,  that  an  an- 
swer was  sent  to  the  different  applicants,  signed  by  the  secretary,  who  had  been 
appointed  in  the  mean  time,  informing  them  that  the  directors  had  appropriated 
a  certain  number  of  shares  to  each,  and  requesting  them  to  pay  the  deposit  of 
five  pounds  per  share  before  the  28th  of  March. 

Now,  the  advertisement  described  the  proposed  undertaking  as  "  The  Impe- 
rial Distillery  Company."  It  is  said  this  description  assumes  that  it  is  a  com- 
pany already  formed :  but  the  very  circumstance  of  publishing  an  advertisement 
proves  that  it  was  only  a  project  '''for  a  company,  not  a  company  actually  |-^»ny 
formed ;  for  if  the  600,000/.  had  been  subs(^bed,  and  the  12,000  shares  ^ 
allotted,  why  publish  an  advertisement  ?  It  could  only  be  intended  for  the 
purpose  of  inducing  others  to  subscribe.  The  description  employed  in  the 
advertisement  of  the  advantages  to  be  gained  by  the  subscribers,  proves  also 
the  object  of  the  publication ;  and  the  conclusion  points  more  directly  to  the 
future  formation  of  a  company :  it  states,  that  '^  A  deed  of  settlement  will  be 
prepared  forthwith,  which  must  be  executed  within  thirty  days  after  the  sane 
shall  be  ready  for  that  purpose ;  and  everv  person  who  shall  neglect  to  execute 
the  same  within  that  time  shall  forfeit  all  share  and  interest  in  the  company. 
The  deed  is  to  contain  all  such  clauses  and  conditions  as  the  standine  counsel 
and  solicitors  to  the  company  shall  deem  necessary.  The  shares  will  oe  forth- 
with allotted  \  and,  until  offices  are  taken,  all  communications  are  requested  to 
be  made  to  the  directors,  at  the  City  of  London  Tavern.'' 

Now,  this  advertisement  is  the  basis  of  the  contract  between  the  parties;  it 
is  upon  the  footing  of  this  prospectus,  that  the  seven  defendants  had  their 
Khares  allotted  to  them,  and  paid  their  deposits :  if  they  are  not  partners  under 
this  agreement,  they  are  not  partners  under  any ;  for  they  neither  exchanged 
their  scrip-receipts  for  certificates  of  shares ;  nor  executed  the  deed  when  pre- 
pared \  nor  paid  a  second  call  when  made ;  nor  appeared  at  any  meeting ;  nor 
interfered  with  any  concerns  of  the  company ;  nor  did  any  act  subsequent  to  the 
making  this  contract ;  nor  any  act  before,  other  than  applying  for  shares  and 
paying  the  deposit  of  5/.  per  share,  when  they  learnt  from  the  letter  of  the 
secretary  that  a  certain  number  of  shares  was  appropriated  to  them. 

The  paying  of  the  deposits  must  undoubtedly  be  taken  to  imply  an  assent  to 
the  terms  of  the  ^advertisement ;  that  is,  an  assent  to  ^become  partners  r^eygo 
in  a  company  raising  a  capital  of  600,000/.,  consisting  of  12,000  shares,  ■- 
and  to  be  governed  oy  a  deed  which  should  contain  the  clauses  and  conditions 
to  be  agreed  on  in  future :  but  we  think  it  implies  nothing  more ;  and  that  it 
cannot  be  construed  as  an  assent  to  the  terms  of  a  partnership  already  formed. 

When,  therefore,  instead  of  an  allotment  of  12,000  shares,  the  utmost  that 
were  ever  allotted  scarcely  exceeded  7500 ;  when,  out  of  that  number,  no  more 
than  2300  ever  paid  the  first  instalment ;  when  not  half  the  latter  number  paid 
the  second  instalment,  and  only  sixty-five  subscribers  signed  the  deed  \  we  think 
the  subscribers  were  at  liberty  to  say,  This  was  not  the  trading  company  upon 
which  we  paid  our  deposit;  neither  the  capital,  nor  the  number  of  shares,  bear- 
ing any  reasonable  proportion  to  the  original  plan  and  project.  And  this  the 
more  especially,  because,  by  the  terms  of  the  advertisement,  they  were  taught 
to  expect  that  the  utmost  risk  which  they  encountered  was  the  loss  of  all  share 
and  interest  '<  in  the  concern"  upon  their  refusal  to  execute  the  deed ;  which 
loss  they  appear  to  have  submitted  to. 

There  are  no  £ict8  subsequent  to  the  payment  of  the  deposit  which  in  any 
manner  affect  the  seven  defendants.  On  the  30th  of  June,  the  deed  was  pre- 
pared for  signature;  and  shortly  afterwards  signed  by  the  directors^  and  those  of 
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the  shareholders  who  paid  the  second  instalment,  not  exceeding  sixty-five  in 
number :  and  it  is  not  immaterial  to  observe,  that  so  little  was  the  partnership 
considered  as  fixed  before  the  execution  of  the  deed,  that,  according  to  the  evi- 
dence of  the  secretary,  any  person  producing  a  scrip  receipt,  and  paying  a  second 
call,  whether  an  original  subscriber  or  not,  was  permitted  to  execute  the  deed. 
The  defendantsy  however,  on  this  record,  with  the  exception  of  Plummer, 
*7991  *^^^^^  executed  the  deed ;  nor  did  any  more  than  two  of  them  ever  pay 
■^   the  second  instalment. 
On  the  16th  of  July  there  was  an  advertisement  in  the  Gazette,  making  a 
second  call  for  5/.,  and  informing  the  subscribers  *'  that  it  had  been  determined 
by  the  directors,  that  no  scrip-holder  could  receive  shares  for  scrip  until  he  had 
first  signed  the  deed  of  settlement,  and  no  scrip  could  be  exchanged  for  shares 
after  Monday  the  18th  instant." 

The  defendants,  except  as  above,  neither  exchanged  their  scrip,  nor  executed 
the  deed.  On  the  12th  of  August  the  directors  advertised  that  the  deposits 
would  become  forfeited  on  all  scrip  for  which  the  deed  of  settlement  was  not 
signed,  and  the  first  call  paid  on  or  before  the  23d.  And  on  the  27th  of  Au- 
gust a  second  advertisement  appeared,  declaring,  ''  that  such  deposits  on  the  now 
outstanding  scrip  were  forfeited  for  the  use  and  benefit  of  the  proprietors;  and 
authorizing  applications  to  be  made  for  the  shares  so  forfeited." 

At  this  moment,  therefore,  the  consequence  had  followed  which  the  original 
prospectus  had  declared,  viz.,  ''  the  forfeiture  of  the  deposits,  and  all  interest 
and  share  in  the  oonoern ;"  and  no  anbsequent  oflfer  by  the  directors,  to  allow 
the  subscribers  to  be  restored  to  their  shares  upon  the  execution  of  the  deed, 
ooold  alter  their  relation  to  each  other,  unless  assented  to  by  themselves. 

Upon  this  first  question,  therefore,  whether  a  partnership  was  actually  formed, 
we  think,  if  the  right  to  participate  in  the  profite  of  a  joint  concern  is  to  be 
taken,  as  undoubtedly  it  ought  to  be,  as  a  test  of  a  partnership,  these  defendants 
were  not  entitled  at  any  time  to  demand  a  ^hare  of  profits,  if  profits  had  been 
made;  inasmuch  as  they  had  never  fulfilled  the  conditions  upon  which  they 
subscribed.  We  think  the  matter  proceeded  no  further,  than  that  the  defend- 
ants had  offered  to  become  partners  in  a  projected  concern,  and  that  the  concern 
i^orxfyy  *proved  abortivc  before  the  period  at  which  the  partnership  was  to  com- 
-^  mence:  and,  therefore,  with  respect  to  the  agency  of  the  directors, 
which  is  the  legal  consequence  of  a  partnership  completely  formed,  we  think 
the  directors  proceeded  to  act  before  they  had  authority  from  these  defendants ; 
for  they  began  to  act  in  the  name  of  the  whole,  before  little  more  than  half  the 
capital  was  subscribed  for,  or  half  the  shares  were  allotted.  The  persons,  there- 
fore, who  contracted  with  the  directors,  must  rest  upon  the  security  of  the 
directors,  who  made  such  contract,  and  of  those  subscribers,  who,  by  execu* 
ting  the  deed,  have  declared  themselves  partners,  and  of  any  who  have 
by  their  subsequent  conduct  recognised  and  adopted  the  acts  and  contracts 
of  the  directors;  but  they  have  not  the  security  of  the  present  defendants, 
who  are  not  proved  by  the  evidence  to  stand  in  any  one  of  such  predicaments. 
It  is  unnecessary  to  advert  to  any  of  the  cases  which  have  been  referred  to, 
each  of  which  must  rest  upon  its  own  peculiar  circumstances ;  except  that  with 
respect  to  Perring  v.  Hone,  decided  in  this  court,  we  think  it  right  to  observe, 
that  the  great  point,  whether  there  was  a  partnership  or  not,  does  not  appear  to 
have  been  made  the  prominent  subject  of  argument,  but  to  have  been  rather 
assumed  than  disputed ;  for  the  advertisement  or  prospectus  was  not  brought  to 
the  attention  of  the  Court,  nor  is  there  any  argument  upon  the  terms  of  it.  It 
is  not  incompatible  with  that  determination,  that  the  Court  might  have  held 
the  proof  of  partnership  incomplete,  if  the  same  materials  had  been  brought 
before  them  which  are  presented  to  us. 

Upon  the  view  which  we  have  taken  of  the  two  first  questions  in  this  cas^  it 
becomes  unnecessary  to  give  any  opinion  on  the  third,  as  to  the  divesting  of  the 
liability  of  any  of  the  defendants  by  the  sale  of  their  scrip  before  this  contract 
waa  entered  into. 
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*0n  the  whole,  tberefore,  we  make  the  rule  absolute  for  setting  aside 
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the  Terdict  for  the  plaintiff,  upon  the  broad  ground,  that  we  do  not  think, 
under  the  circumstances  proved,  the  directors  had  any  authority  to  bind  these 
defendants  by  the  contract  upon  which  the  action  is  founded.    Rule  absolute. 


WOMERSLEY  v,  BOUSFIELD.    June  22. 

A  prisoner  in  eoBtody  for  debts  exceeding  300^  is  liable  to  be  brought  up  under  the  oompulsorj 

clause  of  the  Lords*  Act. 

Andrews,  Serjt.,  moved  that  the  defendant,  who  had  been  in  custody  in 
execution  for  debts  not  amounting  to  300/.,  might  be  brought  up  under  the  com- 
pulsory clause  of  the  Lords'  Act,  the  plaintiflf  having  given  him  the  twenty  days' 
notice  of  his  intention  to  require  a  true  account  of  all  his  real  and  personal  estate, 
and  all  encumbrances  affecting  the  same.  Since  the  motion,  he  had  been  charged 
in  execution  at  the  sidt  of  another  creditor  for  500/. ;  upon  which 

Bompas,  Serjt,  contended,  that  he  ought  not  to  be  subjected  to  the  compul- 
sory power  in  the  act  of  83  G.  8,  c.  5 ;  inasmuch  as  the  effect  would  be  to  take 
from  him  all  his  property,  and  still  leave  him  at  the  mercy  of  the  second 
execution. 

There  being  a  suspicion  that  the  detainer  was  collusive,  the  Court  remanded 
the  prisoner  for  a  week;  when,  upon  his  declining  to  give  in  a  proper  schedule, 
he  was  remanded  for  sixty  days,  subject  to  the  consequences  of  his  oontumacj, 
the  Court  being  of  opinion  that,  notwithstanding  the  second  execution,  he  was 
within  the  operation  of  the  statute. 

See  Chappel  v.  Ashley,  5  B.  A&  A.  537. 


*REGULA  GENERALIS.  [*802 

It  is  ordered.  That  from  henceforth,  in  all  special  arguments  in  this  Court, 
notice,  in  writing,  of  the  points  which  are  intended  to  be  insisted  upon  by  each 
of  the  parties  be  delivered  to  the  Judges  at  their  chambers  two  days  before  the 
day  on  which  the  case  shall  be  set  down  for  hearing,  either  by  marking  the  points 
in  the  margin  of  the  books  delivered  to  the  Judges,  or  on  separate  paper :  and 
that  each  of  the  parties  do,  within  the  same  time,  leave  a  copy  of  such  notice  at 
the  chambers  of  the  Lord  Chief  Justice,  to  be  delivered  to  the  adverse  party 
upon  his  application. 

N.    C.   TiNDAL. 

J.  A.  Park. 
S.  Gaselee. 

J.   B.   BOSANQUET 

MEMORANDUM. 

His  Majesty  King  George  the  Fourth  died  on  Saturday,  the  26th  June,  upoB 
which  occasion,  only  one  Judge  sat  in  each  Court  for  the  purpose  of  taking  bail 


AN 


INDEX 


TO  THB 


PRINCIPAL  MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCORD  AND  SATISFACTION. 

Certain  stock  of  the  plaintiffs  was  transferred 
under  a  forged  power  of  a^tomey :  the  Bank 
of  England  offered  to  replace  the  stock  if  the 
plaintiffs  would  first  prove  the  amount  under 
a  commission  of  bankruptcy,  issued  against 
a  firm  in  which  the  for|[er  of  the  power  had 
been  a  partner :  after  this  offer,  the  plaintiffs 
received  a  dividend,  and  engaged  to  tender 
a  proof  of  their  demand  under  the  commis- 
sion of  bankruptcy : 

Held,  that  they  could  not  sue  the  Bank  in 
respect  of  the  stock,  till  they  had  fulfilled 
their  engagement  to  tender  the  proof  under 
the  commission  of  bankruptcy.  Straev  v. 
The  Governor  and  Company  of  the  Bank  of 
England.  Page  754 

ACTION  ON  THE  CASE. 

See  EviDBNCE,  2.    Carrier,  1. 

".  The  plaintiff,  who  had  a  right  to  irrigate  his 
meadow  by  placing  a  dam  of  loose  stones 
across  a  small  stream,  and  occasionally  a 
board  or  fender,  fastened  the  board  by  means 
of  two  stakes,  which  had  never  been  done 
by  his  predecessors : 

The  defendant,  who  had  rights  on  the  same 
stream,  removed  the  stakes  and  the  board 
also: 

A  verdict  having  been  given  for  the  plain> 
tiffin  an  action  for  such  lemoval,  the  Court 
refused  to  set  it  aside ;  holding,  that  the 
defendant  had  no  right  to  remove  the  board 
as  well  as  the  stakes,  on  the  ground  that  the 
stakes  ^ve  the  board  a  character  of  perma- 
neney  incompatible  with  her  own  rights. 
Oreenelade  v.  Halliday.  879 

S  Where  a  party  recommends  an  agent,  by 
making  statements  which  he  knows  to  be 
false,  he  is  responsible  in  damages  for  the 
misconduct  of  tne  agent,  although  it  be  not 
shown  that  the  recommendation  was  given 


from  malice,  or  with  a  view  to  the  pecuniary 
interest  of  the  partv  recommending.  Foater 
and  Another  v.  Eooert  Charlet,  396 

3.  Plaintiff  left  in  i  hackney-coach  in  London, 
and  lost  her  reticule,  containing  a  lOOf.  bank 
post  bill,  endorsed  in  blank ;  she  issued  hand- 
bills proclaiming  her  loss.  Defendant,  a 
banker  at  Brighton,  who  had  never  heard  of 
the  loss,  caahed  the  bill  for  a  stranger  ei^ht 
davs  afterwards.  The  stranger,  on  being 
asked  his  name,  said  he  was  on  a  ioumey, 
and  wrote  on  the  bill  a  fictitious  address  m 
an  illiterate  hand.  The  defendant  did  not 
inquire  at  what  inn  he  was  staying:  Held, 
that  the  defendant  was  liable  for  the  amount 
to  the  plaintiff.    Strange  v.  Wigney,       677 

ADULTERY. 
See  Dower,  1. 

AFFIDAVIT. 
See  PxAcncB,  4. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 
See  Practice,  7. 

AMENDMENT. 
See  Pleadikg,  L    Practice,  6. 

ANNUITY. 

Breaches  need  not  be  assigned  under  8  and  9 
W.  3,  c.  11,  on  non-payment  of  an  annuity 
secured  by  a  warrant  to  confess  judgment  on 
a  mutuatut,  Shaw  v.  The  Marquie  of  Wor^ 
cester,  385 

ARBITRATION. 

Plaintiff,  who  had  taken  a  verdict  subject  jo 
an  award  under  an  order  of  niei  prius,  alter 
the  case  had  been  heard,  and  just  before  the 
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CERTIFICATE. 
See  Bankrupt,  8. 

CLERK  OF  PEACE. 

The  appointmeut  to  the  office  of  clerk  of  the 
peace  is  in  the  custoa  rotulorum  of  each 
county,  and  King's  ooiintv,  in  Ireland,  is  not 
an  exception,  nayley,  J.,  dUt.  Harding 
V.  Pollock  and  Another.  25 

COGNOVIT. 

In  an  action  on  the  case,  defendant  gave  a  cog- 
novit for  2002.,  with  a  defeasance  conditioned 
for  the  performance  of  various  matters  by  a 
given  time,  and  performed  the  matters  (in 
part  at  least)  within  two  months  after  the 
time  stipulated.  Plaintiff  having  issued  exe- 
cution on  the  cognovit,  the  Court  referred  it 
to  the  prothonotary,  to  see  how  much,  if  any- 
thing, ought  to  be  paid  to  the  plaintiff.  Char- 
rington  v.  Laing.  242 

2.  One  of  two  who  had  been  partners,  having, 
after  the  partnership  was  dissolved,  ^iven 
in  an  action  against  the  two  a  eognovu  for 
debt  and  costs  as  between  attorney  and 
client,  without  the  knowledge  of  his  co- 
defendant,  the  Court  set  the  judgment  aside. 
Rathbone  v.  J.  and  D.  Drakrford,  375 

CONDITION  PRECEDENT. 
See  Accoui  and  Satisfaction. 

COSTS. 
See  PxACTics,  1.    Attornst,  3. 

1*  Defendant  was  arrested  for  327/.;  he  ten- 
dered 2502.,  but  did  not  pay  it  into  Court. 
An  arbitrator,  to  whom  the  cause  was  re- 
ferred, awarded  the  plaintiff  only  2502. :  Held, 
not  a  case  to  entitle  defendant  to  costs  for  a 
malicious  and  vexatious  arrest.  Sherwood  v. 
Tayler.  280 

8.  One  of  several  defendants  in  an  action  of 
debt,  having  pleaded  bankruptcy,  plaintiff 
entered  a  nolle  prosequi  as  to  him  :  Held, 
that  such  defendant  was  not  entitled  to  his 
costs  under  6  Eliz.  c.  2,  although  before  plea 
the  plaintiff  was  apprised  of  the  bankruptcy. 
Booth  and  Another  v.  Middleeoat  and  Otherg. 

445 

S.  D.  having  ^iven  a  cognovit  for  3572..  mort- 
gaged certain  premises  as  a  security  for  the 
pavment  of  that  sum,  and  the  costs  of  the 
judgment,  and  all  other  costs  and  charges 
whatsoever  attending  the  same. 

The  mortgagee  having  levied  execution, 
her  ri^ht  to  the  goods  seized  was  disputed  in 
an  action  at  the  suit  of  certain  persons,  who 
claimed  to  be  assignees  of  D.  under  a  bank- 
ruptcy. The  mortgagee  failed  upon  a  first 
trial,  but  succeeded  in  a  second,  D.  proving 
not  to  be  bankrupt : 

Held,  that  the  mortgagee  could  not  claim 
from  D.  the  costs  of  this  action,  as  costs  or 
charges  attending  the  judgment  confessed 

2.  p.  having  stated  at  the  execution  that 
certain  goods  levied  were  not  his  property, 
and  the  sheriff  having,  by  inquisition,  ascer- 
tained that  they  were,  the  mortgagee  was 
holden  entitled  to  claim  of  D.  the  costs  of 
the  inquisition,  if  she  had  paid  thorn  to  the 
sheriff.    Doe  d.  Holt  and  Othert  v.  Soe,  447 


f  4.  Defendant  having  been  arrested  for  11232., 
when  the  plaintiiu  had  the  means  of  knowing 
that  only  7152.  was  due,  was  held  entitled  to 
his  costs  under  43  G.  3,  c.  46,  although  the 
accounts  between  plaintifis  and  defendant 
were  somewhat  complex.  Foreter  and  An- 
other V.  Weston.  527 

5.  In  an  action  on  the  case  for  a  malicious  pro* 
secution,  per  quod  plaintiff  was  falseljr  im* 
prisoned,  one  of  several  defendants  obtainioc 
a  verdict,  is  not  entitled  to  his  costs  under  8 
&  9  W.  3,  c.  11,  if  a  verdict  pass  against  the 
others.    Murray  v.  Nichols  and  Others.  530 

6.  Where  there  are  severnl  defendants  who 
obtain  a  verdict  generally,  the  costs  of  all 
must  be  taxed  at  the  same  time,  altfaongh 
they  defend  separately.  Smith  and  Othen, 
Assignees  of  Cook,  v.  Campbell  and  Otken. 

637 

COVENANT. 

1.  A  covenant  with  a  lessor  of  premises  in  a 
parish,  to  indemnify  the  parisn  against  any 
paupers  which  the  covenanter  may  cause  to 
be  settled  in  it,  is  valid.  Walsh,  Bart.,  and 
Another,  Executors  of  ^ir  H.  iStratheii,  t. 
Fussdl.  •  163 

2.  A  covenant  not  to  sue  upon  a  bond  during 
the  life  of  the  obligor,  and  that  if  any  per- 
son to  whom  the  obligee  should  assign  the 
bond  should  recover  the  principal,  the  obligee 
would  pay  the  obligor,  curing  his  hfe,  inter* 
est  on  the  amount  recovered :  Held,  no  bar 
to  an  action  by  an  assignee  of  the  bond  in 
the  name  of  the  obligee.    Morley  v.  Freer. 

547 

3.  Where  a  lease  of  an  undivided  third  part  of 
certain  mines  contained  a  recital  of  an  agree- 
ment made  by  the  lessee  with  the  lessor,  and 
the  owners  of  the  other  two  thirds,  for  pulling 
down  an  old  smelting  mill,  and  building  an- 
other of  larger  dimensions,  upon  a  waste  near 
the  mines,  and  the  lease  contained  a  covenant 
to  keep  such  new  mill  in  repair,  and  so  leave 
it  at  the  expiration  of  the  term,  but  did  not 
contain  a  covenant  to  build  it :  Held,  that 
such  a  covenant  was  to  be  implied,  and  that 
the  lessor  of  the  one  third  might  sue  upon 
it  in  respect  of  his  interest. 

The  lease  contained  a  demise  of  all  mines 
and  minerals  then  opened  or  discovered,  or 
which  might  during  the  terra  be  opened  or 
discovered,  in  or  under  certain  moors  and 
waste  lands ;  and  also  all  smelting  mills  then 
standing  upon  the  said  lands,  with  full  liberty 
to  sink  shafts  there,  and  to  build  thereon  any 
mills  or  other  buildings  requisite  for  working 
the  mines,  habendum  the  said  demised  pre- 
mises, with  the  appurtenances,  for  twenty- 
one  years.  The  lessor  afterwards  granted 
his  reversion  of  and  in  the  said  demiwd  pre- 
mises, with  the  sppurtenances,  to  6.  B., 
who,  by  will,  devised  the  same  to  the  plain- 
tiffs :  Held,  that  the  covenant  to  build  the 
new  smelting  mill  tended  to  the  support  and 
maintenance  of  the  thing  demised,  and  that 
the  assignee  of  the  reversion  might  therefore 
sue  upon  it.  Easterby  v.  Sampson  and  An- 
other. 645 
4#  Tenant  for  life,  remainder  over,  by  indenture 
demises  to  lessee,  his  executors,  dec,  for 
fifteen  years,  without  any  express  covenant 
for  quiet  enjoyment ;  leasee  is  evicted  by 
remainder- man  afler  death  of  tenant  for  lifoi 
and  before  expiration  of  the  fifteen  yesrs: 
Held,  that  lessee  cannot  maintain  coTenant 
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against  executor  of  tenant  ibr  life.    Adawu 
▼.  Giknty  and  Others,  656 

DAMAGES. 

See  AssxTMPSiT,  1. 

DEED. 

1.  Bf  an  affTMinent  between  defendants  and 
their  creditore,  all  defendants'  stock  in  trade 
was  placed  in  the  hands  of  trustees  for  the 
benent  of  the  creditors,  and  defendants  were 
to  execute  to  the  trustees  a  conveyance  of  all 
their  estate,  in  which  deed  were  to  be  insert- 
ed all  other  usual  clauses.  The  trustees 
carried  on  defendants*  business,  and  paid  the 
creditors  10«.  in  the  pound ;  they  then  ten- 
dered for  execution  by  defendants  a  oonrey- 
ance  of  all  their  estate  containing  a  clause 
of  release,  which  the  defendants  objected  to 
as  insufficient,  and  refused  to  execute  the 
conveyance :  the  instrument  not  having  been 
executed  bv  all  the  creditors,  a  meeting  at 
which  the  defendants  were  called  on  to  exe- 
cute was  adjourned,  that  the  signature  of 
every  creditor  might  be  obtained : 

Held,  that  plaintifis,  who,  as  creditors, 
were  parlies  to  the  above  agreement,  could 
not  sue  for  their  original  debt,  at  least,  till 
the  conveyance,  sucn  as  it  was,  had  been 
executed  by  all  the  creditors,  and  refused  by 
the  defendants.  Tatlock  and  Others  v.  Smith 
and  Others.  339 

2.  Defendant  drew  bills  as  surety  for  the  ac- 
ceptor C.  H.,  and  it  was  provided  by  a  deed, 
to  which  plaintiff,  the  holder  of  the  bills,  as 
well  as  the  defendant,  was  a  party,  that  he 
should  not  sue  defendant  on  the  bills  till  C. 
H.'s  effects  should  have  been  sold,  and  the 
proceeds  applied  in  discharge  of  the  bills. 

C.  H.'s  effects  were  seiz^  and  sold  under 
a  commission  of  bankruptcy,  the  trustee  to 
whom  they  had  been  conveyed  by  the  deed 
in  question  having,  with  the  knowledge  and 
assent  of  the  defendant,  omitted  to  take  pos- 
session of  them  in  time : 

Held,  that  the  plaintiff  was  not  barred  from 
suing  the  defendant  on  the  bills.  Zancot/er 
and  Another  v.  Harriton.  726 

DEMISE. 
See  Landlord  and  Tenant,  2. 

'DEVISE. 

1.  DeTise  of  testator's  freehold  messuages,  stock 
in  the  funds,  money  and  debts,  and  all  shares 
or  prvperfv  which  he  might  be  Dossessed 
of  or  entitled  to,  to  trustees  and  tneir  exe- 
cutors, in  trust  for  testator's  wife  and  chil- 
dren, Slc. 

Codicil  devising  testator's  copyhold  to  his 
wife  till  the  expiration  of  certain  leases,  and 
after  that  to  be  sold,  and  the  money  to  be 
placed  in  the  fiinds  for  the  benefit  ot  testa- 
tor'a  children,  as  directed  in  the  will : 

Held,  that  the  trustees  took  no  interest  in 
the  copvholdi  and  that  the  wife's  interest  ter- 
minated on  the  expiration  of  the  leases. 
Chajman  t.  Prichett.  602 

2.  Testator,  after  bequeathing  pecuniary  lega- 
cies to  his  children,  devisea  to  his  widow  the 
wkole  of  hie  ranaining  property  in  the  Bank 


of  England  or  otherwise,  and  also  a  freehold 
house  m  S.,  a  freehold  estate  in  R.,  a  copy- 
hold estate  in  B.,  and  a  leasehold  estate  in  A., 
with  all  right  and  title  to  the  same :  Held, 
that  the  widow  took  a  fee  in  the  freehold, 
and  a  customarv  fee  in  the  copyhold.  Sharp 
▼.  Sharp,  630 

DISCHARGE. 

See  Insolvent,  2. 

DISTRESS. 
See  Landlord  and  Tenant,  1,  7. 

DOWER. 

Adultery  is  a  bar  to  dower,  atthough  commit- 
ted after  the  husband  and  wife  have  separated 
by  mutual  consent.    Hethrinrton  v.  Graham. 

135 

EJECTMENT. 
See  Practice,  13,  23. 

1.  In  favour  of  a  defendant  in  ejectment,  who 
showed  no  title  to  the  premises  sought  to 
be  recovered,  the  Court  would  not  presume 
a  surrender  of  a  mortgage  term  to  the  owner 
of  the  inheritance,  from  the  circumstance, 
that,  in  1802,  the  Court  of  Chancery  had 
decreed  a  sale  of  the  mortgaged  property  for 
the  payment  of  the  money  borrowed,  and 
that  some  sales  had  taken  place  under  the 
decree :  But  the  defendant  had  not  purchased 
the  land  in  question  under  the  decree,  and 
there  was  no  evidence  of  any  further  pro- 
ceedinga  in  Chancery.  Doe  aem,  Hammond 
and  Others  v.  Cooke  and  Another.  174 

2.  Notice  to  a  weekly  tenant  to  quit  at  the  end 
of  his  tenancy  next  after  a  week  from  the 
date  of  the  notice,  sufficient.  Doe  d,  Camp' 
heU  V.  Scott,  362 

EVIDENCE- 
See  Plsadino,  7.    Libel,  2. 

1.  One  who  admits  he  is  liable  in  respect  of  a 
claim  on  which  an  action  is  brought,  is  never- 
theless incompetent  to  be  a  witness  in  the 
action ;  for  though  contribution  in  respect 
of  the  claim  advanced  be  ultimately  against 
his  interest,  he  has  a  stronger  immediate 
interest  to  defeat  the  action  or  lessen  the 
damages.    Hall  v.  Eex,  181 

2.  In  an  action  on  the  case  for  a  malicious  pro- 
secution, the  plaintiff  is  to  give  primd  faiie 
evidence  of  want  of  probaole  cause,  which 
the  defendant  may  rebut,  if  he  can,  by  show- 
ing the  existence  of  probable  cause. 

Defendant  presented  two  bills  for  perjury 
against  the  plaintiff,  but  did  not  appear  him- 
self before  tne  grand  jury,  and  the  bills  were 
ignored. 

He  presented  a  third,  and  on  his  own  tes- 
timony the  bill  waa  found.  This  prosecution 
he  kept  suspended  for  three  years,  till  plain- 
tiff taking  the  record  down  to  trial,  and  the 
defendant  declining  to  appear  as  a  witness, 
although  in  court,  and  called  on,  plaintiff  was 
acauitted  : 

Held,  sufficient  primd  facie  evidence  of 
want  of  probable  cause.    tViUans  v.  Taylor. 

183 

3.  An  ancient  statement  concerning  the  pay- 
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ment  of  the  tithes  of  a  parish  by  a  moduSf 
signed  by  the  rector  for  the  time  being,  is 
evidence  against  a  succeeding  rector,  as  an 
admisaion  by  hispredecesaor.althougli  foand 
among  the  title-deeds  of  a  land-owner  in  the 
parish,  and  not  in  the  bishop's  registry. 
Maddison  v.  Nuttall.  226 

4.  1.  In  an  action  by  the  assignee  of  an  insol- 
vent, it  is  not  necessary  to  prove  his  petition 
to  the  Insolvent  Debtors'  Court,  as  part  of 
the  assignee's  title. 

2.  The  insolvent  is  an  incompetent  witness 
for  the  assignee,  although  he  be  willins  to 
release  the  surplus  of  his  effects.  Ddafieldt 
Assignee  of  David  Jones,  an  Insolvent,  v. 
Freeman.  294 

5.  Defendants,  A.  and  B.,  were  sued  on  a  bill 
of  exchange  accepted  by  them  while  in  part- 
nership, B.  pleaded  bankruptcy  and  certifi- 
cate, and  the  plaintiff  entered  a  not.  pros,  as 
to  him. 

Having  released  his  surplus  effects,  Held, 
he  was  a  competent  witness  for  A.  Afialo 
v.  Fcurdrinier.  306 

6.  After  the  plaintiff  has  proved,  by  witnesses, 
a  case  of  implied  or  oral  contract,  he  cannot 
be  nousuited  by  the  defendant's  producing 
an  unstamped  written  instrument,  purporting 
to  contain  the  terms  of  the  contract.  Fielder 
V.  Ray.  ,     332 

7.  A  remainder-man  after  a  tenant  in  tail  is  not 
a  competent  witness  for  the  tenant  in  tail,  in 
ejectment  for  the  entailed  property.  Doe  d. 
Lord  Teynham  v.  Tyler.  390 

8.  The  Court  will  not  take  judicial  notice  of 
the  sherifTs  book.    Russell  v.  Dickson.  442 

9.  Plaintiff's  witness  proved  an  acknowledg- 
ment by  the  defendant,  that  he  held  under 
T.,  and  stated  that  he,  witness,  had  drawn  an 
agreement  touching  the  premises  between 
plaintiff  and  T. : 

Held,  that  plaintiff  was  bound  to  produce 
the  writing.  Fenn  d.  T.  Thomas  v.  Grifith 
and  Another,  533 

10.  In  a  suit  touching  the  validity  of  a  parish 
rate,  the  plaintiff  is  entitled  to  inspect  the 

Sarish   books  without  paying   any   costs. 
Jewell  V.  Simpkin  and  Others.  565 

11.  Plaintiff  declared  on  an  agreement  to  employ 
him  at  the  end  of  a  year. 

Defendant  pleaded  the  general  issue,  and 
that  there  was  no  memorandum  in  writing 
6f  the  agreement,  as  reauired  by  the  atatute 
of  frauds.  Plaintiff  replied,  that  there  was 
such  a  writing : 

Held,  he  waa  bound  to  permit  an  inspection 
of  it  by  defendant,  although  it  consisted  only 
of  a  letter  from  defendant'a  agent.  Blogg 
T.  Kent.  614 

12.  Where  a  witness  remains  in  court  after  an 
order  for  witnesses  on  both  sides  to  with- 
draw, it  rests  in  the  discretion  of  the  Judge, 
whether  such  witness  shall  be  heard ;  except 
in  the  exchequer,  where  he  is  peremptorily 
excluded.    Parker  v.  M '  Waiiam.  683 


EXECUTION. 

See  Laitdlord  and  Tsnaitt,  4. 

A  sheriff's  ofHcer,  at  the  request  of  U.,  against 
whom  he  had  to  execute  a  fi.fa.,  contmued 
in  possession  of  the  effects  levied,  and  car- 
riea  on  the  business  of  a  farm  for  U.  during 
three  months ;  an  action  was  then  brought 
by  the  sheriff,  and  judgment  obtained  against 


a  purchaser  of  U.'s  crops,  &c.,  upon  which 
a  balance  remained  in  favour  of  U.  after  de- 
fraying the  amount  to  be  levied  against  U.. 
and  the  attendant  expenses.  The  sheriff 
having  in  his  return  taken  credit  for  the 
expenses  in  carrving  on  the  farm,  and  having 
afterwards,  by  letter,  admitted  the  sum  re- 
covered from  the  purchaser  of  the  cropi^. 
without  repudiating  the  conduct  of  the  offi- 
cer: Held,  that  he,  and  not  his  officer,  vas 
liable  for  the  balance  to  U.,  notwithstanding 
the  officer  had  managed  the  farm  at  U.  s 
requeat.     UnderhUl  v.  Sir  T.  WiUon,  Bart. 
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FINE  AND  RECOVERY. 


1. 1  tne  permitted  to  pass  as  of  a  term  twenty- 
two  years  previous,  upon  payment  of  the 
king'a  silver,  all  surviving  parties  interefteti 
consenting,  upon  its  being  shown  that,  un- 
known to  the  parties,  the  clerk  instructed  to 
pass  it  had  absconded  with  money  inorasted 
to  him  for  payment  of  the  king*s  silver,  when 
that  nayment  alone  was  vranting  to  ooropleie 
the  fine.  Ash  and  Wife  and  WaiU,  Conu- 
sors ;  Gye,  Cenusee.  273 

2.  Scotch  fine.    Hack's  Fioe.  353 

FIXTURES. 
See  Landlobd  ahd  TsjTAjrr,  3. 

FRAUDS,  STATUTE  OF. 

1.  The  plaintiff,  an  occupier  of  land,  at  the 
recjuest  of  the  defendant,  and  upon  a  pro- 
mise of  indemnity,  resisted  a  suit  of  the 
vicar  for  tithes :  Held,  that  this  was  not  a 
promise  required  by  the  statute  of  frsuds  to 
DO  in  writing. 

2.  The  vicar  having  succeeded  in  the  suit, 
plaintiff's  attorney  paid  the  vicar  the  costs 
recovered  from  the  plaintifT.  The  plaintiff 
gave  his  attorney  a  promissory  note  for  tfao 
amount,  and  before  tne  promissory  note  be- 
came due,  sued  the  defendant :  Held,  to  be 
sufficient  proof  of  an  allegation  that  the  plain- 
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tiff  had  paid  the  vicar  s  costs.    Adam 
Dansey, 

FREIGHT 

The  plaintiff,  by  charter-party,  agreed  with  G. 
to  convey  com  at  4«.  6a.  a  quarter.  G.  romle 
a  sub-chsrter  writh  S.,  who  consigned  com  to 
the  defendants  under  the  bills  of  lading,  bf 
which  they  were  to  pay  6s.  a  quarter  freight, 
and  gave  them  notice  to  retain  Is.  6d.  • 
quarter  for  him : 

The  plaintiff  havinff  sned  for  freight  at 
6s.  a  quarter :  Held,  ne  waa  entitled  to  re- 
cover only  4f .  6d,  Miteheneon  v.  Beghie  and 
Others.  190 

GUARANTEE. 

In  April  1825,  defendant  guarantied  the  paf- 
ment  of  money  due  firom  nia  son  to  the  plain- 
tiff upon  a  sale  of  timber.  The  plaintiff 
received  part  payment  of  the  son,  and  msde 
repeated  unsuccessful  applications  to  him  for 
the  residue  till  December,  1827,  when  the 
son  became  bankrupt.  The  plaintiff  never 
disclosed  to  the  defendant  the  issue  of  these 
spplications,  but  in  December  1827  sued  him 
on  his  guarantee  :  Held,  that  the  defendant 
was  not  discharged  by  the  time  that  bid 
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ilapted,  nor  by  want  of  notice  of  the  appli*  I 
:ation8  made  to  hia  eon.    Goring  t.  Ed' 


e] 

cations 

wtonds.  94 

2.  "  I  agree  to  be  eecurity  to  you  for  J.  C,  late 
in  the  employ  of  J.  P.,  for  whatever  you  may 
intrust  him  with  while  in  your  employ,  to 
the  amount  of  502.  :*'  Held,  that  tne  con- 
sideration for  the  guarantee  sufficiently  ap- 
peared.    Newbnry  ▼.  Armttrotig.  201 

3. 1  do  hereby  agree  to  guaranty  the  payment 
of  goods  to  be  delivered  in  umbrellas  and 
parasols  to  J.  and  E.  A.  S.,  according  to  the 
custom  of  their  trading  with  you,  in  the  sum 
of  2002.  Held,  a  continuing  guarantee.  Hat' 
greave  T.  Smee.  244 

4.  **  I  hereby  agree  to  be  answerable  to  K.  for 
the  amount  of  five  sacks  of  flour,  to  be  deli- 
vered to  T.,  payable  in  one  month. 
Nov.  18.  T.  G." 

Held  to  be  a  guarantee  for  flour,  not  ex- 
ceeding five  sacks  delivered  at  one  time,  and 
not  a  continuing  guarantee  for  parcels  deli- 
vered at  various  subsequent  penods,  though 
not  exceeding  in  the  whole  five  sacks.  J&y 
V.  Grows.  276 

INDEMNITY. 
See  Pkacticx,  18. 


INSOLVENT. 
See  EvmsjrcB,  4.  Trespass,  1.  PxAcnc^  15. 

1.  A  payment  by  an  insolvent  to  a  creditor, 
within  three  months  before  the  insolvent's 
imprisonment,  is  void  under  7  6.  4,  c.  57,  s. 
32,  although  the  word  pav  is  not  enoployed 
in  that  section.  Herbert ,  Assignee  of  Anight , 
V.  WiUox.  203 

2.  An  insolvent  is  not  exonerated  from  damages 
unascertained  at  the  time  of  his  discharge, 
although  the  action  in  which  they  are  soueht 
to  be  recovered  was  commenced,  and  judg- 
ment by  default  suflered,  prior  to  his  first 
imprisonment.     WUmer  v.  White.  291 

3.  A  warrant  of  attorney  given  to  a  particular 
creditor  by  one  who  at  the  time  intends  to 
take  the  benefit  of  the  insolvent  debtors'  act, 
is  a  charge  on  property  or  a  transfer  of  it  by 
assignment  within  the  thirty-second  section 
of  7  6.  4,  c.  57.  Sharpe  and  Another,  As- 
signees  of  Harris,  an  Jnsolpent,  v.  Thomas, 

416 

4.  The  sixteenth  section  of  the  7  G.  4,  c.  57, 
which  declares  that  it  shall  be  lawful  for  the 
provisional  assignee  of  the  insolvent  debtors' 
court  to  sue  in  his  own  name  for  the  effects 
of  insolvents,  if  the  court  shall  so  order,  is 
only  afiiirmative  of  the  provisional  assignee's 
right,  and  he  may  sue  with  or  without  such 
order.  Dance,  provisional  Assignee  of  Shep- 
herd,  an  Insolvent,  v.  Wyatt.  486 

5.  A  prisoner  in  custody  (or  debts  exceeding 
300c.  is  liable  to  be  brought  up  under  the 
compulsory  clause  of  the  Lords  Act.  Wo- 
wursley  v.  Bousjieid.  801 

INTEREST. 

Defendants  bound  themselves  bv  deed  to  pay 
15002.  to  be  delivered  to  R.  D.  in  goods,  by 
three  payments  of  5002.  each,  at  three,  five, 
and  seven  months:  Held,  that  the  instrument 
did  not  carry  ioterest.  Foster  and  Others  v. 
Weston.  709 


JOINT  STOCK  COMPANY* 

A  prospectus  was  issued  for  a  distillery  com- 
pany with  a  capital  of  600,0002.  and  12,000 
shares,  and  to  be  conducted  pursuant  to  the 
terms  of  a  deed  to  be  drawn  up.  All  persons 
who  did  not  execute  the  deed  within  30  days 
after  it  was  ready,  were  to  forfeit  all  interest 
in  the  concern.  No  more  than  7500  shares 
were  ever  allotted ;  only  2300  persons  paid 
the  first  deposit ;  only  1106,  the  second,  and 
only  65  signed  the  deed ;  and  the  directors, 
after  the  time  for  pajring  the  second  instal- 
ment had  elapsed,  advertised  that  persons 
who  had  omitted  to  pay  had  forfeited  their 
interest  in  the  concern. 

Held,  that  an  application  for  shares,  and 
payment  of  the  first  deposit,  did  not  consti- 
tute a  partner  one  who  had  not  otherwise 
interfered  in  the  concern,  and  that  the  inser- 
tion of  his  name  by  this  secretary  of  the 
company  in  a  book  containing  a  list  of  sub- 
scribers was  not  a  holding  out  as  partner. 
Fosi  V.  ClifUm  and  Others,  776 

JUDGMENT. 
See  Practice,  17. 

LANDLORD  AND  TENANT. 

1.  It  was  stated  in  a  special  verdict,  that,  by  an 
indenture,  A.  demised  to  B.  all  that  wharf 
next  the  river  Thames  described  by  abut- 
ments, together  with  all  ways,  paths,  pas- 
sages, easements,  profits,  commodities,  and 
appurtenances  whatsoever  to  the  said  wharf 
belonging ;  and  that  by  the  indenture  the 
exclusive  use  of  the  land  of  the  river  Thames 
opposite  to  and  in  fi-ontof  the  wharf,  between 
high  and  low  water  mark,  as  well  when 
covered  with  water,  as  dry,  for  the  accom- 
modation of  the  tenants  of  the  wharf,  was 
demised  as  appurtenant  to  the  wharf,  but 
that  the  land  itself  between  high  and  low 
water  mark  was  not  demised  : 

Held,  that  the  lessor  could  not  distrain, 
for  rent  in  arrear,  barges,  the  property  of  B., 
lying  in  the  space  between  nigh  and  low 
water  mark,  and  attached  to  the  wharf  by 
ropes.  Capel  and  Another  v.  Bussard  and 
Others,  Assignees  qf  Jones  and  Another, 
Bankrupts.  150 

2.  1.  Agreement  for  a  lease,  with  stipulation 
for  the  lessee  to  commence  with  laying  out 
a  considerable  sum  on  the  premises  (the 
lease  to  contain  certain  specified  covenants), 
"  and  in  the  mean  time,  and  until  such  lesfle 
shall  be  executed,  to  pay  rent,  and  lo  hold 
the  same  premises,  subject  to  the  covenants 
above  mentioned :" 

Held,  to  amount  to  an  actual  demise. 
2.  Use  and  occupation  lies  for  constructive 
as  well  as  actuid  occupation.    Finero,  one, 

t:.  V.  Judson  and  Another,  206 

pump  erected  by  a  tenant  during  his  terra, 
ana  slightly  affixed  to  the  freehold,  is  re- 
movable as  a  tenant's  fixture.  Grymes  v. 
Boweren,  437 

4.  A  landlord,  who  seizes  his  tenant's  goods 
under  an  execution,  the  proceeds  of  which 
he  is  obliged  to  refund  to  the  assignees  of 
the  tenant  under  7  G.  4,  c.  57,  s.  34,  cannot 
retain  against  the  assignees  the  amount  of  a 
year's  rent  under  the  6  Ann.  c.  14,  s.  1. 
Taylor  and  Anotker,  Assignees,  <(<.  v.  Lanm 

536 
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5.  1.  Where  the  lessor  of  the  plain tifT,  upon 
affidavit  that  a  tcDancy  under  a  written  in- 
Btrument  has  been  duly  determined,  moves 
that  the  defendant  may  give  security  for 
costs,  a  subsequent  retaking,  if  an  answer  to 
the  motion,  must  be  alleged  with  particu- 
larity and  precision. 

2.  A  notice  on  the  28th  of  September,  to 
quit  on  the  ensuing  25th  of  March,  is  a  suffi- 
cient half-year's  notice  to  quit.  Roe  d.  Du- 
rant  v.  Doe.  574 

6.  A.  mortgagee  is  not  permitted,  under  116. 
2,  c.  19,  to  come  in  and  defend  as  landlord  in 
ejectment,  unless  he  be  interested  in  the 
result  of  the  suit.    Doe  d.  Pearson  v.  Eoe. 

613 

7.  Plaintiff  being  about  to  take  an  apartment 
of  defendant's  tenant,  defendant  promised 
plaintiff  never  to  trouble  him  or  his  properly 
80  long  as  he  paid  the  tenant  the  rent  of  the 
apartment. 

The  plaintiff  paid  the  rent  up  to  a  certain 
period,  and  had  made  a  tender  of  the  residue 
remaining  due,  when  the  defendant,  who  had 
received  no  notice  of  the  tender,  distrained 
plaintiff's  goods  for  rent  due  from  the  tenant 
to  defendant : 

Held,  that  his  right  to  distrain  was  not 
barred.     Welsh  v.  Boss,  638 

LIBEL. 

1.  1.  A  statement  in  a  newspaper  of  the  circum- 
stances of  a  cause  tried  in  a  court  of  justice, 
given  as  from  the  mouth  of  counsel,  instead 
of  being  accompanied  or  corrected  by  the 
evidence,  is  not  such  a  report  of  the  proceed- 
ings of  a  court  of  justice,  as  a  newspaper  is 
pnvileged  to  publish. 

2.  In  mitigation  of  damages,  the  defendant 
was  allowed  under  the  general  issue  to  show 
that  he  copied  this  statement  from  another 
newspaper,  but  was  not  allowed  to  show  that 
it  haa  appeared  concurrently  in  several  other 
newspapers.    Saunders  v.  Mills.  213 

2.  1.  It  is  a  libel  to  publish  in  a  newspaper  a 
story  of  an  individual  calculated  to  render  him 
ludicrous,  although  he  may  have  told  the 
same  story  of  himself 

2.  Proof  that  the  defendant  accounted  for 
the  stamp-duties  of  the  paper  inquestion,  is 
proof  of  publication.     Cook  v.  Ward.      409 

3.  1.  The  declaration  alleged,  that  the  plaintiff 
had  been  appointed  as  surveyor  of  a  company 
or  society,  called  *'  The  New  England  Com- 
pany;" and  had  been  employed  oy  them  as 
such ;  and  that  defendant  libelled  him  in  his 
employment : 

Held,  that  it  was  not  necessary  to  allege, 
with  extreme  precision,  the  description  of 
the  company,  or  to  prove  the  plaintiff's  ap- 
pointment, the  libel  being  alleged  of  the 
plaintiff  in  his  employment. 

2.  The  libel  charged  plaintiff  with  being 
the  most  artful  scoundrel  that  ever  existed, 
and  with  beine  insolvent;  but  the  veriter 
added,  that  he  had  never  disclosed  the  mat- 
ter, nor  ever  would,  except  to  the  person 
whom  he  addressed  and  nis  friend.  This 
latter  assertion  was  omitted  in  the  decla- 
ration : 

Held,  that  the  omission  was  not  material. 
Eutf^rford  v.  Evans.  451 

4.  1.  Defendant  being  a  competitor  with  plain- 
tiffs for  a  contract  with  ttie  navy  board  for 
African  timber,  the  plainti£i  obtained  the 


contract ;  the  defendant  then  agreed  to  tup- 
ply  the  plaintiffs  with  a  portion  of  the  timber. 
and  made  no  objection  to  taking  their  bilU  in 
payment ;  this  agreement,  however,  having 
been  rescinded  on  a  disagreement  as  to  the 
terms,  the  defendant  wrote  to  a  merchant  at 
Sierra  Leone,  who  was  to  supply  the  timbet 
in  question,  and  of  whom  the  defendant  wu 
a  creditor  and  the  sole  correspondent  in  Lon- 
don, a  letter,  reflecting  deeply  on  plaintift' 
mercantile  character,  and  putting  the  mer- 
chant on  his  guard  against  them,  for  which, 
as  a  libel,  the  plaintiffs  brought  an  action. 
The  jury  having  found  for  the  defendant,  the 
Court  ffranted  a  new  trial. 

2.  The  transmission  of  the  letter  by  defend- 
ant to  his  correspondent  held  a  sufficient 
publication  by  defendant.  Ward  and  An- 
other V.  6'iiti(A.  749 

LIMITATION  OF  ACTION. 

By  the  Brighton  improvement  act,  actions 
for  any  injury  done  by  the  commissionefs 
under  the  act,  are  to  be  brought  within  six 
months  after  the  thing  done. 

The  defendants  proceeding  under  that  act 
to  dig  a  sewer,  cracked  the  walls  of  the  plain- 
tiff's house : 

Held,  that  the  plain tifTs  right  of  action  wai 
limited  to  six  months  after  the  day  on  which 
the  crack  was  occasfoned,  and  did  not  con- 
tinue for  as  long  a  time  as  the  crack  continoed. 
Lloyd  V.  Wigney  and  Others.  489 

LIMITATIONS,  STATUTE  OF. 

1.  Plaintiff  sued  in  Hilary  term,  1829,  on  a  debt 
which  accrued  more  than  six  years  before : 
Held,  that  the  9  G.  4,  c.  14,  which  came  into 
operation  on  the  1st  of  January,  16*29.  pre- 
cluded him  from  recovering  on  an  oral  promiae 
to  pay  the  debt,  made  by  defendant  m  Feb- 
ruarv,  1828.     Tovoler  v.  Chatterton.        258 

2.  "  Plaintiff's  claim,  with  that  of  others,  ahall 
receive  that  attention  that,  as  an  honourable 
man,  I  consider  them  to  deserve,  and  it  ia 
my  intention  to  pay  them  ;  but  I  muat  be 
allowed  time  to  arrange  my  affairs,  and  if  I 
am  proceeded  acainst,  any  exertion  of  mine 
will  be  renderea  abortive :" 

Held,  not  an  unqualified  acknowledgment 
from  which  the  Court  could  imply  a  suffi- 
cient promise  to  pay  to  take  a  case  out  of 
the  statute  of  limitations.    Feam  v.  Lemi»- 

349 

LIQUIDATED  DAMAGES. 

See  CooNovrr,  1. 

Liquidated  damages  cannot  be  reserved  on  an 
acreement  containing  various  stipulations, 
of  various  degrees  of  importance,  unless  the 
agreement  specify  the  particular  stipnlation 
or  stipulations  to  which  the  liquidated  da- 
mages are  to  be  confined.  Kemble  v.  Farrm. 
^  141 

MAGISTRATES. 

Defendant,  as  a  magistrate,  committed  to  prison 
as  a  felon,  the  plaintiff,  ag^ainst  whom  a 
charge  had  been  made  of  maliciously  cutting 
down  a  tree  on  premises  in  his  occupation, 
the  property  of  A.  B. :  Held,  that  defendant 
was  not  liable  to  an  action.  Mills  v.  C^ 
lett,  Clerk,  ^ 
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MEMORANDA. 
Pages  200,  348,  481,  802. 

MODUS. 
See  Eyiosscs,  3. 

"mortgage. 

See  Costs,  3.    Laudlobd  ahd  Tsmaht,  5. 

NEW  TRIAL. 

The  Court  will  not  grant  a  new  trial  on  the 
ground  that  evidence  has  been  admitted 
which  ought  to  have  been  rejected,  if,  exclu- 
sive of  such  evidence,  there  be  enough  to 
warrant  the  finding  of  the  jury.  Doe  d.  Lord 
Tetfnham  v.  Tyler.  561 

2.  The  plaintiff  having  been  nonsuited  in  con- 
sequence of  the  accidental  absence  of  a  wit- 
ness whom  he  had  nibposnaed^  the  Court  set 
aside  the  nonsuit,  and  granted  a  new  trial  on 
payment  of  costs ;  although  it  was  objected, 
that,  the  nonsuii  not  having  been  occasioned 
by  any  misconduct  on  the  part  of  the  defend- 
ant, he  was  entitled  to  retain  his  judgment. 
SkUlito  V.  Theed,  753 

NOTICE  TO  QUIT. 
See  EjBCTJiBifT,  2. 

OUTSTANDING  TERM. 
See  Ejbctm EHT,  1. 

PLEADING. 

See  Annuitt,  1.    Libel,  3.    Pbacticb,  20. 
Cabbibb,  1. 

I.  Where  a  verdict  was  taken  by  consent  on 
two  counts,  the  Court,  on  the  application  of 
the  plaintiff,  amended  the  pnostea,  by  enter- 
ing the  verdict  on  one  (to  which  the  evidence 
applied)  although  the  Judge  who  presided  at 
the  trial  declined  to  interfere.  Henley  v.  the 
Mayor  and  Corporation  of  Lume  Regit.  100 

2  Avowry  for  rent  due  from  plaintiff,  as  ten- 
ant of  premises  to  avowant,  under  a  demise 
before  then  made,  at  the  yearly  rent  of 
170i. : 

Held,  not  supported  by  a  proof  of  a  convey- 
ance to  avowant,  to  which  three  trustees,  the 
lessors,  were  psrties,  but  which  was  executed 
by  only  two  of  them.  Fhillpott  v.  Dobin- 
eon.  104 

3.  It  is  a  fatal  variance  to  describe  a  bond,  con- 
ditbned  for  payment  by  A.,  B.,  and  C,  as  a 
bond  conditioned  for  paVment  by  A.,  B.,  and 
D.,  although  the  bond  be  several  as  well  as 
joint,  and  the  action  be  brought  against  A. 
seTsrally.    Adame  and  Othert  v.  Baieeon, 

110 

4.  The  Court  will  not  allow  a  party  to  plead 
in  aatumpeit  matter  which  may  be  eiven  in 
evidence  under  the  general  issue,  unless  the 
plea  be  sinsple,  and  not  likely  to  perplex  the 
plaintiff.     Hammond  v.  Teague.  197 

3.  An  assistant  overseer,  appointed  under  the 
59  G.  3,  c.  12,  and  having,  by  virtue  of  his 
office,  the  poor  rate  in  his  custody,  is  liable 
to  a  penalty  for  refusing  to  produce  it  to  an 
inhabitant  when  lawfully  demanded,  accord- 
ing to  the  17  G.  2,  c.  3. 
S.  The  declaration  alleged  that  4sfendant 


assistant  overseer ;  that  arate  for  the  relief 
of  the  poor  was  made  and  duly  allowed  :  and 
although  defendant,  as  such  assistant  over- 
seer, had  the  rate  in  his  possession,  and  al- 
though plaintiff,  at  a  reasonable  time,  de- 
manded an  inspection  of  it,  and  tendered  ]»., 
yet  defendant  refused  to  produce  it,  whereby 
he  forfeited  20/. : 

Held,  on  motion  in  arrest  of  judgment,  that 
the  count  was  sufficient ;  for  if  the  defendant 
had  the  rate  in  his  custody  as  assistant  over- 
seer, it  mighLbe  presumed  that  it  was  bisduty 
to  produce  it  when  lawfully  demanded.  Ed- 
wardt  V.  Bennett.  230 

6.  Libel.  Defendant  published  that  plaintiff,  a 
proctor,  had  been  suspended  three  times,  oer 
quod  his  neighbours  were  led  to  think  he  had 
been  guilty  of  extortion.  Plea,  thai  he  had 
been  suspended  once  for  extortion :  Held  ill. 
Clarkton  v.  Latoson.  266 

7.  Declaration,  that  plaintiff,  at  the  request  of 
defendant,  and  upon  defendant's  undertaking 
to  indemnify,  defended  an  action  for  the  re. 
CO  very  of  money  in  which  defendant  claimed 
an  interest ;  thst  judgment  was  given  s^ainst 
plaintiff  for  42Z. ;  and  that  he  was  impri- 
soned, and  paid  the  money  under  a  ea.  sa. : 

Held,  that  he  might  recover  against  defend 
ant  this  sum  under  this  count  upon  proof 
of  the  judgment,  without  proof  of  the  capiat  .* 
or  even  on  a  count  for  money  paid  to  defend- 
ant's use ;  the  defendant  having  taken  out  a 
summons  to  be  permitted  to  pay  such  sum 
in  discharge  of  plaintiff's  demand.  Held, 
also,  that  the  above  special  count  did  not 
disclose  a  contract  void  on  account  of  main- 
tenance.    Williamson  v.  Henley.  299 

8.  Defendant  took  plaintiff  by  mistake  under  a 
bail  recognisance,  entered  into  by  a  person 
of  the  same  name,  and  upon  discoverine  the 
mistake,  discharged  him  after  some  little 
delay ;  defendant  having  then  pleaded  the 
recognisance  in  bar  to  an  action  of  trespass 
brought  by  the  plaintiff  for  the  imprisonment, 
the  Court  refused  to  strike  out  the  plea. 
M*  Crandle  v.  Barwise  and  Another.        429 

9.  Defendant  told  J.  P.  that  certain  oranges  of 
J.  P.'s  would  not  have  sold  so  ill  if  plaintiff 
had  not,  before  the  sale,  propagated  a  report 
that  there  were  three  or  four  cargoes  of  oranges 
then  cominff  to  market ;  whereupon  J.  P. 
disoontinueo  employing  the  plaintiff  as  he 
had  before  been  wont : 

Plaintiff  thereupon  sued  defendant  for  in- 
juring him,  by  stating  that  plaintiff  had 
caused  the  loss  on  J.  P?s  oranges,  by  propa- 
gating a  report  that  he  (plaintiff)  had  three 
or  four  cargoes  of  oranges  coming  to  market : 

Held,  a  fatal  variance.     Wood  v.  Adam, 

481 

10.  Trespass  for  breaking  a  close  called  Lord's 
Leys.  Plea,  risht  on  Brock eridge  Com- 
mon, and  that  Lord's  Leys  was  part  of  the 
common.  Replication,  no  right  on  Lord's 
Leys. 

At  the  trial,  plaintiff  admitted  that  defend- 
ant had  a  right  on  all  Brockeridge  Common 
except  the  portion  called  Lord's  Leys,  and 
defendant  aamitted  he  had  no  evidence  of  any 
exercise  of  the  right  on  Lord's  Leys : 

Held,  that  upon  these  pleadings  and  admis- 
sfons,  plaintin  was  entitled  to  judgment. 
Maxvell  v.  Martin,  523 

11.  Declaration,  that  defendant  had  libelled 
plaintiff,  a  proctor,  by  publishing  that  he  bid 
been  suspended  three  times. 
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Plr4,  u  to  one  of  the  nid  tuapeesions, 
that  plaintifi' had  been  once  suspended  by  Sir 

Held,  that  the  libelloos  matter  was  thus 
divisible,  and  the  plea  an  answer  as  to  part. 
Clarkton  v.  Z^vtom,  587 

12.  Averment,  that  defendant  accepted  a  bill, 
sufficient  on  special  demurrer,  although  the 
statute  1  &  2  G.  4,  requires  an  aeceptance  in 
writing.     Chalii  and  Anoiker  v.  Bdthato. 

529 

13.  A  general  plea  of  bankruptcy  under  the 
statute  ought  to  pursue  the  terms  of  the 
statute,  and  conclude  to  the  country.  Sheen 
V.  Garrett.  686 

POSTEA. 

1.  Phiintifis,  as  owners  of  measuagee  in  a 
chapelry,  alleged  aright  to  appoint  a  curate, 
in  virtue  of  their  being  charged  annually  for 
the  repair  of  the  chapel. 

'i'he  proof  being,  that  the  chapel  was  re- 
paired out  of  the  poor-rate,  Held,  that  the 
allegation  was  not  sustained. 

2.  Where  the  point  is  reserved  at  the  trial,  a 
nonsuit  may  be  entered  on  issues  found  for 
the  plaintin,  notwithstanding  there  be  issues 
on  tne  same  record  found  for  the  defendant. 
Shatherd  and  Otkert  v.  Bitkop  qf  Cke$ter 
and  Othert,  435 

POWER. 

Where  A.  B.,  seised  in  fee  of  one  moiety  of 
certain  premises  in  the  county  of  S.,  and  ten- 
ant for  life,  with  power  of  appointment  by 
deed  or  will,  of  the  other  moiety,  devised  as 
follows : — 

**  I  will  give  and  devise  all  my  freehold  es- 
tates in  L.  and  county  of  S.,  or  elsewhere,  to 
my  nephew  J.  R.  for  lire,on  condition  that,  out 
of  the  rents  thereof,  he  do  from  time  to  time 
keep  such  estates  in  repair;*' — Held,  that 
this  did  not  operate  as  an  execution  of  the 
power,  but  passed  that  moietv  only  of  which 
testator  was  seised  in  fee.  Jjenn  dtm.  Naw' 
ell  V.  Soake.  475 

PRACTICE, 

See  Pleadhto,  1,  8.    Ezbctttion.    Bail,  5. 

Venue. 

1.  Where  a  rule  for  judsment  as  in  case  of  a 
nonsuit,  is  discharged  upon  a  peremptory 
undertaking,  costs  mcurred  at  tne  sittings, 
in  oon^quence  of  notice  of  trial,  are  not  al- 
lowed, unless  mentioned  in  the  rule..  JPart- 
ington  V.  Wyatt.  171 

2.  Service  of  a  writ  directed  to  the  chamberlain 
of  Chester,  is  irregular  without  his  mandate 
to  the  sheriff.  Earl  of  Shrewsbury  v.  Hay- 
craft,  194 

3.  Members  of  a  corporation  mav  be  bail  in 
error  for  the  corporation.  BenUy  v.  Mayor 
and  Burge$se$  of  Lyme  Segit,  195 

4.  Where  an  affidavit  is  sworn  by  two  depo- 
nents, the  names  of  both  must  be  specified 
in  the  jurat.    HouXden  v.  Fa99on.  236 

5.  A  new  rule  to  plead  most  be  given  after 
amendment  of  the  declaration,  aluiough  the 
amendment  be  on  payment  of  costs.  AddU 
V.  Themat,  236 

6.  Where  the  defendant  died  before  the  appli- 
cation, the  Court  refused  to  amend  a  %.  fa, 
by  inserting  the  tetfafimi  clause,  riuiijn 
V.  Toftfier.  237 

7.  Affidavit  •*  that  defendant  waa  indebted  to 


plaintiflf  on  a  bill  drawn  by  M.  D.  upon  and 
accepted  by  defendant  and  endorsed  by  M. 
D.  to  plaintifi"  (without  sayinfftbat  the  bill 
woji  drawn  payable  to  order) :  Held  sufficient 
to  hold  defendant  to  bail.    Hughes  v.  Brett. 

239 

8.  Where  added  bail  are,  upon  a  discovery  made 
subsequently  to  their  ailowsnce,  rejected  by 
the  Court,  the  bail  below  (their  names  re- 
maining on  the  reoogniaance)  are,  before  the 
rejection  of  the  bail  above,  competent  to  ren- 
der the  defendant.  Bex  v.  The  Sheriff  ef 
Middlesex  (in  the  cauae  of  Logan  v.  Loud', 

251 

9.  The  proceaa  in  quare  impedii  ia  by  aummons, 
attachment,  and  great  distress;  therefore, 
where  plaintiff  proceeded  by  summons,  to 
which  nihU  was  returned ;  then  by  attach- 
ment, which  recited  that  the  defendant  bid 
been  summoned;  and  then  by  dtsirinetu, 
under  which  the  sheriff  was  ordered  to  TeTj 
482. ;  the  proceedings  were  held  to  he  irre- 
gular. Sir  J.  Tyrell,  Bart.  v.  J.  T.  J«- 
fier,  sued  with  the  late  Archbishop  of  Canter- 
bury. 283 

10.  Tne  plaintiff,  in  an  action  against  the  ac- 
ceptor of  a  bill  oi  exchange,  being  called  oa 
by  rule  to  deliver  up  the  bill  on  payment  of 
debt  and  coata,  waa,  by  delivery  of  the  in- 
atrument,  holden  to  have  complied  with  tbe 
rule,  although  he  had  rendered  it  a  nullity 
by  oonaiderable  erasures.  Tomlins  v.  Law- 
rence. 376 

11.  Writ  returnable  the  3d  of  November  instead 
of  I*  the  morrow  of  All  Souls,"  quashed 
for  irregularity.    Houlden  v.  Fasson.      424 

12.  Return  **  next  after  fifteen  daya  of  St.  Hi- 
lary," irregular.    Adeock  v.  Felton.       441 

13.  The  leaaor  of  the  plaintiff  having  brought 
three  ejectmenta  in  the  Court  of  K.  B.  for 
the  aame  property,  that  Court  stayed  the  pro- 
ceedings m  two,  and  compelled  the  plaintiff 
to  oonnne  himaelf  to  one,  upon  certain  terms 
which  rendered  it  probable  that  in  the  event 
he  would  have  to  pay  the  costs ;  whereupon 
he  brought  an  ejectment  for  the  same  pro- 
perty in  this  Court.  Proceedings  therein 
were  stayed.  Doe  dem,  Carthew  and  Othert 
V.  Brenton,  469 

14.  The  defendant  sent  the  plaintiff  a  copy  of 
a  bill  of  exceptions,  in  order  to  his  concurring 
in  the  statement  of  facts,  and,  at  the  same 
time,  aued  out  a  writ  of  error :  Held,  that  tbe 
plaintiff  had  no  right  to  retain  the  bill  of  ei- 
ceptiona,  in  order  to  frustrate  it,  on  the  ground 
that  the  defendant  had  waived  it  by  suing 
out  a  writ  of  error.     Willans  v.  Taylor.  512 

15.  The  decision  of  a  Judge  of  assize  in  remand- 
ing a  prisoner  under  tne  Lords*  act  is  final 
up  to  that  time.    Briggs  v.  Sharp.  517 

16.  rlaintiff  had  sued  defendant  for  negligence, 
per  quod  plaintiff  became  liable  to  pay  cer- 
tain sums,  and  lost  the  custom  of  A.,  B., 
and  C. 

The  cause  was  referred  under  an  order  of 
N.  P.,  by  which  plaintiff  was  precluded  from 
bringing  any  new  action.  The  arbitrator 
made  an  award  in  favour  of  plaintiff,  who 
nevertheleps  sued  defendant  acain,  the  new 
declaration  differing  firom  the  old  one,  in  stat- 
ing that  plaintiff  had  paid  the  money  he  be- 
fore alleged  himaelf  liable  to  pay,  and  had 
lost  the  custom  of  D.,  E.,  and  T. : 

Held,  that  the  Court  could  not  stay  pro- 
ceedings on  a  summary  application.  iHoaa 
V.  Jay.  5W 
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17.  Demand  of  particulars  of  a  notice  of  aet-off 
delivered  after  a  plea  which  was  a  nullity : 
Held,  no  waiver  of  the  plaintiff's  right  to 
sign  judgment.    Ford  v.  Bernard,  534 

18.  The  sheriff,  without  previoualy  requiring  an 
indemnity,  seized,  under  an  execution  issued 
by  A.  against  L.,  goods  which  were  in  the 

Possession  of  plaintiff  under  a  bill  of  sale  from 
i.,  not  withstanding  notice  of  the  bill  of  sale. 
He  then  applied  to  A.  and  plaintiff  severally 
for  an  indemnity  before  proceeding  further, 
but  both  refused,  and  the  plaintiflTsued  him 
in  trespass  for  the  seizure. 

The  Court  staved  the  proceedings  till  an 
indemnity  should  have  been  given.  Beavan 
V.  DaiMOfi,  Sherif  of  Bedfo^,  566 

19.  A  cause  in  which  there  was  no  notice  of 
set-off  bavins  been  referred  by  order  of  nisi 
prius,  the  judge,  during  the  assizes,  made  a 
second  order  to  enable  the  defendant  to  give 
a  particular  of  set-off: 

Held,  that  the  1  6.  4,  c.  55,  did  not  autho- 
rize this  second  order.  Athmorik  and  Others 
V.  Heatkcote,  596 

20.  A  plea  of  privilege,  after  a  special  impar- 
lance, is  ill  on  demurrer ;  but  the  plaintiff 
cannot  treat  it  as  a  nullity,  and  sign  juogment. 
Godefroy  v.  Jay,  616 

21.  The  sneriff  may,  even  after  he  is  in  con- 
tempt for  not  brmsinff  in  the  bodv,  put  in 
bail  to  surrender  the  defendant  without  the 
consent  of  the  defendant,  and  notwithstand- 
ing the  original  bail-piece  is  still  on  the  file. 
Mmihan  v.  Jome*  and  Others.  ^28 

22.  When  money  is  paid  into  the  hands  of  the 
sheriff  in  lieu  of  bail,  the  defendant  has, 
under  7  &  8  6.  4,  c.  71,  till  the  day  for  oer- 
^eetin^  special  bail  for  giving  notice  of  his 
intention  that  the  money  shall  remain  in 
court  to  abide  the  event  of  the  suit.  Sows 
V.  Softly.  634 

23.  Surety  recognisance  in  ejectment  pursuant 
to  1  6.  4,  c.  87  how  entitled.  Soe  d.  Du- 
rant  v.  Moore.  656 

PRIVILEGE. 

The  clerk  of  the  treasury  of  the  Court  of  Com- 
mon Pleas  is  bound  to  a  personal  attendance 
on  his  duties,  and  therefore  is  not  compel- 
lable to  serve  the  office  of  overseer.  Es 
parte  J^eries.  195 

PROCEDENDO. 

Where  a  cause  was  removed  from  an  inferior 
court  after  interlocutory  judgment,  and  before 
inquiry,  the  Court  refused  to  award  a  proce* 
dtndo.     Godley^.  Warsden,  433 

QUARB  IMPEDIT. 
See  PmAcncs,  9. 

RECOVERY. 

Reeovery  allowed  to  pass,  although  the  war- 
rant of  several  vouchees  was  on  separate 
pieces  of  parchment.  Sawbndge,  Demand' 
ant ;  Jeyes,  Tenant  I  Parsons  and  Others, 
Vomehers.  426 

RE6ULJE  GENERALEa 
Pages  347,  348,  622,  802. 
70L.  XIX.- 


RELEASE. 
See  Covenant,  1. 

REPLEVIN. 
See  Dbvisb,  1. 

SHERIFF. 
See  Practice,  18.    EzBCurioir. 

SHIP-BROKER. 
See  Bankrupt,  12. 

SIMONY. 

The  sale  of  a  next  presentation,  the  incumbent 
being  in  extremis,  within  the  knowledge  of 
both  contracting  parties,  but  without  the 
privity  or  with  a  view  to  the  nomination  of 
the  particular  clerk,  is  not  void  on  the  ground 
of  simonv.    Pox  v.  T%e  Bishop  of  Chester.  1 

STOCK-JOBBING. 
See  Bill  of  Exchange,  1. 

SUNDAY. 
See  AssUMPsrr,  2. 

SUPERSEDEAS. 
See  Bankrupt,  13. 

TRESPASS. 

See  Pleading,  la 

Plaintiff,  a  prisoner,  assiffned  all  his  efiectb, 
under  the  insolvent  debtors*  act,  June  17 ; 
his  wife  continued  to  reside  in  his  house, 
retaining  some  of  the  furniture.  On  the  9th 
July,  the  wife  having  boon  absent  for  two 
days,  and  no  one  being  in  the  house,  defend- 
ant committed  a  trespass  in  an  attempt  to 
distrain  for  rent :  Held,  that  the  wife  had  not 
a  sufficient  possession  to  enable  the  plaintiff 
to  sue  in  trespass.    Topham  v.  Dent.       515 

TROVER. 
See  Attorney,  1. 

TRUSTEES. 
See  Turnpike. 

TURNPIKE. 

In  an  action  against  the  clerk  of  the  trustees  )f 
a  turnpike  road,  under  a  statute  which  per- 
mits the  trustees  to  sue  and  be  sued  in  the 
name  of  their  clerk,  execution  cannot  issue 
affainst  the  clerk  personally.  Wormwdl  v. 
BaUstone,  668 

USE  AND  OCCUPATION. 
See  Landlord  and  Txnant,  2. 

VARIANCE. 
See  Pleading,  2, 3,  9.  Bottomry.  Libbi   S. 

POSTEA. 

VENDOR  AND  PURCHASER. 
By  a  deed  of  1812,  mortgagor  wrignad  to  moit* 


370 


Index. 


gBg«e  apolicy  of  insurance ;  in  a  deed  of  1813, « 
between  the  same  parties,  upon  a  further  I 
advance,  there  was  a  power  to  sell  the  policy 
if  the  mortgage  money  were  not  paid  on  a 
given  dav ;  but  upon  a  further  advance  in 
1822,  with  conversion  of  unpaid  interest  into 
principal  by  a  third  deed,  the  power  was 
omitted : 

The  mortgagee  having  afterwards  adver- 
tised the  poucy  for  sale  under  a  power ^  and 
the  mortgagor  having  refused  to  concur  in 
the  conveyance.  Heul,  that  a  purchaser  was 
entitled  to  recover  back  the  deposit  money 
paid  on  the  sale.    Curling  v.  SkuttlewoHk. 

121 

VENUE. 

The  Court  will  not,  in  a  transitory  action, 
change  the  venue  on  account  of  the  expense 


of  trying  the  eaaae  in  the  county  where  the 
9enue  is  laid,  unless  the  expense  of  trving 
it  there  greatly  preponderates.  Aleou  ▼. 
Cook.  733 

WATER-COURSE. 
See  AcTiov  oa  thb  Case,  1. 

WILL. 

A  will  of  lands  subscribed  bv  three  witnestea, 
in  the  presence  and  at  tne  request  of  the 
testator,  is  sufficiently  attested  within  the 
statute  of  frauds,  although  none  of  the  wit- 
nesses saw  the  testator's  aigneture,  and  odIj 
one  of  them  knew  what  the  paper  wsl 
White  V.  Trueteee  of  the  Britiek  Muitem. 

310 
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CASES 

AT 

NISI    P  R  I  U  S. 


COURT  OF  KING'S  BENCH. 

EOTTmaS  AT  WESTMINSTEB,  AFTEB  TBINITT  TEBM,  1829. 


BXVOKB  LORD  TBNTXaDIir,  0.  J. 


OLEBMONt  «.  TULUDGE.    Jvfyi. 

t 

If  a  witness,  called  for  the  plaintiff,  in  his  cross-examination  admit  that  a  letter  was  written  hy 
him  with  the  authority  of  the  plaintiff,^t  deny  that  a  second  letter  is  of  his  handwriting : 
the  defefidsnt's  counsel  will  not  be  alicrved  to  show  both  letters  to  another  witness,  called 
for  the  plaintiff,  and  ssk  him  whether  he  does  not  belieye  that  she  second  letter  wss  written 
by  the  same  person  who  wrote  the  first. 

MomsT  lent.  Plea — Oenenl  issae.  A  iritnesi,  who  was  called  for  the 
plaintiff,  stated,  that  he  was  present  when  a  sum  of  2(^.  was  advanced  by  the 
plaintiff  to  the  defendant.  This  witness  stated  that  he  was  in  the  habit  of 
writing  letters  for  the  plaintiff;  and  he  admitted  that  a  letter,  put  into  his  hand, 
was  written  by  him  by  the  direction  of  the  plaintifi^  and  signed  by  her.  The 
defendant's  counsel  then  put  another  letter  into  his  hand,  wmoh  he  said  was  not 
written  by  him,  and  he  stated  that  he  did  not  believe  that  it  was  written  or 
flogned  by  the  plaintiff.    A  second  witoess  beine  called  for  the  plaintiff, 

Wj/horn,  for  the  defendant,  wished  to  show  both  the  letters  to  this  witness, 
and  to  ask  him  whetheri  in  his  belief,  the  two  letters  were  not  both  of  the  same 
handwriting. 
^-I       Lora  TsNTEKDEN,  0.  J.    I  think  that  that  question  ^cannot  be  put 

■^  It  was  formerly  held,  that  persons  conversant  witn  handwriting  could  be 
aaked  whether  certain  letters  were  genuine  or  not;  bat  it  has  been  since  hdd, 
that  that  is  not  evidence. 

W^hom,  I  do  not  propose  to  ask  whether  the  second  letter  is  a  genuine  letter 
or  not,  but  whether  ^e  witness  believes  that  the  eecond  letter  was  written  by 
the  same  person  who  wrote  the  first. 

Losd  XKNTsaDSN,  0.  J.    I  think  that  the  question  cannot  be  put.  , 

Terdiot  for  the  piaintiff.---])aiiiages,  20/. 

Chit^f  for  the  phdntiff. 

Jf^bam^  for  the  defendant. 

[Attonieyv-— JMiiMir,  aiidjn-ot0d  ^  i?.] 


It  vsn  established  role  of  evidence,  that  hsndwriting  cannot  be  pioTed  by  oomparisoo  o' 
llw  psyer  uk  dispute  with  psfwrs  aeknoiriedffed  to  be  genaine,  ezeept  in  esses  where  dm  anti  • 
qntyrof  the  wniioff  stakes  it  imiossible  for  a  witness  to  swear  that  he  has  seen  the  fisrty 
writs ;  and,  in  sacn  case,  it  hss  been  held  soffieisnt  that  the  witness  should  have  beoone 
aeqiHBBted  with  the- person**  iaod»  of  signiag* his  name,  by  inspecting  other  sneient  writings 
bear  ihe  sUtB  sigaatm,  pravided  thosrwritiDii  have  been  tnated  m  auihencic^Ma- 

(879) 


380  Doe  d.  Rains  v.  Enell£R.   T.  T.  1829.  [2 

mants  In  the  cue  of  Roe  d.  Bnine  «.  Rawlins,  7  East,  282,  n.  (a),  the  writing  io  diipnte,  wiiidi 
was  about  seventy  years  old,  was  proved  by  comparison  with  the  signature  to  a  deed  of  settle- 
ment.  And  in  the  case  of  Morewood  «.  Wood,  14  East,  327,  a  writing,  also  about  seventy  yean 
old,  was  proved  by  comparison  with  the  signature  to  the  party's  wilC  In  the  case  of  Goodt  d. 
Revett  V.  Braham,  4  T.  R.  497f  which  was  a  trial  at  bar,  an  inspector  of  franks  was  allowed  io 
give  his  opinion  whether  the  pa|>er  in  question  was  written  in  a  natural  or  an  imitated  cbartc- 
ter ;  but  ne  having  stated  that,  in  his  opinion,  it  was  not  a  genuine  handwriting,  the  Court 
would  not  allow  a  paper,  written  by  a  particular  person,  to  be  shown  to  him,  ibrlum  to  state 
whether  the  instrument  in  dispute  was  written  bv  the  same  person.  So,  in  the  case  of  Rex  v. 
Cator,  4  Esp.  117,  Mr.  Baron  Hotham  allowed  an  ^inspector  of  franks  to  be  asked,  rM 
whether  the  writing  was  in  a  natural  or  a  fictitious  hand,  but  would  not  allow  him  to  L 
look  at  some  other  writingjadmitted  to  be  the  defendant's),  and  then  to  be  asked  whether  tbe 
same  person  wrote  both.  Uowever,  in  the  case  of  Gumey  «.  r«angland%  5  B.  &  A.  331,  where 
an  inspector  of  franks  was  calledt  to  state  whether  a  signature  was  genuine  or  an  imitatkm; 
Mr.  Baron  Wood  rejected  the  evidence,  and  the  Court  oT King's  Bencn  refused  a  new  trial,  the 
Court  having  great  doubt  whether  this  was  legal  evidence,  and  saying,  that  even  if  it  was,  it 
would  be  entitled  to  no  weight.  In  the  case  of  Carey  «.  Pitt,  M.  P.,  2  rea.  N.  P.  C.  130,  had 
Kenvon  would  not  allow  an  inspector  of  franks  to  be  asked  whether  a  signature  was  affennioe 
handwriting.  In  that  case,  it  was  probosed  to  prove  the  defendant's  acceptance  to  a  biO  of  ex- 
change by  the  inspector  of  franks,  who  stated  that  he  had  repeatedly  seen  franks  in  the  de- 
fendant's name  pass  the  post  office  (he  being  a  member  of  parliament) ;  and  that,  from  the 
character  in  which  tbsse  franks  were  written,  he  believed  the  aooeptance  tor  be  of  the  de- 
fendant's handwriting ;  but  Lord  Kenyon  held  that  this  was  not  admissible. 


DOE  on  the  demise  of  BAINS  v.  KNELLEB.    Jvly  9. 

[f,  by  a  written  agreement,  A.  agrees  to  let,  and  B.  to  take  a  mearaage  from  a  day  past,  fcr  a 
term  of  ten  vears,  "  at  and  under  the  rent  of  80Z."  This  is  an  agreement  by  B.  to  pay  a  rest 
of  802. ;  ana  therefore  if  there  be  a  power  of  re-entry  in  case  of  a  breach  of  **any  of  the 
agreements  therein  contained,"  A.  has  a  power  of  re«>entryfi>r  non-payment  of  rent,  luthoogh 
there  is  no  express  agreement  to  pay  the  rent. 

Ejsotmsnt  to  recoyer  a  hoose^  situate  in  the  parish  of  Ohrist  Church,  Spit- 
alfields. 

The  defendant  was  tenant  of  the  lessor  jof  the  plaintiff.  It  was  proved  that 
three  quarters'  rent  was  in  arrear,  and  that  there  was  no  sufficient  distress  upon 
the  premises. (a)  *The  agreement  (not  under  seal)  under  which  the  de-  r^^ 
fendant  held  the  premises,  was  put  in.    It  was  in  the  following  form : —     ■- 

(s)  By  the  atat.  4  Geo.  2,  c.  2S,  s.  2,  it  is  enacted,  *<  That  in  all  cmn  between  landk)rd  and 
tenant,  from  and  after  the  24ih  day  of  June,  1731,  as  often  as  it  shall  happen  thai  one  half 
veer's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the  same  is  due,  hath  right 
by  law  to  re-enter  for  the  non-pa]rment  thereof,  such  landlord  or  lessor  shall  and  may,  witboot 
any  formal  demand  or  re-entry,  aerve  a  declaration  in  ejectment  for  the  recovery  of  the  demieed 
premises ;  or,  in  esse  the  same  cannot  be  legally  served,  or  no  tenant  be  in  actual  poseeaaioD 
of  the  premises,  then  to  affix  the  same  upon  the  door  of  any  demised  messuage  ;  or,  in  caie 
such  ejectment  shall  not  be  for  the  recovery  of  any  messusge,  then  upon  some  notorioua  place 
•f  the  lands,  tenements,  or  hereditaments,  comprised  in  such  declaration  in  ejectment,  and  such 
affixing  shall  be  deemed  legal  aervice  thereof:  which  service  or  affixing  such  declaration  in 
ejectment  shall  stand  in  the  place  and  stead  of  a  demand  and  re-entry ;  and  in  case  of  jadg- 
ment  against  the  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entr^,  and  ouster,  it  aball 
be  msde  appear  to  the  Court  where  the  said  suit  is  depending,  by  affidavit,  or  be  proved  apoa 
the  trial  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due  before  the  said  declara- 
tion was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the  demised  premises,  coos- 
tervailinff  the  arrean  then  due,  and  that  the  lessor  or  lessora  in  ejectment  had  power  to  re-enter : 
then  anoTin  every  such  case,  the  lessor  or  lessors  io  eiectment  shall  recover  judgment  and  exe- 
cution, in  the  same  manner  as  if  the  rent  in  arrear  haa  been  legally  demanded,  and  a  re-entry 
made ;  and  in  case  the  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees,  or  other  persoa 
or  persons  claiming  or  deriving  under  the  said  leases,  shall  permit  and  suffer  judgment  to  be 
had  and  recovered  on  such  ejectment,  and  execution  to  be  executed  thereon,  without  ptyinf 
the  rent  and  arreara,  together  with  ftill  costs,  and  without  frling  anv  bill  or  bills  for  relief  in 
e<^uity,  within  six  calendar  months  after  such  execution  executed ;  then,  and  in  such  ease,  the 
•aid  lessee  or  lessees,  his,  her,  or  their  assignee  or  assicDees,  and  all  other  persons  clsiming  and 
deriving  under  the  said  lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or 
equity,  other  than  by  writ  of  error  for  reversal  of  such  judgment,  in  case  the  ssme  shall  be 
•rroneous :  and  the  said  landlord  or  lessor  shall  from  thenceforth  hold  the  said  demised  pre* 
mises  discharged  fix>m  such  lease ;  and  if,  on  such  ejectment,  verdict  shall  pasa  for  the  defood* 
ant  or  defendants,  or  the  plaintiff  or  plaintifiii  ahall  be  nonsuited  therein,  except  for  the  defend 
ant  or  dafendanu  not  confessing  lesse,  entry,  and  ouster,  then,  in  every  such  eass,  ncJ 
Mmdant  or  defendaats  ahall  have  and  reoover  his,  her,  «id  their  full  oottst  Provided  aiir«^ 
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^_       ^''Artdoles  of  agreement^  made  the  1st  day  of  January,  1828,  betweAi 

^  Henry  Rains,  of,  &o.,  of  the  one  part;  and  William  Godfrey  Kneller, 
of,  &c.,  of  the  other  part.  The  said  Henry  Rains  hereby  agrees  to  demise  by  a 
lease  to,  and  the  said  William  Godfrey  Kneller  agrees  to  t&e  a  lease,  and  exe- 
cute a  counterpart  thereof,  of  all  that  messuage,  situate,  &o.,  to  hold  the  same 
from  the  29th  of  September,  now  last  past,  for  ten  years  and  three  quarters, 
wanting^  twenty-fiye  days,  al  and  under  the  clear  yearly  rent  of  80/.  payable 
quarteny,  on  the  usual  days  of  payment  of  rent,  the  first  quarterly  payment 
thereof  to  become  due  on  the  25th  day  of  March,  1828.  And  the  said  Wil- 
liam Godfrey  Kneller  doth  hereby  agree  &om  henceforth  to  repair^  and  keep 
repaired,  the  said  messuage,  &c. ;  and  also  to  insure  and  keep  insured,  the  said 
messuage,  &o.,  in  some  Insurance  Office  in  London,  in  the  sum  of  500/.  And 
it  is  hereby  also  further  agreed,  in  case  the  yearly  rent  hereby  reseryed,  or  any 
part  thereof,  shall  be  in  arrear  and  unpaid  for  the  space  of  twenty-one  days  next 
after  any  of  the  before-mentioned  days  appointed  for  payment  thereof,  the  said 
Henry  Rains,  his  executors,  administrators,  or  assigns,  shall  haye  the  Uke  power 
of  distress  for  such  rent  in  arrear,  as  if  the  lease  had  been  granted  to  him  the 
said  William  Godfrey  Kneller,  by  the  said  Henry  Rains,  of  the  premises  here- 
by agreed  to  be  demised ;  and  also  shall  haye  the  like  power  of  re-entry  upon 
the  premises,  in  case  of  a  breach  of  any  of  the  agreements  Therein  mentioned,  on 
the  part  of  the  said  William  (Godfrey  &ieller,  hu  executors,  administrators,  or 
aaaigns,  as  aforesaid.    In  witness,  &o. 

OarringUmf  for  the  defendant.  I  submit,  that,  under  these  articles,  there  is 
no  power  of  re-entry  for  non-payment  of  rent.  The  power  of  re-entry  is  only  for 
4^1  the  breach  of  any  of  *the  agreements  therein  mentioned }  now,  there  is  no 

-*  agreement  to  paj  rent,  and  the  only  agreements  on  the  part  of  the  tenant 
are,  to  repair  and  to  msure ;  and  it  could  hardly  haye  been  meant,  that  the  pay- 
ment  of  rent  should  bo  one  of  the  agreements,  the  breach  of  which  was  tc 
incur  a  forfeiture,  because  it  is  stipulated,  that,  if  the  rent  is  unpaid  for  twenty 
one  days,  the  landlord  may  distrain.  Now,  if  the  non-payment  of  rent  giyes  the 
landlord  a  right  to  re-enter,  he  might  put  an  end  to  the  whole  term  the  moment 
that  any  rent  was  in  arrear,  although  he  would  not  be  entitled  to  distrain  for  his 
rent  till  after  the  lapse  of  twenty-one  days. 

Lord  Tbntebdbn,  0.  J.  I  think  that  the  words,  ''at  and  under  the  rent 
of  80/.  a  year,"  constitute  an  agreement;  and  I  think,  that  the  lessor  of  the 
plaintiff  might  haye  maintained  assumpsit  for  the  rent  in  this  agreement  I 
think,  also,  that  it  is  not  quite  dear  uiat  the  words  ''like  power  of  re-entry," 
were  not  meant  to  apply  to  cases  where  the  rent  was  in  arrear  for  twenty-one 
days.  This  is  a  yery  confused  agreement,  but  the  lessor  of  the  plaintiff  is  enti- 
tled to  recoyer.  Verdict  for  the  plaintiff. 

Oon^Hy  for  the  lessor  of  the  plaintiff. 

Oarriwftony  for  the  defendant. 

[Attorneys — Eains,  and  Ewington  and  Ohilcote.'\ 

that  nothing  herein  contained  ahall  extend  to  bar  the  right  of  any  mortgagee  or  mortgagees  of 
■uch  lease,  or  any  part  thereof,  who  shall  not  be  in  possession,  so  as  such  mortgagee  or  mort- 
gagees shall  and  do,  within  si^  calendar  months  after  such  jndfi^ent  obtained,  and  execution 
executed,  pav  all  rent  in  arrear,  and  all  costs  and  damans  sustained  by  such  lessor,  person  or 
persons  entitled  to  the  remainder  or  reyersion  aa  aforesaid,  and  peHbrm  all  the  coyenants  and 
sgreements,  which,  on  the  part  and  behalf  of  the  first  leasee  or  lessees,  are  and  ought  to  bo 
performed." 
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♦ADJOURNED  SITTINGS  IN  LONDON,  AFTBB  TKINITY  TEEM,  ^ 

1829.  I-  ' 

BiroaX  LORD  CEHTSBDRN.  C.  J. 


HUMPHRETS  V.  MILLER.    JulyU. 

If  a  libel,  purporting  to  be  a  circular,  written  b^  the  secretary  of  a  society  for  the  protection 
of  trade  against  swindlers,  impute  certain  specific  facts  to  the  plaintiff;  a  witness  cannot  be 
asked  what  he  understands  by  finding  a  person's  name  inserted  in  such  a  circular ;  but  he  may 
be  asked  whether  there  is  any  meaning  in  such  a  circular,  bevond  what  appears  on  the  face  of  iu 

If  the  members  of  such  a  society  aeree  to  contribute  towards  all  law  expenses  respectiof  it, 
and  an  action  be  brought  sgainst  me  secretary  of  it  for  a  libel,  it  seems  that  a  member  of  the 
sooiety  is  a  competent  witness  for  the  defence,  becsuse  an  agreement  by  parties,  thst  they 
will  bear  each  other  harmless  in  doing  wrong,  is  void.  In  this  case  a  member  of  the  sode^ 
was  examined  (qt  the  defence,  but  the  secretary  released  him  before  he  gave  his  cYidence. 

Libel.  The  declaration  stated,  that  the  plaintiff  was  a  wine-meichant^  and 
Custom-hoose  agent,  and  that  the  defendant  was  used  and  aooastomed  to  pub- 
lish certain  notices  or  lists,  purporting  to  contain  the  names  of  certain  penom^ 
signifying  that  they  had  been  giulty  of  tend  in  the  way  of  their  bosinesB,  and 
were  unfit  and  improper  persons  to  be  supplied  with  goods  on  credit;  aid  tbit 
the  inserting  of  the  name  of  a  person  in  such  notioes  or  lists,  with  a  statemeDt 
that  bills  hfui  been  circulated  purporting  to  be  aooepted  by  such  person,  payable 
at  a  banker's  where  he  had  no  account,  did  signify  that  such  person  had  been 
guilty  of  fraud  in  the  way  of  his  business,  and  was  an  unfit  person  to  be  sap- 
plied  with  goods  on  credit;  and  that  the  defradant  well  l^nowing,  Ao.,  pob- 
lished  the  fulowing  Hbel  of  and  concerning  the  pUiintiff  in  hb  said  trade  lad 


<«  IM  MHce,  1828 
Socie^  fif  th4  PirotKtUm  of  Tirade, — TreamuFen^  3bun.  Veret^  Whurd  A  (h., 

Banken^  Lombard  Sireet.     Solicitar,  Mr.  Thanm  MUer,  22  Efy  Float, 

J3Ubom. 

'<  Sir, — I  am  directed  to  inform  you,  that  WiUiaa  Patterson,  achoolmaster, 
formerlY  of  Staines  House,  Barbican  (vide  8th  Notice^  1827),  also  at  28  White 
Hart  Place,  *E[ennington  Lane,  as  grocer,  Ac.,  and  more  recently  of  195  ^ 
Upper  Thames  Street^  has  been  eouTicted  of  felony,  and  sentenoed  to  tnns-  ^ 
portationj  and  tiiat  John  Wright,  formerly  aeting  as  shopman  to  the  above 
William  Patterson,  late  as  d^er  in  wines,  grocery,  &o.,  near  MaidBBhesd 
Bridge,  is  now  residing  at  Beading,  Bericshire. 

^'  I  am  also  directed  to  inform  you,  that  bills  haye  been  circulated,  puipettp 
ing  to  be  drawn  by  William  Crawford  &  Co.,  45  Ludgate  Hill,  on,  and  aooepted 
by,  Thomas  Humphries,  9  Water  Lane,  Tower  Street,  made  payaJble  at  a  bank- 
er's where  he  had  no  account;  also,  that  John  George  Jelf  (vide  9th  Notice, 
1828)  has  been  convicted  and  sentenced  to  be  transported;  and  that  Jacob 
Manger,  cheesemonger,  late  of  309  Black£riars  Boad  (vide  11th  Notice,  1828), 
and  since  of  Mount  Street,  Orosvenor  Square,  is  now  in  Whitecross  Street 
Prison.  «  By  order  of  the  committee, 

<<  THOM4U9  MiLUEB,  Secretary. 

"  22  Ely  Place,  July,  1828. 

In  some  of  the  counts  it  was  charged,  that  the  names  of  the  plaintiff  and  the 
other  persons  were  printed  in  a  conspicuous  manner,  by  which  it  was  meant  to 
be  imputed,  that  the  plaintiff,  by  accepting  the  bill,  had  been  guilty  of  fraud; 
and  in  others,  that  he  was  an  unfit  person  to  obtain  goods  on  credit  (a) 

,  (a)  As  it  was  held  in  the  case  of  Goldstein  v.  Foss,  2  C.  &  P.,  Add.  p.  iii.,  Chat  a  declira- 
tion  for  a  libel,  which  did  not,  on  the  face  of  it,  import  the  meaning  applied  to  it,  to  make  it 
actionable,  was  bad,  without  an  introductory  allegation ;  the  form  ofsuch  allegation  in  the  dif- 
ferent counts  of  this  declaration  may  be  acceptable,  as  it  is  believed  that  no  form  of  the  kind  is 
to  be  found  in  the  printed  collections. 
Ftnt  Mimi.^After  the  general  allegation  of  good  character,  and  an  allegation  that  the  pisin- 
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*9]  ^Pleas — ^The  ffeneni  issue  and  two  special  pleas,  the  one  stating  the 
*101  *^^^P^S  ^^  a  oil!  by  the  plaintiff,  pavable  at  ^Messrs.  Veres,  Ward,  & 
-'  Co.'s,  which  was  refused  payment  -,  and  that  the  plaintiff  made  the  bill 
pavable  at  the  said  bankers',  wiUiout  any  expectation  of  haying  effects  there  wheu 
it  became  due.  The  other  plea  of  justification  was  more  general  in  its  form. 
Replication  de  injuria. 

It  appeared  tl^t  the  defendant  was  the  secretary  of  a  society,  called  ''The 
Society  for  the  Protection  of  Trade,"  and  that  he  had  sent  a  copy  of  the  letter 
in  question  to  eyery  member  of  that  society. 

The  publication  having  been  proved,  the  plaintiff's  counsel  wished  to  ask  one 
of  the  witnesses,  what  he  understood  by  finding  a  man's  name  inserted  in  one 
of  these  letters. 

Scarlett^  A.  G.    I  must  object  to  this.    There  have  been  cases  where  names 

*111   ^°^^  ^^^  ^^^  P^^  down,  and,  *in  those  cases,  evidence  was  given  of  what 
-'  was  meant;  bdt  this  letter  professes  to  state  specific  &otB. 
F,  PoUockf  for  the  plaintiff,    in  those  cases  it  was  sti^ed,  that  the  party  was 

an  unfit  person  to  become  a  member  of  that  society. 
Lord  Temtxbdsn,  0.  J.    That^  unexplained  by  evidence,  mi^c  mean  any- 

tifi*  carried  on  the  buaineae  of  a  wine- merchant  and  euelom-houae  agent,  and  had  never  been 
suspected  of  the  ofiences  and  miaconduct,  dec,  it  proceeded  as  follows  t^'*  That,  also,  before 
and  at  the  time  of  the  committinf^  of  the  grievanoes  by  the  said  defendant,  as  hweinafter  in 
this  and  the  two  next  couits  mentioned,  divers  persons  had  been  associated  together  under  the 
name  and  desc^ption  of  a  '  Society  for  the  Protectbn  of  Trade,'  and  the  said  defendant,  under 
colour  and  pretence  of  being  the  secretarv  of  the  said  society,  had  from  time  to  time  published, 
and  caused  and  procured  to  be  i>ubliBhea,  and  was  used  and  aecustomed  to  publish  and  cause  to 
be  published  eertain  lists  or  noticea,  purporting  to  be  made  or  given  by  the  order  of  the  com- 
mittee of  the  said  society,  and  by  the  said  defendant  as  secretary  thereof,  containing  therein 
the  names  oi  certain  p€r»cns\  for  the  purpose  of  denoting  or  signifying,  that  the  said  last-men- 
tioned persons  had  been  guilty  of  frmtd  m  the  way  tfweir  trade  or  bu9ine§t,  and  were  unfit  or 
improper  persons  to  be  supplied  with  goods  on  credit,  and  in  which  said  lists  or  notices  so  pub- 
lished ana  caused  to  be  published  by  the  said  defendant,  as  aforeaaid,  the  namea  of  the  aaid  last- 
mentioned  persons  were  printed  in  a  conspicuous  manner :  and  before  and  at  the  time  of  the 
committing  of  the  srievancea  by  the  said  defendant,  as  hereinafter  in  this  and  the  next  two 
counta  mentioned,  tro  iirintin|[  and  publiabing,  and  causing  to  be  printed  and  published  by  the 
said  secretary  of  the  said  society,  in  one  of  the  said  noticea  or  lists,  of  the  name  of  a  peraoa 
engitfed  in  trade  or  business,  in  a  ooniy>icuous  manner,  as  aforesaid,  together  with  a  statement, 
that  Dills  had  been  circulated,  purporting  to  be  drawn  on  and  accepted  oy  such  person,  payable 
at  a  banker'a  where  he  had  no  acooant,  did  import  and  signify,  that  the  said  peraon  had  beea 
guilty  of  fraud  in  the  way  of  his  aaid  trade  and  buaineaa,  and  was  an  unfit  and  improper  person 
to  be  supplied  with  goods  on  credit.**    That  the  defendant,  well  knowing  the  premises,  but 

Seatly  enyjring,  &c.,  published  of  and  concerning  the  plaintiff,  in  the  way  of  his  said  trade, 
e  libel  an  question.  The  whole  notice  was  set  out  with  innaaodoee,  sad  the  count  then  pio- 
ceeded  aa  ioUowB:^-"In  which  aaid  libel  the  words  William  Patteraon,  John  Wright,  W. 
Patteraon,  William  Crawford  &  Co.,  Thomaa  Humphries,  John  George  Jelf,  and  Jacob  Man- 
ger were  printed  in  a  conspictious  manner,  and  thereby  then  and  there  meant  to  insinuate  and 
cause  it  to  be  suspected  ania  believed  of  and  concerning  the  aaid  plaintiff,  that  the  aaid  plaintiff 
had  been  guilty  of  fivud  in  accepting  and  being  privy  to  the  circulation  of  bills  of  exchange, 
made  payable  at  a  banker's  where  he  had  no  effects  or  account,  and  was  unfit  to  be  trusted 
with  goods  on  credit  in  the  way  of  his  said  trade  and  business  as  aforesaid.'* 

The  geumd  and  third  oonnu  set  out  parts  of  the  libel,  without  any  prefatory  allegation,  and 
merely  stated,  "  that  the  aaid  defendant,  aasnch  secretary  as  aforesaid,  contriving,  and  intending 
further  to  injure,*'  &c. 

The  famrtk  count  was  similsr  to  the  first,  except,  that  it  imputed,  that  the  insertion  of  the 
names  in  the  lists  signifisd  that  the  persons  were  unfit  and  improper  persons  to  be  supplied  with 
goods  on  credit  in  the  way  of  their  trade  and  buaineaa,  instead  of  aa]riiig  that  they  nad  been 
guilty  of  fraud. 

The  JC^A  count  was  similar  to  the  second,  onlv  having  the  like  alterations. 

The  Mtgtk  count  was:-*'*  That  before  and  at  tas  time  of  committing  of  the  grievancee  by  the 
aaid  defendant  as  hereinafter  in  this  and  the  next  count  mentioned,  the  said  defendant  had  been 
and  waa  the  aecretary  of  a  society  for  the  protection  of  persons  engaged  in  trade ;  and  as  such 
secretary,  the  said  defendant,  before  the  time  of  the  committing  of  the  grievances  by  the  said 
defendant,  as  hereinafter  in  this  and  the  next  count  mentioned,  nad  been  used  and  accustomed 
to  publish  lists  for  the  use  of  the  members  of  the  said  last-mentioned  aociety,  containing  therein 
the  namea  of  persons  who  had  been  guilty  of  fraud  in  the  way  of  their  aaia  trade  and  business, 
and  were  on  that  account  unfit  and  improper  peraons  to  be  supplied  with  goods  on  credit  in  the 
way  of  their  said  trade  or  business  as  aforesaid.  Yet  the  said  defendant  welt  knowing  the 
premises,"  &c.  It  then  set  out  the  part  of  the  libel  that  respected  the  plaintiff,  with  innuen- 
does ;  and  there  was  another  count  with  this  prefatory  allegation,  but  stating,  that  the  inaert- 
ing  of  the  names  in  the  list  imputed  that  the  persons  were  unfit  and  improoer  oersons  to  be 
trusted  and  dealt  with  on  credit  in  the  way  of  their  said  trade  and  buaineas. 
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thing;  and  it  does  not  necessarily  impute  dishonesty.  It  might  be,  that  tho 
party  was  an  ill-tempered  man,  and  that  they,  therefore,  did  not  like  him  to 
belong  to  their  club.  This  letter  does  not  state  anything  obscure,  or  anything 
that  requires  explanation.  It  states,  as  a  fact,  that  a  particular  person  has 
drawn  bills,  under  particular  circumstances. 

Brougham^  for  the  plaintiff.  We  wish  to  show,  that,  independently  of  what 
is  stated  in  the  letter,  the*  mere  circumstance  of  a  person's  name  being  put  in 
this  list  has  a  meaning. 

Lord  TsNTERDEN,  C.  J.  In  the  case  of  Goldstein  v,  Foss,  2  C.  &  P.  252, 
and  Add.  iii,  several  persons  were  said  to  be  unfit  to  become  members  of  a 
society,  without  more  ]  but  here  the  difference  is  manifest :  this  letter  professes 
to  state  distinct  specific  facts  as  to  each  person. 

F,  Pollock.  I  wish  to  ask  the  witness,  whether  there  is  any  meaning  in  this 
letter  beyond  what  appears  on  the  &oe  of  the  paper. 

Lord  Tenterden,  C.  J.    I  will  allow  you  to  ask  that  if  you  choose. 

The  question  was  put ;  but  the  witness  stated,  that  he  "Sras  not  aware  ^^^^ 
of  any  meaning  beyond  that  which  the  words  imported.  ^ 

For  the  defence,  Mr.  Eaton,  one  of  the  members  of  the  society  of  which  the 
defendant  was  secretary,  was  called.  He  admitted,  on  the  voire  dire,  that  he 
would  be  liable  to  pay  a  share  of  the  expenses  of  this  cause,  as  there  was  a  role 
of  the  society,  that  the  subscribers  should  contribute  to  all  law  expenses. 

Brougham^  for  the  plaintiff,  objected  that  the  witness  was  interested. 

Scarlett,  A.  O.,  contrdk.  This  agreement  among  the  subscribers  is  good  for 
nothing.  If  this  letter  is  a  libel,  and  a  judgment  passes  for  the  plaintiff,  Bfr. 
Miller  is  a  wrong-doer^  and  cannot  reooyer  oyer^  there  being  no  contribatioQ 
among  wrong-doera 

Bi^ugham.  This  is  not  a  case  of  contribution.  These  parties  are  bound  to 
bear  each  other  harmless. 

Lord  Tenterden^  C.  J.  A  contract  between  parties,  that  they  will  bear 
each  other  harmless  in  doing  wrong,  is  void.  However,  if  this  party  would  be 
liable  for  a  share  of  the  expenses,  in  the  event  of  a  judgment  passing  against 
the  present  defendant,  he  is  incompetent. 

F,  Pollock,  Though  between  tort  /ea9or$,  there  is  no  contribution,  would  not 
the  law  enforce  an  agreement  of  this  kind  where  the  wrong  was  accidental  ? 

Scarlett,  A.  O.  The  rule  of  this  society  is,  that  the  members  shall  contribnte 
to  all  expenses.  Now,  that  must  be  taken  to  mean  legal  expenses,  and  not 
expenses  inourrinff  bv  publishing  libels.  If  this  is  an  innocent  publicatioD, 
thu  witness  uuiy  be  liable  to  contribute  towards  *the  costs;  but  if  it  be  a  ^^^ 
libel,  Mr.  Miller  cannot  recover  over.  This  witness  has,  therefore,  an  in-  *■ 
terest  to  make  it  out  a  libel ;  and,  therefore,  he  oomes  now  to  speak  against  his 
interest. 

Lord  Tentbbden,  C.  J.  I  think  it  a  very  doubtful  matter ;  there  is  a  great 
deal  of  doubt.     I  should,  therefore,  be  disposed  to  receive  the  evidence. 

Before  the  witness  was  examined,  Mr.  Miller  gave  him  a  release. 

Lord  TsNTBBDSN,  C.  J.  That  will  prevent  mr.  Miller  from  calling  upon 
the  witness,  but  it  will  not  prevent  any  of  the  other  members  from  doing  so, 
unless,  indeed,  it  prevents  Mr.  MiUer  from  suing  any  of  them. 

Mr.  Eaton  was  examined. 

For  the  defence,  evidence  was  given  in  support  of  the  pleas  of  justification. 

Yeidiet  for  the  defendant 

Brovgham,  F.  Pollock,  and  Kdfy,  for  the  plaintiff. 

SoarkU,  A.  O.,  and  Follett,  for  the  defendant. 

[Attorneys--^.  Barriion,  and  T,  MiUer.'] 

See  the  casea  of  Goldstein  v.  Foas.  3  C.  &  P.  353,  and  Add.  iii. ;  and  Getting  a.  Foai, 
t  C.  &  P.  160. 
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*14]  *POCOCK  t;.  RUSSELL,  Gent.    July  10. 

Where  an  attorney  \a  employed  by  one  peraon  to  aae  out  a  oommisaion  of  bankrupt  on  the 
petition  of  another  peraon,  the  peraon  ao  employing  the  attorney,  and  not  the  petitioning  cre- 
ditor, ia  the  peraon  liable  to  pay  the  attorney  the  coata  of  auing  out  the  commiasion. 

Assumpsit  for  goods  sold  and  delivered.  The  defence  was  a  set-off;  and  it 
appeared  that  the  defendant,  who  was  an  attorney,  had  been  employed  by  the 
plaintiff  to  sue  out  a  commission  of  bankrupt  on  the  petition  of  a  person  named 
Wilkins;  and  his  bill  for  procuring  the  commissioD  came  to  more  than  the 
amount  of  the  plaintiff's  claim. 

Scarlett,  A.  O.,  for  the  defendant,  contended  that,  under  these  circumstances, 
the  defendant  was  entitled  to  a  verdict. 

F,  PbUockj  for  the  plaintiff,  submitted  that  Wilkins,  and  not  the  plaintiff,  was 
liable  to  pay  for  the  commission.  He  cited  Finchett  v.  How,  2  Camp.  275 ;  (a) 
in  which  Lord  Ellenborough  held,  that  the  petitioning  creditor  and  another 
could  not  be  sued  jointly;  and  contended  that  a  fordorij  a  third  person  could 
not  be  sued  alone. 
^^p^        *Lord  TsNTEBDEK,  C.  J.     Wilkins,  in  this  case,  never  was  liable,  and 

^  never  could  be  made  liable.  The  plaintiff  is  the  employer  of  the  defend- 
ant, and  must  pay  him.     Therefore,  the  defendant  is  entitled  to  the  verdict. 

Verdict  for  the  defendant. 

F,  Pollock  and  Starkie,  for  the  plaintiff. 

SbarleUf  A.  0.,  and  ffutchiruonj  for  the  defendant. 

[Attorneys — T,  Pocock,  and  Inpenon\. 

(a)  That  waa  an  action  bv  the  aolicitor,  againat  two  peraona  who  had  been  choaen  aaaigneea 
of  a  bankrupt,  to  recover  the  coata  of  auing  out  the  commission  ;  one  of  the  defendants  waa  the 
petitioning  creditor,  and  it  waa  objected  that,  aa  the  petitioning  creditor  waa,  bv  the  act  of 
Parliament,  5  Geo.  2,  c.  30,  a.  25,  to  aue  out  the  commiasion,  "at  hia  own  coata  ana  ezpenaea,*' 
another  peraon  could  not  be  jointly  liable  with  him.  For  the  plaintiff  it  waa  contended,  that 
if  both  tne  defendanta  had  retainea  the  plaintiff  to  sue  out  the  commission,  both  would  be  liable 
to  pay  him:  But  Lord  Ellenborough  aaid,  that  the  words  were  eicpreas,  that  the  petitioning 
creditor  ahould  ane  out  and  prosecute  the  commiasion,  till  the  choice  of  aaaigneea,  at  hia  own 
coata  and  expenses :  and  that  these  coata  and  ezpenaea,  therefore,  could  not  be  recoveied  in  a 
joint  action  againat  him  and  another  person. 

The  case  of  Finchett «.  How,  waa  decided  on  the  stat.  5  Geo.  2,  c.  30  (now  repealed) ;  bfit« 
by  the  bankrupt  act,  6  Geo.  4,  c.  16,  a.  14,  it  ia  enacted,  "  that  the  petitioning  creditor  or  cre- 
ditors ahall,  at  hit  or  their  own  eosta,  aue  forth  and  prosecute  the  commiaaion  until  the  choic« 
of  aaaigneea,"  &c. 


i 


LOMI  V.  TUCKBE.     July  10. 


A.  eold  to  B.  ibr  95Z.  two  picturea,  representing  them  qs  **  a  couple  of  Poussin's."  They  were, 
in  fact,  not  originala,  but  very  excellent  copiee ;  B.  did  not  offer  to  return  them : — HieU,  that 
if  the  jury  thought  that  B.  believed,  from  the  repreaentation  of  A.,  that  they  were  originala, 
be  was  not  bound  to  pay  the  price  agreed  upon  ;  but  that,  aa  he  kept  them,  he  waa  liable  to 
pay  auch  euro  aa  the  jury  might  consider  to  be  the  value. 

Assumpsit  for  the  price  of  varions  articles  of  vtrfUf  and  among  them  two  pic- 
tares,  charged  in  the  particulars  of  demand  as  having  been  agreed  for  at  95^. 
The  plaintiff  was  an  Italian  doctor,  and  the  defendant  an  attorney.  It  appeared 
that  the  plaintiff  had  represented  the  pictures  in  question  as  '^  a  couple  of  Pons- 
sin's."  It  was  admitted,  that  they  were  not  originals ;  but  it  was  contended;  on 
the  part  of  the  plaintiff,  that  the  price  would  show  that  they  were  never  intended 
to  be  sold  as  originals,  which  would  be  of  much  higher  value,  and  that  they 
were  only  sold  as  very  good  copies. 

Lord  Tenterden,  C.  J.,  le^  the  question  to  the  Jury,  saying — ^If  you  think 
that  the  defendant  bought  these  pictures,  belieying,  from  the  plaintiff's  repre- 
sentation, that  they  were  original  pictures  painted  by  Ponssiu;,  then  I  am  sf- 
opinion  that  the  defendant  is  not  bound  by  his  bargain. 
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Gume^f  for  the  pLuntiff.     The  defendant  has  not  offered  to  send  the  pictures 
back. 

♦Lord  Tenterdsn,  C.  J.     If  he  had  returned  them,  I  should  have     ^jfi 
thought  that  you  could  not  recover  anything ;  but  as  he  has  not,  I  think     >- 
you  are  entitled  to  recover  whatever  the  Jury  may  think  to  be  the  value 

Some  money  had  been  paid  into  Court,  and  the  Jury  found  a 

Verdict  for  the  defendant. 

Gumey  and  Busby,  for  the  plaintiff. 

J,  WtUtams,  for  the  defendant. 

[Attorneys — English  ds  D,,  and  In  person"]. 

See  the  cases  of  Milner  «.  Tucker,  1  C.  &  P.  15,  Percival  v.  Blake,  2  C.  &  P.  514,  and 
Cash  V.  Giles,  3  C.  &  P.  407. 


MIDDLETON  and  Another  v.  FROST.    July  28. 

In  an  action  against  the  surety  of  a  collector  of  rates,  to  recover  sums  received  and  not  paid 
over  by  the  collector,  an  inhabitant  of  the  place  is  admissible  ex  necessitate  to  prove  pay- 
ments to  the  collector,  although,  in  the  event  of  the  surety's  failing  to  make  good  the  deb- 
ciency,  he  would  be  liable  to  a  fresh  assessment. 

Debt.  The  declaration  stated,  in  substance,  that  the  defendant,  in  the  Wte- 
time  of  one  Squire,  who  was  collector  of  rates  for  the  second  division  of  the 
bishop's  liberty  of  East  Brixton,  became  surety  for  the  due  payment  by  him  of 
the  sums  collected ;  and  that  Squire  collected  certain  sums,  and  did  not  pay  them 
over,  whereby  the  defendant  became  liable  to  make  good  the  deficiency.  Pleas 
— Non  est/adumf  and  several  special  pleas. 

To  prove  the  payment  of  some  rates  to  Squire,  as  collector,  an  inhabitant  of 
the  division  was  called. 

Braughamy  for  the  defendant,  objected  that  he  was  an  interested  witness. 

Lord  Tenterdsn,  Q.  J.     Tou  say  he  is  not  competent ;  and  if  anv  one  else 
were  called,  you  would  say  that  this  ^witness  was  the  only  person  who     ^y* 
could  prove  the  fact.    This  verdict  will  not  be  evidence  either  for  or  against    ^ 
him. 

BrougJuun.  If  there  should  be  a  new  assessment,  and  a  refusal  to  pay,  then 
it  must  be  shown  that  they  had  failed  to  recover  against  the  surety  of  the 
collector. 

LorS  Tentebden,  C.  J.  I  think  he  is  competent,  from  the  necessity  of  tbe 
case.    If  his  evidence  is  not  received,  there  will  be  no  proof  at  all. 

Verdict  for  the  plaintiff. 
.    Scarlett,  A.  G.,  Gumey,  and  Hutchinson,  for  the  plaintiffs. 

Brougham  and  Chitty,  for  the  defendant: 

[Attorneys — Marson  &  S.,  and  DoddJ] 


REEVE  ^i  tarn  v.  STARET  and  Others.  July  29. 

Where  the  vender  of  coals  himself  inserts  in  the  vender*B  ticket  the  description  of  them,  it  is 
not  necesssry,  in  an  action  for  penalties  under  the  47  Geo.  3,  c.  Ixviii.,  to  produce  tbe 
ship-meter's  certificate,  required  by  the  55th  section  of  that  statute. 

Debt  for  penalties  under  the  statute  47  Geo.  3,  sess.  2,  c.  Izviii.(a)  The 
declaration  stated  that  the  defendants,  being  venders  of  and  dealers  in  coals,  did, 

(a)  Sect.  33  of  this  statute,  enacts,  "  that  if  any  venders  of  or  dealers  in  coals,.shaIl  knowingly 
•ell  one  sort  of  coals  for  and  as  s  sort  which  they  are  not,  within  the  port  of  London,  Slc.  iu» 
such  venders  or  dealers  ahall  forfeit  and  pay  for  every  such  offence  the  sum  of  20/.  per  cbal- 
droo." 
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wHhin  the  city  of  London,  &c.,  knowingly  and  wilfully,  sell  to  one  R.  A.  Coward 
one  sort  of  coals,  for  and  as  a  sort  of  coals  which  they  really  were  not ;  that  is 
to  say,  fiye  chaldrons  of  a  sort  of  coals  called  "  Eden  Main  coals/'  for  and  as  a 
^■.gl  sort  of  ^coals  called  '' Stewart's  Walls-end  coals;"  the  same  coals  so  sold 
-*  as  aforesaid,  then  and  there  heing  coals  of  another  and  different  sort  from 
coals  of  the  said  sort  called  '' Stewart's  Walls-end  coals,"  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided }  whereby,  and  by  force  of  the 
said  statute,  the  said  defendants  then  and  there  forfeited^  and  became  liable  to 
pay,  for  their  said  offence,  the  sum  of  20/.  per  chaldron,  for  each  and  every  of 
the  said  chaldrons  of  coals,  so  sold  by  the  said  defendants  as  aforesaid,  then  and 
there  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  100?.  &c. :  and 
thereby,  and  by  force  of  the  statute,  &c.,  an  action  accrued  to  the  plaintiff,  &c. 
Plear-iVi7  debet. 

From  the  evidence  it  appeared,  that,  in  the  month  of  July,  1828,  the  defend- 
ant Starey  applied  to  a  Mr.  Coward,  living  in  Cheapside,  and  wished  him  to 
buy  some  coals.  He  agreed  to  purchase  a  room  of  the  best  WeUU-end,  at  45«. 
a  chaldron,  for  ready  money.  On  the  18th  July  the  coals  were  delivered,  and 
two  or  three  days  afterwards,  another  of  the  defendants,  named  Grellier,  called 
and  brought  a  bill  of  parcels ;  Mr.  Coward  told  him,  that  the  coals  were  not  the 
sort  that  ne  had  ordered ;  Mr.  Grellier  replied,  that  they  were  as  good,  because 
they  had  been  sifted.  The  only  difference  between  Eden's  Main,  and  Stewart's 
Widls-end  coals  is  in  the  size.  The  tickets  which  were  sent  with  the  coals,  had 
originally  contained  the  words  ^'  Eden's  Main;"  but  there  were  written  over  them 
the  words  '^  Sietoarfs  Walk-end"  Both  these  were  in  the  handwriting  of  Mr. 
Grellier,  as  were  the  words  "  Starey,  Grellier,  &  Co./'  which  were  on  one  of 
the  tickets. 

A  labouring  ship-coal-meter  proved  that,  6n  the  4th  of  July,  he  delivered 
four  rooms  of  Eden's  Main  coals  from  a  ship  called  the  Blagden,  into  a  barge 
called  the  Hosarth ;  and  that  he  made  out  a  certificate  of  the  quantity  and  de- 
scription of  the  coals,  which  was  signed  by  the  master  of  the  vessel,  and  'given 
3^Q  1  to  the  lighterman  to  take  to  the  ^wharfinger,  (a)  This  certificate  was  not 
-*  produced,  but  a  person  from  the  cocket-omce  produced  the  fitter's  certificate 
of  the  general  cargo  of  the  ship  Blagden,  which  was  of  two  hundred  and  thirty 
chaldrons  of  Eden's  Main  coals ;  and  a  land-coal-meter,  stationed  at  Pearson's 
wharf,  where  the  defendants  were  in  the  habit  of  drawing  their  coals,  proved 
that,  on  the  17th  of  July,  *five  chaldrons  of  Eden's  Main  coals  were  taken  from 
the  barge  Hogarth,  and  loaded  into  two  wacons,  to  be  taken  to  Mr.  Coward's 
on  the  following  morning.  The  witness  added,  that  he  made  out  the  meter's 
tickets,  and  countersigned  the  voder's  tickets ;  and  that  he  wrote  the  words 
''  Eden's  Main"  in  the  meter's  tickets  after  they  had  been  written  in  the  vender's 
tickets  by  the  defendant  Grellier. 

Camj^>dlf  for  the  defendants,  submitted  that,  upon  this  evidence,  there  was 
'no  case  to  go  to  the  Jury.  By  the  55th  section  of  the  47  Geo.  3,  sess.  2,  c. 
Ixviii.,  the  certificate  of  the  shiprmeter  must  be  delivered  to  the  lighterman ; 
and  it  is  only  by  noeans  of  this  certificate  that  the  coals  can  be  identified.(6) 
They  were  lost  siffht  of  from  the  4th  of  July,  when  they  were  taken  from  the 
ship,  till  the  17th,  when  they  were  taken  from  the  barge )  and,  without  the 
certificate,  the  chain  of  evidence  is  broken,  and  there  is  no  proof  that  they 
were  the  same  isoals. 

Lord  TsNTERDEN,  C.  J.  According  to  the  evidence,  the  defendant  Grellier 
writes  the  tickets  himself,  and  he  calls  them  Eden's  Main  Coals.  I  am  of  opin- 
ion that  this  supplies  the  want  of  the  certificate.  I  think  there  is  quite  enough 
to  identify  the  coals. 

(Jampbdl  then  addressed  the  Jury  for  the  defendants,  and  contended  that  no 

:MQi  naud  was  meditated  or  attempted.    The  act  says,  if  any  person  knotoing- 

•*  fy  shall  sell,  &o.     '^Now,  this  might  be  a  mistake  on  tne  part  of  Mr. 

(a)  This  is  required  by  s.  55  of  the  47  Greo.  3,  sess.  2,  c.  Ixviii. 
{h)  Vide  also  sect.  92,  post,  p.  20,  note  (a). 
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Grellier ;  and  there  is  no  evidence  ftt  all  to  affeot  either  of  the  others.  There  is  no 
evidence  of  the  coals  being  Eden's  Main.  The  meter's  certificate  is  not  here ; 
and  Mr.  Grellier  might  have  discovered,  between  the  afternoon  when  the  wagons 
were  loaded,  and  the  next  morning  when  ihey  went  ont,  that  he  had  made  a 
wrong  insertion,  and  he  might  have  made  the  iteration  in  consequence.  Thera 
is  not  that  satisfactory  proof  which  is  necessaiy  to  support  an  action  to  recover 
penalties. 

Lord  Tenterden,  C.  J.,  (In  his  summing  up),  said — ^The  single  question  is, 
whether  these  coals  were  sola  as  a  different  and  better  sort  than  they  were.  The 
defendant,  Grellier,  when  told  by  Mr.  Coward,  that  the  coals  were  not  those  he 
ordered,  does  not  say  that  they  are  not  of  a  different  quality,  but  he  says  that 
they  are  as  good.  From  the  evidence,  it  is  clear,  that  a  cargo  of  Eden's  Main 
coals,  came  in  the  ship  Blagden ;  and  that,  on  the  5th  of  Julv,  a  portipn  of 
these  coals  was  put  into  the  barge  Hogarth.  Thus  &r  it  is  all  clear.  Then 
there  is  the  evidence  of  the  land-coal-meter,  who  proves  the  entry  in  the  ticket, 
in  the  handwriting  of  the  defendant  Grellier.  If  that  entry  had  been  of  a 
wrong  sort,  the  land-meter  would  have  detected  the  error,  and  would  have  set 
Mr.  Grellier  right.(a)  He  was  therefore  obliged  to  put  it  in  correctly.  If 
this  satisfies  you  that  Mr.  Grellier,  at  least,  knowingly  committed  this  fraud, 
then  you  will  find  your  verdict  for  the  plaintiff;  if  on  the  contrary,  you  will 
find  for  the  defendants.  Verdict  for  the  plaintiff, — ^100/. 

*SearleUf  A.  G.,  Dennvan^  C.  S.,  Bottand,  and  PaUeson,  for  the  plaintiff,   mi 
CampbeU,  and  Flattf  for  the  defendants.  I- 

[Attorneys — W.  L.  Newman,  and  Steven*  dh  Cb.] 


(a)  By  the  9ad  section  of  the  act  before  mentioned,  it  is  proYided  that  the  Isnd-ooal'iiieter 
may  demand  from  the  wharfinger  a  sight  of  the  ship  certijieate,  in  order  that  he  may  be  satisfied 
that  the  coals  sent  from  any  wharf  in  wagons  or  other  carriages,  are  of  the  sort  or  description 
mentioned  in  the  tickets,  by  the  act  directed  to  be  delivered  by  the  vendor  to  the  purchaier ; 
and  the  meter,  if  satisfied,  is  to  countersign  the  vendor's  ticket. 


FURTHER  ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY 

TERM,  1829. 

BBFORB  LORD  TBNTBBBXN,  0.  J. 


CROPLEY  V.  CORNER.     Oct,  19. 

Action  by  the  endorsee  agunst  the  aeceptor  of  a  bill  of  exchanffe ;  the  defendant  had  taken  the 
benefit  of  the  Insolvent  Debtors'  Act,  and  had  set  down  the  drawer  as  a  creditor,  in  his  scbe* 
dule : — Heldf  that  the  drawer  was,  notwithstanding  this,  a  competent  witness  for  the  plaintiff 
in  this  action. 

Assumpsit  by  the  plaintiff  as  endorsee  of  a  bill  of  exchange,  drawn  by  a 
person  named  Marshall,  payable  to  his  own  order,  on  and  accepted  hw  the  de- 
fendant. The  bill  had  been  endorsed  by  Marshall  to  the  plaintiff.  Plea— <3k- 
neral  issue. (a) 

To  prove  the  acceptance,  the  drawer  was  called;  he  stated  on  the  voire  dirt, 
that  the  defendant  had  taken  the  benefit  of  the  Insolvent  Act,  and  that  he  (the 
witness)  was  named  as  a  creditor  in  the  schedule. 

Thesiger,  for  the  defendant.  Tiiis  person  is  not  a  competent  witness.  He 
cannot  sue  the  defendant,  because  his  debt  is  in  the  defendant's  sehednle;  but 
he  is  still  liable  to  the  plaintiff.  His  interest,  therefore,  is,  to  let  the  plaintiff 
recover  as  much  as  possible  firom  the  defendant,  to  lessen  his  own  lial»Iity.    In 

(a)  There  was  no  p^ea  imder  the  Insolvent  Debtors'  Act.  See  the  case  of  Ni«  v.  Nicbol« 
son,  8  C.  &  P.  120. 
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ordinarj  cases,  the  drawer  is  a  good  witness,  because  he  can  recover  over;  but, 

**>21  ^°  *'^®  ^^^^  ^^  *^  accommodation  bill,  the  drawer  cannot  recover  over,  and 
^  -^   he  is  not  a  competent  witness. 

Lord  Tenterden,  C.  J.  I  think  that  the  drawer  is  a  competent  witness  in 
this  case.  A  judgment  against  the  present  defendant  would  be  no  bar  to  a  future 
action  against  the  drawer.     I  think  he  may  be  examined. 

The  drawer  was  examined. 

Verdict  for  the  plaintiflf. 
(Jhitty^  for  the  plaintiff. 
TJiesiyerj  for  the  defendant. 

[Attorneys — Gahy,  and  Pratt.'} 


JELF,  Knt,  V.  ORIEL  and  Another.     Oct,  20. 

The  Judge,  at  the  trial,  will  not  allow  an  amendment  under  the  stal.  9  Geo.  4,  c.  14,  when 
there  is  a  variance  which  would  not  have  occurred  if  common  care  had  been  uaed  in  the  draw- 
ing of  the  declaration. 

Assumpsit  on  a  bill  of  exchange,  for  200?.,  dated  May  19th,  1828,  drawn 
by  the  defendants  on  Lord  Audley,  and  by  them  endorsed  to  the  plaintiff.  Plea 
—General  issue. 

The  first  count  of  the  declaration  stated,  that  the  bill  was  accepted  by  Lord 
Audley,  <<  payable  at  Sir  James  Esdaile  &  Co.'s,  Bankers,  London,  or  at  No.  IS, 
Poland  Street,  Oxford  Street." 

The  witness,  who  proved  the  acceptance  to  be  of  Lord  Audley's  handwriting, 
stated,  that  the  words,  ^*  or  at  No.  18,  Poland  Street,  Oxford  Street,"  were  not 
of  his  Lordship's  handwriting;  indeed,  it  was  manifest  that  those  words  had 
been  added  afterwards. 

Denman,  for  the  defendant,  objected  that  this  was  a  yariance. 
*9^1       *  Campbell  J  for  the  plaintiff.     I  trust  that  we  may  be  allowed  to  amend 
-*   this  under  the  stat.  9  Geo.  4,  c.  14.  (a) 

Lord  Tenterden,  C.  J.  I  do  not  think  this  is  a  case  in  which  I  ought  to 
allow  it.  This  is  not  one  of  those  cases,  where  there  has  been  a  verbal  mistake 
in  setting  out  some  long  written  document. 

Campbell.     The  plaintiff  has  given  value  for  this  bill,  and  the  present  objec- 

•   tion  is  founded  on  a  mere  mistake  in  the  drawing  of  the  declaration ;  this  seems 

to  be  the  veiy  case  contemplated  by  the  act.    Formerly,  there  was  a  reproach  on 

the  law,  that  justice  was  often  defeated  by  a  too  great  strictness  on  these  points, 

and,  to  remedy  that  defect,  this  statute  was  passed. 

Lord  Tentebden,  C.  J.  The* object  of  that  act  of  Parliament  was  to  prevent 
a  failure  of  justice  fh)m  accidental  errors.  Now,  this  is  a  blunder  which  no  man 
could  make  who  would  but  use  his  eye-sight.  I  have  always  thought  that  we 
have  gone  too  far  from  the  strict  rules,  for  the  purpose  of  attaining  justice  in 
some  particular  case;  the  consequence  of  which  has  been,  that  those  cases 
having  been  quoted  as  precedents,  great  laxity  has  been  introduced  into  the 
practice. 

CampheR.  I  apprehend  that  this  bill  is  evidence  on  the  count  for  an  account 
stated ;  there  is  a  privity  between  these  parties,  they  are  endorsee  and  endorser, 
and  there  is  no  intervening  party. 

Lord  Tenterden,  C.  J.  The  bill  is  no  doubt  evidence  for  all  purposes 
except  to  support  this  count. 

3^41         "^The  case  proceeded  on  the  account  stated,  and  the  defendants'  counsel 

-^     wished  to  show  that  the  bill  had  been  paid  to  the  plaintiff  by  a  person 

named  Hurd;  and  that  the  bill  therefore  passed  through  the  hands  of  an  in- 

(a)  This  act  will  be  found,  3  C.  &  P.  298,  n.  (cQ.  See  the  caae  of  Ryder  v.  MalboD,  3  C.  & 
P.  594,  and  Bentzing  v.  Scott,  poit,  p.  24. 

2k2 


390  Adams  v.   Saundars.   M.  T.  1829,  [24 

termediate  party  before  it  was  in  the  possession  of  the  plaintiff.  But  it  being 
shown  that  Mr.  Hurd  was  merely  acting  as  agent  of  the  defendants,  there 
was  a  Verdict  for  the  plaintiff. — ^Damages  200/. 

Campbell,  and  Brodrick,  for  the  plaintiff. 

Denman,  and  R,  S.  Rtchards,  for  the  defendants. 

[Attorneys —  W,  R.  King,  and  Grid  dh  i.] 


THIRD  SITTING  IN  LONDON.  IN  MICHAELMAS  TERM,  1829. 

?:a.  KR.  JUSTICB  J.  PARKB. 


BENTZING  V,  SCOTT.    Nov.  27. 

In  a  declaration  on  a  bill  of  exchange,  the  date  of  the  bill  was  stated  to  be  the  26th  of  March ; 
it  really  was  the  29th.  The  cause  was  undefended,  and  the  judge  allowed  the  Tariance  to 
be  amended  under  the  stat.  9  Geo.  4,  c.  14,  without  the  payment  of  any  costs. 

Assumpsit  by  the  plaintiff  as  endorsee,  against  the  defendant  as  the  acceptor  of  a  bill  of 
exchange. 

The  cause  was  undefended.  But  when  the  bill  was  put  in,  it  was  discovered  that  the  date 
of  it  was  the  26th  of  March,  1829,  and  that,  in  the  declaration,  the  date  was  stated  to  be  the 
29th  of  March,  1829. 

Mr.  Justice  J.  Parks,  allowed  this  to  be  amended  under  the  stat.  9  Geo.  4,  c.  14,  witboat 
payment  of  any  costs.  Verdict  for  the  plaintiff. 

Thesiger  for  the  plaintiff. 

[Attorneys— D.  WUUmghby,  and  Seoit.] 


*ADAMS  V.  SAUNDARS.     Oct.  23.  [^25 

If  a  policy  of  insurance  be  produced  by  the  agent  of  the  plaintiff,  through  whom  it  was  effected, 
and  the  defendant's  name  be  struck  out,  and  have  written  against  it,  "  a^iusted  the  ffeneral 
and  particular  averages  at  302. 9«.  per  cent. ;"  this  is  proof  that  the  policy  nas  been  adOosied, 
but  not  that  it  has  been  satisfied :  but  the  plaintiff  will  not  be  allowed  to  go  into  evidence  to  • 
show  that  some  of  the  sums  allowed  at  the  time  of  the  adjustment  were  too  small.  If  the 
plaintiff  could  show  that  the  loss  was  settled  without  his  authority,  or  perhaps  if  he  could 
show  that  some  sum  was  entirely  omitted,  he  might  go  beyond  the  amount  of  the  adjust- 
ment. 

Assumpsit  on  a  policy  of  insurance,  underwritten  by  the  defendant  for  200/., 
on  the  ship  Earl  of  Dalhousie,  and  also  on  the  goods  and  freight  at  and  from 
Quebec  to  Liverpool.  In  some  of  the  counts  of  the  declaration,  the  plaintiff 
declared  upon  a  total  loss,  and  in  others  for  an  average  loss,  (a)  There  were 
also  the  money  counts,  and  an  account  stated.     Plea — General  issue. 

The  policy,  which  was  produced  by  a  clerk  of  Messrs.  Brown,  Logan,  &  Co., 
through  whom  it  was  effected,  was  put  in ;  and  it  appeared  that  the  defendants 
signature  had  been  struck  out,  and  the  following  memorandum  written  a^nst 
it :  **  Adjusted  the  general  and  particular  averages  at  30^.  9«.  per  cent.  To 
this  memorandum  the  defendant  had  put  his  initials. 

Scarlett.  A.  G.,  for  the  defendant.  I  submit  that  the  plaintiff  must  be  non- 
suited. The  policy  is  produced  by  a  clerk  of  Brown,  Logan,  &  Co.,  through 
whom  it  was  effected,  and  it  appears  on  the  face  of  it  to  be  satisfied.  If  tho 
name  of  the  underwriter  is  struck  out,  it  is  to  be  presumed  that  the  amount 
found  to  be  due  has  been  paid.     Now,  as  this  policy  is  produced  with  the  usuai 

(a)  None  of  the  counts  stated  that  the  loss  had  been  adjusted. 
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tokens  of  adjustment  and  payment  upon  it,  the  plaintiff  must  show  that  some 
fraud  was  practised  on  him  to  let  in  the  question  whether  it  has  been  satisfied 
or  not.  If  a  party  leaves  his  policy  with  the  insurance  broker,  and  lets  him 
settle  the  loss,  he  cannot,  after  that,  sue  the  underwriter;  and  if  the  broker 
acts  improperly,  his  remedy  is  against  the  broker.  After  a  policy  is  adjusted, 
it  cannot  be  opened  unless  there  has  been  a  fraud ;  and  as  that  cannot  be  pre- 
sumed, the  party  who  seeks  to  open  the  question,  must  begin  by  proving  fraud. 
9oai  *  Campbell,  for  the  plaintiff.  Looking  at  this  policy,  there  is  no  proof 
'^  -^  of  payment.  We  bring  actions  against  the  different  underwriters,  and  they 
enter  into  a  consolidation  rule,  and  by  that  they  admit  the  policy.  Now,  that 
is  not  admitting  it  as  a  satisfied  policy ;  but,  as  I  submit,  they  admit  the  policy 
by  the  consent  rule,  and  so  put  us  in  the  same  situation  as  if  the  name  had  not 
been  struck  out,  and  we  had  proved  it  to  be  of  the  handwriting  of  the  defendant. 

Lord  Tenterden,  C.  J.  This  no  doubt  shows  a  settlement,  but  not  a 
payment. 

Scarlett,  A.  G.  The  name  would  not  bo  struck  out  unless  the  money  were 
paid. 

Lord  Tenterden,  C.  J.  I  believe  they  strike  out  the  name  when  they 
adjust,  and  then  pay  the  amount  in  a  month  or  six  weeks  after.  I  think,  as 
this  policy  comes  out  of  the  hands  of  the  agent  who  effected  it,  I  must  take  all 
this  to  have  been  done  by  the  authority  of  the  plaintiff,  till  the  contrary  is 
shown.     This,  therefore,  shows  a  settlement  of  the  amount,  but  not  a  payment. 

CamjpheU,  for  the  plaintiff,  wished  to  show,  that,  in  the  adjustment,  too  small 
a  sum  had  been  allowed. 

Lord  Tenterden,  C.  J.  I  cannot  allow  that  to  be  done,  unless  it  can  be 
shown  that  the  settlement  was  made  under  such  circumstances  as  to  make  it 
not  binding  on  the  plaintiff.  I  think  that  you  must  show  that  this  adjustment 
was  made  without  authority ;  or,  perhaps,  if  some  sum  were  shown  to  be  wholly 
omitted,  you  might  be  allowed  to  open  it ;  but  not  because  the  amount  allowed 
is  not  sufficiently  large.  I  do  not  see  of  what  use  an  adjustment  would  be,  if 
it  could  be  opened. 
^^1      ^^^  ^^^  defence  it  was  proved,  that  the  sum  of  60/.  18s.  *had  been  paid 

'-^  by  the  defendant  in  account  with  Messrs.  Brown,  Logan,  &  Co.,  who  ap« 
peared  by  the  evidence  for  the  defence  to  be  the  mortgagees  of  the  ship. 

Yeordiot  for  the  defendant. 

CampbeU,  and  Wightmanj  for  the  plaintiff. 

Scarlett,  A.  G.,  and  PtUte^on,  for  the  defendant. 

[Attorneys — A,  WiUon,  and  TdyloT  ds  /?.] 

On  the  subject  of  acyustment,  Mr.  Justice  Park  says  (Law  of  Insurance,  pp.  192  et  seq.) 
' '  When  the  quantity  of  damage  sustained  in  the  course  of  the  voyage  is  known,  and  the  amount 
which  each  underwriter  is  liable  to  pay  is  settled,  it  is  usual  for  the  underwriter  to  endorse  on 
the  policy, '  adjusted  this  loss  at  so  much  9«r  cei«t.,'  or  some  words  to  the  same  effect.  This 
is  called  an  adjustment.  It  has  been  held  by  Lord  EUenborough,  that  if  an  agent  had  subscribed 
the  policy  and  had  authority  so  to  do,  he  has  authority  also  to  sign  the  adjustment.  It  has  been 
determined,  that,  after  an  adjustment  has  been  signed  by  the  underwriter,  if  he  refuse  to  pay, 
the  owner  has  no  occasion  to  go  into  proof  of  his  loss,  or  any  of  the  circumstances  respecting 
it.  This,  it  is  said,  has  been  the  invariable  custom  upon  this  subject,  which  seems  perfectly 
just,  as  the  underwriter  has,  under  his  hand,  expressly  admitted,  that  the  plaintiff  has  sustained 
damage  to  a  certain  amount.  To  be  sure,  if  a  fraud  were  discovered  in  obtaining  the  adjust- 
ment, that  might  be  a  ground  for  setting  it  aside.  But  supposing  the  transaction  fair,  as  we 
must  always  do  till  proof  is  ^iven  to  the  contrary,  the  rule  of  not  suffering  the  adjustment  to  be 
contradicted,  is  fair  and  eouitable."  In  the  case  of  Hogg  «.  Gouldney,  Lbrd  Chief  Justice  Lee 
said,  he  considered  the  adjustment,  with  an  agreement  to  pay,  as  a  note  of  hand.  But  Mr. 
Justice  Park  observes  (p.  194),  that  the  true  rule  may  perhaps  be  collected  from  the  cases  of 
Rosers  v.  Maylor,  and  De  Garon  v.  Galbraith.  In  the  former  of  these  cases,  Lord  Kenyon 
said,  that  he  did  not  think  it  necessarv  to  declare  on  the  adjustment  specially,  that  it  was 
prima  facie  evidence  against  the  defendant;  but  if  there  had  been  any  misconception  of  the 
law  or  fact  upon  which  it  had  been  made,  the  underwriter  was  not  absolutely  concluded  by  it. 
In  the  latter,  the  plaintiff  relied  only  on  the  adjustment ;  but  the  witness  who  proved  it  swore, 
that  doubts,  soon  after  they  had  sisned  it,  arose  in  the  minds  of  the  underwriters,  and  they 
reifused  to  pay.  Upon  whicn,  Lord  Kenyon  said,  that,  under  these  circumstances,  the 
^28]  *plaintiff  must  go  into  other  evidences  which  not  being  prepared  to  do,  he  was  nonsuited, 
and  the  Court  above  refused  to  set  aside  the  the  nonsuit.  As  to  these  cases,  Mr.  Justic9 
Park  says  (p.  195) "  they  all  agree  that  the  effect  of  the  adjustment  ia  to  throw  the  <mu$  prdnr  A 
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ii|K>n  the  underwriter ;  and  if,  immediately  after  signing,  doubts  arise  about  the  honesty  of  the 
transaction,  and  those  doubts  are  instantly  communicated,  the  assured  ought  not,  with  a  know* 
led^e  of  this,  and  that  the  same  witness  who  proves  the  adjustment  can  also  prove  the  comrouni- 
cation  of  the  doubts,  to  proceed  to  trial  on  the  adjustment  only.  In  the  case  of  Hebbert  r.  Cham- 
pion, 1  Camp.  1349  Lord  Ellenborou^h  said,  '  A  promise  to  pay  will  not,  in  general,  be  binding, 
unless  founded  on  a  previous  liability.  What  is  an  adjustment?  It  is  an  admission,  on  the 
supposition  ofthetrutn  of  certain  facts  stated,  that  the  assured  are  entitled  to  recover  on  the 

Siiicy ;  perhaps,  if  properly  stamped,  it  might  be  declared  on  as  a  promissory  instrument, 
ere  it  is  a  mere  admission,  and  there  was  no  consideration  for  the  promise  it  is  supposed  to 
prove  ;  an  underwriter  must  make  a  strong  case,  after  admitting  his  liability;  but,  until  he  has 
paid  the  money,  he  is  at  Uberty  to  avail  himself  of  any  defence  which  the  facts  or  the  law  of 
the  case  will  furnish.'  It  is  quite  evident,  that  his  Lordship  here  considered  an  adjustment  as 
shifting  the  burden  of  proof  from  the  assured  to  the  undervrriter,  but  by  no  means  shutting  out 
the  latter  from  anv  ground  of  defence  which  either  the  law  or  the  facts  would  supply.*' 

In  the  case  of  Shepherd  «.  Chewter,  1  Camp.  275,  Lord  EUenborou^  said,  **  The  adjnst- 
ment  "WWiprimdfncie  evidence  against  the  defendsnt ;  but  it  certainlv  did  not  bind  him,  unless 
there  was  a  full  disclostire  of  the  circumstances  of  the  case,  unless  they  were  all  blazoned  to 
him  as  they  really  existed." 

One  rule  relative  to  adjustments  is  this — if  an  insurer  pay  money  for  a  total  loss,  and  in  fact 
it  be  so  at  the  time  of  adjustment,  if  it  afterwards  turn  out  to  be  only  a  partial  loss,  he  shall 
not  recover  back  the  money  so  paid  to  the  insured  ;  but  substantial  justice  is  done  by  putting 
him  in  the  place  of  the  insured,  and  giving  him  all  the  advantages  that  may  arise  from  the 
salvage.    Park's  Inaur.  198. 


*REX  V.  CLAPHAM.     Oct.  24.  [*29 

If  a  pariah  register  of  baptisms  state  that  the  person  baptixed  was  bora  on  a  particular  day,  that 

is  not  evidence  ot  the  date  of  his  birth. 

Indicttment  against  the  defendant,  charging  that  he,  with  intent  to  impose 
on  the  Gonrt  of  Examiners  of  the  Apothecaries'  Company,  and  to  induce  them 
to  examine  him  for  the  purpose  of  his  obtaining  a  oertifioate  to  practise  as  an 
apothecary,  did  fraudulently  produce  a  certain  instrument  in  writing,  purporting 
to  be  an  affidavit  that  he  was  of  the  full  age  of  twenty-one  years;  by  means  of 
which  he  obtained  from  the  Court  of  Examiners  a  certificate  to  practise  as  an 
apothecary,  whereas,  in  truth  and  in  fact,  he  was  not  then  of  the  full  age  of 
twenty-one  years,  as  he  then  well  knew.     Plea — ^Not  guilty. 

It  appeared  that,  previous  to  his  examination  at  Apothecaries'  Hall,  in  the 
month  of  March,  1828,  the  defendant  had  left  a  paper  purporting  to  be  an  affi- 
davit, that  he  was  of  the  age  of  twenty-one  years. 

To  show  that  he  was  not  of  that  age,  a  witness  proved  the  names  of  his 
father  and  mother,  and  that  they  lived  at  Thomey ;  and  an  examined  extract 
of  the  register  of  baptisms  of  the  parish  of  Thomey  was  put  in :  this  stated 
the  day  on  which  he  was  baptized,  and  also  the  day  on  which  he  was  bom. 

Lord  Tentebden,  C.  J.  The  part  of  it  respecting  the  time  of  his  birth 
must  not  be  read.  This  entry  is  no  evidence  of  that,  it  is  only  proof  of  the 
baptism. 

Evidence  was  given  of  a  declaration  made  by  the  defendant,  that  he  was  not 
of  the  full  age  of  twenty-one  when  he  obtained  his  oertifioate ;  and  his  counsel 
then  consented  to  a  verdict  of  Guilty. 

*Scarletty  A.  6.,  and  FoUett,  for  the  prosecution.  P^oq 

Bfnmgham,  and  Ze%,  for  the  defendant.  ^ 

[Attorneys— ^oot,  and  Fairtkom  dh  Lofiy.l 


In  the  ensuing  Term,  the  defendant  was  sentenced  to  be  imprisoned  for  six 
calendar  months. 

By  the  stat.  55  Geo.  3,  c.  194,  s.  14,  it  is  enacted,  that,  **  from  and  after  the  1st  day  of  Aogust, 
1815,  it  shall  not  be  lawful  for  any  persons  (except  persons  already  in  practice  as  such),  to 
practise  as  apothecaries  in  any  part  of  England  or  Wales,  unless  they  shall  have  been  examined 
by  the  Court  of  Examiners,  or  the  major  part  of  them,  and  have  received  a  certificate  oi  tiieir 
being  duly  qualified  to  practise  as  suen,  from  the  said  Court  of  Examiners,  or  the  m^  pvt 
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of  them  ;  who  are  authorised  and  required  to  examine  all  persons  applying  to  them,  for  the 
purpose  of  ascertaining  the  skill  and  abilities  of  such  persons  in  the  science  and  practice  of 
medicine,  and  their  fitness  and  qualification  to  practise  as  apothecaries ;  and  the  said  Court  of 
Blxaminers,  or  the  mejor  part  of  them,  are  empowered  either  to  reject  such  persons,  or  to  grant 
a  certificate  of  such  ezammation,  and  of  their  qualification  to  practise  as  apothecaries  as  afore- 
said :  provided  always,  that  no  persons  shall  be  admitted  to  such  examination  until  thoy  shall 
have  attained  the  full  age  of  twenty^one  years. 

And  by  sect.  15,  it  is  provided  and  enacted,  "  that  no  person  shall  be  admitted  to  any  such 
examination  lor  a  certihcate  to  practise  as  an  apothecary,  unless  he  shall  have  served  an 
apprentioeahip  of  not  less  than  five  years  to  an  apothecary,  and  unless  he  shall  produce  testi* 
Bionials  to  the  satisfaction  of  the  said  Court  of  Examiners,  of  a  sufficient  medical  education, 
and  of  a  good  moral  conduct.*' 
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If  an  action  be  brought  against  the  assignees  of  a  bankrupt,  and,  before  the  trial,  the  bankrupt 
obtains  the  signature  of  a  sufficient  number  of  creditors  to  his  certificate,  and  be  willing  to 
release  his  surplus,  but  his  certificate  has  not  been  allowed  by  the  Lord  Chancellor ;  the 
Judfie  will  not  put  off  the  trial  to  give  time  to  obtain  the  allowance  of  the  certificate  by  the 
Lord  Chancellor,  so  as  to  make  the  bankrupt  a  competent  witness  for  \hh  assignees. 

If  bills  be  paid  in  at  a  banker's  as  short  bills  (i.  e.  bills  which  the  bankers  are  to  present  when 
due,  and  carry  the  proceeds  to  account),  and  after  a  commission  of  bankrupt  has  issued 
against  the  bankers,  but  before  the  choice  of  assignees,  a  person,  on  behalf  of  the  customer 
by  whom  they  were  paid  io,  calls  at  the  banking-house  to  demand  a  return  of  these  bills,  the 
answer  he  receives  is  evidence  in  an  action  of  trover,  brought  against  the  assignees  for  the 
recovery  of  such  bills :  but  if,  before  the  choice  of  assignees,  some  of  the  bills  were  paid, 
the  customer  cannot  recover  the  value  of  such  bills  as  were  so  paid,  in  an  action  of  trover 
against  the  assignees. 

If  the  assignees,  when  called  on  to  return  the  bills,  claim  a  right  to  retain  such  as  have  not 
been  paid,  alleging  that  the  bankrupts  had  discounted  them  for  the  customer  before  the 
bankruptcy,  this  is  presumptive  evidence  that  these  bills  were  the  bills  paid  in  by  such 
customer. 

If  a  customer  pay  into  the  hands  of  his  banker  certain  bills,  as  short  bills,  and,  after  the 
bankruptcy  and  choice  of  assignees,  the  assignees  present  them  for  payment,  and  receive  the 
proceeoB,  and  claim  to  hold  the  proceeds  against  the  customer,  they  are  liable  in  trover. 

Trover  for  twenty-seven  bills  of  exchange.     Pleft— Not  guilty. 

Before  the  jury  were  sworn,  F,  PoUock,  for  the  defendants,  moved  to  put  off 
the  trial,  on  the  sronnd  that  the  defendants  were  the  assignees  of  Messrs.  Rem- 
ington &  Co.,  and  that  Mr.  Remington,  one  of  the  bankrupts,  was  an  incompe- 
tent.witness ;  he  had  had  his  certificate  signed  by  the  creditors,  and  he  was  wil- 
ling to  release  his  surplus ;  but  his  certificate  had  not  been  allowed  by  the  Lord 
Chancellor;  the  application,  therefore,  was  to  postpone  the  trial,  to  give  an 
opportunity  of  obtaining  the  Lord  Chancellor's  allowance  of  the  certificate. 

Lord  Tenterdxn,  C.  J.  I  think  I  cannot  do  it.  It  is  too  dangerous  a 
precedent.  The  witness  is,  at  present,  not  competent,  and  this  is  an  application 
to  postpone  the  trial  till  he  is  so.     I  think  I  cannot  do  it. 

The  case  opened  on  the  part  of  the  plaintiffs  was,  that  the  banking-house  of 
Remington  A  Co.,  stopped  pajrment  on  the  27th  of  December,  1828;  and 
that  the  plaintiffs,  who  were  customers  of  that  house,  had,  on  the  24th  of  De- 
cember, paid  in  these  twenty-seven  bills  as  what  are  called  short  bills  ^that  is, 
bills  that  the  bankers  merely  hold  for  the  purpose  of  presenting  when  due,  and 
*S21  <^^^°S  ^^^  proceeds  to  account) ;  and  that,  after  the  firm  of  *Rem- 
-'  ington  &  Co.  had  fiiiled,  the  defendants,  their  assignees^  had  refused  to 
deliver  up  these  bills. 

A  witness  proved  that,  on  the  2d  of  January,  1829,  he  called  at  the  bank- 
ing-house of  Remington  &  Co.,  to  ask  that  these  bills  should  be  restored  to 
the  plaintifiis,  as  they  had  been  paid  in  as  short  bills. 

P.  Pollocky  for  the  defendants.  At  this  time  a  commission  of  bankrupt  had 
issued  against  the  firm  of  Remington  k  Co.     What  they  said  is  not  evidence. 

Lord  TenterdeN,  C.  J.  How  could  the  plaintiffs  do  more  ?  They  could 
only  go  to  the  place  of  business,  as  no  assignees  had  been  chosen. 

The  witness  further  stated,  that  Mr.  Remington,  sen.,  said,  that  the  bills  would 
be  restored  if  they  had  not  been  discounted,  and  refennod  the  witness  to  Messrs. 
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Martin  &  Co.,  who  had  possession  of  the  bills;  but  they  would  not  give  them 
up,  alleging  that  they  haid  been  discounted.  And  it  was  proved  by  the  clerk  of 
Messrs.  Martin  &  Co.,  that  the  bills  were  presented  by  them  as  they  fell  due, 
and  that  the  proceeds  of  all  those  that  became  due  before  the  16th  of  January, 
1821),  on  which  day  the  defendants  were  chosen  assignees,  were  paid  over  to  the 
defendants ;  and  that  all  the  remaining  bills  which  were  not  due,  were  paid  into 
the  Bank  of  England,  by  order  of  the  defendants. 

Lord  Tenterden,  C.  J.  You  cannot  maintain  trover  agunst  the  assignees 
for  those  bills  which  were  paid  before  they  were  chosen  assignees.  Those  bills 
never  came  to  their  hands. 

These  bills  amounted  to  331^.  The  amount  of  the  whole  twenty-seven  bills 
being  2,245/.  18«.  lOd. 

^Another  witness  proved  a  demand  on  the  defendants  as  assignees,  and  p^n 
that  they  refused  to  deliver  up  the  bills,  alleging  that  Remington  &  Co.  ^ 
had  discounted  them  for  the  plaintiffs,  and  carried  the  amount,  less  the  discount, 
to  the  credit  of  the  plaintiflb'  account,  on  the  24th  of  December. 

F,  FoUock,  for  the  defendants.  There  is  no  evidence  that  these  bills  were 
ever  the  property  of  the  plaintiffs,  or  that  they  ever  sent  them  to  the  house  of 
Messrs.  Eemington.  For  the  purpose  of  giving  a  notice,  it  might  be  enough  to 
go  to  the  place  of  business ;  but,  after  a  commission  had  issued,  the  bankrupts 
could  make  no  admission. 

Scarletty  A.  G.  No  suggestion  was  ever  made  that  these  were  not  the  plain- 
tiffs' bills. 

Lord  Tenterden,  C.  J.  There  is  presumptive  evidence  that  these  bills  be- 
longed to  the  plaintiffs,  and  that  they  were  in  the  possession  of  the  defendants. 
As  soon  as  the  banking-house  shuts,  the  plaintiffs  apply,  at  the  place  of  business, 
to  one  of  the  partners.  They  are  then  sent  to  Messrs.  Martin  &  Co.,  where  the 
bills  are ;  but  they  do  not  give  them  up,  because  they  say  they  were  discounted. 
Now,  is  all  this  adopted  by  the  defendants  ?  They  draw  these  bills  out  of  the 
hands  of  Martin  k  Co.,  which  is  an  adoption  of  their  act ;  and,  when  the  de- 
fendants are  applied  to,  they  put  the  matter  upon  a  ground  quite  distinct  from 
any  objection  that  the  bills  never  belonged  to  the  plaintiffs. 

F.  FoUock,  The  sum  of  331/.  must  be  taken  off  for  the  bills  paid  before  the 
16th  of  January ;  and,  with  respect  to  the  others,  I  submit  that  the  assignees 
were  trustees  for  all  parties,  and  that  it  was  their  duty  to  present  the  bills  when 
due  \  and  that,  if  they  did  no  more  than  their  duty,  they  are  not  liable  in  trover. 
In  a  very  late  case,  where  bills  were  given  over  to  a  party  as  a  fraudulent  pre- 
ference, '''and  the  defendant  had  received  the  proceeds  before  any  demand,  Mto^ 
the  Court  of  King's  Bench  held,  that  the  assignees  could  not  maintain  ^ 
trover. 

Lord  Tenterden,  C.  J.  In  that  case,  the  legal  title  was  not  in  the  assignees 
till  the  demand.  They  might  or  might  not  have  rescinded  the  contract.  Here 
the  plaintiffs  had  the  right  of  property  in  these  bills  from  the  first.  In  a  case 
like  the  present,  what  is  a  man  to  do  ?  He  makes  a  demand  at  the  house  before 
any  assignees  are  chosen  ^  and  afterwards,  when  assignees  are  chosen,  he  makes 
another  demand  on  them. 

JP.  FoUock,  for  the  defence,  called  witnesses  to  show  that  these  bills  had  been 
discounted  by  Bemington  &  Co.  for  the  plaintiffs,  on  the  24th  of  December 
This  was  left  to  the  Jury,  who  did  not  think  that  it  was  sufficiently  made  out. 

Verdict  for  the  plaintiffs. — Damages,  1914?. 

Scarlett,  A.  G.,  CampheU,  and  Arckhold,  for  the  plaintiffs. 

F.  FbUock,  Alderson,  and  Maule,  for  the  defendants. 

[Attorneys — Leigh,  and  Barrow  k  Co.] 
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A  foreign  bill  of  exchange  was  drawn  bv  A.  upon  C.  Sl  Co.,  who  resided  at  Liverpool,  in  favour  of 
L.  R.  &.  Co.,  and  by  A.  endorsed  to  the  plaintifls.  The  bill  was  drawn,  "  Sixty  days  after  sight, 
pay  to  L.  R.  &.  Co.  in  London,"  &.c.  It  was  refused  acceptance  by  the  drawee,  but  accepted 
under  protest  for  honour  of  the  drawer  by  the  defendants  as  follows : — "  Accepted  under  pro* 
test  for  honour  of  L.  R.  &.  Co.,  and  will  be  paid  for  their  account  if  regularly  protested  and 
refused  when  due."  This  bill  was  presentea  for  payment  at  the  residence  of  the  drawees  in 
Liverpool,  and  protested  at  Liverpool  fur  non-payment ;  but  it  was  not  presented  for  pavment, 
or  protested,  in  London,  where  the  drawees  had  not  any  house  of  busmess : — Held,  that  the 
holders  were  entitled  to  recover  against  the  acceptors  for  honour ;  and  that,  under  these  cir- 
cumstances, a  presentment  in  London  and  protest  there  were  not  necessary. 

Assumpsit  on  a  bill  of  exchange  for  500/.,  dated  July  18th,  1825,  drawn  at 
Charleston,  in  America,  by  James  Butler  Clough,  on  Messrs.  Growder  &  Co.  of 
Liverpool,  payable  sixty  days  after  sight  to  Messrs.  Le  Roy,  Bayard,  &  Co.,  in 
London.  This  bill  was  endorsed  by  Le  Eloy,  Bayard,  A  Co.  to  the  plaintiffs, 
who  resided  at  Glasgow,  and  on  the  23d  of  August,  1825,  was  presented  fur 
acceptance ;  but  being  refused  acceptance,  it  was  duly  protested ;  and  on  the  12th 
of  September,  in  the  same  year,  it  was  accepted  by  the  defendants,  for  the 
honour  of  the  drawers,  in  the  form  stated  below.  On  the  1st  of  November,  1825, 
it  was  presented  to  Messrs.  Crowder  &  Co.  at  Liverpool  for  payment ;  and,  being 
refused  payment,  it  was,  at  Liverpool,  protested  for  non-payment,  and  notice  of 
such  presentment  and  non-payment  was  given  to  the  defendants  on  the  3d  of 
November,  on  which  day  payment  was  demanded  of  them. 

The  declaration  contained  two  counts  on  the  bill  of  exchange^  (a)  and  the 
money  counts. 

(a)  As  the  form  of  this  declaration  is  not  in  the  printed  collection^,  a  copy  of  it  may  not  be 
unacceptable.    It  was  as  follows : 

First  count — *'  For  that,  whereas,  one  James  Butler  Clough,  heretofore,  to  wit,  on  the 
eighteenth  day  of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-iive, 
in  parts  beyond  the  seas,  to  wit,  at  Charleston,  that  is  to  say,  at  London,  according  to  the  usage 
and  custom  of  merchants,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certam 
day  and  year  therein  in  that  behalf  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  directed 
to  certain  persons  by  the  style,  firm,  and  description  of  Messrs.  Crowder,  Cloueh  &  Co., 
Liverpool,  and  therebsr  requested  the  said  persons,  to  whom  the  said  bill  of  excnange  was 
directed  as  aforesaid,  sixty  days  after  the  sight  of  that,  his,  the  said  James  Butler  Clough's, 
first  of  exchange  (second,  third,  and  fourth,  unpaid),  to  pay  to  certain  persons  therein  men- 
tioned,  to  wit,  by  the  style,  firm,  and  description  of  Messrs.  Le  Roy,  Bayard,  &l  Co.,  or  order, 
in  London,  the  sum  of  nve  hundred  pounds  sterling,  value  received,  and  then  and  there  deliv- 
ered the  said  bill  of  exchange  to  the  said  last- men  tioned  persons.  And  the  said  persons,  to 
whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange 
specified,  was,  by  the  said  bill  of  exchange,  appointed  to  be  made,  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at  London  aforesaid,  endorsed  the  said  bill  of  exchange  according 
to  the  usage  and  custom  of  merchants  ;  and,  by  that  endorsement,  ordered  and  appointed  the 
said  sum  of  money,  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the  said  plaintiffs,  or 
order ;  and  then  uid  there  delivered  the  said  bifl  of  exchange,  so  endorsed,  to  the  said  plaintiffs. 
And  the  said  plaintiffs  aver,  that  afterwards,  and  while  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified  remained  wholly  unpaid,  to  wit,  on  the  thirteenth  day  of  August,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-five,  to  wit,  at  London  aforesaid,  the 
said  bill  of  exchange  was  presented  and  shown  to  the  said  persons  to  whom  the  same  was 
directed  as  aforesaia  for  their  acceptance  thereof,  according  to  the  said  usoge  and  custom  of 
merchants  ;  and  that  the  said  last-mentioned  persons  then  and  there  had  sight  of  the  said  bill 
o{  exchange,  and  were  then  and  there  requested  to  accept  the  same  ;  but  that  the  said  last- 
mentionecT persons  did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so 
presented  and  shown  to  them  for  their  acceptance  thereof  as  aforesaid,  or  at  any  time  before  or 
afterwards,  accept  the  same,  or  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do  ;  nor  did,  nor  would  they  then,  or  at  any  other  time, 
accept  or  pay  the  said  second,  third,  or  fourth  of  exchange  in  the  said  bill  of  exchange  men- 
tioned, or  any  of  them,  but  therein  wholly  failed,  and  made  default;  whereupon,  the  said  bill 
of  exchange,  afterwards,  on  the  thirtieth  day  of  August,  in  th6  year  last  aforesaid,  to  wit,  at 
London  aforesaid,  was  duly  protested  for  non-acceptance  thereof,  according  to  the  said  usage 
and  custom  of  merchants.  Of  all  which  said  premises,  the  said  defendants  afterwards,  to  wit, 
on  the  fifth  day  of  September,  in  the  year  last  aforesaid,  at  London  aforesaid,  had  notice  ;  and 
thereupon  the  said  defendants  afterwards,  to  wit,  on  the  twelfth  day  of  September,  in  the  year 
last  aforesaid,  *at  London  aforesaid,  in  order  to  prevent  the  said  bill  of  exchange  from  being 
sent  back  and  returned  to  the  said  persons,  by  the  style,  firm,  and  description  of  Messrs.  Le 
Roy.  Bayard,  &  Co.,  did,  under  the  said  protsst  so  made  as  aforesaid,  accept  the  said  bill  of 
exchange  under  protest,  for  honour  of  the  said  persons,  known  by  the  name,  style,  and  descrip- 
fion  of  Messrs.  Le  Roy,  Bayard,  Sl  Co.,  and  undertake  that  the  said  bill  of  exchange  would 
be  paid  for  the  account  of  the  said  last-mentioned  personii  if  regularly  protested  and  refused 
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*The  bill  was  id  the  following  form —  [♦SG 

"No.  281.  Exchange  for  £600.  8tg.  Charleston,  18th  July,  1826. 

"  Sixty  days  after  sight  of  this  first  of  exchange,  (second,  third,  and  fourth 
unpaid),  pay  to  Messrs.  Le  Roy,  '^'Bayard,  &  Co.,  or  order,  in  London,  Five  ^^^ 
Hundred  Pounds  Stg.,  value  received,  and  place  to  account  as  advised  by —  ■- 

James  Butleb  Clouoh. 

To  Messrs.  Crowder  &  Co.,  Liverpool. 

*The  bill  was  endorsed,  "Pay  Messrs.  W.  G.  Mitchell  &  Co.,  of  Glasgow,  p^q^ 
or  order"—  (Signed)  "  Le  Roy,  Bayard,  &  Co."      ^ 

and  the  acceptance  was  written  across  the  bill  in  the  following  form  : — 

"  Accepted  under  protest,  for  honour  of  Messrs.  Le  Roy,  Bayard,  &  Co,,  and 
will  be  paid  for  their  account,  if  regularly  protested,  and  refused  when  due. 

Baring,  Brothers,  &  Co." 

In  addition  to  the  foregoing  facts,  it  was  admitted,  that  the  post  from  Liver- 
pool to  London  is  a  two-day  post,  and  that  the  bill  was  not  presented  for  payment 
in  London,  or  protested  for  non-payment  in  London,  prior  to  its  being  presented 
for  payment  to  the  defendants  on  the  3d  day  of  November,  1825 ;  and  that 
the  drawees,  Crowder,  Clough  &  Co.  had  not,  when  the  bill  became  due,  anj 
house  of  business  in  London. 

*  Scarlett,  A.  G.,  for  the  plaintifiis,  argued,  that  the  bill  ought  to  have  p^og 
been  presented  for  payment  at  the  domicil  of  the  drawees,  as,  in  fact,  it  ^ 
had  been ;  and  that,  presenting  it  at  the  Royal  Exchange,  or  at  the  market-cross 
of  the  town  where  it  was  payable,  merely  applied  to  cases  in  which  the  residence 
of  the  drawee  is  unknown.  And  he  cited  Scarlett  on  Exchanges,(a)  Marius,(/i) 
and  Forbes'  List.(c) 

when  due,  and  did  subscribe  the  said  acceptance  on  the  said  bill  of  exchange  according  to  the 
usage  and  custom  of  merchants.*  And  the  said  plaintifis  further  aver,  that  afterwards,  and 
when  the  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  effect  thereof. 
to  wit,  on  the  first  day  of  November,  in  the  year  of  our  Lord  one  thousand  eisht  hundred  and 
twenty-five,  to  wit,  at  London  aforesaid,  the  said  bill  of  exchange,  being  still  wholly  unpaid, 
was  shown  and  presented  for  payment  to  the  said  persons  to  whom  the  same  was  directed  as 
aforesaid,  acoordinff  to  the  usage  and  custom  of  merchants ;  and  the  said  last-mentioned  per- 
sons were  then  and  there  requested  to  pay  the  said  sum  of  monev  in  the  said  bill  of  exchange 
specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange  ;  tbut  that  neither  the 
said  persons  to  whom  the  said  bill  of  exchange  was  directed  as  aforesaid,  nor  any  other  person 
or  persons  on  their  behalf,  did,  or  would,  at  the  time  when  the  said  bill  of  exchange  was  so 
shown  and  presented  for  payment  thereof  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said 
sum  of  money  therein  specified,  or  any  part  thereof,  but  wholly  refused  and  neglected  so  to 
do  ;t  and  thereupon  the  said  bill  of  exchange  was  afterwards,  to  wit,  on  the  same  day  and  year 
last  mentioned,  at  London  aforesaid,  duly  protested  for  non-payment  thereof,  according  to  the 
usage  and  custom  of  merchants  ;  of  all  which  several  premises  the  said  defendants  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at  iiondon  aforesaid,  had  notice.  By  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  the  said  defendants  then 
and  there  became  liable  to  pay  the  said  plaintiffs  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  their 
said  acceptance  thereof;  and  oeing  so  liable,  the  said  defendants,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  afterwards  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiffs,  to  pay  them  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the  said  bill 
of  exchange,  and  of  the  said  defendants'  said  acceptance  thereof.*' 

The  $econd  count  was  similar  to  the  first,  except,  that,  instead  of  the  words  between  the  *  *. 
the  following  were  inserted,  "  at  London  aforesaid,  did,  under  the  said  protest,  so  made  as  afore- 
said, accept  the  said  last-mentioned  bill  of  exchange  in  writing,  for  honour  of  the  said  Messrs. 
Le  Roy,  Bayard,  &,  Co.,  and  subscribe  the  said  acceptance  on  the  said  last-mentioned  bill  of 
exchange  according  to  the  usage  and  custom  of  merchants."  And  instead  of  the  words  between 
the  1 1,  the  following  words  were  inserted: — "  but  the  said  persons  to  whom  the  said  last-men- 
tioned bill  of  exchange  was  directed  as  idbresaid,  then  and  there  wholly  negleeted  and  refused 
to  pay  the  same."  •  * 

The  declaration  also  contained  the  money  counts,  and  account  stated,  with  the  common 
breach.    Plear— general  issue. 

N.  B.  It  seems  that  the  tecond  count  would,  in  this  case,  not  have  been  by  itself  sufiicient, 
as  Lord  Tentk&dbn,  C.  J.,  held,  that  the  acceptance  on  this  bill  was. not  an  ordinary  acc^*)'- 
tnce  for  honour. 

(a)  P.  160.  *'  When  he  that  is  drawn  upon  dwells  not  in  the  same  place  where  the  bill  is  to 
be  paid,  yet  the  acceptor  is  obliged  to  brins  his  moneys  to  that  place  where  the  bill  is  to  be 
paid."  P.  166. — "The  possessor  of  a  bill  is  not  obliged  to  protest  against  an  out-dweller, 
(i.  e.  one  who  does  not  live  at  the  place  where  the  bill  is  payable),  at  his  houae  or  dwelling,  nor 
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*40 1  *  Ghtrney,  for  the  defendants.  We  contend^  that  a  bill  is  to  be  protested 
-*  for  noD-pajrment  at  the  plaoe  where  it  is  made  payable,  and  that  that  is 
the  constant  practice ;  we  therefore  say,  that  this  bill  should  have  been  protested 
for  non-payment  in  London^  on  the  1st  of  Noyember,  the  day  on  which  it  became 
payable.  Bills  of  exchange  are  always  to  be  construed  wiUi  reference  to  the 
custom  of  merchants,  and  there  is  not  a  merchant  in  London  who  doubts  the 
practice. 

For  the  defence,  several  witnesses  who  resided  in  London  were  called,  and 
they  stated,  that,  in  the  case  of  a  bill  drawn  on  a  merchant  in  Liverpool,  payable  in 
London,  they  should  protest  it  for  non-pajrment  in  London  5  and,  if  there  was 
no  particular  place  in  London  at  which  the  bill  was  made  payable,  the  holder 
should  make  a  declaration  to  the  notary,  that  the  drawee  had  not  given  him 
notice  where  the  bill  would  be  taken  up  in  London.  One  of  the  witnesses 
(Mr.  Mellish)  said,  that,  holding  such  a  bill,  he  should  not  think  himself  bound 
to  send  it  to  Liverpool,  although  the  drawee  might  live  there.  Several  of  the 
witnesses  stated,  that  the  present  practice  was  not  to  go  and  present  bills  at  the 
Royal  Exchange,  as  that  would  be  only  going  through  an  idle  oeremony.  It 
was  also  stated,  that  this  acceptance  was  not  in  the  common  form  of  an  accept- 
ance for  honour — ^that  being  '^  accepted  for  the  honour  of  the  drawer,"  or  ''  ac- 
cepted for  the  honour  of  such  an  endorser.'' 

In  reply,  several  witnesses  from  Liverpool  were  called,  who  stated,  that,  as  to 
bills  circumstanced  like  the  present,  of  which  a  great  number  came  to  Liver- 
pool, the  universal  practice  in  Liverpool  was,  to  present  them  for  payment  at 
the  counting  house  of  the  drawee,  and  protest  them  at  Liverpool. 

*411  ScarleUy  A.  G.,  in  reply.  The  form  of  this  acceptance  *bound  these 
-*  parties  to  present  this  bill  for  payment  to  the  drawees  at  Liverpool. 
The  general  rule  is,  that  where  the  domicil  of  the  drawees  is  known,  the  bill 
must  be  presented  there )  and,  with  respect  to  the  custom,  that,  to  be  binding, 
must  be  universal ;  and  here  the  evidence  shows,  that  it  is  considered  to  be  one 
way  in  London,  and  the  contrary  at  Liverpool. 

Lord  Tentseden,  C.  J.  (in  summing  up.)  The  question  here  is,  whether, 
upon  the  terms  of  this  acceptance,  the  holders  were  bound  to  protest  this  bill 
fur  non-payment  at  Liverpool  or  London.  If  there  be  no  general  usage  on  this 
point,  the  law  must  prevail,  which  is,  that  the  bill  must  be  protestea  for  non- 
payment at  the  place  where  the  drawee  resides.  The  evidence  for  the  defend- 
ant goes  to  show,  that,  if  the  holder  was  in  London,  it  is  not  considered  neces- 
sary to  send  the  bill  down  to  Liverpool  to  be  presented.  But  that  which  we 
have  to  decide  is,  whether  a  presentment  in  Liverpool  is  not  sufficient.  The 
practice  seems  to  be,  that,  if  the  holder  lives  in  London,  he  does  not  present 
the  bill  for  payment  at  Liverpool,  and  that,  if  he  resides  in  Liverpool,  he  does. 
However,  au  this  applies  to  cases  where  the  acceptance  is  in  the  usual  form ) 

to  seek  him  oat  of  the  eity  or  town  where  the  paTment  ie  to  be  mede."  The  work  from  which 
this  is  cited,  is  entitled,  '*  The  Style  of  fizchaoses,  by  John  Scarlett."  It  was  published  in 
16S4.    It  is  a  very  scarce  book,  but  will  be  found  in  the  library  of  the  Britiah  Museum. 

(()  Marius,  106,  107.— Suppose  %  bill  of  exchange  to  be  drawn  from  Rouen,  and  directed 
thus — To  Mr.  William  P.,  merchant  at  Southampton :  but  be  made  payable  thus — Pay  this, 
my  first  bill  of  exchange,  at  the  house  of  Mr.  Roger  C,  in  London,  to  the  order  of  Mr.  Ben- 
jamin L.;  this  bill  must  be  sent  to  Southampton  to  be  accepted ;  and  if  acceptance  is  refused, 
It  may  either  be  protested  at  Southampton  for  non>acceptance,  or  sent  to  London,  and  there 
be  protested  for  non-acceptance.  "  But  now,  when  this  bill  is  due,  you  must  then  only  endea- 
vour to  get  payment  at  London,  according  to  the  express  words  and  tenor  of  the  bill ;  and  if  no 
order  be  given  at  the  house  of  Mr.  Roger  C,  in  London,  for  payment,  or  if  a  particular  house 
be  not  expressed,  but  only  the  bill  is  pajrable  in  London,  if  you  have  not  your  money  brought 
yon  within  the  three  days  after  the  bill  is  due,  you  must  cause  protest  for  non-pajrment  to  be 
made  in  London,  acooroing  to  the  usual  manner." 

(c)  1  Forbes,  Inst.  I91.*-Any  third  person  may  acoept  a  bill  svprs  protest,  for  honour  of  the 
drawer  or  endorier,  after  it  hath  been  protested  for  non-acoeptanoe  against  the  person  drawn 
upon.  The  acceptor  has,  beyond  the  day  in  the  bill,  three  days  allowed  him  to  make  payment, 
called  days  of  grace,  or  favour,  or  respite  dajrs ;  upon  the  Isst  of  these  dm  of  grace,  the  creditor 
in  the  biU  ought  to  protest  it  against  the  acceptor  for  non-payment.  In  all  caaes  where  bills 
ere  protested  lor  non  •acceptance  or  non-payment,  advice  thereof  must  be  aaut  by  the  next  poefc 
to  the  drawer  and  endorser. 

2L 
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but  this  form  is  rather  singular,  it  being  an  acceptance  under  protest,  for  the 
honour  of  Le  Roy,  Bayard,  &  Co.,  to  be  ''paid  for  their  account,  if  ngularly 
protested,  and  re/used  tchen  dtie.**  Now,  how  can  these  words  "  refused  when 
due,"  have  any  meaning,  unless  the  bill  is  to  be  presented  for  payment  at  Liv- 
erpool ?  As  a  question  of  law,  I  am  clearly  of  opinion,  that  this  bill  should  be 
presented  for  payment,  and  protested  for  non-payment,  at  Liverpool ;  and  that, 
without  that,  there  is  no  meaning  in  the  words  "  refused  when  due."  How- 
ever, as  both  parties  treated  it  as  a  question  of  fact,  I  have  left  it  to  the  Jury. 
How  can  it  be  said  that  the  bill  has  been  refused,  if  it  has  not  been  presented 
at  the  domicil  of  the  drawee  ?  Verdict  for  the  plaintiffs. 

*  Scarlett,  A.  G.,  ChUt^y  and  TbmZtiuon,  for  the  plaintiffs.  r^f., 

Crumeyj  F,  FoUock,  and  Dodd,  for  the  defendants.  '- 

[Attorneys — Surd  dh  JohnMu,  and  Latoton  dt  Co,'] 


In  the  ensuing  Term,  Gumey  moved  for  a  rule  to  show  cause,  why  there 
Fhould  not  be  a  new  triid,  on  the  ground,  that  the  plaintiffs  were  not  entitled 
to  recover,  as  the  bill  had  not  been  protested  in  London. 

Lord  Tentehden,  G.  J.  The  words  of  this  acceptance  are,  ^'if  regularly 
protested,  and  refused  when  due."  I  told  the  Jury  that  I  could  not  under- 
stand how  there  could  be  a  refusal,  unless  there  was  a  personal  demand.  The 
effect  of  the  evidence  adduced  on  the  part  of  the  defendants  was  only  this,  that 
if  the  holder  lives  in  London,  he  is  not  hound  to  send  the  bill  to  Liverpool  to 
be  presented. 

Baylet,  J.  In  the  case  of  Williams  v,  Gkrmaine,  the  judgment  was  ar- 
rested, because  there  was  no  allegation  that  the  bill  was  presented  to  the  drawee. 
From  the  language  of  this  acceptance,  it  is  clear,  that  pretentmeni  should  be 
made ;  and  then  comes  the  question — where  ?  I  think  at  the  drawee's  resi- 
dence. And  it  seems  to  me,  that  there  must  be  a  peraonal  application,  where 
no  place  of  payment  is  given.  If  there  was  no  acceptance  given  on  a  bill  pay- 
able in  London,  it  seems  to  me,  that  the  proper  place  at  which  to  present  it 
would  not  be  at  the  Royal  Exchange,  but  at  the  residence  of  the  drawee. 

LiTTLEDALE,  J.  I  am  of  the  same  opinion.  Whether  a  presentment  in 
I^ndon  would  have  been  sufficient  or  not,  the  more  regular  way,  certainly,  was 
to  apply  to  the  drawee. 

*Parke,  J.  The  form  of  this  acceptance  is  such  as  to  make  it  unne-  ^^ 
ccssary  to  inquire  into  the  alleged  custom.  The  meaning  of  the  accept-  ^ 
ancc  evidently  was,  "if  regularly  presented  and  refined;"  and  the  word 
"  protested"  i|^ust  have  been  put  in  by  mistake.  The  meaning  was,  that  the 
bill  should  be  presented  to  the  person  on  whom  it  was  drawn,  and  refused  by 
him.  Rule  refused. 

• 

In  the  due  of  Hoaro  v.  Caaenove,  16  East,  991,  it  was  held,  that  the  acceptors  of  a  foreign 
bill  of  exchange,  who,  after  presentment  to  the  drawees  for  acceptance,  and  refusal  by  them  to 
accept,  and  protest  for  non-acceptance,  accept  the  same  for  the  honour  of  the  first  endorsers, 
are  not  liable  on  such  acceptance,  unless  there  has  been  a  presentment  of  the  bill  to  the  drawees 
for  payment,  and  a  protest  for  non-payment.  So,  in  the  case  of  Williams  «.  Germaine  the 
elder,  1  M.  &.  R.  394,  it  was  held,  tnat  where  a  party  accep^d  a  bill  for  the  honour  of  the 
drawer,  on  the  refusal  of  the  drawee,  it  must  be  presented  again  to  the  drawee  for  payment  at 
maturity,  before  the  acceptor  for  honour  can  be  charged  on  his  acceptance,  even  m  the  cose 
of  a  bill  poyable  after  sight.  And  in  the  case  of  Germaine  v.  Williams  the  younger  (who  was 
the  drawer  of  the  same  bill),  Id.  403,  it  was  held,  that,  to  charge  the  drawer,  it  was  necessary 
to  show  a  presentment  to  the  drawee  at  maturity ;  aad  that  a  presentment  to  the  acceptor  for 
honour  was  not  sufficient. 

In  the  cases  of  Selby  v.  Eden,  3  Bine.  611,  and  Fayle  v.  Bird,  6  B.  &  C.  531,  it  was  held, 
that  a  bill  drawn  payable  to  "order  in  London,"  did  not  require  presentment  in  London.  See 
also  Mr.  Justice  Bayley's  Treatise  on  the  Law  of  Bills  of  Exchange,  p.  136—139. 

On  the  subject  of  presentment,  it  is  laid  down  in  the  Code  de  Commerce,  liv.  1,  tit  viii,  s- 
XII,  Art.  ITi,  as  follows :— "  Zei  prof  If  t  fauie  d'aeeeptatian  &u  de  paiement  t&ntfaits  par  dtws 
noittre$  oujaar  un  notaire  H  deux  temoiiu  ou  par  un  huiMiier  et  deux  temoint.  Le  praiii  doit 
itre/att-jAu  domicile  de  eelui  $ur  fui  la  lettre  de  change  itait  payable  ou  d  toH  dernier  domieiU 
5**""*:,  J*  domicile  de*  pereonnet  tndiquiee  par  la  leUre  de  change  pour  la  payer  au  hetoin.  Au 
aomvUe  du  ttere  qui  a  accepti  par  interventum,  Le  tout  par  un  $eul  et  mime  ode.  Bneasde 
fnueee  wduatum  de  daminU  UprotU  ut  precidi  d'un  acte  de  perquiMUion:* 
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.  ,^T   *ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY 
*^  J  TERM,  1829. 

BEFORE  LORD  TENTERBEN,   G.   J. 


ROWNSON,  Gent.,  One,  &o.,  v,  EARLE.     Oct,  28. 

If,  in  an  action  for  an  attorney's  bill,  ^t  appear  that  the  plaintiff  in  his  bill  charges  for  specific 
attendances  on  particular  days ;  and,  besides  that,  charses  a  further  sum  for  several  attend- 
ances— The  Judge  at  the  trial  will  direct  the  jury  to  deduct  this  latter  sum  from  the  amount 
of  the  bill. 

Assumpsit  to  recoyer  the  amount  of  an  attorney's  bill.    Plea — General  issue. 

The  business  done  was  the  defence  of  a  suit  in  Chancery,  which  had  been 
commenced  against  the  present  defendant. 

In  the  plaintiff's  bill  of  costs  there  were  many  specific  charges  for  attendances 
on  particular  days ;  and,  at  the  end  of  the  bill,. was  a  charge  for  ''  Several  attend- 
ances, 1^.  Is.  0^." 

Lord  Tenterdsn,  C.  J.  With  respect  to  the  reasonableness  of  the  charges 
in  this  bill,  the  defendant  may  object  to  them  in  taxation  before  the  Master ; 
but  there  is  one  item  that,  the  Jury  ought  to  deduct,  which  is  a  charge  of  1/.  l8. 
Od,  for  several  attendances.  Now,  although  such  a  charge  might  be  good,  if 
there  were  no  charges  for  specific  attendances,  yet,  as  in  this  bill  there  are 
several  charges  for  specific  attendances,  the  plaintiff  is  not  at  liberty  to  make  a 
general  charge  besides. 

Verdict  for  the  plaintiff  for  the  amount  of  the  bill,  after  deducting  1^.  1«.  OJ. 

F.  PoUock  and  Tondinton  for  the  plaintiff. 

The  defendant  in  person. 

[Attorneys — E.  Chester^  and  WtUett  <fc  Z.] 


45*]  *WOOD  v.  SMITH.    Oct,  28. 

The  general  rule  is,  that  whatever  a  seller  represents  at  the  time  of  a  sale  is  a  warranty.  A 
warranty  may  be  either  eeneral  or  qualifiea.  If  a  person,  at  the  time  of  his  selling  a  horse, 
say,  **  1  never  warrant,  but  he  is  sound  as  far  as  I  know  ;'*  this  is  a  qualified  warranty,  and 
the  purchaser  may  maintain  a$9ump»U  upon  it,  if  he  can  show  that  the  horse  was  unsound 
to  the  knowledge  of  the  seller. 

Assumpsit.  The^rs^  count  of  the  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would  buy  a  certain  mare  of  the  defendant,  the  defendant  un- 
dertook and  faithfully  promised,  ''  that  the  said  mare  was  sound  to  the  best  of 
his  knowledge."  And  the  plaintiff  averred,  that,  confiding,  &c.,  he  bought  the 
mare  at  the  price  of  25^. ;  and  that  the  defendant  did  not,  nor  would  regard  his 
said  promise,  but  subtilely  contriying,  &c.,  deceived  the  plaintiff  in  this,  that 
the  said  mare  was  not  sound,  but,  on  the  contrary  thereof,  was  unsound,  as  the 
defendant  then  well  knew.  There  were  other  special  counts,  and  the  money 
counts.     Plea — General  issue. 

It  was  proved,  that,  at  the  time  of  the  sale  of  the  mare,  the  plaintiff  said  to 
the  defendant,  "  She  is  sound  of  course  V  To  which  the  latter  replied,  "  Yes, 
to  the  best  of  my  knowledge."  And  on  the  plaintiff  saying,  "Will  you  warrant 
her?"  the  defendant  said,  "I  never  warrant,  I  would  not  even  warrant  myself." 
Evidence  was  also  given,  that  the  mare  was  unsound,  and  that  the  defendant 
knew  it. 

Gumey,  for  the  defendant,  objected  that  the  declaration  should  have  been  in 
tart  and  not  in  contract^  as  there  was  an  express  refusal  to  warrant 
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Lord  Tentebden,  C.  J.  I  think  that  this  declaration  is  sufficient ;  there  is 
a  count  on  a  promise,  that  the  mare  was  sound  to  the  best  of  the  defendaot'a 
knowledge,  with  a  breach,  that  he  knew  her  to  be  unsound.  Now,  if  a  man 
says,  when  he  sells  a  mare,  ''  she  is  sound  to  the  best  of  my  knowledge,  but  I 
will  not  warrant  her,"  and  it  turns  out  that  the  mare  was  unsound,  and  that  he 
knew  it,  I  have  no  doubt  that  he  is  answerable. 

Verdict  for  the  plaintiff,  with  leave  to  move  to  enter  a  nonsuit. 

*  Scarlett  J  A.  G.,  and  Cwncood,  for  the  plaintiff. 


Gunieyj  and  Thegiger^  for  the  defendant. 


[*46 


[Attorneys — Hinrich,  and  AdUngton  dh  Co.] 


In  the  ensuing  Term,  Gumey  moved,  in  pursuance  of  the  leave  given,  con- 
tending  that  the  action  should  have  been  in  deceit,  and  not  in  asiumpsit,  because 
there  was  an  express  refusal  to  warrant.  He  cited  Williamson  v.  Allison,  2 
East,  446,  and  Dobell  v,  Stevens,  5  D.  &  R.  490. 

Baylet,  J.  The  general  rule  is,  that  whatever  a  person  represents  at  the 
time  of  a  sale,  is  a  warranty.  But  the  party  may  give  either  a  general  warranty, 
or  he  may  qualify  that  warranty.  By  a  genend  warranty,  the  person  warrants 
at  all  events ;  but  here  the  defendant  gives  a  qualified  warranty,  as  he  odIj 
warrants  the  mare  sound  for  all  he  knows. 

Parke,  J.    I  have  very  frequently  seen  such  counts  as  this. 

Rule  refused. 


REX  V,  WHITE.     Oct  28. 

A.  placed  valuable  securitiea  in  the  hands  of  B.,  with  a  written  direction  to  invest  the  proceeds 
in  the  funds,  "  in  case  of  any  unexpected  accident  happening  to  A."  No  accident  dia  happen 
to  A.,  and  the  proceeds  were  by  B.  converted  to  his  own  use : — Held,  that  B.  was  not  indict- 
able under  the  stat.  52  Geo.  3,  c.  63,  (now  repealed) ;  and  it  seems  that  he  would  not  be  so 
under  the  stat.  7  &.  8  Geo.  4,  c.  29,  s.  49. 

An  nlle^ation  in  an  indictment,  that  A.  placed  valuable  securities  in  the  hands  of  B.,  "  with  an 
order  m  wrjting  to  invest  the  prooeeda  in  the  eovernment  funds,"  is  not  supported  by  proof 
of  an  order  in  writing,  directing  B.  to  invest  the  proceeds  in  the  government  funds,  m  case 
of  any  unexpected  accident  happening  to  A. 

Indictment  on  the  stat.  52  Geo.  8,  o.  68.  The  fint  count  was  u  follows:-^ 
''  The  Jurors,  &o.)  present,  *that  on,  &c.,  at,  &c.,  one  Anne  Hubert,  widow,  p^^^j 
did  deposit  with,  and  place  in  the  hands  of  one  Matthew  White,  as  her  ^ 
agent,  two  exchequer  bills,  for  the  payment  and  of  the  value  of  500^.  each,  and 
two  bank  notes,  for  the  payment  and  of  the  value  of  100^.  each,  the  property  of 
the  said  A.  H.,  with  an  order  in  writing,  signed  by  the  said  A.  H.,  for  the  said 
M.  W.  to  invest  the  sums  of  money  to  whidi  the  said  exchequer  bills  and  bank 
notes  related,  in  the  purchase  of  Government  funds.  And  the  Jurors,  &c.,  do 
further  present,  that  the  said  M.  W.,  late  of,  &c.,  broker,  the  agent  in  whose 
hands  the  said  exchequer  bills  and  bank  notes  were  so  deposited  and  placed  bj 
the  said  A.  H.,  with  such  order  in  writing,  signed  by  the  said  A.  H.,  to  invest 
the  sums  to  which  the  said  exchequer  bills  and  bank  notes  related,  in  the  pur- 
chase of  Government  funds,  afterwards,  to  wit,  on  the  same  day  and  in  the 
year  aforesaid,  at,  &c.,  unlawfully  did  apply  to  his  own  use  and  benefit  the  said 
exchequer  bills  and  bank  notes,  and  the  sums  of  money  the  same  bills  and 
notes  related  to,  in  violation  of  good  faith,  and  contrary  to  the  special  purpose 
specified  in  the  order  in  writing  beforementioned,  with  intent  to  defraud  the  said 
said  A.  H.,  the  owner  of  the  said  exchequer  bills  and  bank  notes,"  against  the 
form  of  the  statute,  and  against  the  peace.  The  ucond  count  stated,  that  the 
gaid  M.  W.  afterwards,  to  wit,  on,  &c.,  at,  &c.,  being  a  person  with  whom,  as  the 
i^nt  of  the  said  A.  H.^  certain  securities  for  money;  that  is  to  say  (two  exche- 


47] 


4  Carrington  &  Payne.  401 


Cjuer  bills  and  two  bank  notes,  described  as  before),  the  property  of  the  said  A. 
H.y  were  then  and  there  deposited  and  placed,  with  an  order  in  writing,  signed 
bj  the  said  A.  H.,  to  invest  the  said  sums  of  money  to  which  the  said  exchequer 
bills  and  bank  notes  related,  in  the  purchase  of  Government  securities,  unlawfully 
did  apply  to  his  own  use  and  benefit  the  said  exchequer  bills  and  bank  notes, 
in  violation  of  good  faith,  and  contrary  to  the  special  purpose  specified  in  the 
♦4.Q1     order  in  writing  last  mentioned,  with  intent  to  defraud  the  said  A.  H., 

-*     ^against  the  statute,  and  against  the  peace.     Plea — ^Not  guilty. 

The  case  opened  on  the  part  of  the  prosecution  was,  that  Mrs.  Hubert,  on 
her  going  abroad  in  the  year  1821,  sent  two  exchequer  bills,  fbr  500^.  each, 
and  two  Dank  notes  of  100/.  each,  with  a  written  direction  as  to  the  investment 
of  the  proceeds ;  that,  on  her  return  to  this  kingdom,  she  discovered  that  the 
defendant  had  applied  the  proceeds  to  his  own  use ;  and  that  he  had  subse- 
quently given  her  his  bond  for  the  amount  But  it  was  argued,  that  the  prose- 
cutrix's accepting  that  bond  would  be  no  answer  to  this  indictment. 

Mrs.  Hubert  was  called ;  she  stated  that  she  had  sent  the  exchequer  bills 
and  bank  notes  to  the  defendant  on  the  8d  of  September,  1821,  with  a  letter, 
which  was  produced  :(a)  It  was  in  the  following  terms : — 

"  September  3d,  1821. 

''  Being  about  to  quit  England  for  a  month  or  six  weeks,  I  beg  leave  to  place 
in  your  hands  two  exchequer  bills  for  500/.  each,  making,  together  with  the 
sum  of  200/.,  a  sum  of  1200/.,  and  some  interest,  for  the  purpose  and  with  the 
intent  of  your  investing  it  or  the  prckseeds,  in  ccue  of  any  unexpected  accident^ 
in  the  Gt)vemment  funds,  at  a  time  iohen  you  shall  Judge  it  desirable  to  buy  in, 
in  trust  for  the  benefit  of  my  son  William  Arthur  Hubert,  now  a  minor ;  and 
my  will  and  desire  is,  in  (»ase  of  my  death,  that  the  money  should  be  placed  in 
the  joint  names  of  yourself  and  our  friend,  Mr.  James  Wingfield,  of  Great 
Marlborough  Street,  solicitor,  and  of  my  said  son )  applying  the  interest  to  his 
education,  and  the  principal  to  be  paid  to  him  on  his  coming  of  age ;  and  in 
conclusion,  I  request  your  kindness  and  good  offices  to  him." 
^  iQ-i  Lord  Tenterden,  C.  J.  This  direction  in  writing  *does  not  sustain  the 
-*  allegation  in  the  indictment,  for  the  allegation  is,  that  the  defendant  was 
directed  to  invest,  absolutely  and  unconditionally ;  and  the  direction  proved  is 
only,  to  invest,  in  case  of  any  accident  happening  to  Mrs.  Hubert.  Now,  no 
accident  has  happened ;  and,  under  these  circumstances,  the  defendant  cannot 
be  liable  to  punishment  for  not  investing.     The  defendant  must  be  acquitted. 

Verdict — ^Not  guilty. 

Brougham,  and  Thesiger,  for  the  prosecution. 

Denman,  for  the  defendant. 

[Attorneys — Subert,  and  Fa^ocett."] 

(a)  The  defendant  produced  this  under  a  notice  to  produce. 

See  the  caae  of  Rex  v.  Prince,  2  C.  &  P.  517.  We  are  informed  that  the  caae  of  Rex 
V.  Prince  waa  acted  upon  by  the  Court  of  King's  Bench,  in  Ireland,  in  the  case  of  Father 
Murphy. 

The  Stat,  52  Greo.  3,  c.  63,  is  wholly  repealed  by  the  star.  7  &  8  Geo.  4,  c.  27 ;  but  by  the 
Stat.  7  &.  8  Geo.  4,  c.  29,  s.  49,  it  is,  *  for  the  punishment  of  embezzlement  committed  by 
•sents  intrusted  with  property,'  enacted,  "  That  if  any  money,  or  security  for  the  payment 
of  money,  shall  be  intrusted  to  any  banker,  merchant,  broker,  attorney,  or  other  agent,  with 
any  direction  in  writins  to  apply  such  money,  or  any  part  thereof,  or  the  proceeds,  or  any  part 
of  the  proceeds  of  sucn  security,  fbr  any  purpose  specified  in  such  direction,  and  he  shall,  in 
violation  of  good  faith,  and  contrary  to  the  purpose  so  specified,  in  anywise  convert  to  his  own 
use  or  benefit  such  money,  security,  or  proceeds,  or  any  part  thereot  respectively,  every  such 
ofiender  shall  be  guilty  of  a  misdemeanor ;  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding  fourteen 
yeat'S,  nor  less  than  seven  years,  or  to  suffer  such  other  punishment  by  fine  or  imprisonment, 
or  by  both,  as  the  Court  shall  award  ;  and  if  any  chattel  or  valuable  security,  or  any  power  of 
attorney  for  the  sale  or  transfer  of  any  share  or  interest  in  any  public  stock  or  fund,  whether 
of  this  kingdom  or  of  Great  Britain  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund  of  any 
body  corporate,  company,  or  society,  shall  be  intrusted  to  any  banker,  merchant,  broker,  attor- 
ney, or  other  agent,  for  safe  custody,  or  for  any  special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer,  or  pledge,  aod  he  shall,  in  violation  of  good  faith,  and  contrary  to  the  olject 
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or  purpoee  for  which  luch  ^chattel,  security,  or  power  of  attorney  shall  have  been  in* 
uoatea  to  him,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  convert  to  his  own  £*50 
use  or  benefit,  such  chattel  or  security,  or  the  proceeds  of  the  same,  or  any  part  thereof, 
or  the  share  or  interest  in  the  stock  or  fund  to  which  such  power  of  attorney  shall  relate,  or 
any  part  thereof,  every  such  oiTender  shall  be  guilty  of  a  misdemeanor,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  any  of  the  punishments  which  the 
Court  may  award,  as  hereinbefore  last  mentioned.'* 

By  sect.  50  of  the  same  statute  it  is  provided  and  enacted,  "  That  nothing  hereinbefore  con- 
tained relating  to  agents  shall  affect  any  trustee  in  or  under  any  instrument  whatever,  or  any 
mortgagee  ofany  property,  real  or  personal,  in  respect  of  any  act  done  by  such  trustee  or  mort- 
gagee in  relation  to  the  property  comprised  in  or  aJTected  by  any  such  trust  or  mortgage ;  nor 
shall  restrain  any  banker,  merchant,  broker,  attorney,  or  other  agent,  from  receivins  any 
money  which  shall  be  or  become  actually  due  and  payable  upon  or  oy  virtue  of  any  valuable 
secunty,  according  to  the  tenor  and  efiect  thereof,  in  such  manner  as  he  might  have  done  if 
this  act  had  not  been  passed ;  nor  from  selling,  transferring,  or  otherwise  disposing  of  any 
securities  or  effects  in  his  possession,  upon  which  he  shall  have  any  lien,  claim,  or  demand 
entitling  him  by  law  so  to  do,  unless  such  sale,  transfer,  or  other  di^sal  shall  extend  to  a 

K eater  number  or  part  of  such  securities  or  effects  than  shall  be  requisite  for  satisfying  euch 
in,  claim,  or  demand." 

And  by  sect.  52  of  the  same  statute  it  is  provided  and  enacted,  "  That  nothing  in  this  act 
oontainea,  nor  any  proceeding,  oonviction,  or  judgment  to  be  had  or  taken  thereupon,  against 
any  banker,  merchant,  broker,  factor,  attorney,  or  other  agent  as  aforesaid,  shall  prevent, 
lessen,  or  impeach  any  remedy  at  law  or  in  eauity  which  any  party  aggrieved  by  any  anrh 
offence  might  or  would  have  had  if  this  act  had  not  been  passed ;  but  nevertheless  the  convic- 
tion of  any  such  offender  shall  not  be  received  in  evidence  in  any  action  at  law  or  suit  in 
e<)uiiy  against  him ;  and  no  banker,  merchant,  broker,  factor,  attorney,  or  other  agent  as 
atoresaid,  shall  be  liable  to  be  convicted  by  any  evidence  whatever  as  an  offender  against  thti 
act,  in  respect  of  any  act  done  by  him,  if  he  shall  at  any  lime  previously  to  his  being  indicted 
for  such  offence  have  disclosed  such  act,  on  oath,,  in  consequence  of  any  compulsory  procfa 
of  any  Cotirt  of  law  or  equity  in  any  actk>n,  auit,  or  proceedms  which  shall  have  been  bona  Jide 
instituted  by  any  party  aggrieved,  or  if  he  shall  have  disclosed  the  same  in  any  examination  or 
deposition  before  any  commissioners  of  bankrupt.*' 


*FKOWD,  Gent.,  v.  STILLAIU),    Nov,  2.  [*51 

An  attorney  may  recover  the  amount  of  his  bill  in  an  action,  althoujgh  the  copy  delivered  under 
the  statutes  2  Geo.  2,  c.  23,  and  12  Geo.  2,  o.  13,  contain  such  abbreviationa  aa— 
•*DecIon."  **Instrons."  "Confce."  "Afft."  "Attg."  &c. 

AssuBfPSiT  on  an  attorne/s  bill.  The  copy  of  the  bill  deliycred  to  the 
defendant  contained  the  following  abbreviations : — 

Brawg.  Declon.  ffo.  15. 
Instrons.  for  Case. 
Attg.  yon  in  long  confce. 
Preparing  Afit. 
Cockhum,  for  the  defendant,  submitted  that  the  plaintiff  must  be  nonsuiteii, 
because  he  had  not  deliyered  his  bill  in  a  proper  state,  under  the  statutes  2  Geo. 
2,  c.  23,  and  12  Geo.  2,  c.  13. 

ScarleUj  A.  G.,  for  the  plaintiff.  In  a  case  of  Reynolds  v.  Caswell,  4  Taunt. 
193,  the  following  abbreyiations  occurred,  viz.  '^  Instrons.  for  declaration,  ffo.  18." 
— "Pd."— "2  fair  copies/'  "Serjt."  "Atty."  «Lre8."&c.;  and  the  Court  said, 
that  they  were  abbreyiations  common  and  intelligible  to  eyery  professional  man. 
and  held,  that  the  plaintiff  was  entitled  to  recover. 

Lord  Tenterden,  C.  J.  I  am  entirely  of  that  opinion  in  the  present  caj>e. 
I  think  that  the  object  of  the  legislature  is,  that  a  client  shall  have  his  bill 
deliyered  to  him  in  such  language  as  he  can  understand ;  and  I  think  no  man 
living  can  doubt  as  to  the  meaning  of  these  abbreyiations. 

Verdict  for  the  plaintiff. 
Scarlettj  A.  G.,  and  Wybom,  for  the  plaintiff. 
Ooekbumj  for  the  defendant. 

[Attorneys— /Vtwrf,  and  WiOet  df  X.] 

•By  the  stat.  2  G.  2,  c.  23,  s.  23,  it  is  enacted,  that  "  No  attorney  or  solicitor  shall  com-  ^.^ 
mence  or  mamtain  any  action  or  suit  for  the  reoovery  ofany  fees,  charges,  or  dtsbnrsements  [^2 
vntil  the  expiration  ofone  month  after  he  shall  have  delivered  a  bill  of  such  fees,  charges, 
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disburMmenta,  written  in  a  common  legible  htnd,  and  in  the  English  tongiie,  except  law 
terms  and  names  of  writa,  and  in  words  at  length,  except  times  and  sums,  which  bill  shall  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor  respectively.*'  But  by  the  stat. 
12  Geo.  2,  c.  13,  s.  5,  it  is  enacted  **  that  it  shall  and  may  be  lawful  to  and  for  every  attorney, 
clerk  in  court,  and  solicitor,  to  write  his  bill  of  fees,  charges,  and  disbursements,  with  such 
abbreviations  as  are  now  commonly  uaed  in  the  English  language." 


LEWIS  and  Another  v.  MAiULINO.    Nov.  3 

A  party  took  out  a  patent  for  an  improved  shearing  machine,  to  shear  woollen  cloths,  and 
claimed  four  things  as  his  invention :  one  of  them  was,  a  proper  substance  to  brush  the 
cloth.  In  descnbmg  the  machine  in  the  specification,  he  directed  plush  to  be  used  for  this 
porpoae,  but  he  nowhere  stated,  that  this  was  an  essential  part  of  his  machine,  fiefore  the 
time  of  this  party's  invention,  some  kind  of  brush  had  been  uniformly  used,  but  it  was  sub- 
■  seauently  ascertained,  that,  with  this  machine,  no  brush  was  necessary : — Held,  that  tliis 
did  not  invalidate  the  patent. 

Before  a  partjr  took  out  a  patent  for  a  machine,  a  model  of  a  airoilar  machine  was  made,  un- 
known to  him,  and  a  machine  was  begim  to  be  made  from  it,  but  no  similar  machine  M'as 
ever  used  in  this  coimtry,  before  the  patent : — Held,  that  this  was  not  sufficient  to  defeat  the 
patent. 

Cass  for  the  infringement  of  a  patent,  for  an  improved  machine  for  shearing 
woollen  cloths.     Plea — (General  issue. 

This  was  the  same  patent  which  was  the  suhject  of  discussion  in  the  case  of 
Lewis  V,  Davis,  3  C.  &  P.  502,  and 

Scarlett,  A.  G.,  for  the  plaintiff,  contended,  that  the  Juiy  ought  to  five  con- 
siderable damages,  as  the  validity  of  this  patent  had  been  litigated  in  that  case. 

The  two  specifications,  dated  in  the  years  1815  and  1818,  mentioned,  3  G.  & 
P.  503,  were  read. 

In  the  second  specification,  dated  14th  July,  1818,  the  plaintifis  claimed,  a.s 
their  invention,  four  things,  as  stated,  3  C.  &  P.  503 :  one  of  which  was,  <^  a 
proper  substance  to  brush  the  cloth,"  and  this  was  described  in  the  specification 
as  follows : — "  A  narrow  strip  of  plush  is  fixed  on  the  surface  of  the  cylinder, 
^eg-i  parallel  with  the  wire,  *to  answer  the  purpose  of  a  brush  for  raising  up 
-'  the  wool,  which  is  to  be  shorn  off  the  cloth ;  or,  instead  of  the  plush, 
bristles  may  be  inserted  on  the  cylinder.'^ 

Evidence  was  eiven  of  the  novelty  of  the  invention,  and  of  the  defendant's 
infringement  of  the  patent. 

A  witness  stated,  that,  previous  to  the  use  of  the  plaintiffs^  machine,  some 
substance  had  been  always  used  to  raise  up  the  wool  to  be  shorn,  but  that  it 
was  found,  that,  in  the  plaintifis'  machines,  it  was  unnecessary,  i£  more  than 
one  cutter  at  a  time  was  used  on  the  cylinder ;  and  that,  in  point  of  fact,  this 
plush  never  was  used.  He  also  stated,  that  the  plaintiffii  had  only  made  one 
machine  which  had  it ;  and  that,  out  of  one  thousand  and  more  of  their  ma- 
chines that  they  had  sold,  none  of  them  had  any  plush  or  any  other  substance 
to  raise  the  wool. 

F.  PoUockj  for  the  defendant.  I  submit  that  the  plaintiffs  must  be  non- 
suited. The  plaintiffs  claim  this  plush  as  a  part  of  their  invention,  and  its  ap- 
plication is  minutely  described  in  the  specification.  Now,  the  witness  says,  that 
the  plaintiffs  never  even  sold  a  single  machine  that  had  this  plush  applied  to  it ; 
and  I  apprehend,  that  where  a  patent  is  taken  out  for  a  machine,  coubisting  of 
several  parts,  and  one  of  them  is  wholly  useless,  the  patent  is  void.  It  may  be 
said,  that  it  is  a  hardship  that  the  party  should  be  obliged  to  make  a  specifica- 
tion before  he  has  completed  his  invention ;  but,  to  do  that,  time  is  always 
given.  I  admit,  that,  if  a  machine  is  described  in  general,  it  would  be  no  objec- 
tion that  some  particular  part  might  be  made  better,  but  here  this  plush  is 
claimed  as  a  specific  invention. 

Scarlettj  A.  6.,  for  the  plaintiffs.  The  ar^ment  on  the  other  side  is,  that 
if  a  man  makes  an  improved  machine;  eombming  with  it  something  that  was 
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always  tbongbt  neoessarj,  and  it  be  afterwards  found  tbat  bis  improTement  is  sc 
good,  that  it  dispenses  with  this  thing  that  was  ^always  thought  neces-    p,^ 
sary,  he  is  to  lose  his  patent.     The  public  is. not  deeeived,  and  the  only    ■- 
objection  now  is,  that  it  was  found,  a  year  after  the  taking  out  of  the  patent, 
that  if  more  than  one  cutter  were  applied,  the  plush  was  unnecessaiy. 

Brougham,  on  the  same  side.  We  say,  that  one  of  our  novelties  is  the  using 
of  a  brush  of  plush  upon  the  cylinder,  and  that  is  an  improvement  upon  the 
older  modes  of  brushing;  in  the  same  way  we  say,  that  our  rotary  cutters  are 
an  improvement  on  shears  used  by  hand. 

F.  PoUock,  in  reply.  If  the  thing  was  beneficial  at  the  time  of  the  inventioo, 
I  admit  that  it  will  not  vitiate  the  patent,  that  it  becomes  of  no  use  by  means 
of  something  invented  afterwards ;  but  here,  the  patentee  claims,  aa  an  inven- 
tion, a  thing,  that,  with  his  machine,  is  useless. 

Lord  Tenterden,  C.  J.  This  is  a  patent  for  an  improved  machine  for  aheir- 
ing  woollen  cloths,  which  is  to  be  effected,  by  means  of  rotary  cutters  going 
from  list  to  list.  In  his  specification  the  plaintiff  claims  several  things  as  of 
his  invention,  one  of  them  being  the  application  of  a  proper  substance  to  brush 
the  cloth.  It  appears,  that,  before  this  patent,  the  univernl  practice  was,  to  raise 
the  wool  by  means  of  some  kind  of  brush :  here,  the  patentee  claims  the  ezda- 
sive  use  of  this  plush  for  that  purpose,  but  not  as  an  essential  part  of  his  ma- 
chine. He  claims  it  as  his  invention,  and  states  it  to  be  a  novel  mode  of  doing 
tbat  which  was  always  done  before,  either  by  a  brush  or  by  some  other  means. 
There  was  a  case  of  a  chemical  compound,  where  the  party  mentioned  in  his 
specification  some  ingredient  that  he  did  not  use ;  and  the  patent  was  held  to  be 
void ;  (a)  but  there  the  party  deceived  the  Crown  :  and  I  think  that  that  case 
is  quite  distinguishable  from  the  present.  Here  the  party  says,  this  is  a  part 
of  my  ^machine,  but  he  nowhere  says,  that  it  is  essential.  I  think^  there-  p^^cr 
fore,  that  there  is  no  weight  in  the  objection.  ■> 

The  defence  was,  that  the  mode  of  shearing  from  list  to  list  by  means  of 
rotary  cutters  was  not  new  at  the  time  of  the  plaintiffs'  patent;  and  it  was 
proved,  that,  in  the  year  1811,  a  specification  was  enrolled  in  America,  for  a 
machine  to  shear  cloth  from  list  to  list  by  means  of  rotary  cutters ;  and  that,  in 
that  year,  a  model  of  an  exactly  similar  machine  was  brought  to  England,  and 
exhibited  to  three  or  four  persons.  It  was  also  proved,  that,  in  the  year  1811, 
Mr.  Thompson,  a  manufacturer  in  Yorkshire,  employed  workmen  to  make  a 
machine  from  the  American  specification,  and  that  they  had  set  about  it,  but 
that,  in  consequence  of  the  Luddite  riots,  Mr.  Thompson  was  afraid  to  have  it 
completed.  However,  in  answer  to  this,  it  was  shown,  that,  after  the  riots  had 
ceased,  the  machine  was  left  unfinished,  and  Mr.  Thompson  bought  the  plain* 
tiffs'  machines. 

Lord  Tenterden,  C.  J.  The  object  of  the  plaintifis'  patent  is,  a  method  of 
shearing  from  list  to  list  by  means  of  rotary  cutters ;  and  if  the  case  rested  on  the 
evidence  on  the  part  of  the  plaintiffs,  there  is  no  doubt  that  the  plaintiffs'  was 
the  first  machine  of  this  kind  used  in  this  country ;  but,  on  the  part  of  the  de- 
fendant, it  is  contended,  that  there  is  such  a  want  of  originality  and  novelty  in 
the  pliuntiffs'  machine,  as  will  prevent  their  recovering  in  this  action.  It  is  no 
doubt  incumbent  on  the  plaintiffis  to  show  that  their  machine  is  new,  but  it  is 
not  necessary  that  they  should  have  invented  it  from  their  own  heads;  it  is 
sufficient  that  it  should  be  new  as  to  the  general  use  and  public  exercise  in  this 
kingdom.  If  it  were  shown,  that  the  plaintiffs  had  borrowed  from  some  one 
else,  then,  of  course,  their  patent  would  fiiil.  To  show  Uiat  the  macbihe  was 
not  new,  evidence  is  given  that  a  model  has  been  seen  by  three  or  four  persons, 
and  that  the  making  of  a  similar  machine  was  begun ;  but  it  appears  to  me, 
that  the  defendant  has  ^failed  to  prove  that  such  a  machine  was  generally  p^^* 
known  or  generally  used  in  England,  before  the  taking  out  of  this  patent  •■ 
by  the  plamtiffs.  Verdict  for  the  plaintiflb.— Damages,  200^. 

(«)  Tamer  *  Winter,  1  T.  R.  608. 
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Scarlett,  A.  0.,  Brougham,  (hmpbdl,  and  Rotchy  for  the  plaintiffs. 
F.  Pollock,  C,  F.  WiUiavMy  Alderson,  and  Godson,  for  the  defendant. 
[Attorneys — Adiington  dk  Oo,,  and  tShearman,'} 


In  the  ensuing  Term,  F.  Bollock  moved  for  a  rule  to  show  cause  why  there 
should  not  he  a  new  trial : — First,  on  the  ground  that  the  patent  was  voiii,  as 
the  plush  was  unnecessary.  Secondly,  that  the  shearing  the  cloth  from  list  to 
list,  by  means  of  rotary  cutters,  was  not  new.  And  thirdly,  on  affidavits,  that 
some  ^rther  evidence  had  been  discovered  since  the  trial.  He  cited  Crompton  v. 
Ibbotson,  1  D.  &  L.  33,  Turner  v.  Winter,  1  T  R.  602,  Rex  v.  Arkwright,(ri) 
Forsyth  v.  Riviere,  (}odson  on  Patents,  p.  55. 

Lord  Tenterden,  C.  J.  I  think  that  we  ought  not  to  grant  any  rule. 
As  to  the  objection  to  the  specification  respecting  the  plush,  it  is  not  anywhere 
alleged  that  the  plush  is  essential;  and  we  find,  that,  before  this* patent  was 
granted,  a  brush  had  been  used.  When  the  plaintiffs  were  applying  for  a  patent, 
they  had  made  a  machine,  and  had  put  plush  on  it ;  but,  before  they  made  any 
of  the  machines  for  sale,  they  had  discovered  that  it  was  useless.  If  the  plush 
bad  been  mentioned  as  an  essential  part  of  the  machine,  and  it  had  not  been 
useful  or  necessary,  the  patent  could  not  have  been  supported.  With  respect  to 
^571  ^^^  other  point,  it  appeared  that  a  model  had  Deen  "^made,  but  still  that 
^  model  was  not  a  machine ;  and  we  find  that  the  possessor  of  it  has  bought 
these  machines  since ;  and  that  he  never  completed  his  machine  according  to  the 
American  specification.  It  therefore  appears,  that,  till  the  invention  of  the 
plaintiffs  came  out,  there  was  not  used  and  ezercisai  in  England  any  machine 
that  would  cut  from  list  to  list  by  rotary  cutters.  If  these  plaintiffs  had  seen 
this  model,  or  had  known  of  it,  the  case  would  have  been  different ;  but,  the 
question  is,  whether,  at  the  time  of  the  patent,  this  machine  was  now  as  to  the 
public  use  in  England. 

Bayley,  J.  1  think  there  should  be  no  rule. — Uowever,  our  refusing  a 
rule  will  not  hinder  the  defendant  from  applying  for  a  repeal  of  the  patent,  if 
he  should  be  so  advised.  To  support  a  patent,  it  is  necessary  that  the  specifi- 
cation should  make  a  full  disclosure  to  the  public.  If  the  patentee  suppresses 
anything,  or  if  he  misleads,  or  if  he  does  not  communicate  all  he  knows,  his 
specification  is  bad.  So,  if  he  says  that  there  are  many  modes  of  doing  a  thing, 
when  in  fact  one  only  will  do,  this  will  also  avoid  his  patent ;  but,  if  he  makes 
a  full  and  fair  communication,  as  far  as  his  knowledge  at  the  time  extends,  he 
has  done  all  that  is  required.  Mr.  Pollock  objects  to  that  part  of  the  specifica- 
tion which  respects  the  use  of  the  plush.  Now,  at  the  period  when  this  specifi- 
cation was  made,  the  plush  was  in  use,  and  there  is  no  reason  to  believe  that 
this  patentee  did  not  think  it  was  a  useful  part  of  the  machine.  His  patent  is 
for  an  instrument  where  something  of  that  kind  was  always  thought  material ; 
and  I  am  of  opinion,  that  the  subsequent  discovery,  that  the  plush  was  unne- 
cessary, is  no  objection  to  the  validity  of  the  patent.  If  the  party  knew  that  it 
was  unnecessary,  the  patent  would  be  bad,  on  the  ground  that  this  was  a  decep- 
tion ;  but  if  he  thought  it  was  proper,  and  only  by  a  subseauent  discovery  finds 
out  that  it  is  not  necessary,  I  think  that  it  forms  no  ground  of  objection.  An- 
^f-o-i  other  ground  of  objection  is  this :  it  is  said  that  communications  were 
•^  made  ^frorn  America;  if  it  had  been  shown  that  the  plaintiff  had  seen  the 
model,  and  had  borrowed  from  it,  he  would  not  have  been  the  true  inventor,  and 
would  therefore  have  misled  the  Crown ;  but,  if  I  make  a  discovery,  and  am 
enabled  to  produce  an  effect  from  my  own  experiments,  judgment,  and  skill,  it 
is  no  objection  that  some  one  else  has  made  a  similar  discovery  by  his  mind, 
unless  it  has  become  public.  So,  if  I  introduce  a  discovery,  Ixmd  fide  made,  I 
may  have  a  patent  for  it,  though  a  person  might  have  received  privately  a  com- 
munication from  abroad)  which  would  have  enabled  him  to  have  made  the  ma- 

(a)  This  case  is  published  in  a  separate  fana,  and  is  dted  in  Mr.  Godson's  work  on  pttents. 
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chine.     As  to  the  affidavits;  I  do  not  think  them  sufficient  to  justify  the  Ck)iirt 
in  granting  a  rule. 

Parke,  J.     I  am  of  the  same  opinion.     The  first  ohjection  is,  that  this 
patent  is  for  several  things,  and  that  one  of  them,  though  considered  to  he  use- 
ful at  the  time,  has  since  turned  out  to  he  useless.    There  is  no  case  that  decides, 
that  if  a  patent  he  taken  out  for  several  things,  and  one  of  them  turns  out  to 
he  useless,  the  patent  is  therefore  had ;  though  there  are  cases  that  decide  that 
it  is  had,  if  one  of  the  several  things  he  not  new.     The  stat.  21  Jac.  1,  c.  8,  s. 
0,  makes  it  necessary  that  the  invention  should  he  new,  hut  it  does  not  require 
that  it  should  he  useful.     The  Crown  has  here  granted  a  patent  for  fourteen 
years,  upon  certain  conditions,  and  those  conditions  have  heen  complied  with. 
By  the  statute  the  Crown  has  power  to  grant  patents  to.  the  true  inventor  and 
inventors  of  any  manner  of  new  manufactures  within  the  realm,  "  which  others, 
at  the  time  of  making  such  letters  patent  and  grants,  shall  not  use/'  so  as  they 
he  not  contrary  to  law,  &c.     There  was  no  proof  at  the  trial  of  the  use  of  this 
invention  in  England  hefore  the  date  of  the  plaintiffs'  patent ;  and  there  is  no 
case  where  the  patent  has  failed,  unless  the  thing  had  heen  actually  used ;  and 
no  case  requires  that  the  invention  should  be  useful  in  all  its  parts. 

Rule  refused. 
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SITTING  AT  WESTMINSTER,  AFTER  TRINITY  TERM,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


NEWBERY  V.  ARMSTRONG.    July  9. 

An  agreement  in  the  followinff  form : — "  I  bind  myself  to  be  lecuritv  to  you,  for  J.  C,  late  in 
the  employ  of  J.  P.  of  L.  W.,  for  whatever  you  may  introat  him  with,  while  in  your  employ, 
to  the  amount  of  502.,"  containa  a  aufficient  conaideration  on  the  foce  of  it. 

Assumpsit  on  the  following  agreement : — 

"  To  Mr.  John  Newbery, 

"  Sir, — ^I,  the  undersigned,  do  hereby  agree  to  bind  myself  to  be  secnrity  to 
you  for  J.  Cochrane,  late  in  the  employ  of  J.  Pearson,  of  London-wall,  for  what- 
ever you  may  intrust  him  with,  while  in  your  employ,  to  the  amount  of  50?., 
in  case  of  any  default  to  make  the  same  good.  W.  Armstrong. 

"  11th  March,  1828." 

Witnesses  were  called  for  the  plaintiff,  who  proved  the  payment  of  various 
small  sums  of  money  to  Cochrane,  on  account  of  the  plaintiff;  and  it  was  also 
proved  that  Cochrane  had  not  paid  them  over. 

Taddi/y  Serjt.,  for  the  defendant,  submitted,  on  the  authority  of  Wain  t?> 
Warlters,  5  East,  10,  and  Saunders  v.  Wakefield,  4  B.  &  A.  595,  that  the 
agreement  could  not  be  made  available,  because  there  was  no  mutuality  and  no 
consideration  appearing  on  the  face  of  it.  In  a  late  case  of  Lees  v.  Whit«omb, 
6  Bing.  34,  2  M.  &  P.  86,  and  3  C.  &  P.  289,  which  was  on  an  agreement  to 
remain  with  a  person  for  two  years  to  learn  the  business  of  a  dress-maker;  the 
agreement  was  held  to  be  void,  because  there  was  no  mutuality,  for  the  want  of 
an  agreement  to  teach.  And,  in  *the  present  case,  there  is  no  statement  j-^a 
that  the  plaintiff  had  agreed  to  take  Cochrane  into  his  service,  on  account  ^^ 
of  the  defendant's  agreeing  to  be  his  surety.  There  is  nothing  appearing  on 
the  face  of  the  agreement,  by  which  the  plaintiff  could  be  compelled  to  take 
Cochrane  into  his  employ,  or  on  which  any  action  could  be  maintained  against 
him  for  refusing  to  do  so. 
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TlNDAL^  C.  J.  I  think  that  you  lay  your  rule  rather  too  widely,  when  you 
say,  that  there  must  be  mutuality.  There  must  be  a  consideration.  And  if, 
by  fair  inference,  we  can  find  it,  that  will  be  sufficient.  It  seems  that  Cochrane 
had  been  in  the  employ  of  another  person,  as  the  agreement  sajrs,  <<  late  in  the 
employ  of  J.  Pearson,  of  London-wall."  It  then  goes  on  to  say,  that  the  de- 
fendant will  be  security  for  him  while  he  is  in  the  employ  of  the  plaintiff ,  And 
I  think,  in  all  these  cases,  it  is  enough  if  it  can  be  shown  by  fair  inference,  that 
there  was  a  consideration — if  we  can,  as  it  were,  spell  it  out  from  the  agree- 
ment. With  respect  to  the  case  of  Lees  v.  Whitcomb,  it  seems  that  there  the 
agreement  was  to  remain,  which  makes  a  difference.  I  think  the  plaintiff  is  en- 
titled to  the  verdict.  Verdict  for  the  plaintiff. — 34^. 

Wilde,  Serjt.,  and  Kelly,  for  the  plaintiff. 

Toddy,  Seijt.,  for  the  defendant. 

[Attorneys — Davies,  and  Sutcliffe  dh  B,"] 


In  the  ensuing  Michaelmas  Term,  Toddy,  Seijt.,  moved  to  set  aside  the  ver- 
dict, but  the  Court  Refused  a  rule. 

Vide  Jenkin  v.  Reynolds,  6  B.  Moore,  86 ;  and  3  firod.  &,  Bwg,  14 ;  Sudt  *.  Lill,  9  East, 
348 ;  and  1  Camp.  242 ;  and  Warrington  «.  Furber,  6  Eap.  89. 
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TERM,  1829. 

BXTOBS  LOBD  OHIXr  JU8TI0S  TIH DAI..  • 


FIELDER  V.  RAY.    July  20. 

The  plaintiff  may  recover  on  proof  of  work  done,  on  an  implied  contraet,  althonsh  it  appear 
in  the  amne  of  the  d^endant'i  mm,  that  there  waa  a  written  agreement  rebting  to  the 
matter,  but  which  cannot  be  read  for  the  want  of  a  atamp.  Seeust  if  the  ftct  come  out  in 
the  eouns  of  tkeptaintif^i  case. 

Assumpsit  for  work  and  kbonry  money  paid,  &o. 

The  action  was  brought  to  recover  charges  for  printing  oalioo.  On  the  part 
of  the  plaintiff,  the  performance  of  the  work  was  proved.  The  defendant  admit- 
ted that,  for  a  part  of  it,  he  was  liable  to  the  plaintiff,  and  had  paid  a  certain 
sum  of  money  into  Court.  With  respect  to  the  other  part,  he  contended  that 
he  was  not  liable  to  the  plaintiff,  but  to  a  person  named  Aldridge.  It  appeared, 
that,  in  the  month  of  September  1827,  the  defendant  had  in  his  hands  a  dis- 
honoured bill  of  Aldridge's,  who  was  a  calico  printer,  carrying  on  business  at 
Wandsworth ;  and,  for  the  purpose  of  getting  it  paid,  he  made  a  verbal  contract 
with  the  person  who  managed  Aldridge's  concern,  that  Aldridge  should  print, 
on  particular  terms,  certain  quantities  of  linen.  The  first  delivery  took  place  in 
December  1827.  In  the  beginning  of  January  1828,  the  defendant  was  informed, 
that  Aldridge  had  parted  with  his  business  to  the  plaintiff  Fielder;  but  he 
said  to  the  person  who  informed  him,  that  he  should  look  to  Aldridge  for  the 
completion  of  the  work.  Further  deliveries  were  made  in  the  months  of  January 
and  February,  1828.  On  the  12th  March,  1828,  the  defendant  refused  to  send 
any  more  goods  to  be  printed  at  the  plaintiff's  factory,  unless  the  plaintiff  would 
agree  to  deliver  all  that  had  been  sent  already,  without  prejudice  to  his  (the 
defendant's)  claim  upon  Aldridge.  Accordingly,  the  plaintiff's  manager,  on 
the  following  (ky,  brought  a  paper  to  the  defendant,  ^which  it  was  sug- 

^  gested  was  an  agreement  containing  these  terms.    This  paper  was  produced 
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by  Wilde,  Seijt.,  on  the  part  of  the  defeDdant,  and  was  objected  to  by  Tadd^j 
SeT}tj  for  the  plaintiff^  it  not  having  any  stamp.  It  was  suggested,  that  it  was 
within  the  exception  in  the  stamp-act,  as  relating  to  goods.  Bnt,  npon  this  point, 
Toddy,  Sexjt.,  referred  to  Buxton  v.  Bedale,  3  East,  303,  which  decides,  that  a 
contract,  relating  not  to  the  sale,  but  the  making  of  goods,  is  not  within  the 
exception,  and  must  have  a  stamp. 

Wilde,  Sexjt,  then  called  a  witness,  who  staled  that  the  paper  was  in  existence 
on  the  13th  of  March,  and  that  it  was  the  agreement  under  which  the  work  wu 
performed.  He  then  submitted,  that  the  plaintiff  could  not  recover  upon  the 
quantum  meruit  counts,  upon  an  implied  contract;  because  it  appeared  that  the 
terms  upon  which  the  business  was  done,  were  reduced  into  writing;  and  the 
writing  could  not  be  given  in  evidence,  because  it  wanted  a  stamp ;  and  there- 
fore the  plaintiff  failed  in  making  out  any  case,  and  must,  of  course,  be  non- 
suited. 

TiNDAL,  C.  J.,  was  of  opinion,  that  the  agreement  required  a  stamp,  as  not 
being  within  the  exception,  which  was  confined  to  agreements  relating  to  the  tale 
of  goods  I  and,  with  respect  to  the  other  point,  his  Lordship  decided,  that  the 
case  should  go  to  the  Jury  upon  the  parol  testimony,  taking  a  note  of  the  objec- 
tion with  a  view  to  ulterior  proceedings  in  the  Court  above. 

It  appeared  further  in  evidence,  that  the  plaintiff  had  made  certain  payments 
to  the  Excise,  in  respect  of  the  goods ;  and  that  the  change  in  the  proprietorship 
of  the  concern  had   been  generally  notified  by  circular  letters,  ^hich  ^^ 
were  dated  on  the  1st  January,  1828,  but  not  delivered  till  the  middle  of  ^ 
that  month. 

Wilde,  Serjt.,  for  the  defendant,  in  his  address  to  the  Juiy,  submitted,  that 
if  the  plaintiff  Fielder  had  not  intended  to  carry  on  the  business  for  Aldridge, 
as  far  as  the  defendant  was  concerned,  he  should  have  objected  to  proceed  any 
further  with  the  work,  until  some  contract  had  been  made  between  him  and  the 
defendant;  and  that,  as  he  had  not  done  so,  he  must  be  taken  to  have  carried 
on  the  business  upon  the  terms  of  the  previous  contract  made  between  the  de- 
fendant and  Aldridge. 

Taddy,  Serjt.,  in  his  reply,  contended,  that  if  the  understanding  had  been 
such  as  the  defendant  stated  it  to  be,  the  plaintiff  would  not  have  made  the 
payments  to  the  Excise.  As  to  the  payment  into  Court,  that  was  made  generally) 
and  the  plaintiff  had  a  right  to  apply  it  to  what  part  of  his  demand  he  pleased ; 
and,  applying  it  to  the  demand  for  the  work  and  labour,  he  would  be  clearly 
entitled  to  recover  the  amount  of  the  payment  made  to  the  Excise. 

TiNDAL,  C.  J.,  (in  his  summing  up)  said — The  main  question  which  you  have 
to  consider  is,  whether  the  plaintiff  is  entitled  to  recover  for  the  printing  of 
goods,  and  payments  in  respect  of  them,  prior  to  the  month  of  Mcurch.  This 
will  depend  upon  whether  the  parties  contracted  that  the  work  should  be  done 
on  the  credit  of  Ray  as  between  him  and  Fielder,  or  whether  it  was  to  go  on  as 
against  Aldridge,  so  as  to  give  Ray  the  right  of  set-off,  which  he  would  clearly 
have  had  if  the  business  had  been  continued  to  be  carried  on  by  Aldridge.  The 
question  will  be,  whether  the  understanding  was,  that  Fielder,  as  it  were,  should 
represent  Aldridge,  or  that  it  should  be  altogeiher  a  new  transaction.  If  you 
think  that  the  work  was  done  upon  a  new  contract,  issuing  out  of  and  bottomed 
^pon  the  circular,  then  there  will  be  no  right  to  set  off  the  debt  of  Aldridge,  ^^ 
and  the  plaintiff  will  be  entitled  to  the  verdict;  but  if  you  should  be  of  >> 
the  contrary  opinion,  then,  as  the  amount  of  the  money  which  has  been  paid  into 
Court  covers  the  claim  with  respect  to  the  subsequent  part  of  the  transaotion, 
you  will  find  your  verdict  for  the  defendant. 

Verdict  for  the  plaintifi. 

Taddy,  Seijt.,  and  Moody,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Helps,  for  the  defendant. 

[Attorneys — E,  haojcs,  and  Towers."] 
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In  the  ensuing  Michaelmas  T^rm,  Wilde,  Serji.,  obtained  a  rule  nm,  for  a 
nonsuit,  which  was  discharged  after  argument,  in  the  course  of  the  same  Term : 
vide  6  Bing.  332.  But  the  Court  granted  a  new  trial,  upon  payment  of  costs ; 
in  order  that  the  defendant  might  have  an  opportunity  of  producing  the  agree- 
ment properly  stamped.  See  the  oases  of  Doe  v.  Morris,  12  East,  237,  Stephens 
V.  Pinney,  8  Taunt.  827,  Strother  v,  Barr,  6  Bing.  144,  and  2  Moore  &  Payne, 
207,  Reed  v.  Deere,  7  B.  &  C.  266,  Rex  v.  Inhabitants  of  Eawden,  8  B.  &  C.  708, 
Darner  v.  Langton,  1  C.  &  P.  168,  and  Vincent  v.  Cole,  3  C.  &  P.  481 


*65]  *SALISBURY  v.  MARSHAL.    Jul^  20. 

Where  the  agreement  under  which  a  party  holds  a  house  states,  that  he  "  agrees  to  become 
tenant  by  oeemptfing"  it  will  be  an  answer  to  a  claim  of  rent,  in  an  action  for  use  and  occu- 
pation, if  he  shows  that  the  house  was  not  in  such  a  reasonable  and  decent  state  of  repair, 
aa  to  be  fit  for  comfortable  occupation. 

Use  and  occupation.  The  plaintiff  claimed  three  quarters'  rent.  The  ten* 
ancy  was  under  we  following  affreement : — 

"  Memorandum, — John  Maruial  agrees  to  become  a  tenant  of  Richard  Salis- 
bury, by  occupying  a  house.  No.  47,  in  Nelson  Square,  Blackfriar's  Road,  of 
which  he  has  an  unexpired  lease  of  two  years,  from  March  22d  last,  for  the 
whole  of  that  period.  The  fixtures  to  be  valued  on  comine  in  and  going  out, 
and  the  deterioriation  to  be  pud  to  the  landlord  by  John  Marshal,  at  his 
quitting  the  premises ;  and  as  a  security  for  the  same,  he  has  paid  to  Richard 
Salisbury  3ll.  10^.,  half-year's  rent  in  advance.  The  rent  to  commence  at  Mid- 
summer, 182T.  But  in  case  he  should  continue  to  hold,  to  be  allowed  to 
purchase  the  fixtures  at  the  valuation  set  upon  them  at  the  time  of  taking  pos- 
session. 

«  April  19th,  1828." 

There  was  an  understanding  between  the  parties,  that  the  premises  should  be 
put  into  proper  repair.  And  it  appeared  that  the  plaintiff  had  done  some 
repairs  about  the  time  the  defendant  went  into  possession ;  but  several  witnesses 
proved,  that,  notwithstanding  this,  the  house  was  not  in  such  a  state  as  that  it 
could  be  occupied  with  any  degree  of  comfort,  partly  from  the  admission  of 
water  through  the  roof  and  ceilings  in  wet  weather,  partly  from  the  state  of  the 
water  closet,  the  cistern,  &c. 

Wilde,  Seijt.,  for  the  defendant,  contended,  that,  under  these  circumstances, 
the  defendant  was  not  liable  to  pay  the  rent.  He  cited  £dwards  v.  Hethering- 
ton.  (a) 

*Bfi1  *  Taddy,  Sexjt.,  for  the  plaintiff.  This  is  no  defence  in  law,  the  de- 
-■  fendant  expressly  undertakes  to  pay  rent,  and  if  the  house  is  untenant- 
able, that  must  be  made  the  subject  of  a  cross  action.  Even  if  there  were  an 
express  covenant  to  keep  the  house  in  repair,  it  would  not  do,  as  there  is  an 
express  undertakinff  to  pay  rent. 

TiNDAL,  C.  J.  The  words  of  this  agreement  are  very  singular ;  the  defendant 
is  to  become  tenant  by  occupying.  The  question  which  1  shall  leave  to  the 
Jury  will  be,  whether  this  was  merely  colourable  repair,  or  that  state  of  repair 
which  was  fit  for  convenient  occupation.  I  have  been  for  some  time  looking  at 
the  agreement,  and  anticipating  the  objection  as  it  presented  itself  to  my  mind, 
and  I  think  the  difficulty  is  got  rid  of  by  the  words  "  agrees  to  become  tenant 
by  occupying." 

Taddy,  Serjt.,  then  addressed  the  Jury,  in  reply. 

(a)  R.  &  M.  368.  That  caae  decides,  that  "  a  tenant  of  a  home  from  vear  to  year,  no* 
under  any  a^eement  to  repair,  may  quit,  without  previoua  notice  to  hia  lanalord,  on  the  pre- 
mieee  becoming  unsafe  ana  useless,  nom  want  of  repairs ;  and  such  tenant  is  not  liable  in  an 
action  for  use  and  oeeupation,  for  any  rent  after  the  occupation  has  ceaaed  to  be  beaeficiaL'* 
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TiNDAL,  C.  J.,  in  samming  up,  said, — ^The  question  between  the  parties  is  as 
to  the  rent  which  became  due  for  the  three  quarters  of  a  year,  from  Michael- 
mas, 1828,  to  Midsummer,  1829,  whether  that  rent  is  due  to  the  pUintiff,  or 
not.  Worded  as  this  agreement  is,  I  think  that  the  determination  of  this  ques- 
tion will  depend  upon  another,  viz.  whether  the  premises  were  put  into  such  a 
reasonable  and  decent  state  of  repair,  as  that  a  decent  family  might  be  supposed 
capable  of  occupying  them  during  that  time.  It  is  not  eyery  little  ineonveni- 
ence  which  will  justify  the  refusal  to  pay  rent ;  but  the  question  is,  whether 
such  repairs  had  been  done  at  the  time  when  the  defendant  was  to  go  in,  as  that 
they  could  be  reasonably  expected  to  continue  during  the  tenancy,  and  give  the 
tenant  the  ^decent  enjoyment  of  the  premises.  I  agree  with  the  plain-  r^/... 
tiff's  counsel,  that  if  there  had  been  a  separate  agreement  to  do  these  *• 
repairs,  then  the  not  having  done  them  would  furnish  no  defence.  But  I  think 
that  here  it  forms  a  kind  of  condition  precedent,  and  the  defendant  was  not 
compellable  to  enter  until  the  house  was  put  into  such  a  state  that  a  family  of 
such  condition  could  be  reasonably  expected  to  occupy  it.  With  respect  to  the 
stipulation  about  paying  rent  in  advance,  it  seems  to  me  to  apply  to  the  first 
half  year's  rent  only,  which  was  to  be  paid  instead  of  a  sum  of  money.  His 
Lordship  then  left  the  case  to  the  Jary,  who  found  a 

Yerdiet  for  the  defendant 

Toddy,  Seijt.,  and  E.  V,  Richard^y  for  the  plabtiff. 

Wxldef  Serjt.;  and  PaUeton,  for  the  def^idant. 

[Attorneys — Baacendale  <&  Oo,,  and  Ftneenf.] 


In  the  ensuing  term,  Toddy,  Seijt.,  moved  to  set  aside  the  Terdict,  hut,  at 
the  suggestion  of  one  of  their  Lordshipsi  the  parties  compromiaed  the  matter. 
No  opinion  was  expressed  by  the  Court  oontrary  to  the  ruling  of  the  Loid 
Chief  Justice  at  the  trial. 


DELAFIELD,  Assignee  of  JONES,  an  Insolvent  Debtor,  v.  FREEMAN  and 

Another,  Gents.     Sept  20. 

An  intolvent  debtor  is  not  a  competent  witnea  for  the  plaintiff,  in  an  action  bronght  by  htf 
assignee,  because  his  future  |>roperty  is  liable  to  the  pajrment  of  the  debts  in  his  schedule, 
and  therefore  he  is  interested  in  procuring  the  reoo?ery  of  as  much  money  as  possible. 

Case  against  attorneys  for  negligence  in  the  preparation  of  a  lease. 

The  insolvent  was  called  as  a  witness  for  the  plaintiff.     His  discharge  was 
put  in,  and  a  release  of  his  surplus. 

*  Wilde,  Seijt.,  objected.  He  is  not  a  witness.  The  discharge  is  only  ptgo 
of  the  person,  and  keeps  all  the  debts  afloat,  as  debts  which  he  is  liable  to  ^ 
pay  out  of  his  future  property.  An  insolvent  is  not  allowed  to  be  bail,  on  the 
ground  that  his  future  property  is  liable.  The  57th  section  of  the  Insolvent 
Debtors'  Act,  7  Geo.  4,  c.  57,  enacts,  ''  That  before  any  adjudication  shall  be 
made  in  the  matter  of  the  petition  of  any  prisoner,  the  Court  or  Commissioner, 
&c.,  shall  require  such  prisoner  to  execute  a  warrant  of  attorney,  to  authoriie 
the  entering  up  of  a  judgment  against  such  prisoner,  in  some  one  of  the  supe- 
rior Courts  at  Westminster,  in  the  name  of  the  assignee  or  assignees,  or  of  the 
provisional  assignee,  &c.,  for  the  amount  of  the  debts  stated  in  the  schedule,  to 
be  due  or  claimed  to  be  due,  from  such  prisoner,  or  so  much  thereof  as  shall 
appear,  at  the  time  of  executing  such  warrant  of  attorney,  to  be  due  and  unsa- 
tisfied ;  and  the  order  of  the  said  Court  for  entering  up  such  judgment  shall  be 
a  sufficient  authority  to  the  proper  officer  for  entering  up  the  same,  and  such 
judgment  shall  have  the  force  of  a  recognisance ;  and  if  at  any  time  it  shall 
appear  to  the  satis&otion  of  the  said  Court,  that  such  prisoner  is  of  ability  to 
pay  such  debts,  or  any  part  thereof,  or  that  he  or  she  is  dead,  leaving  assets  for 
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that  purpose,  the  said  Court  may  permit  execution  to  be  taken  out  upon  such 
judgment,  for  such  sum  of  money  as,  under  all  the  circumstances  of  the  case, 
the  said  Court  shall  order;  such  sum  to  be  distributed  rateably  among  the  cre- 
ditors, &c.,  and  such  further  proceedings  shall  and  may  be  had  upon  such  judg- 
ment, as  may  seem  fit  to  the  discretion  of  the  said  Court,  from  time  to  time, 
until  the  whole  of  the  debts  due  to  the  several  persons  against  whom  such  dis- 
charge shall  have  been  obtained,  shall  be  fully  paid  and  satisfied/'  From  this 
it  appears,  that  the  insolvent  is  not  discharged  from  his  debts ;  he  has,  there- 
fore, the  most  direct  interest  that  his  assignee  shall  recover  as  much  property 
as  possible,  because  he  is  not  free  till  they  are  all  discharged.  The  judgment 
^operates  on  his  future  property.     The  recovery  here  will  pay  debts 


^69] 


which  otherwise  must  be  paid  out  of  his  future  effects.     The  release  of 


the  surplus  amounts  to  nothing,  because  we  are  not  looking  at  something  which 
he  has  to  receive,  but  at  something  which  he  will  have  to  pay. 

Taddyy  Seijt.,  in  support  of  the  witness.  It  is  only  a  contingent  interest 
which  may  arise,  not  any  present  interest;  and  such  an  interest  is  not  suffi- 
cient to  exclude  his  testimony. 

Comyn^  on  the  same  side.  By  the  act  of  Parliament,  the  insolvent  is  relieved 
from  all  actions,  and  the  property  is  under  the  direction  of  the  Court. 

TiNDAii,  C.  J.,  was  of  opinion  that  the  witness  was  not  admissible. (a) 

The  case  proceeded,  and  there  was  a  nonsuit,  on  the  ground  that  the  petition 
of  the  insolvent,  being  that  which  gave  the  Court  its  jurisdiction,  ought  to  be 
produced,  and  was  not.  This  nonsuit  proceeded  upon  the  76th  section  of  the 
act  of  Parliament;  but  it  was  afterwards  set  aside  by  the  Court,  and  a  new  trial 
granted,  on  the  ground,  that,  by  the  19th  section,  an  authenticated  copy  of  the 
assignment  was  all  that  was  required  to  prove  the  right  of  the  assignee  to  sue*. 
The  Court  refused  to  grant  the  rule  for  a  new  trial  on  the  point  as  to  the  com- 
petency of  the  insdlvent  to  be  a  witness. 

Toddy  and  Andrews^  Serjts.,  Comyn,  and  Curriej  for  the  plaintiff. 

Wilde  and  Jonetj  Serjts.,  for  the  defendant. 

[Attorneys — A.  B,  Cocker,  and  Ik  IWion,^ 

{.a}  Vide  the  case  of  Rndge  v.  Fergosson,  1  Carr.  &,  P.  253.  in  which  the  same  queetioD 
aroBe,  and  was  decided  in  the  same  manner  by  Mr.  Justice  Littledale. 


*70]       *PERRING  and  Another  v.  TUCKER  and  Another.    Oct,  26. 

Where  two  defendants  appear,  and  plead  by  one  attornesr,  but,  at  the  trial,  counsel  appear 
only  for  one  defendant,  and  the  other  defendant  appears  in  person,  the  counsel  only  will  be 
allowed  to  address  the  Jury,  but  the  defendant,  who  has  no  counsel,  may  cross-examine  the 


witnesses. 


Trover  for  a  mortgage  deed.  The  defendants  were  Dr.  Tucker  and  a  Mr. 
Smyrdon,  they  had  appeared  and  pleaded  by  one  attorney. 

At  the  trial,  Toddy,  Serjt.,  and  Chitty,  appeared  for  Smyrdon,  and  Dr. 
Tucker  appeared  to  conditct  his  defence  in  person. 

Upon  this  being  stated  to  be  the  case  by  Toddy,  Seijt.,  when  he  rose  to  cross- 
examine  the  first  witness  for  the  plaintiff — 

Wilde,  Serjt.,  objected  to  the  arrangement,  and  the  question  was  then  dis- 
cussed. 

Chitfy,  A  man  may  appear  by  attorney,  and  afterwards  defend  in  person ;  his 
means  may  diminish :  and  if  he  were  not  in  such  case  allowed  to  defend  him- 
self, he  would  not  be  able  to  make  any  defence  at  all. 

^NDAL,  C.  J.,  inquired  if  there  was  any  authority  on  the  subject. 

Wilde,  Seijt.,  replied  in  the  affirmative. 

Taddy,  Serjt.  There  is  no  case  where  the  party  himself  has  required  it. 
The  Court  may  make  rules  with  respect  to  Counsel,  who  are,  in  a  certain  sensej 
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officers  of  the  Court,  but  a  defendant  is  in  a  different  situation.  If  there  were 
no  Counsel  and  several  defendants,  all  of  them  would  be  allowed  to  Epeak, 
although  they  had  appeared  by  the  same  attorney. 

Dr,  Tucker  said — ^That  his  defence  was  different  from  that  of  the  other 
defendant. 

*  Wilde,  Seijt.,  referred  to  the  case  of  Chippendale  v,  Mason.(a)  ^^ 

TiNDAL,  C.  J.  I  can  only  take  it,  that  the  two  defendants  have  ^ 
thought  proper  to  intrust  their  defence  to  one  attorney,  who  has  put  one  de- 
fence, joining  them,  on  the  record.  If  he  has  acted  improperly,  he  will  be 
answerable.  I  think,  that  as  Counsel  are  engaged  for  one  defendant,  the  other 
defendant  cannot  be  heard,  and  that  upon  a  principle  of  public  policy.  Under 
the  circumstances,  I  do  not  think  it  proper  that  two  speeches  should  be  made  to 
the  Jury.  Then,  with  respect  to  who  is  to  be  preferred,  I  think  I  mast  hear 
my  brother  Toddy,  because  he  is  a  Seijeant,  and  his  duty  requires  him  to 
appear. 

The  case  then  proceeded,  and  Dr.  Tucker  was  not  permitted  to  address  the 
Jury,  but  he  was  allowed  to  cross-examine  the  witnesses. 

It  appeared,  in  the  course  of  the  argument,  that  application  had  been  made 
to  Mr.  Justice  Park,  at  chambers,  to  allow  the  defendants  to  seTer  in  pleading, 
but  his  Lordship  said,  that  as  the  only  object  was  to  have  two  speeches,  he  did 
not  think  it  proper  to  grant  the  application. 

WUde  and  Bompoi,  Serjts.,  and  FoUeU,  for  the  plaintiff. 

Tcuidy,  Serjt,  and  ChiUy,  for  defendant  Smyrdon. 

[Attorneys — I^/aon  dh  B.,  and  Tucker.^ 

(a)  4  Camp.  174.  That  case  decides,  that  where  several  defendants  appear  by  separate  ik 
tomeys,  and  have  sepsrate  ooansel,  if  they  are  in  the  same  interest,  only  one  couoael  can  be 
heard  to  address  the  Jury,  and  the  witnesses  are  to  be  examined  by  one  oounael  on  the  pirt 
of  all  the  defendants,  in  the  same  manner  as  if  the  defence  were  joined. 

See  the  caae  of  Doe  v.  TyndaU,  Vol.  3,  of  these  Reports,  p.  565. 
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*KAY  V.  GROVES.     Oct.  81.  [»< 

A.  signed  a  guarantee  on  the  18th  November,  by  which  he  agreed  to  be  answerable  to  B.  far 
the  amount  of  five  aacks  of  flour,  to  be  delivered  to  C,  payable  in  one  month.  On  the  19tfa. 
B.  delivered  five  sacks  to  C.  On  the  21st,  he  deliverea  five  sacks  more.  On  the  24th,  3 
sacks,  4  bushels,  and  18  lbs.,  part  of  the  first  five  sacks,  were  returned  as  of  improper  quality, 
and  an  equal  quantity  of  difierent  flour  was  sent  in  : — Held,  that  A.  was  not  answerable  od 
his  guarantee  for  any  more  than  that  part  of  the  first  five  sacks  which  was  retained. 

Action  on  a  guarantee.  The  fim  count  of  the  declaration  stated,  that,  in 
consideration  that  the  plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, would  sell  and  deliver  to  one  William  Taylor  on  certain  credit,  to  wit,  on^ 
month's  credit,  divers,  to  wit,  ^ve  sacks  of  flour,  he,  the  said  defendant,  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff,  to  be  answerable 
to  him  for  the  price  of  the  said  Jive  sacks  of  fiow;  and  that  he,  confiding  in 
the  said  promise,  did  then  and  there  sell  and  deliver  to  the  said  William  Taylor,  on 
the  said  credit,  five  sacks  of  flour,  the  prices  thereof  amounting  together  to  a 
certain  reasonable  sum,  to  wit,  17/.  10a.,  &c.  There  were  counts  for  goods  sold, 
&c.    Plea — Non  assumpsit. 

The  guarantee  was  in  the  following  form  : — 

'^  I  hereby  agree  to  be  answerable  to  Mr.  Kay  for  the  amount  of  five  sad? 
of  flour,  to  be  delivered  to  Mr.  W.  Taylor,  Gray's  Inn  Iauc  Road,  papble  in 
one  month.  (Signed)  Thomas  Gboviis- 

"  Dated  18th  November,  1828." 

It  wad  proved  by  the  carman  of  a  Mr.  Waters,  a  flour  factor,  that,  on  the 
19th  of  November,  1828,  five  sacks  of  flour  were  delivered  at  Mr.  Taylor's  bv 
the  order  and  on  tho  account  of  the  plaintiff;  on  the  21st^  five  sacks  more 
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were  delivered ;  on  the  24tby  three  sacks,  four  bushels,  and  eighteen  ponnds, 
were  fetched  awaj  by  the  plaintiffs  order,  it  having  been  objected  to  by  Taylor 
as  not  of  a  proper  quality;  and  on  the  same  day  the  same  quantity  of  other 
flour  was  sent  in. — A  sum  of  3/.  lis,  was  paid  into  Court. 

Wilde,  Serjt.,  addressed  the  Jury  for  the  defendant.  Groves  is  Taylor's 
landlord;  Kay  has  grossly  deceived  the  defendant;  he  induced  him  to  enter 
into  the  guarantee,  by  representing  to  him  that  another  person  had  agreed  to 
4^70-1  guaranty  five  sacks,  and  he  was  going  to  trust  him  for  five  *sacks  without 
-'  any  guarantee  at  all.  If  a  man  deceives  another  by  his  representations, 
and  thereby  obtains  a  guarantee,  he  cannot  recover,  for  it  is  a  fraud  on  the  surety. 
It  makes  a  great  difference  whether  a  man  is  to  have  other  goods  or  not,  because 
the  one  quantitv  alone  may  not  be  sufficient  to  do  him  any  good.  The  cases 
all  go  to  show  that  there  must  be  fair  dealing  between  the  parties ;  and  here 
the  representation,  that  fifteen  sacks  were  to  be  had,  which  turned  out  to  be 
untrue,  was  a  fraud  upon  the  surety ;  and  the  plaintiff's  claim  cannot  be  sup« 
ported.  The  payment  of  money  into  Court,  only  so  £ur  admits  the  goodness  of 
the  guarantee  as  to  entitle  the  plaintiff  to  take  the  money  out)  but  no  further. 

TiNBAL,  C.  J.,  observed  to  Jones,  Serjt.,  who  was  counsel  for  the  plaintiff — 
The  difficulty  I  feel  with  respect  to  your  proof  is,  that  vou  have  not  shown  that 
the  second  quantity  delivered  was  in  substitution  for  the  part  of  the  first  quan- 
tity which  wa^  returned.  Though  I  think  it  would  be  a  strict  measure  to  say, 
that  the  return  of  a  part,  and  the  sending  of  other  flour  instead  of  it,  was  not 
within  the  guarantee,  yet  you  cannot  go  farther,  and  take  a  quantity  out  from 
under  a  new  and  distinct  contract.  You  ou^ht  to  show  that  mere  was  a  quan- 
tity equal  in  amount  substituted  for  that  which  was  taken  away.  I  think  the 
payment  of  money  into  Court  shows  the  guarantee  to  be  good;  but  the  money 
which  has  been  paid  in  this  case  will  go  to  cover  the  amount  due  for  that  part 
which  was  retained  under  the  first  order. 

Janes,  Serjt.,  in  his  reply,  contended,  that  the  guarantee  was  not  confined  to 
five  specific  sacks  under  any  one  delivery,  but  was  good  to  the  extent  of  &ve 
sacks,  whether  delivered  under  one  order,  and  at  one  time,  or  not. 

TiNDAL,  C.  J.  The  allegation  in  the  declaration,  and  the  terms  of  the  gua- 
rantee, being  for  one  month's  credit  from  a  certain  date,  it  must  refer  to  one 
^A-^  transaction.  If  "^things  had  gone  on  smoothly,  the  defendant  would  have 
^  become  liable  at  the  end  of  one  month  from  the  19th  of  November;  but 
it  Beems  they  did  not,  for  some  of  the  flour  was  objected  to,  and  returned  on 
the  24th  of  November.  But,  in  the  interval  between  Uie  19th  and  24th,  another 
parcel  of  five  sacks  was  delivered.  If  there  had  been  a  substitution  of  any  part 
for  the  quantity  returned,  that  would  have  been  a  part  of  the  transaction  of  the 
19th ;  and  then  a  question  would  have  arisen  as  to  the  price.  No  evidence  has 
been  given  of  the  price  of  the  second  (quantity,  nor  of  the  order  from  the  plaint- 
iff fbr  the  delivery  of  it.  His  Lordship  left  it  to  the  Jury  to  find  a  verdict  for 
the  plaintiff,  if  they  should  think  that  the  second  quantity  was  at  all  a  substi- 
tution for  the  first;  and,  if  not,  to  find  a  verdict  for  the  defendant. 

Verdict  for  the  defendant 

Jones,  Seijt.,  and  12.  F.  Richards,  for  the  plaintiff. 
Wilde,  Seijt.,  for  the  defendant. 

[Attorneys — Shvter,  and  Oox,'] 


In  the  ensuing  Michaelmas  Term,  Jones,  Serjt.,  obtained  a  rule  niti  for  a  new 
trial,  which  was.  after  argument,  discharged. 

2m2 
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RUTHERFORD  v.  EVANS,  Clerk.     Oa,  21. 

The  declaration,  in  an  action  for  libel,  averred,  that  the  plaintiif  carried  on  the  hunneu  of  « 
carpenter,  builder,  and  $urveyor,  and  had  been  appointed  the  eurveyor,  agont,  and  stewarJ  o.' 
a  certain  company,  ti  society  of  persona  called — **  The  New  England  Company;*'  and  that 
the  defendant  published,  concerning  him,  and  concerning  his  said  employment  by  the  itoiW 
company,  and  concerning  him  in  hii  iaid  trade  of  carpenter,  builder,  and  eurveyor,  &c.,  in  s 
letter  to  one  J.  6.,  he  the  said  J.  6.  then  and  there  being  the  treaiurer  of  the  iaid  company, 
a  certain  libel,  &c.  It  appeared,  that  the  company  in  question  was  a  corporation,  ana  that 
its  name  was — **  The  Society  for  the  Propagation  of  the  Gospel  in  New  England  and  parts 
adjacent,  in  America.**— Held,  that  this  miraescription  of  the  company  was  not,  under  the 
circumstances,  any  ground  of  nonsuit. 

It  is  no  objection,  that  a  part  only  of  one  sentence  in  a  letter  is  inserted  in  a  count  for  libel, 
if  it  appear,  that  enough  is  set  out  to  comprise  the  substance  of  the  charge  made  by  the 
defendant  against  the  plaintiff. 

In  an  action  of  slander,  the  plaintiff,  in  showing  special  damage,  must  confine  his  proof  to  the 
evidence  of  persons  who  received  the  slanderoua  statements  from  the  defendant  himidf. 

Libel  and  slander. — ^The^rs^  count  of  the  declaration  stated,  that  the  plaint- 
iff, at  the  time  of  the  committing  of  the  '^grieyances  complained  of,  carried  ^' 
on  the  trade  and  business  of  a  carpenter,  builder,  and  surveyor,  and  had  ^  ' 
been  appointed  the  iurt^eyory  agenty  and  steward  of  a  certain  company  or  society 
of  persons,  called  "  The  New  England  Company  f*  and,  in  such  capacitj,  had 
been  and  was  employed  by  the  said  company,  and  had  always  conducted  hmuelf 
with  credit,  skill,  &o.,  towards  ike  said  company,  and  all  others  employing  him 
in  the  way  of  his  said  trade,  &c.,  and  had  never  been  suspected  of  being  goiltj 
of  any  extravagance,  &o.,  or  of  abusing  the  trust  or  confidence  reposed  in  him 
by  the  said  company,  &c.,  or  of  having  made  default  in  payment  of  the  monejs 
due  and  owing  from  him  to  his  several  creditors,  &c.,  but  was  of  good  nune, 
&o.,  and  was  gaining  great  profits  in  his  said  employment  by  the  said  eompan^j 
and  by  his  said  trade  and  business,  &c. ;  yet,  the  defendant,  well  knowing,  &c., 
and  intending  to  injure  the  plaintiff  in  his  good  name,  &o.,  and  to  bring  him 
into  public  scandal,  &c.,  vfith  the  said  company,  and  with  and  amongst  his  said 
employers,  &c.,  falsely,  &c.,  did  compose  and  publish,  &o.,  of  and  concerning  the 
said  plaintiff,  and  of  and  concerning  his  said  business  and  employment  by  Ae  said 
company,  and  of  and  concerning  the  said  plaintiff,  in  his  said  trade  ofcarpeiU^f 
builder,  and  surveyor,  and  of  and  concerning  such  default  in  payment  of  the  mo- 
neys due  and  owing  from  the  said  plaintiff  to  his  said  several  creditors,  &c,  a 
certain  fiftlse,  scandalous,  malicious,  and  defamatory  libel,  in  the  form  of  a  letter 
addressed  to  one  James  Gibson,  he  the  said  James  Gibson  then  and  there  being 
the  treasurer  of  the  said  company,  containing,  amongst  other  things,  the  false, 
&o.,  and  libellous  matter  following,  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  his  said  business  and  employment  by  the  said  company,  and  of 
and  concerning  the  said  default  in  payment,  &c.,  that  is  to  say : — ^^  I  should  have 
been  silent,  notwithstanding  my  anxious  desire  to  put  you  upon  your  goard 
against  the  most  artful  scoundrel  that  ever  existed.  The  natural  punis^ent 
of  his  extravagance  and  misconduct  is  fast  approaching — ^he  is  in  every  person's 
debt — ^^his  ruin  cannot  be  long  delayed — and  he  is  not  deserving  of  the  p^g 
slightest  commiseration.''  «  L  ' 

The  third  count,  contained  a  similar  allegation  of  the  employment  by  The 
New  England  Company,  and  charged,  that,  in  a  conversation  with  one  John 
Fuller,  <<  he,  the  said  John  Fuller,  then  and  there  being  one  of  the  members  of 
the  said  company  or  society  of  pereons,  called,  <  The  New  England  Company/ '' 
tho  defendant  spoke  of  and  concerning  the  plaintiff,  &c.,  the  false  and  defanu- 
tory  words  following,  that  is  to  say,  '^  he  is  cheating  and  defrauding  the  com- 
pany. He  has  sold  timber  and  pollards  belonging  to  the  company,  and  never 
accounted  for  them,  but  cheated  them  of  the  money — ^he  is  defrauding  the  oom- 
pany  in  the  bills  charged  for  repaire,  and  in  various  other  ways.'' 

There  were  other  counts  for  words  spoken,  but  there  was  no  evidence  given 
which  supported  them.  The  declaration  contained  an  allegation  of  special  da- 
mage. 

rleas^-Not  guilty,  and  several  special  pleas  of  justification. 
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It  appeared,  from  the  cross-examination  of  Mr.  Oibson,  who  was  called  on 
the  part  of  the  plaintiff,  that  the  society  referred  to  in  the  declaration,  of  which 
he  was  treasurer,  was  a  corporation,  and  that  its  proper  description  was — ''  The 
Society  for  the  Propagation  of  the  Gospel  in  New  England  and  parts  adjacent 
in  America/' 

The  letter  which  constituted  the  libel,  commenced  with  the  words — '^  I  am 
Tery  sorry,"  &c.,  and  continued  thus — ^'  I  fully  expected  our  friend  would  have 
seen  you  soon  after,  or  I  should  have  been  silent,  notwithstanding  my  anaous 
desire  to  put  you  upon  your  guard,"  &c.  It  also  contained  this  additional  pas- 
sage— ^'  I  pledge  my  sacred  honour,  that,  except  to  you  and  your  friend,  I  have 
never  disclosed  this  affair,  nor  ever  will." 

Taddj,  Serjt.,  for  the  defendant.  There  are  two  objections  to  the  declara- 
tion :  First,  There  is  an  allegation,  that  the  plaintiff  was  surveyor  to  a  society, 
^jj-y  called  ''  The  *New  England  Company,"  and  it  appears  that  that  is  not  the 
^  name  of  the  society,  but  its  proper  description  is — ^'  The  Society  for  the 
Propagation  of  the  Gk)spel  in  New  England,  and  parts  adjacent  in  America." 
This  is  a  deeided  variance.  Suppose  there  were  an  averment,  that  a  person 
had  been  appointed  surveyor  to  a  certain  company  or  society  of  persons,  called 
'^  The  East  India  Company,"  I  i^prehend  that  it  could  not  be  sustained,  be- 
cause there  is  no  such  society,  but  a  corporate  body  of  merchant  adventurers 
trading  to  the  East  Indies.  And  in  the  present  case,  the  company  referred  to 
is  not  a  mxnety  of  persons,  but  it  is  a  body  corporate,  which  is  one  person  in 
law.  It  is  also  alleged  in  the  declaration,  that  Mr.  James  Gibson  was  the  trea- 
surer of  the  said  company,  whereas,  there  is  no  such  company.  There  is,  there- 
fore, a  misdescription,  both  of  the  company  itself,  and  of  the  person  to  whom 
the  libel  is  said  to  be  addressed.  The  seixmd  objection  is,  that  the  libel  is  not 
set  out  truly — only  part  of  the  letter  is  given.  It  may  not  be  necessary  to  set 
out  the  whole  of  a  letter,  but  a  party  must  give  all  that  bears  upon  the  sense, 
or  alters  the  character  of  the  part  recited.  They  begin  with  the  words,  '^  I 
should  have  been  silent,"  whereas,  the  letter  begins,  <'  I  am  very  sorry,"  &c. 
*'  I  fully  expected  our  friend  would  have  seen  you  soon  after,  or  1  should  have 
been  silent."  This  is  an  omission  of  the  reason  given.  The  part  inserted  is  of 
a  positive  kind,  whereas  it  is  qualified  in  the  original,  taking  it  altogether.  It 
is  an  omission  of  the  inducement  to  the  communication,  and  of  that  which  is 
material  to  show  the  confidential  nature  of  the  letter.  They  have  also  omitted 
other  important  words,  viz,  ''  I  pledge  my  sacred  honour,  that,  except  to  you 
and  your  friend,  I  have  never  disclosed  this  affair,  nor  ever  will." 

Merewether,  Serjt.,  on  the  same  side.     A  corporation  has  no  legal  existence 

but  by  name ;  and  if  the  name  is  improperly  set  out)  there  is  no  description  of 

i^'jo-y  the  corporation  at  all.     With  respect  to  the  other  objection,  I  ^submit, 

-■  that  the  effect  of  the  part  omitted  goes  to  alter  the  remainder  of  the 

letter. 

Wilde,  Serjt.,  for  the  pluntiff.  It  is  enough,  if  the  plaintiff  proves  as  much 
of  his  count  as  is  necessary  to  support  his  action.  There  are  allegations  which 
state,  that  the  plaintiff  was  a  carpenter,  builder,  and  surveyor,  and  which  speak 
of  creditors  and  employers  generally.  It  is  not  necessary  to  give  the  name 
accurately ;  the  corporate  character  need  not  be  recognised  here.  This  action 
is  for  nothing  connected  with  the  corporate  character,  but  for  slander  concern- 
ing an  individual.  As  to  the  other  objection,  the  rule  is,  that  you  must  set  out 
so  much  of  a  libel  as  accurately  conveys  the  imputation,  which  the  letter,  on  its 
production,  is  found  to  contain.  My  friends  on  the  other  side  confound  the 
motive  of  the  writer  with  the  nature  of  the  charge.  The  defendant  calls  the 
plaintiff  a  most  artful  scoundrel :  this  does  not  depend  upon  any  part  omitted. 
He  also  says,  that  his  ruin  is  fast  approaching,  and  that  he  does  not  deserve 
commiseration :  this  does  not  at  all  depend  upon  whether  the  defendant  would, 
or  would  not,  have  made  the  communication  in  a  certain  event ;  it  is  perfectly 
immaterial  whether,  in  another  event,  he  would  have  been  silent,  as  he  was  not 
silent  in  fact.    The  learned  Serjeant  then  referred  to  the  act  of  Parliament 


416  Sellen  v.  Norman.    T.  T.  1829.  [78 

relating  to  amendments  in  setting  out  trritten  documents ;  and  submitted,  that, 
if  it  was  material,  his  Lordship  might  direct  an  amendment. 

Kelly,  on  the  same  side.  In  the  case  of  Figgins  v,  Cogswell,  3  M.  &  S.  369, 
which  was  an  action  of  slander,  the  declaration  averred,  that  the  piamtiff  was  a 
carpenter  and  sworn  appraiser,  and  proof  of  his  being  a  carpenter  only  was  held 
sufficient.  So,  in  the  present  case,  the  general  allegation  of  the  plaintiff's  being 
a  carpenter,  builder,  and  "^surrejor,  is  quite  enough,  without  proving  the  ^^^g 
employment  by  the  company.  Besides,  the  words  '^  called  the  New  Eog-  *- 
land  Company,"  may  be  taken  to  mean,  commonfy  so  called.  If  it  is  a  vari- 
ance at  all,  the  omission  may  have  been  accidental,  and,  theref<x«,  may  be 
amended. 

TiNDAL,  C.  J.  I  do  not  think  that  I  am  at  liberty  to  make  the  amendment 
suggested ;  because  I  think  the  act  relates  to  mere  verbal  allegations,  and  the 
objection  is,  that  it  is  an  omission  which  alters  the  effect  of  the  part  set  oat 
The  first  part  contains  only  a  portion  of  a  sentenoe,  which  is  clearly  bad.  But 
there  is  afterwards  a  whole  sentence  set  out,  and  therefore  I  do  not  Uiink  it  right 
to  nonsuit.  Nor  do  I  think  it  right  to  nonsuit  on  the  other  point,  because  it 
seems  to  me  to  be  only  a  matter  of  inducement  to  the  action,  and  not  that  which 
is  required  to  be  strictly  proved.  But  I  give  this  opinion  with  diffidence,  and 
will  allow  you  to  move  upon  both  objections. 

The  case  proceeded.  And,  to  prove  the  special  damage,  several  witnesses 
were  called;  one  of  whom  stated,  that  in  consequence  of  reports  which  he  had 
heard,  he  refused  to  give  the  plaintiff  credit 

Taddy,  Seijt.,  objected,  that  the  reports  must  be  traced  to  Mr.  Evans  the 
defendant. 

Wilde,  Serjt.,  contended,  that  it  was  not  necessary,  as  the  greatest  mischief 
might  be  done  by  reports  set  afloat  by  the  defendant,  and  propagated  by  others 

TiNDAL,  C.  J.,  thought  that  the  plaintiff  must  confine  himself  to  the  evidence 
of  persons  who  had  the  statements  from  the  defendant  himself. 

The  only  verbal  slander  which  was  proved,  consisted  of  the  words  relating  to 
the  sale  of  pollards  mentioned  in  the  third  count. 

The  Jury  found  for  the  plaintiff — 150/. 

*  Wilde  and  Storks,  Seijts.,  and  Kelly,  for  the  plaintiff.  p,gQ 

Taddy  and  Merewelher,  Seijts.,  and  Eagle,  for  the  defendant.  ^ 

[Attorneys — Eldred,  and  Few  dh  Co."] 


In  the  ensuing  Michaelmas  Term,  a  rule  nm  for  a  nonsuit  on  both  the  points 
stated  at  the  trial  was  obtained  by  Taddy,  Seijt.|  which,  after  argument,  and 
time  taken  to  consider,  was  Discharged. 


BSrORS  MB.   JUSTIOE  0A8ELEE, 

(  Who  sat  for  the  Lord  Chief  Justice,) 


SELLEN  and  WIFE  v.  NORMAN.    Nov,  2. 

If  a  servant  has  left  his  service  for  a  considerable  time»  the  presumption  is,  that  all  his  wt^ 
have  been  paid.  It  seems  that  a  master  is  not  bound  to  provide  a  menial  servant  with  nieoi- 
cai  attendance  and  medicines  during  sickness ;  but  if  a  servant  fidl  ill,  and  the  master  call  m 
his  own  medical  man  to  attend  sudi  servant,  the  master  will  not  be  allowed  to  deduct  iM 
charge  for  such  medical  attendance  out  of  the  servant's  wages,  unless  there  be  a  special  con- 
tract between  the  roaster  and  servant  that  he  should  do  so. 

AB8UBCP8IT  for  the  work  and  labour  of  the  plaintiff's  wife,  as  a  menial  ser- 
vant, before  her  marriage.  Plesr— <}eneral  issuoi  with  a  notice  of  s^t-off  for 
money  paid* 
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This  action  was  brought  for  a  year's  wages,  alleged  to  have  been  nnpud ;  and 
the  defence  was,  that  the  defendant  had  paid  a  larger  sum  for  medical  attendance 
on  the  wife,  while  in  his  service. 

The  evidence  was  very  loose  and  contradictory,  as  to  dates,  bat  it  appeared 
that,  some  time  in  the  year  1821,  the  female  plaintiff  (being  then  unmarried) 
entered  into  the  service  of  the  defendant,  to  be  paid  either  ten  or  twelve  guineas 
a  year,  the  witness  could  not  remember  which,  and  that  she  remained  till  the  year 
1824 ;  and  that,  after  being  away  for  about  three  months,  she,  at  the  defendant's 
desire,  returned  into  his  service,  and  remained  till  the  year  1827.  It  was  admitted 
^g«^  that  she  had  been  ill  *for  a  considerable  time  during  the  service,  and 
-*  that  she  was  attended  by  the  surgeon  who  was  usually  employed  to  attend 
the  defendant 's  &mily ;  and  it  was  proved  that  the  surgeon  nad  been  paid 
for  this  attendance  by  the  defendant;  and  one  witness  stated,  that  he  had  heard 
the  female  plaintiff  say,  that  she  had  left  part  of  her  wages  in  her  master's  hands, 
to  pay  the  doctor's  bill ;  however,  the  evidence  of  this  witness  was,  in  other  par- 
ticulars, rather  confused. 

Wilde,  Serjt.,  for  the  plaintiff.  The  master,  while  a  household  servant 
remains  in  his  house,  is  bound  to  be  at  the  expense  of  proper  and  necessary 
physic  for  such  servant,  the  same  as  he  would  be  for  necessarv  meat  and  drink. 
The  master  might,  undoubtedly,  put  an  end  to  the  contract;  but  if  he  does  not 
do  so,  and  keeps  the  servant  in  his  house,  he  is  bound  to  provide  her  necessary 
medicine.  I  admit  that  a  servant  who  is  not  supported  by  his  master,  such  as  an 
agricultural  servant,  is  not  to  have  his  physic  allowed  him  at  his  master's  expense ; 
that  has  been  decided,  but  it  has  never  been  so  decided  with  regard  to  a  house- 
hold servant,  while  he  remains  in  the  house  of  his  master.  I  also  submit,  that, 
as  the  defendant  has  paid  the  surgeon,  it  is  manifest  that  the  surgeon  was  em- 
ployed on  his  credit,  and  not  on  that  of  the  servant. 

Gaselee,  J.  (in  summing  up.)  The  first  thing  to  be  considered  is,  whether 
all  the  wages  really  due  to  the  plaintiffs  have  not  been  paid.  In  the  regular 
course,  if  a  servant  has  left  a  considerable  time,  the  presumption  is,  that  all  the 
^^'21  ^'^^  ^^^^  heen  paid  ;(a)  and  that  makes  it  "^proper  to  consider  whether, 
-*  in  this  case,  the  facts  proved  rebut  that  presumption.  I  am  not  pre- 
pared to  say,  that  a  master  is  bound  to  provide  a  menial  servant  with  medicine^ 
^gon  with  respect  to  some  other  servants  he  is  clearly  not  so;(6)  ^however, 
-■  though  it  is  often  done  by  masters  for  their  menial  servants,  I  do  not 

(a)  In  a  case  tried  a  few  years  ago,  at  Guildhall,  which  was  an  action  by  a  workman  at  a 
augar  refiner's,  a  witness  proved  that  the  plaintiff  had  worked  there  for  more  than  two  years 
But  Abbott,  C.  J.,  said  that  he  should  direct  the  Jury  to  presume  that  men  employed  in  that  way 
were  regularly  paid  every  Saturday  nieht,  unless  some  evidence  was  given  on  the  part  of  the 
plaintiflTto  satisfy  the  Jury  that  the  plaintiflr  had,  in  point  of  fact,  never  been  paid ;  and  as  no 
such  evidence  was  produced,  the  plamtiff  was  nonsuited. 

It  would  often  save  persons  great  inconvenience  and  expense,  if,  when  they  paid  a  servant's 
wages,  they  took  a  regular  receipt. 

(^  In  the  case  of  neMfhy  v.  Wiltshire,  2  Esp.  739,  where  a  farmer's  servant,  while  attend- 
ing his  master's  wagon,  had  broken  his  leg ;  it  wss  held  by  Lord  Mansfield,  WiUes,  Ashurst, 
and  BuUer,  Js.,  that  the  master  was  not  hable  to  reimburse  the  overseer  of  the  parish  for  the 
amount  paid  for  medicines  for  this  servant ;  and  Lord  Mansfield  said,  **  There  is,  in  point  of 
law,  no  action  against  the  master,  to  compel  him  to  repay  the  parish  for  the  cure  of  his  ser- 
vant ;  no  authority  has  been  cited,  but  it  seems  to  me  that  it  cannot  be.  the  parish  is  bound  to 
take  care  of  accidents."  In  the  case  of  Scarman  v.  Castell,  1  Esp.  270.  Lord  Kenyon  held, 
that  a  master  was  bound  to  pay  for  medicines  supplied  to  his  servant  while  under  bis  roof  and 
part  of  his  family.  In  the  case  of  Simmons  v.  Wilmott,  3  Eap,  91,  which  wss  an  action 
against  the  parish  officers  by  a  person  who  had  taken  care  of  a  man  named  Shaw,  who  was  the 
carter  of  a  person  named  Willan,  who  had  met  with  an  accident:  Lord  Eldon  held,  that  the 
parish  officers  were  liable  ;  and  his  Lordshin  said, "  Lord  Kenyon  has  ruled,  that  when  a  servant, 
living  under  the  roof  of  his  master,  falls  sick,  the  master  is  liable  for  medicines  provided  for  the 
servant,  if  his  illness  has  not  been  the  consequence  of  his  own  misconduct  or  debauchery.  If 
Shaw  had  been  a  person  of  that  description,  Willan  would  have  been  liable."  In  the  case  of 
Wennall  v.  Adney,  3  B.  &  P.  247,  the  plaintiff,  a  surgeon,  brought  an  action  against  the  defendant, 
for  the  amount  of^his  bill  for  attending  a  servant  of  the  defendant,  who  had  broken  his  arm  in  the 
defendant's  service.  To  this  servant,  the  defendant  gave  3i.  10*.  and  his  victuals.  The  Court 
of  Common  Pleas  held,  that  the  defendant  was  not  liable.  In  that  case.  Lord  Alvanley,  C.  J., 
•aid,  **  I  have  reason  to  believe  that  the  opinion  delivered  by  Lord  Kenyon,  in  the  case  of 
Scarman  v.  Castell,  was  not  a  hasty  opinion,  but  formed  upon  reflection.  In  this  kind  of 
question,  much  may  depend  upoo  the  nature  of  the  contract  entered  into  between  the  master 
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think  I  should  be  authorized  in  saying  that  they  are  bound  so  to  do;  but  if  a 
master,  when  a  menial  servant  falls  ill,  calls  in  his  own  medical  man,  I  think 
he  cannot  afterwards  charge  that  against  the  servant's  wages,  unless  there  be 
some  special  contract  between  the  master  and  servant,  that  he  shoald  do  6o. 
The  question  is,  was  there  any  contract  made  between  this  person  and  her  mas- 
ter, that  she  should  repay  him  the  amount  of  this  apothecary's  bill ;  for,  if  she 
never  made  any  such  contract,  I  think  she  b  not  liable  to  be  charged  with  ii 
There  is  evidence  of  a  service  for  a  very  considerable  period,  and,  in  answer  to 
the  evidence  of  service,  there  is  the  presumption  of  payment.  If  you  ^ink 
that  she  has  been  paid,  you  will  find  for  the  defendant;  but  if,  upon  the  ctf 
dence,  you  think  that  she  has  not  been  paid  all  that  is  due  to  her,  you  will  fiod 
for  the  plaintiffs,  for  the  amount  of  wages  for  such  time  as  you  think  the  fema'te 
plaintiff  served  and  has  not  been  paid. 

Verdict  for  the  plaintiffs. — Damages,  10/. 

WUde,  Serjt.,  and  Steer,  for  the  plaintiffs. 

Andrews  J  Serjt.,  for  the  defendant. 

[Attorneys—^.  HUl,  and  T,  Edis,^ 

and  the  senrant.  Sometimes  a  roaster  engages  to  supply  his  senrant  with  necessary  Tictub; 
and  it  may,  undoubtedly,  be  argued,  that  necessary  victuals  may  mean  such  victuala  as  niay 
suit  the  state  of  health  or  infirmity  in  which  the  servant  happens  to  be,  as,  if  a  servant  be  in 
need  of  wine,  or  victuals  of  that  description,  which  are  given  by  way  of  medicine.  I  have  no 
doubt  whatever,  that  parish  officers  are  bound  to  assist  where  such  accidents  as  thew  labe 
place  ;  and  that  the  law  will  so  far  raise  an  implied  contract  against  them,  as  to  enable  anv 
person  who  affords  that  immediate  assistance,  which  the  necessity  of  the  case  usually  requires. 
to  recover  asainst  them  the  amount  of  the  money  expended."  Rooke  and  Chambre,  Js.,  were 
of  opinion,  that  a  master  is  not  liable  to  furnish  his  servant  with  medicine,  unless  there  be  wme 
atipulation  to  that  effect ;  and  Heath,  J.,  said,  *'  I  believe  that  the  humanity  of  Lord  Kenvoa 
misled  him,  when  he  adopted  the  doctrine  on  which  he  decided  the  case  of  Scarman  v.  Cs*- 
tell."    See  the  caae  of  Watling  v.  Waltera,  1  C.  &  P.  132,  and  the  note  to  that  case. 


"^BEFORE  LORD  CHIEF  JUSTICE  TINDAL.  [*'^ 


DRAPER  V.  THOMPSON.    Nov.  5. 

A.  gave  B.  authority  to  distrain  on  the  goods  of  C,  and  gave  him  an  indemnity  mmi  >'> 
costs  and  charges  that  he  might  be  at  "  on  that  aeeount."  B.  made  the  distress,  ana  his  men 
being  told  by  me  aon  of  C.  that  a  certain  cask  contained  spent  liauor,  of  no  value,  they  toi>k 
the  cask  to  pieces,  and  let  the  liquor  run  off.  It  was.  in  fact,  cochineal  dye,  belonging  to  l> 
For  the  wasting  of  it  D.  recovered  damagea  against  B.  in  an  action  of  trover.  Held,  that  B 
could  not  recover  the  amount  of  those  damages  from  A.  in  an  action  on  the  indemnity,  sm 
that  such  an  indemnity  would  onlv  apply  to  caaea  where  a  distress  waa  illegal,  because  iht 
landlord  had  do  right  to  put  in  auch  aistress. 

AssuBlPSiT.  The  fim  count  of  the  declaration  stated,  that,  in  consideration 
that  the  plaintiff  would  act  as  the  broker  and  agent  of  the  defendant,  and  would 
seize  and  distrain  the  goods  and  chattels  then  in  the  possession  of  Thomas  Dso- 
vers,  at,  &o.,  for  103/.  Qs,  3c?.,  arrears  of  rent  then  alleged  to  be  due,  the  defend- 
ant undertook,  &o.,  to  indemnify  him  against  all  costs  and  charges  in  respect  to 
any  law  expenses,  action  or  actions,  that  might  arise,  or  which  might  be  broiigbt 
against  the  plaintiff  on  that  account.  The  plaintiff  then  averred,  that  he  seized 
divers  goods  of  Thomas  Danvers ;  and  that,  in  Trinity  Term,  8  Geo.  4,  a  cer- 
tain action  at  law  was  brought  against  him  by  one  William  Gt)dfrey  Kneller,  in 
his  Majesty's  Court  of  Bang's  Bench,  <'  for  and  on  account  of  the  said  seixurr 
and  distress ;"  and  that  thereby  he  was  forced  and  obliged  to  pay  a  large  sum 
of  money ;  yet  the  defendant,  not  regarding,  &c.,  did  not,  nor  would,  indemDify) 
&c.  The  second  count  was  more  general  in  its  form ;  and  the  declaration  also 
'  contained  the  money  counts.    Plea — General  issue. 
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Taddffy  Serjt.,  for  the  plaintiff,  opened.  That,  in  the  month  of  December, 
1826,  the  plaintiff  was  employed  by  the  defendant  to  distrain  the  goods  of 
Thomas  Danvers,  for  an  arrear  of  rent  then  due  from  Thomas  Danvers  to  the 
defendant ;  and  that  the  following  indemnity  was  given  by  the  plaintiff  to  the 
defendant : — 

''  E[now  all  men  by  these  presents,  I  do  hereby  authorize  Mr.  William  Dra- 
per, 22  Wellclose  Square,  or  his  agent,  as  my  agent,  to  seize  and  distrain  the 
^np-.   goods  and  '''chattels  now  in  the  possession  of  Mr.  Thomas  Danvers,  situate 

f  and  being  No. ,  in  Oower's  Walk,  in  the  parish  of  Saint  Mary,  White- 
chapel,  in  the  county  of  Middlesex,  for  the  sum  of  103/.  Os.  3c/.,  being  for  arrears 
of  rent  due  to  me  for  the  same,  on  the  25th  day  of  December  last ;  and,  for 
your  so  doing,  this  shall  be  your  sufficient  warrant,  authority,  and  indemnifica- 
tion against  all  costs  and  charges,  in  respect  to  any  law  expenses,  action  or 
actions,  that  may  arise;  and,  as  well  as  any  other  and  all  other  charges  or 
expenses  that  you  or  your  agent  may  be  at,  or  brought  against  you  or  your 
agent  on  this  account.  As  witness  my  hand,  this  26th  day  of  December,  1826. 
(Signed)  James  Thompson,  jun. 

Executor  of  ike  late  landlord  of  the  mid  premise^.'* 

Taddy,  Serjt,  stated,  that,  under  this  authority,  the  plaintiff  entered  and 
made  the  distress  on  Danvers,  and  that  the  plaintiff's  men,  finding  a  large  cask 
in  a  part  of  the  premises,  which  was  too  large  to  be  brought  out  entire,  took  it 
to  pieces.  This  cask  contained  something  that  looked  like  muddy  water,  which 
the  son  of  Danvers  told  them  was  spent  liquor,  of  no  value ;  but  it  was,  in  fact, 
valuable  cochineal  dye,  belonging  to  a  person  named  Ejieller,  who  brought  an 
action  of  trover  against  the  plaintiff  for  the  spilling  of  it,  and  recovered  50/. 
damages. 

TiNDAL,  C.  J.  I  think  this  is  not  an  indemnity  against  the  acts  of  the  plain- 
tiff's own  men. 

Toddy,  Serjt.  As  the  terms  of  the  indemnity  eo  to  all  actions  brought 
against  the  pliuntiff  on  account  of  this  distress ;  I  submit,  that  it  covers  every- 
thing that  is  done,  bond  fide,  in  the  progress  of  the  distress.  If  the  plaintiff 
had  done  any  wilful  mischief,  or  been  guuty  of  any  wilful  default,  it  would  not 
cover  that.  But  I  apprehend,  that  it  protects  the  plaintiff  from  all  actions 
brought  against  him  on  account  of  his  making  the  distress,  if  they  arise 
*861    *^^°^  mistake  or  accident.     If  it  only  extended  to  cases  where  he  was 

-'    justified,  it  would  be  of  no  use,  as  he  would  not  then  want  an  indemnity. 

TiNDAL,  C.  J.  It  never  could  be  intended,  that  the  defendant  was  to  in- 
demnify the  plaintiff  against  the  acts  of  his  own  servants ;  and  I  am  of  opinion, 
that  it  only  applies  to  cases  where  a  distress  was  illegal,  because  the  landlord 
had  no  right  to  put  in  such  dbtress.  Nonsuit. 

Ttuid^,  Seijt.,  and    Carrington,  for  the  plaintiff. 

WUde,  Serjt.,  and  Hutchin$on,  for  the  defendant 

[Attorneys — Emngton,  and  Swaine  dh  Cb.] 


PROMOTIONS. 


In  this  vacation  William  Henry  Tinney,  Thomas  Pemberton,  Charles  Ewan 
Law,  and  James  Lewis  Knight,  Esqrs.,  were  appointed  to  be  his  Majesty's 
Counsel  learned  in  the  law. 

In  Michaelmas  Term,  1829,  William  Bolland,  Esq.,  was  promoted  to  be  one 
of  the  Barons  of  the  Exchequer,  vice  Sir  John  Bullock,  Ent,  deceased. 
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♦COURT  OF  KING'S  BENCH.  P«7 

SITTINGS  AT  WESTMINSTER  AFTER  MICHAELMAS  TERM,  1829. 

before  lord  TENTXRDEN,  0.  J. 


The  WEST  MIDDLESEX  Water-Works  Company  v.  SUWERKROP  and 

Another.     Dec,  2. 

A.  acted  as  the  owner  of  premiees,  and  made  a  contract  with  a  water  company  to  snpply  the 
premises  with  water  at  a  certain  height.  In  his  absence  his  men,  to  the  injury  of  tot  com- 
pany,  fixed  the  pipe  at  a  higher  level.  After  it  was  done,  A.  knew  of  it.  A.  was  not  in  fact 
the  owner  of  the  premises.  Held,  that  he  was  liable  in  an  action  on  the  case  brought  by 
the  company.  A  contract  with  a  water  company  for  the  supplying  of  premises  with  witer 
does  not  require  a  stamp. 

Case.  The  declaration  stated,  that  the  defendants,  being  in  poasessioii  of 
certain  premises,  which  were  supplied  with  water  by  the  plainti&,  wrongfully 
obtained  water  in  greater  quantities,  and  at  a  hi^er  level,  than  they  were  enti- 
tled, (a)    Plea^Not  Guilty. 

*It  appeared  that,  in  the  year  1825,  the  defendant  Suwerkrop  had  r^gg 
entered  into  an  agreement  with  the  plaintiffs  to  supply  the  premises  in  ^ 
question  with  water.     Over  the  gateway  of  the  premises  was  painted, ''  Porta- 
ble Bath  Company.''     And  this  supply  of  water  was  to  have  been  made  at  the 
basement  story. 

To  prove  this  agreement,  the  plaintiffs'  counsel  offered  in  evidence  a  written 
propoaEil  from  the  plaintiffs'  secretary,  to  supply  these  premises  with  water,  at 

(a)  The  Jirst  count  of  the  declaration  was  as  follows  : — 

That  the  said  J.  H.  8.,  before,  and  at  the  time  of  committing  of  the  grievances  by  theBUd 
defendants  hereinafter  mentioned,  was  possessed  of  certain  buildings  and  premises,  and  being 
so  possessed  thereof,  he  the  said  J.  H.  S.,  long  before,  and  at  the  time  of  committing  of  theuid 
grievances,  had  been  and  was  supplied  by  the  said  companv  with  a  certain  quantity  of  v^^ 
from  time  to  time  at  certain  rates  or  sums  of  money,  pavable  by  the  said  J.  H.  8.  to  the  tm 
company  for  the  same,  to  wit,  at  the  parish  of  St.  Mary-le-bone,  in  the  county  of  Middlesex; 
and  that  the  said  water,  before  and  at  the  time  of  committing  of  the  said  grievances,  had  been 
and  was  used  and  accustomed,  during  all  the  time  aforesaid,  to  be  laid  in  and  supplied  to  the 
said  buildings  and  premises  of  the  said  J.  H.  S.,  and  conveyed  and  deposited  into  aeertam 
cistern  or  reservoir  at  the  height  of  the  basement  story  of  such  buildings  and  premises  br 
means  of  a  certain  branch  pipe,  communicating  and  uniting  with  certain  main  pioes  of  and 
belonginff  to  the  said  company,  to  wit,  at  the  parish  aforesaid  in  the  county  aforesaia.  Nevei- 
thelesB,  the  said  defendants,  well  knowing  the  premises,  and  that  the  said  water  was  not  to  be 
laid  on  the  said  buildings  and  premises  ofthesaid  J.  H.  S.,  higher  than  the  said  basement  story 
of  his  said  buildings  and  premises,  nor  in  any  other  manner,  nor  in  aajr  greater  quaniity  than 
what  had  before  then  been  used  and  accustomed  to  be  supplied  to  his  saia  premises  by  niesni 
of  such  branch  pipe  as  aforesaid,  without  the  license  and  consent  of  the  said  company  for  that 
purpose  first  had  and  obtained,  but  the  said  defendants  contriving,  and  fraudulently  intending 
to  deceive,  injure,  and  defraud  the  said  company  of  divers  large  quantities  of  water,  and  ot 
divers  gains  and  profits  arising  therefrom,  heretofore,  to  wit,  on  tne  first  day  of  Janusrv,  1836t 
and  on  divers  other  days  and  times  between  that  dav  and  the  day  of  exhibiting  the  bill  of  the 
said  company  against  the  said  defendants  in  that  behalf  at  the  parish  aforesaid,  in  the  county 
aforesaid,  unlawfully,  wrongfully,  fraudulently,  and  deceitfully,  and  without  the  leave  or 
license  of  the  said  company  for  that  purpose  first  had  and  obtained,  raised  and  got,  and  caused 
and  procured  to  be  raised  and  gotten  from  the  main  pipes  of  the  said  company,  divers  large 
quantities  of  water,  to  wit,  one  hundred  thousand  barrels  of  water  of  the  said  company,  over  and 
above  the  quantity  of  water  which  had  been  before  then  used  to  be  supplied  by  the  said  oompuiy 
to  the  said  buildings  and  premises  of  the  said  J.  H.  8.,  as  aforesaid ;  and  also  caused  the  sanie 
to  be  laid  on  the  said  buildings  and  premises  of  the  said  J.  H.  S.  much  higher  than  the  ssid 
basement  story  thereof;  bjr  means  ot  which  said  several  premises  the  said  company  lost  and 
were  deprived  of  such  additional  quantity  of  water  so  wrongfully  raised  and  gotten  as  aforesaid, 
and  of  divers  gains  and  profits,  amounting  in  the  whole  to  a  larse  sum  of  money,  to  wit,  the 
sum  of  100/.,  which  might  and  would  otherwise  have  arisen  and  accrued  to  them  thereupon. 
And  the  said  company  had  been  and  were  otherwise  greatly  injured  and  damnified,  to  wit,  a 
the  parish  aforesaid,  in  the  county  aforesaid. 

There  were  two  other  counts  for  taking  the  water  in  too  large  quantities. 
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the  height  of  the  basement  story,  at  a  certain  rate  of  payment.  This  proposal 
the  defendant  Suwerkrop  accepted^,  by  a  memorandum  written  on  the  same 
paper,  which  was  not  stamped. 

Campbell  and  Holt,  for  the  defendants,  objected,  that  this  paper  required  an 
agreement  stamp. 

*SQ1       *  Scarlett  J  A.  6.,  and  Denman^  contrd.     It  is  within  the  exception  in 
^   the  stamp  act,  which  exempts  a  contract  for  the  sale  of  goods,  wares, 
and  merchandise. 

Lord  Tenterden,  C.  J.     I  think  so. 

The  contract  was  read. 

It  was  proved,  that,  after  the  making  of  this  contract,  a  pipe  had  been  secretly 
put  on  the  plaintiffs'  high  service  pipe,  so  as  to  draw  off  the  water  at  a  higher 
level  than  that  agreed  for.  It  was  admitted  that  this  would  be  injurious  to  the 
company. 

The  defence  was,  that  Mr.  Suwerkrop  was  not  the  owner  of  the  premises  in 
question,  and  not  in  the  possession  of  them ;  and  that,  therefore,  he  was  not 
answerable  for  the  laying  on  of  this  pipe.  And  further,  that  this  had  been 
done  in  his  absence  from  London  by  some  of  the  men  employed  thei*e,  to  save 
themselves  the  labour  of  pumping  up  the  water.  However,  it  was  contended, 
OD  the  part  of  the  plaintiffs^  that  Mr.  Suwerkrop  must  have  know  of  it  after  it 
bad  been  done. 

Lord  Tentsrbsn,  C.  J.  It  has  been  said,  on  the  part  of  the  defence,  that 
the  defendant  Suwerkrop  is  not  in  the  possession  of  these  premises ;  but  the 
question  is,  whether  he  has  not  held  himself  out  to  the  plaintiffs  as  being  so. 
If  he  held  himself  out  as  the  owner,  he  is  answerable ;  and  if  it  were  not  so, 
you  would  always  have  a  real  and  a  nominal  proprietor;  the  only  person  you 
would  know  would  be  the  latter ;  and  when  you  brought  your  action  against 
him,  you  would  have  the  other  person  put  forward.  It  is  also  said,  that  this 
was  done  when  he  was  out  of  town.  Perhaps  that  was  so,  but  he  is  answerable 
for  the  acts  of  his  servants,  if  he  adopted  those  acts ;  and  it  is  clear,  that  he 
did  so  in  this  case,  as  he  must  have  known  of  the  existence  of  this  pipe.  The 
questions  are,  whether  he  did  not  adopt  the  acts  of  his  servants  in  setting  up 
^Qrfi  this  pipe ;  ^and  whether  he  did  not  hold  himself  out  to  this  company  as 
-■   the  owner.  Verdict  for  the  plaintiffs. — ^Bamages,  20^. 

Campbell.  1  hope  that  your  Lordship  will  give  me  leave  to  move  to  enter  a 
nonsuit, on  the  objection  respecting  the  stamp. 

Lord  Tenterden,  C.  J.  I  think  I  ought  not.  The  more  I  consider  it,  the 
stronger  my  opinion  is. 

ScarUttf  A.  G.,  Denman,  and  Comyn,  for  the  plaintiffs. 

OampbeU  and  BoUf  for  the  defendant  Suwerkrop. 

[Attorneys — E.  Baileif,  and  W.  Seark,'] 


*N06LE  and  Another,  Assignees  of  ROWE,  a  Bankrupt, 

V  KERSEY.     Dec,  2. 

If  a  person,  after  notice  of  an  act  of  bankruptcy,  seta  up  a  claim  of  Hen  upon  certain  deeds,  and 
the  bankrupt  pay  the  turn  he  demands  to  get  possession  of  the  deeds ;  the  assignees  cannot 
question  the  amount  of  this  lien,  unless  there  be  a  count  foe  monev  had  and  received  to  the  use 
of  the  assignees ;  but  if  the  person  had  really  no  just  claim  at  all,  the  assignees  may  recover 
back  the  sum  in  an  action  for  money  had  and  received  to  the  use  of  the  bankrupt ;  however, 
if  it  appear  that  the  defendant  never  received  any  money,  but  that  A.,  who  was  to  have  con- 
veyea  a  house  to  the  bankrupt,  at  his  desire  mortgaged  it  to  the  defendant,  an  action  for 
money  had  and  received  will  not  lie. 

Assumpsit.  The  declaration  contained  a  count  for  money  had  and  received 
to  the  use  of  the  bankrupt,  with  a  promise  to  pay  the  assignees^  and  also  a 
count  upon  an  account  stated  with  them.     Plea— -Cfeneral  issue. 

2N 
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Camphellf  for  the  plaiDtiffs,  opened,  that  this  action  was  brought  to  recover  a 
sum  of  135^.,  and  that  the  bankrupt,  being  in  difficulties,  had  applied  for  assist- 
ance to  the  defendant,  who  was  a  certificated  conveyancer ;  and  that  the  defend- 
ant having  had  certain  deeds  of  the  bankrupt  in  his  possession,  he  claimed  a 
lien  to  a  certain  amount,  and  would  not  part  with  the  deeds  till  he  was  paid 
this  sum.  This  sum  had  been  paid,  and  he  contended,  that  the  ^assignees  |^| 
were  entitled  to  recover  it  back,  as  it  would  be  proved  to  be  a  pay-  *- 
mcnt  after  the  defendant  had  notice  that  the  bankrupt  had  committed  an  act  of 
bankruptcy ;  and  that,  under  those  circumstances,  the  question,  whether  the 
defendant  had  a  lien  on  the  deeds,  would  become  immaterial. 

Scarlettj  A.  G.  There  is  no  count  for  money  had  and  received  to  the  use  of 
the  assignees,  (a) 

Lord  Tenterden,  C.  J.     How  can  this  be  got  over  ? 

Campbell,  If  money  is  demanded  upon  a  claim  of  lien,  and  there  be  no  lien, 
and  a  party  pays  the  demand  to  get  possession  of  his  deeds,  he  may  recover  back 
the  sum  in  an  action  for  money  had  and  received;  and,  therefore^  the  count  for 
money  had  and  received  to  the  use  of  the  bankrupt  is  sufficient. 

Scarlett,  A.  G.  The  case  of  Bilbie  v.  Lumley,  2  Ea.  469,  decides,  that  a  paj- 
raent  made  with  full  knowledge  of  the  circumstances  cannot  be  recovered  back. 

Campbell,  That  is  only  if  the  payment  is  voluntary ;  here  it  is  upon  com- 
pulsion. 

Lord  Tenterden,  C.  J.    You  must  show  that  there  was  no  lien. 

Campbell.     Or,  that  there  was  no  lien  to  the  amount  claimed. 

Lord  Tenterden,  C.  J.'   Can  we  try  the  amount  of  the  lien  ? 

Campbell,  If  the  defendant  claimed  too  much,  I  submit  that  we  might 
recover  back  the  overplus ;  but  I  shall  deny  ^that  this  sort  of  certificated  ^a 
conveyancer  has  any  lien  at  all.  '-  '* 

The  bankrupt  was  called.  He  stated  that  he  had  had  dealings  with  the  defend- 
ant, who  had  had  possession  of  certain  deeds  belonging  to  him,  and  that  the 
defendant  refused  to  deliver  up  these  deeds,  unless  the  amount  of  a  lien  which 
was  claimed  by  him  was  satisfied.  The  bankrupt  stated  that  he  did  not  consider 
that  he  owed  the  defendant  anything,  but  that,  as  it  was  very  important  to  him 
to  get  possession  of  his  deeds,  he  desired  his  brother,  who  was  to  have  conveyed 
a  house  to  him  (the  bankrupt),  to  grant  a  mortgage  of  it  to  the  defendant;  which 
having  been  done,  the  defendant  gave  up  the  deeds. 

Campbell.  The  effect  of  this  is,  that  the  bankrupt's  brother,  instead  of  pay- 
ing the  bankrupt,  pays  the  defendant. 

Lord  Tenterden,  C.  J.  The  plaintiffs  seek  to  recover  in  this  action,  which 
is  an  action  for  money  had  and  received,  although  the  defendant  has  never,  in 
fact,  received  any  money.  It  stands  thus :  This  man  is  to  have  a  house  of  hia 
brother,  and  his  brother  mortgages  it  to  the  defendant.  Now,  no  money  pasKS 
at  all ;  and  if  the  house  is  not  worth  the  amount  of  the  mortgage,  the  defendant 
will  never  receive  the  money.  This  is  an  extorted  mortgage,  and  not  an  extorted 
payment.  Whether  you  can  get  back  the  mortgage  deed  by  any  other  mode  of 
proceeding  is  quite  another  question.  The  plaintiff  must  be  called.  Nonsuit. 
Campbell  and  Hutchinson,  for  the  plaintiff. 

Scarlett,  A.  G.,  and  Chitty,  for  the  defendant. 

[Attorneys — Burt  &  2?.,  and  Chode,'] 

(a)  See  the  case  of  1'iicker  v.  Barrow,  3  C.  &  P.  85. 

In  the  case  of  HoUis  v.  Claridge,  4  Taunt.  807,  where  the  defendant,  a  certificated  conTey* 
ancer  claimed  a  lien  upon  a  lease,  *Gibbs,  J.,  said,  *'  If  the  plaintiff  had  employed  the  rM^ 
defendant  to  look  into  the  lease,  he  would,  1  think,  have  been  entitled  to  retain  the  L 
lease  till  he  was  paid  for  the  work  which  he  had  performed  on  it,  without  reference  to  the  qoef* 
ation  whether  he  is  an  attorney  or  not ;  for  I  think  the  distinction  is,  that  if  this  lease  wis 
delivered  to  the  defendant  by  a  person  having  a  right  to  dispose  of  it,  that  he  mi^ht  do  any* 
thing  upon  this  particular  deed  ;  by  the  general  law  of  the  land  he  has  a  lien  upon  it,  whether 
he  is  an  attorney  or  not.  If  it  were  another  deed  than  that  on  which  the  operation  is  to  be  per* 
formed,  it  would  be  necessary  for  him  to  be  an  attorney  to  have  the  benent  of  the  custom,  wA. 
to  enable  him  to  retain  other  papers  than  those  on  which  the  work  is  to  be  done.** 

In  the  case  of  Poucher  v.  Norman,  5  D.  &  R.  648,  it  was  held,  that  a  certificated  convey* 
ancer  might  maintain  an  action  for  his  fees. 
^  See  the  case  of  Crammond  v.  Crouch,  3  C.  &  P.  77. 
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OWEN  V.  BOWEN.     Dec.  2. 

A.  gave  a  sum  of  money  *i)to  the  hands  of  B.  to  pay  to  C. :  B.  had  not  paid  it  over  to  C. 
Held,  that  if  C.  had  not  consented  to  receive  this  sum  of  b.,  A.  might  countermand  the 
authority,  and  recover  it  back  from  B. 

If  A.  agrees  to  serve  B.  as  an  apothecary's  assistant  at  such  salary  as  G.  should  think  reason- 
able, and  it  appear  that  no  application  had  been  made  to  G.  to  nx  any  salary,  A.  cannot  re- 
cover anything  for  his  services  in  an  action  for  work  and  labour. 

Assumpsit  for  work  and  labour  as  an  assistant  to  a  surgeon  and  apothecary, 
and  for  8/.  money  had  and  received.  There  were  also  the  other  money  counts. 
Plea — General  issue. 

With  respect  to  the  sum  of  SL,  it  appeared  that  the  plaintiff  had  entered  as 
a  perpetual  pupil  to  Mr.  Jones,  of  Hatton  Garden,  who  was  a  medical  lecturer, 
and  that  the  sum  to  be  paid  to  him  was  22/.,  of  which  4/.  had  been  paid  by  the 
plaintiff,  and  10/.  by  the  defendant ;  and  that  the  remaining  82.  had  been  placed 
by  the  plaintiff  in  the  hands  of  the  defendant,  who  had  given  the  following 
memorandum : — 

"Nov.  8th,  1828. 

"  I  have  received  of  Mr.  Owen  the  sum  of  eight  pounds,  which  sum  I  have 
engaged  to  pay  to  Mr.  Jones,  of  Hatton  Garden. 

(Signed)  E.  Bowen." 

Mr.  Jones  stated,  that  the  plaintiff  had  entered  himself  as  pupil  to  him, 

but  that  he  knew  nothing  of  this  memorandum;  and  that  he  never  consented 

^g  4 -1   to  take  the  sum  of  8/.  '*'firom  the  defendant.     Before  the  present  action  was 

-'   brought,  the  plaintiff  sent  notice  to  the  defendant,  requiring  him  to  pay 

back  the  sum  of  8/.,  and  countermanding  the  authority  to  pay  it  to  Mr.  Jones. 

With  respect  to  the  claim  for  salary  as  a  surgeon's  assistant,  it  appeared  that 
the  defendant  was  a  surgeon  and  apothecary,  and  that  the  plaintiff  had  acted  as 
his  assistant  from  the  month  of  June  1827  to  the  month  of  January  1829; 
but  it  was  admitted  that  the  first  year  of  his  service  was  to  be  gratuitous. 
There  was  also  a  sum  of  1/.  14s.  Sd.  claimed,  but  on  this  no  point  arose. 

For  the  defence  it  was  proved,  with  respect  to  the  8/.,  that  the  plaintiff  had 
said  that  the  defendant  was  to  hold  it  till  the  plaintiff  was  capable  of  passing 
his  examination  at  Apothecaries'  Hall,  and  then  to  pay  it  over  to  Mr.  Jones ; 
and,  with  respect  to  the  service,  a  witness  proved  the  signing  of  a  written  agree- 
ment between  the  parties. 

This  agreement  was  unstamped,  and  had  two  seals. 

Comyuj  for  the  plaintiff.     It  is  a  deed,  and  must  be  stamped  accordingly. 

Lord  Tenterden,  C.  J.  The  mere  sealing  does  not  make  it  a  deed.  It 
must  have  been  delivered  as  a  deed.  I  see  that  the  attestation  is  only  <' signed 
and  sealed  in  the  presence  of." 

The  subscribing  witness,  in  answer  to  a  question  by  his  Lordship,  said,  that 
he  merely  saw  the  parties  sign  this  paper. 

Ccmyn.     I  submit  that  it  must  bear  an  agreement  stamp. 

Lord  Tenterden,  C.  J.  Mr.  Oomyn,  you  will  gain  no  advantage  by  reject- 
ing this  paper;  because,  then  it  will  appear,  that  the  service  was  under  a  writ- 
ten agreement,  which  you  have  not  put  in. 

^Q^-.       *The  agreement  was  read.     It  was  dated  on  the  Ist  of  June,  1827 ;  and 
^  by  it  the  plaintiff  agreed  to  serve  the  defendant  one  year  gratuitously,  and 
after  that  to  receive  such  salary  as  Mr.  Condell  should  think  reasonable. 

It  was  admitted  that  no  application  had  been  made  to  Mr.  Condell  to  fix  any 
salary. 

Camyn,  in  reply.  By  the  acknowledgment,  it  is  clear  that  this  sum  of  ^l.  was 
the  money  of  the  plaintiff,  and  it  is  equally  clear  that  he  may  revoke  the 
authority  given  to  the  defendant  to  pay  it  over  to  Mr.  Jones,  unless  that  mode 
of  payment  had  been  adopted  by  Mr.  Jones.  If  Mr.  Jones  had  looked  to  the 
defendant  for  payment,  it  would  have  been  different;  but,  as  it  is  not  so,  the 
plaintiff  is  at  full  liberty  to  revoke  the  authority.    In  the  sase  of  Gibson  v. 
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Minett,  1  C.  &  P.  247,  where  the  plaintiff  had  direfrted  his  bankers  to  hold  a 
certain  sum  of  money  from  his  private  account,  at  the  disposal  of  a  third  person, 
and  the  bankers  accepted  this  order ;  it  was  held,  that  the  plaindff  might  coun- 
termand his  order  at  any  time  before  the  banker  had  paid  the  money  to  such 
third  person,  or  made  an  appropriation  to  his  credit,  or  entered  into  some 
equivalent  arrangement  with  him  incompatible  with  a  countermand  of  the  order. 
With  respect  to  the  salary,  it  will  be  for  his  Lordship  to  say^  whether  we  can 
recover,  without  proving  the  salary  fixed  by  Mr.  Condell. 

Lord  Tenterden,  C.  J.  I  do  not  think  that  you  can  recover  the  salary 
without  Mr.  Condell. 

Busby,  for  the  defendant.  Li  a  late  case  it  was  held,  that  if  A.  directs  B.  to 
pay  money  to  C,  and  6.  pledges  himself  to  do  so^  the  authority  cannot  be 
revoked. 

Lord  Tenteeden,  C.  J.  The  difference  here  is,  that  Mr.  Jones  does  not  look 
to  the  defendant  for  payment. 

*Lord  Tenterden,  C.  J.,  (in  summing  up).  It  is  clear  that  8/.  were  ^^ 
put  into  the  hands  of  the  defendant  to  pay  over  to  Mr.  Jones,  with  a  '- 
qualification,  as  the  defendant's  witnesses  say,  that  the  defendant  was  not  to  pay 
it  over  till  the  plaintiff  was  able  to  pass  his  examination  at  Apothecaries'  Hall 
If  you  think  that  Mr.  Jones  consented  to  take  the  8^  of  the  defendant,  when 
the  plaintiff  should  be  able  to  pass  the  examination,  the  defendant  is  entitled  to 
a  verdict ;  but  if  you  think  that  Mr.  Jones  looked  all  along  to  the  plaintiff 
for  payment  of  this  sum,,  the  plaintiff  is  entitled  to  recover  it  back  nt>m  the 
defendant.  Verdict  for  the  plaintiff. — ^Damages,  9/.  14s.  %d, 

Comyn,  for  the  plaintiff. 

Bu^y,  for  the  defendant. 

[Attorneys — Rye^  and  Alexander,"] 


ABJOXIRNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1829. 

BEFORE  BfR.  JUSTICE  J.   PARKS. 

{Who  tat  far  the  Lord  Chief  Jwtke.) 


TAYLOR,  Gent.,  one,  &c.  v,  M'GAUGAN  and  Others.    Dec.  5. 

A  solicitor  to  a  commiasion  of  bankrupt  mar  maintain  an  action  for  the  amount  of  hia  bill  np 
to  the  choice  of  assi^eea,  without  having  had  hia  bill  taxed  by  the  oommiasionere,  under  s. 
14  of  the  bankrupt  act,  6  Geo.  4,  c.  16,  that  provioion  applying  only  to  caaea  between  th« 
assignees  and  the  eatate. 

Assumpsit  for  a  solicitor's  bill,  for  business  done  by  the  plaintiff  as  a 
iolicitor  to  a  commission  of  bankrupt,  against  James  Dignnm,  before  the  choice 
of  assignees.     Plea — General  issue. 

The  Dill  was  for  business  done  before  the  choice  of  assignees.  It  was  proved 
that  the  business  had  been  done,  '*'and  the  commission  and  assignment  pMy 
were  put  in.  The  acceptance  of  the  situation  of  assignees,  signed  bj  the  ^ 
defendants,  was  also  put  in,  and  evidence  of  their  signing  it  given.  It  was  also 
proved,  that  the  bill  had  been  delivered  more  than  a  month  before  the  biingiog 
•f  the  present  action. 

Rovoej  for  the  defendant,  cited  sect.  14  of  the  stat.  6  €^o.  4,  c.  16,(a)  and 

(a)  By  which  it  is  enacted,  "  That  the  petitioning  creditor  or  creditors  shall,  at  his  or  their 
*wn  costs,  sue  forth  and  orosecute  the  commission  until  the  choice  of  assignees ;  and  the  com* 
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contended,  that,  before  any  action  could  be  brought  on  a  solicitor's  bill  for  busi- 
ness done  by  the  solicitor  to  a  commission  of  bankruptcy  before  choice  of 
assignees,  it  was  essential  that  he  should  have  had  his  bill  taxed,  either  by  the 
commissioners,  or  by  the  proper  officer  of  the  Court  in  which  the  business  was 
done. 

OampheHy  contrd^  relied  on  the  case  of  Finchett  v,  Howe,  (a)  which  was  a 

case  decided  before  the  passing  of  the  stat.  6  Geo.  4,  s.  16 :  and  he  cited  the 

it:Qo-\  case  of  Crowder  *v.  Davis,  decided  in  the  Court  of  Exchequer,  in  which 

-^  it  was  held,  that  the  stat.  6  Geo.  4,  c.  16,  did  not  alter  the  law  in  this 

respect  from  what  it  was  under  the  former  act. 

Mr.  Justice  J.  Parks.  I  am  of  opinion,  that  this  section  only  applies  to 
cases  between  the  assignees  and  the  estate ;  because,  by  the  latter  part  of  it,  I 
find  that  it  is  enacted,  that  any  creditor  to  the  amount  of  201. ,  who  is  dissatis- 
fied with  the  commissioners'  taxation,  may  have  the  bill  taxed  by  a  Master  in 
Chancery. 

Rowe.    I  hope  that  your  Lordship  will  reserve  the  point. 

Mr.  Justice  J.  Pabkb.    I  have  no  doubt  about  it. 

Verdict  for  the  plaintiff. 

Campbell,  and  ArMoUdy  for  the  plaintiff. 

Roioe^  fbr  the  defendants. 

[Attorneys — J,  M.  TayloTy  and  Pihe^  and  HumjphreifB,'] 

mimoners  shall,  at  the  meeting  for  such  choice,  ascertain  such  costs,  and  by  writing  under 
their  hands  direct  the  assignees  (who  are  hereby  thereto  required)  to  reimburse  such  petition- 
ing creditor  or  creditors  such  costs  out  of  the  first  money  that  shall  be  got  in  under  the  com- 
mission ;  and  all  bills  of  fees  or  disbursements  of  any  solicitor  or  attorney  employed  under  any 
commission  for  business  done  after  the  choice  of  assignees,  shall  be  settled  by  the  commission- 
era,  except  that  so  much  of  such  bills  as  contain  any  charge  respecting  any  action  at  law,  or 
suit  in  equity,  shall  be  settled  by  the  proper  officer  of  the  Court  in  which  such  business  shall 
have  been  transacted,  and  the  same,  so  settled,  shall  be  paid  by  the  assignees  to  such  solicitor 
sr  attorney :  Provided  that  any  creditor  who  shall  have  proved  to  the  amount  of  twenty  pound* 
or  upwards,  if  he  be  dissatisfied  with  such  settlement  by  the  commissioners,  may  have  any 
such  costs  and  bills  settled  by  a  Master  in  Chancery,  who  shall  receiTe  for  such  settlement, 
and  the  certificate  thereof,  twenty  shillinffs,  and  no  more.*' 
(a)  2  Camp.  275 ;  and  see  the  case  of  rooock  «.  Russell,  ante,  p.  14. 


CHIPPENDALE,  Ezeeator  of  HOLMES,  v.  THUBSTON.     Dec.  5. 

A  payment  of  interest  within  six  years  by  one  of  the  makers  of  a  joint  and  several  promissory 
note«  more  than  six  years  old,  will  take  the  case  out  of  the  statute  of  limitations,  as  against 
the  other  maker  of  the  note ;  and  the  stat  9  Geo.  4,  c.  14,  has  not  altered  the  law  in  this 
respect.  And  if  this  interest  was  one  of  the  items  in  an  account  of  which  the  party  paid 
the  balance,  that  is  a  sufficient  payment  of  interest.  If  A.  sgree  to  re-iuTest  a  sum  in  the  32. 
per  cent,  consols  in  the  name  of  B.,  charging[  the  stock  at  a  price  not  exceeding  68(  percent.., 
or  to  repay  the  sum  in  bank  notes  on  B.  ^vmg  A.  six  months'  notice,  it  is  in  the  election  of 
B.,  whether  he  will  have  the  money  re-mvested,  or  paid  in  bsnk  notes.  In  general,  the 
election  is  in  the  psrty  who  is  to  do  the  first  act. 

Assumpsit  on  a  promissory  note.    Pleas — ^The  general  issue,  and  the  statute 
of  limitations. 

The  note  was  in  the  following  form : — 

"  Bath,  30th  July,  1819. 
"  On  demand,  we  jointly  and  severally  promise  to  pay  Richard  Holmes,  Esq., 
the  sum  of  200^.,  with  five  per  cent,  interest.  Thomas  Evans. 

H.  Thurston.*' 
^Q1       '*'Mr.  E^ans,  the  joint  maker  of  the  note,  was  called  to  prove  the  de- 
-*  fendanfs  handwriting ;  and  he  proved,  that  the  following  memorandum 
was  written  on  the  hack  of  the  note  at  the  time  of  the  making  of  it : — 

^^  I  herehy  agree  to  re-invest  the  within  sum  of  500^.  in  the  8^.  per  cent,  oou- 
V0L.XIX.--54  2n2 
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sols,  in  the  name  and  to  the  aooonnt  of  Richard  Holmes,  Esq.,  the  price  to  be 
charged  to  him  not  exceeding  68 i  per  cent,  or  to  repay  the  said  amount  in 
Bank  of  England  paper,  on  his  giving  me  six  calendar  months'  notice  in  writing 
to  this  effect.  Thobias  Eyams. 

"Bath,  30th  July,  1819." 

To  take  the  case  out  of  the  statute  of  limitations,  a  payment  of  interest  by 
Mr.  Evans  was  relied  on,  and  he  produced  an  account,  settled  between  him  and 
Mr.  Holmes,  the  testator,  in  the  year  1824,  which  contained  an  item  of  25/. 
for  interest  on  this  note ;  and  he  stated,  that  the  balance  against  him  on  that 
year's  account  was  171^.,  and  that  that  was  carried  into  his  next  year's  account 
with  the  testator,  and  that  he,  in  that  year,  paid  the  testator  more  than  171/. 
He  also  stated,  that  he  had  given  the  testator  credit  in  account  for  all  the  inter- 
est due  on  this  note  down  to  October,  1826.  The  testator  died  in  the  year 
1827. 

Gumcy,  for  the  defendant.  I  submit,  that,  since  the  passing  of  the  stat  9 
Greo.  4,  c.  14,  (a)  a  payment  to  take  the  case  out  of  the  statute  of  limitations, 
must  be  by  the  party  to  be  charged  in  the  action.  By  the  1st  section  of  that 
statute,  it  is  enacted,  that  no  acknowledgment  or  promise  shall  be  sufficient  to 
take  the  case  out  of  the  statute  of  limitations,  unless  such  acknowledgment  or 
promise  be  in  writing,  and  si^ed  by  the  party ;  and  then  follows  a  proviso, 
that  that  act  shall  not  lessen  the  effect  of  any  payment  of  interest 

'*'Mr.  Justice  J.  Parke.  The  words  of  this  proviso  in  the  stat.  9  Geo.  pici  qa 
4,  c.  14,  are^  that  "  nothing  herein  contained  shall  alter,  or  take  away,  or  ^ 
lessen,  the  effect  of  any  payment  of  any  principal  or  interest,  by  any  person 
whatsoever."  I  think,  therefore,  that  this  statute  leaves  the  law,  with  respect  to 
payment  of  interest,  just  as  it  was  before  ]  and,  as  the  law  stood  before  the  passing 
of  this  act,  a  payment  of  interest  by  one  of  two  joint  makers  of  a  promissory 
note  would  take  the  case  out  of  the  statute  of  limitations  as  to  both.  And  I 
think,  that  these  sums,  being  allowed  in  account,  are  equivalent  to  payments. 

The  defence  was,  that  this  loan  to  Mr.  Evans  was  usurious,  and  that  the  pro- 
missory note  was,  therefore,  void. 

Mr.  Justice  J.  Pabke.  Mr.  Thesigerj  how  do  you  get  over  the  memorandum 
at  the  back  of  the  note  ? 

Thenger.     I  submit,  that  it  is  no  part  of  the  note. 

Mr.  Justice  J.  Pabkr.  Take  it  so;  the  note  is  then  a  security  for  the 
agreement  on  the  back  of  it;  and  by  that,  Mr.  Holmes  is  sure  of  5^.  per  cenL 
for  his  money;  and  he  may,  if  the  fands  are  above  68 i,  get  more. 

Thesiger,     That  is  in  the  option  of  the  borrower  of  the  money. 

Mr.  Justice  J.  Parke.  I  think  not;  the  repayment  of  the  money,  or  the 
re-investment  of  the  stock,  is  to  be  done  upon  a  notice,  to  be  given  by  the 
lender. 

Gumeyy  for  the  defendant,  addressed  the  Jury,  and  put  in  several  letters  which 
had  passed  between  Mr.  Holmes  and  Mr.  Evans,  previously  to  the  advance  of 
the  money ;  and  from  these  it  appeared,  that  Mr.  Holmes  was  to  have  *the  r^i  ai 
option,  whether  he  would  be  repaid  in  money,  or  have  the  stock  re-  *- 
placed,  according  to  the  memorandum. 

Mr.  Justice  J.  Parke.     This  cannot  be  got  over. 

Thesiger,  I  submit,  that  these  letters  prove  nothing,  as  we  must  look  at  the 
final  agreement  between  the  parties. 

Mr.  Justice  J.  Parke.  If  usury  is  alleged,  we  must  look  at  the  whole  trans- 
action. Besides,  I  am  of  opinion,  that  the  election  is  in  the  party  who  is  to  do 
the  first  act,  which,  here,  b  the  giving  of  the  notice.  The  promissory  note  ic 
only  to  be  resorted  to,  in  case  the  stocks  do  not  rise.  If  they  rise  above  68J,, 
the  lender  is  to  have  his  stock  replaced.  I  think,  that  whether  the  stock  shall 
be  replaced,  or  the  loan  be  repaid  in  money,  is  in  the  option  of  the  lender; 
VTxmd  facUy  the  option  is  in  the  person  who  is  to  do  the  first  act,  and  that, 
here,  is  the  giving  of  the  notice.  Nonsuit 

(m)  The  Btat.  9  Geo.  4,  e.  14,  will  be  found,  3  C.  &  P.  298. 
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Thenger,  for  the  plaintiff. 

Gumejff  and  Justice,  for  the  defendant. 

[Attorneys — J,  Clayton,  and  NutUahip  do  IF!] 

Lord  Coke  says  (1  Inet.  145  a),  "  In  csm  an  election  be  given  of  two  seTeral  ^bJigs,  t^waya 
he  that  ia  the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have  the  election  ;  as  if  a 
man  granteth  a  rent  of  twenty  shiilinea,  or  a  robe,  to  one  of  hia  heirs,  the  erantor  shall  have 
the  election,  for  he  is  the  first  agent,  by  payment  of  the  one,  or  delivery  of  the  o.her  ;  but  if  1 
give  unto  you  one  of  mv  horses  in  my  stable,  there,  you  shall  have  the  election,  for  you  shall 
he  the  first  agent,  by  talting  or  seizure  of  one  of  them."  In  the  case  of  Layton  v.  Pearce, 
IXiug.  16,  Lord  Mansfield  says,  'Mn  point  of  law,  the  person  who  ia  to  perform  one  of  two 
things  in  the  alternative,  has  the  right  to  elect.*' 


*102]  *DUPEN  V.  KEELING  and  Another,  Gents.,  two,  &c.     Dec.  5. 

If  an  attorney  aue  out  a  writ  against  A.,  at  the  suit  of  B.,  without  any  authority,  express  or 
implied,  from  B.  for  so  doins,  and  A.  pay  the  costs  of  such  writ  to  the  attorney,  A  mny  re- 
cover back  the  amount  of  those  costs,  bv  bringing  an  action  for  money  had  and  received 
aeainst  the  attorney ;  but  if  the  attorney  had  any  authority,  either  express  or  implied,  from 
B.,  to  sue  out  the  writ,  such  action  for  money  bad  and  received  will  not  lie  against  the  at- 
torney, even  though  B.  had  no  cause  of  action  against  A. 

Monet  bad  and  received.     Plea— General  issue. 

It  appeared  that  a  bill  of  exchange  for  10/.  had  been  drawn  by  a  person 
named  Clark,  upon  the  plaintiff,  and  accepted  by  him,  and  by  Clark  endorsed 
to  a  person  named  Plunkett,  for  whom  it  was  discounted  by  the  defendants.  It 
was  proved  by  the  clerk  of  a  notary  that  this  bill  of  exchange  was  presented  for 
payment  by  their  direction,  and  Uiat  it  was  dishonoured.  It  also  appeared,  that 
writs  were  sued  out,  after  the  dishonour  of  the  bill,  asainst  the  plaintiff,  Clark, 
and  Plunkett;  the  defendants  suing  them  out  as  the  attorneys  of  a  person 
named  Saunders.  After  this,  Mr.  Cox,  the  plaintiff's  attorney,  paid  the  de- 
fendants the  amount  of  the  bill  of  exchange,  and  also  1/.  16s.  Qd.  for  costs  in 
the  action  against  Clark,  and  4/.  4«.  for  the  costs  of  the  two  other  actions 
against  the  plaintiff  and  Plunkett.  Mr.  Cox  stated,  that  the  defendants  refused 
to  tell  him  who  Saunders  was,  and  Plunkett  also  proved  that  he  did  not  know 
him ;  and  on  the  bill  of  exchange  being  put  in,  it  appeared  that  the  name  of 
Saunders  was  not  upon  it.  It  was,  thereK)re,  imputed  that  Saunders  was  merely 
a  nominal  plaintiff.  And  it  was  also  proved  by  Mr.  Cox  that  the  Master 
would  have  disallowed  11,  12s.  on  the  bills  of  costs ;  and  that  the  Master  would 
not  have  allowed  a  charge  of  1/.  Is.  for  instructions  to  sue,  if  the  defendants 
themselves  had  sued  on  the  bill  of  exchange. 

Archbold,  for  the  defendants.  I  submit,  that  the  plaintiff  must  be  nonsuited. 
It  is  clear  that  writs  were  issued  after  the  bill  was  dishonoured,  and,  therefore, 
some  costs  must  have  been  due ;  and  if  there  were  any  overcharges  in  the  bill 
of  costs,  the  only  proper  way  of  getting  them  taken  off  was  by  applying  to  have 
the  bill  taxed. 

*10^1       *^^'  Justice  J.  Parke.     If  Saunders  was  a  mere  imaginary  plain  tiff, 
^  no  costs  at  all  would  be  due. 

Archhold.     There  is  no  evidence  that  there  is  no  such  person  as  Saunders. 

Mr.  Justice  J.  Parke.     I  think  there  \%  prim^L  facie  evidence  of  it. 

Archhold,  for  the  defendants,  addressed  the  Jury,  and  stated,  that,  after  the 
defendants  had  discounted  the  bill,  and  before  it  became  due,  they  paid  it  away 
to  a  person  named  Saunders  for  painter's  work ;  but  that  he,  thinking  that  the 
defendants,  as  attorneys,  were  more  likely  to  obtain  payment  from  the  acceptor 
than  he  was,  placed  the  bill  in  the  defendants'  hands  to  get  the  money,  and  sue 
all  the  parties  if  the  bill  was  not  paid. 

James  Saunders  was  called,  and  he  proved  the  above  statement;  but  the 
claintiff's  counsel,  in  reply,  asked  the  Jury  to  disbelieve  his  evidence. 

Mr.  Justice  J.  Pabke  (in  summing  up).    The  ground  on  which  this  action 
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18  to  be  supported,  is,  that  these  writs  were  sued  out  in  the  name  of  an  imagi- 
naiy  plaintiff.  The  question,  therefote,  is  this,  whether  this  name  that  was 
used  was  mere  pretence ;  for  I  .think  that  if  these  defendants  had  any  anthoritj 
from  Saunders  to  use  his  name,  this  form  of  action  cannot  be  supported.  The 
question  is  not^  whether  Saunders  was  a  bond  fide  holder  of  this  bill ;  for  if  be 
was  not  the  holder  of  the  bill,  and  these  defendants  sued  out  writs  in  his  name 
by  his  authority,  this  action  will  not  lie;  but  if  you  think  that  the  defendants 
sued  out  the  writs  without  any  authority  from  Saunders,  and  that  the  bringiDg 
him  here  is  an  afler-thought,  the  plaintiff  is  entitled  to  recover;  because,  if 
these  writs  were  sued  out  without  the  authority  of  Saunders,  either  express  or 
^implied,  they  were  waste  paper^  and  these  costs  ought  never  to  have  ^y^ 
been  paid.  *- 

Verdict  for  the  plaintiff.     Damages,  6/.  1<.  6J. 

Gumey,  and  Flaiif  for  the  plaintiff. 

Archboldj  for  the  defendants. 

[Attorneys — Oox,  and  In  penon.'] 


BEFOBB  ME.  JUBTICB  BATLET. 

(  Who  sat /or  the  Lard  Chief  Jutttce.) 


HEDGLEY  and  Wife  v.  HOLT.    Dec.  7. 

A  master  advanced  money  to  hia  female  servant,  who  was  under  age,  for  her  to  purchue  a 
silk  dresfl  and  other  articles  not  necessary  for  her : — Held,  that  theso  advances  formed  no  de- 
fence to  an  action  for  her  wages. 

Payments  made  to  an  infant,  on'acconnt  of  wages  due  to  her,  for  her  to  purchase  necessaneii 
are  valid  payments. 

Money  paia  by  a  master  for  coach-fares  for  the  mother  of  his  servant,  who  was  under  ageicn* 
not  be  deducted  from  the  wages  of  the  servant. 

The  statement  of  an  account  by  an  infant  is  not  binding  on  the  infant 

Assumpsit  for  servant's  wages  due  to  the  wife  before  her  marriage.  Plea— 
General  issue. 

The  plaintiffs  sought  to  recover  a  sum  of  14^.  15s.  for  wages  due  to  the  inU^ 
as  a  servant  of  all  work  to  the  defendant,  she  being  at  the  time  of  the  service 
under  aee  and  unmarried. 

The  defence  was,  that  she  had  received  money  at  various  times  equal  to  tbe 
amount  dne  to  her;  but  it  appeared,  that  a  part  of  these  payments  consisted  of 
a  sum  of  1^.  10«.  paid  for  a  silk  dress,  and  of  other  sums  for  a  reticule,  aod 
for  lace  for  her  caps,  and  various  other  articles,  amounting  to  41.  10s.  more. 
It  was  also  proved,  that  4Z.  10s.  had  been  paid  to  her,  and  Uiat  she  had  setUeo 
her  account  with  the  defendant  for  wages. 

Batlet,  J.  Can  that  part  of  the  case,  which  rests  on  these  payments,  be 
sustained?  They  are  not  for  ^necessaries ;  and  the  young  woman  was  nic|05 
under  age  at  the  time.  ^ 

Brougham,  for  the  defendant.  I  apprehend  that,  as  the  money  had  beec 
paid  her  in  some  shape  or  other  for  services  rendered,  and  as  she,  in  a  settlemeot 
of  accounts,  admitted  the  payments,  this  form  is  a  good  ground  of  defence. 

Batlet,  J.  No :  Payments  made  on  account  of  wages  due  to  an  infant,  for 
necessaries,  and  which  could  not  be  avoided,  are  valid  payments ;  but  an  infant 
cannot  bind  herself  for  things  which  are  not  necessary ;  indeed,  even  the  state- 
ment of  an  account  does  not  bind  an  infant.  It  appears  that  this  young  woman 
was  under  age  when  she  settled  the  account.  The  consequences  might  be  very 
injurious;  if  the  law  were  otherwise.     What  would  it  lead  to  in  this  very  case  )* 
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Here  is  a  female,  who  is  described  as  rather  a  showy  woman,  saffered  to  dress  in 
a  manner  quite  unfitted  to  her  station ;  and,  at  the  end  of  her  twelve  months' 
servitude,  she  would  not  have  a  fBirthing  in  her  pocket. 

Some  payments  for  coach-fares  for  the  plaintiff  and  her  mother  were  proved. 
Batlst,  J.    The  law  will  not  warrant  the  payments  for  the  mother.    They 
cannot  be  considered  as  necessary. 

Verdict  for  the  plaintiffs. — ^Damages,  10/.  16«.,  which  was  the  sum  claimed, 
after  deducting  some  payments  which  were  unobjectionable. 
Scarlett,  A.  O.,  and  uomvn,  for  the  plaintiffs. 
£roiugham,  for  the  defendant. 

[Attorneys — Jojtea  de  H.,  and  Ware."] 


»irt^T  *  ADJOURNED  SITTINOS  AT  WESTMINSTER,  AFTER  ML 


GHAELMAS  TERM,  1829. 

BSrORE  LORD  TENTERDEN,  0.   JT. 


LACK  V,  SEWARD.    Dec.  11. 

If,  in  an  action  for  the  negligence  of  the  defendant's  aenranta  in  managing  a  barge,  ao  that  the 
plaintiff^  8  barge  was  run  down,  it  appear  that  the  accident  happened  from  circumstances 
which  persons  of  competent  skill  could  not  euard  against ;  the  plaintiff  will  not  be  entitled 
to  recover ;  nor  will  he,  if  his  men  had  put  nis  barge  in  each  a  place  that  persons  using  or- 
dinary care  would  run  against  it ;  nor,  if  the  accident  could  have  been  avoided,  but  for  the 
negligence  of  the  plaintiff's  own  men  in  not  being  on  board  hia  barge  at  a  time  when  it  was 
lying  in  a  dangerous  place. 

Case  against  the  defendant,  for  the  negligence  of  his  servant  in  managing  his 
barge,  whereby  the  plaintiff's  barge  was  run  down  and  sank.     Plea — ^Not  Guilty. 

It  was  opened,  on  the  part  of  the  plaintiff,  that  his  barge  was  moored  to  a  ves- 
sel below  London-bridge,  and  that  the  servant  of  the  plaintiff,  who  had  charge 
of  the  plaintiff  ^s  barge,  was  not  on  board  at  the  time  of  the  aoeident. 

The  plaintiff's  servant  was  called  on  the  part  of  the  plaintiff. 

Gurney,  for  the  defendant,  objected,  that  he  was  not  a  competent  witness,  as 
he  was  in  charge  of  the  plaintiff's  barge ;  and  if  the  accident  happened  from  his 
neglect,  he  would  be  answerable  to  his  master,  unless  he  was  released. 

Lord  Tenterden,  C.  J.  He  was  not  on  board,  and  he  did  nothing.  I  think 
he  is  competent  to  prove  that. 

The  witness  was  examined ;  and  he  proved,  that  he  had  left  the  barse  and  was 
standing  on  a  neighbouring  wharf.  He  was  proceeding  to  state,  that  he  saw  the 
defendimt's  barge  come  through  London-bridge. 

Crumey  renewed  his  objection,  as  the  witness  was  going  expressly  to  prove 
that  the  accident  arose  from  the  mismanagement  of  the  defendant's  servant,  and 
not  from  his  own  neglect. 
*1071       *Brodrick,  for  the  plaintiff.     The  plaintiff  will  release  him. 

-*  A  release  from  the  plaintiff  was  executed,  and  the  witness  proved  the 
whole  case  on  the  part  of  the  plaintiff,  except  the  amount  of  damages ;  and  he 
was  confirmed  by  other  witnesses  as  to  the  want  of  skill  in  the  defendant's  men. 

Crumey,  for  the  defendant.  If  a  plaintiff  compluns  of  an  injury  to  his  vessel, 
he  must  show  that  he  was  himself  not  to  blame^  If  the  whole  was  a  mere  acci- 
dent, nobody  is  answerable;  and  if  the  accident  occurred  partly  from  the  neglect 
of  the  plaintiff's  men,  and  partly  from  that  of  the  defendant's,  the  defendant  is 
not  liable.  Now,  the  facts  are  these :  by  the  regulations  of  the  port  of  London, 
only  four  vessels  should  lie  abreast  at  the  place  in  question.    There  were  in  £tu;t  six 
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vessels  there,  and  the  plaintiff's  men  placed  this  barge  on  the  outside  of  them 
all ;  ai^d  though  this  was  a  most  dangerous  place,  none  of  the  plaintiff's  men 
remiuned  on  board ;  for  if  they  had,  thej  misht,  bj  changing  their  own  posildoD) 
have  got  out  of  the  way  of  the  defendant's  barge. 

Evidence  was  given  to  show  that  only  four  vessels  ought  to  lie  at  the  place  in 
question,  but  that,  at  the  time  of  the  accident,  there  were  six ;  and  that  the 
barge  was  on  the  outside  of  them  all.  Some  of  the  defendant's  witnesses  stated, 
that,  if  a  man  had  been  on  board  the  plaintiff's  barge,  he  might  have  ^ot  her  out 
of  the  way ;  but  that,  from  the  rapidity  of  the  current,  the  time  for  lum  to  have 
done  so  would  have  been  excessively  short.  No  distinct  evidence  was  given  of 
the  regulations  of  the  port  of  London. 

Loid  Tenterden,  C.  J.  The  plaintiff  in  this  case  complains  of  an  injury  to 
his  barge  through  the  negligence  of  the  defendant's  servants.  If  the  accident 
happened  ^from  the  state  of  the  tide,  or  from  any  other  circumstance  p^^Ag 
which  persons  of  competent  skill  could  not  guard  against,  the  plaintiff  *- 
is  not  entitled  to  recover;  and  so,  if  the  plaintiff's  men  had  put  this  barge  in 
such  a  place  that  persons  using  ordinary  care  would  run  against  it,  the  defendant 
will  not  be  liable.  Nor  will  he  be  liable  if  the  accident  could  have  been  avoided, 
but  for  the  negligence  of  the  plaintiff's  men  in  not  being  on  board  his  barge  at 
a  time  when  it  was  lying  in  a  dangerous  place.  The  only  case  in  which  the  d^ 
fendant  is  answerable,  is,  if  the  accident  arose  from  the  negligence  or  want  of 
skill  in  his  own  men.  The  only  question,  therefore,  is,  whether  you  think  yua 
can  say,  that  this  accident  arose  from  the  want  of  care  and  caution  on  the  pait 
of  the  defendant's  servants ;  for,  if  so,  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff. — ^Damages,  45^.  I2t. 

Brodndcy  and  Tondimonj  for  the  plaintiff. 

Gume^y  rcna  Plait,  for  the  defendant. 

[Attorneys — JETarmerf  and  ForUi/exJ] 


KING,  Gent,  one,  &c.,  v.  SMITH.    Dee.  12. 

If  A.  and  B.,  beine  partners,  dissolve  their  partnershipt  and  in  the  deed  of  dissolation  it  be 
stipulated  that  A.  shall  receive  all  debts  due  to  the  firm,  and  afterwards  C,  a  debtor  of  the 
firm,  accept  a  bill  of  exchange  drawn  by  B.,  for  the  amount  of  the  debt  due  to  the  firm  :^ 
Held,  that  this  stipulation  in  the  deed  of  dissolution  is  no  defence  to  an  action  by  B.  against 
C.  on  this  bill  of  exchange. 

Either  partner,  after  a  dissolution  of  partnership,  may  receive  debts  due  Co  the  firm,  notwith- 
standing such  a  stipulation  in  the  deed  of  dissolution ;  and,  after  a  dissolution  of  partnership, 
ither  partner  may  give  a  release  to  a  debtor  of  the  firm. 

Assumpsit  hy  the  plaintiff  as  drawer,  against  the  defendant  as  the  aooeptor^ 
of  a  bill  of  exchange  for  25^     Plea — (General  issue. 

The  defendant's  handwriting  was  proved,  and  the  defence  was,  that  the  bill 
was  accepted  without  consideration ;  and,  to  prove  this,  it  was  shown,  that  the 
plaintiff  and  his  father,  Mr.  A.  King,  had  been  in  partnership,  as  *attor-  p^^/vg 
neys  and  solicitors ;  and  that,  while  in  partnership,  they  had  done  business  ^ 
for  the  defendant  to  the  amount  of  the  bill  in  question.  It  was  further  proved, 
that,  before  the  date  of  this  bill,  the  plaintiff  and  his  father  had  dissolv^  part- 
nership, and  that,  by  the  deed  of  dissolution  (which  was  put  in),  it  was  stipnhk 
ted,  that  Mr.  A.  King  should  receive  all  debts  due  to  the  firm. 

Lord  Tenterden,  C.  J.  This  is  no  answer  to  the  present  action.  After  & 
dissolution,  either  partner  may  give  a  release. 

Denmafif  for  the  defendant.     There  was  no  release  here. 

Lord  Tenterden,  C.  J.  Nor  need  there  be.  Either  partner  might  receive 
the  debt  after  the  dissolution  of  the  partnership,  notwithstanding  tho  stipulation 
in  this  deed,  that  the  father  should  receive  all  the  debts ;  and  I  am  of  opioion^ 
that^  as  the  plaintiff  might  reoeive  the  money;  he  might  take  a  bill  for  it.    M 
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between  the  two  partners,  this  deed  is  binding,  and  the  plaintiff  vrill  have  to 
account  for  this  money  to  his  father.  We  continually  see  bills  in  equity  to 
restrain  one  partner  from  receiving  money  due  to  the  firm. 

Verdict  for  the  plaintiff. 
JButchttuony  for  the  plaintiff 
Denman,  and  Cbmyn,  for  the  defendant. 

[Attorneys — W,  JET,  King,  and  (rwy.] 


^i^T  *FURTHER  ADJOURNED  SITTINGS  IN  LONDON  AFTER 
^^"J  MICHAELMAS  TERM,  1829. 

BEFORE  LORD  TENTERDEN,  C.  J. 


HANDEY  V,  HENSON.     Jan.  9. 

A  anrgeon  and  apothecary  may,  besides  his  charges  for  medicine,  recover  such  charges  for 
attendances,  as  the  Jury  shall  consider  to  be  fair  and  reasonable. 

Assumpsit  for  medicine  and  medical  attendance  on  the  defendant  and  hia 
family.     Plea — General  issue. 

The  plaintiff,  a  surgeon  and  apothecary,  had  attended  the  defendant  and  his 
family,  and  had  also  supplied  medicine  to  them  in  the  year  1827.  The  plain- 
iifEs'  bill  amounted  to  71.  0«.  6c^. ;  and  in  it  there  were  charges  for  the  medicine 
supplied,  and  also  several  charges  of  two  shillings  and  sixpence  each  for  attend- 
ances.    The  charges  of  the  biu  were  all  proved  to  be  fair  and  reasonable. 

Lord  Tenterden,  C.  J.  (in  summing  up.)  In  this  case,  besides  his  charges 
for  the  medicine,  the  plaintiff  has  also  charged  half  a  crown  each  for  several 
attendances,  which  seems  to  me  to  be  very  moderate ;  you  will  consider  whether 
it  is  too  much,  and  if  you  think  it  not  too  much;  you  will,  by  your  verdict, 
give  to  the  plaintiff  the  sum  he  claims. 

Verdict  for  the  plaintiff — 71.  0$.  M.,  which  included  the  charges  for 
attendances. 

Thetiger,  for  the  plaintiff. 

PlaU  for  the  defendant. 

[Attorneys — D.  WtUoughby,  and  Inpenon.'] 

See  the  cases  of  Allison  «.  Haydon,  3  C.  &  P.  246,  and  Towne  V,  Lady  Greeley,  Id.  581. 


*1111        *DE  ORAYE  and  Another  v.  The  Mayor  and  Corporation 

of  MONMOUTH.    Jan.  11. 

If  the  Mayor  of  a  town  order  weights  and  measures ;  and,  when  supplied,  they  be  examined 
at  a  fill!  meeting  of  the  corporation — This  is  such  a  recognition  of  the  contract  as  will  make 
the  corporation  liable  to  pay  for  them,  although  the  order  for  them  was  not  under  the  com- 
mon seal  of  the  corporation  ;  and  the  fact,  that  the  Mayor  was  afterwards  ousted  from  his 
office  by  a  judgment  of  the  Court  of  King's  Bench,  makes  no  difference. 

Debt  for  the  price  of  weights  and  measures.     Plea — General  issue. 

This  action  was  brought  to  recover  the  value  of  a  quantity  of  weights  and 
measures  of  the  imperial  standard,  supplied  to  the  Corporation  of  Monmouth 
in  the  year  1826,  on  the  order  of  Mr.  Jenkins,  who  was  then  the  Mayor  of  thai 
borough;  bat  one  of  the  witnesses  stated  in  his  cross-examination^  that  Mr. 
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Jenkins  was  afterwards  displaced  from  his  office  of  Mayor  by  a  jodgment  of 
ouster  in  the  Court  of  King's  Bench. 

J.  WtUtams,  for  the  defendants,  objected,  that  Mr.  Jenkins  was  not  Major. 

Lord  Tenterden,  C.  J.  He  was  Mayor  d€  facto^  which  was  sufficient  to 
authorize  him  to  order  the  weights  and  measures. 

The  deliyery  of  thp  goods  and  the  value  were  proved.  It  was  also  proved 
that  the  weights  and  measures  were  taken  out  of  the  boxes  in  which  they  were 
sent  to  Monmouth,  and  were  examined  in  the  jury-room  at  a  full  meeting  of  the 
corporation ;  and  that  some  of  the  weights  and  measures  in  the  town  market 
were  afterwards  regulated  by  them. 

J,  Williams,  I  also  submit  that  this  action  cannot  be  maintained,  as  a  co^ 
poration  cannot  contract  unless  by  some  instrument  under  their  common  seal. 

Lord  Tenterden,  G.  J.  I  think  that  the  examination  of  these  weights  and 
measures  by  the  corporation,  at  the  meeting  in  the  jury>room,  was  exerdsisg 
an  act  of  ^ownership  over  them ;  and  that,  by  so  doing,  the  corporation  ^^n 
have  recognised  the  contract  ^ 

Verdict  for  the  plaintiffs. 

Crumey,  and  Oomyn,  for  the  plaintiffs. 

J,  WUlianUy  and  Jefferys  WiUiatMy  for  the  defendants. 

[Attorneys — Sheppard,  and  J.  WUHamsJ] 


As  to  what  acts  can  be  done  by  a  corporation  aggregate  without  an  instrument  under  their 
common  seal ;  see  Comyn*8  Dimt,  tit.  '* pranrAuM,  F.  13 — 14,  and  Vin.  Abr.  tit.  "Coim* 
(ton,"  K. ;  see  also  the  caaea  ofthe  City  of  London  Gas  Light  and  Coke  Company  ▼.  NidioUs, 
2  C.  &  P.  365 ;  and  the  Sonthwark  Bridge  Company  v.  Silla,  Id.  371. 


DOBSON  and  Others  v,  DROOP.    Jan.  14. 

If  A.  has  goods  consigned  to  him,  and  there  be  on  board  the  same  ship  goods  consigned  to 
other  oonsi^ees,  and  those  goods  are  bo  placed  on  board,  that  A.,  uter  the  ship  airivM, 
cannot  obtain  his  goods  within  the  time  limited  by  the  bill  of  lading,  A.  is  not  liable  fo 
demurrage. 

Assumpsit  for  demurrage.    Plea — (General  issue. 

The  plaintiffs  were  the  owners  of  the  ship  Mantura,  which  had  sailed  from 
Bremen  to  London  with  com  of  various  kinds,  consigned  to  the  defendant.  The 
plaintiffs  claimed  fourteen  days'  demurrage.  A  bill  of  lading  was  put  in,  at 
the  bottom  of  which  was  written — '^  The  ship  to  be  discharged  in  fourteen  nm- 
ning  days,  or  5/.  a  day  demurrage." 

The  ship  arrived  on  the  6th  of  January,  1829,  but  some  of  the  defendant's 
com  remained  on  board  till  the  3d  of  Febmary. 

The  captain  stated,  in  his  cross-examination,  that  his  cargo  was  made  up  of 
consignments  to  five  different  consignees. 

The  defence  was,  that  the  reason  why  any  of  the  defendant's  com  remained 
on  board  after  the  expiration  of  the  fourteen  running  days,  was,  that  the  defend- 
ant could  not  take  it  away,  because  the  goods  consigned  to  one  of  the  other 
consignees  were  so  placed  as  to  prevent  him ;  and  it  '*'was  argued  by  r^yr^ 
Scarlett f  A.  G.,  for  the  defendant,  that  the  defendant  ought  not  to  be  1 
charged  with  demurrage,  as  he  was  in  no  way  culpable ;  and  that,  if  demurrage 
was  paid  by  all  the  five  consignees,  it  would  exceed  the  freight.  He  cited  Leer 
V,  Tates,  3  Taunt.  387,  and  Kogers  v.  Hunter,  2  C.  &  P.  601. 

Lord  Tenterden,  C.  J.,  (in  summing  up).  I  am  of  opinion,  that,  if  a  party 
cannot  get  his  goods,  he  being  prevented  by  a  delay  on  the  part  of  the  owner 
of  other  goods  on  board  the  same  vessel,  he  is  not  liable  for  demurrage.  The 
question  here  is,  whether  the  removal  of  the  defendant's  goods  was  ohfltracted 
by  the  misconduct  of  another,  in  not  removing  his  goods ;  for,  if  so,  the  de- 
fendant is  not  liable  for  demurrage;  but,  if  you  shoud  ihink|  that  the  goods 
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consigQed  to  the  defendant  were  snfered  by  him  to  remain  on  board  after  the 
time  stipulated  for;  you  oaght  to  find  for  the  plaintiff8.(a) 

Yertdiot  for  the  plaintifb. 
F,  Pollock  and  AlderwHy  for  the  plaintiffs. 
Scarlett^  A.  G.,  and  Richmond^  for  the  defendant. 

[Attorneys — EobituoUf  and  Frethfidd  ds  Son,"] 

(a)  Sea  the  case  of  Harman  t.  Clark,  4  Camp.  159 ;  and  aa  to  the  law  reapeeting  demurrage, 
Abbott  on  Shipping,  p.  182,  el  teg. 


ISAAC  V.  IMPET;  Esq.,  and  Others.    Jan,  19. 

Commiaeionera  of  bankrupt  committed  a  witneaa  for  refusing  to  read  the  entrtea  in  an  account: 
—Held,  that  they  were  liable  to  an  action  for  falae  impriaonment  for  ao  doing,  because  this 
waa  not  a  quetiion: — Held,  alao,  that  the  circumatance  of  the  witneaa  apeJung  of  it  aa  a 
ueatjon  at  the  time  of  hia  refiiaal  made  no  difierence. 

False  imprisonment.  The  fint  oonnt  of  the  declaration  was  for  an  impri- 
*1141  ^°°^®°^  ^^  twenty-foor  hours;  and  ^he  iecond  count  was  for  an  impri- 
-I  sonment  for  fourteen  days  in  Newgate.  Pleas — Firwl^  Not  guilty; 
Second,  A  justifieation  b^  the  defendants  as  commissioners  of  bankrupt^  stating 
in  effect  that  they  committed  the  plaintiff  for  not  answering,  (a)  Replication 
— Dt  injuria, 

(a)  Aa  a  plea  of  juatificatfon  by  commiaeionera  of  bankrupt  is  not  to  be  found  in  any  of  the 
printed  collections,  the  form  of  it  may  be  acceptable.  The  defendants,  being  commissioners 
of  bankrupt,  might,  under  eection  44  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  have  pleaded  the 
general  iaaue,  and  haTC  giren  special  matter  in  evidence,  or  thev  might  have  pleaded  their 
justification  without  any  other  plea,  aa  was  done  in  the  case  of  Cotton  «.  James,  3  C.  dc.  P., 
505,  and  so  have  got  the  riffht  to  begin,  with  the  chance  of  the  reply. 

Plea. — This  plea  was  to  both  counts  of  the  declaration ;  it  atated  the  trading  of  the  bank 
rapt  Owen ;  the  petitioning  creditor's  debt ;  the  act  of  bankruptcy,  and  the  commission,  nearly 
in  the  way  aa  they  are  stated  in  the  plea  m  the  case  of  Cotton  «.  James,   3  C.  &  P.  506, 
and  then  proceeded  as  followa— 

**  And  tnat  the  said  defendants,  before  they  proceeded  to  act  aa  commiaaioners  under  the  said 
commission  (except  in  adminiatering  the  several  oaths  next  hereinafter  mentioned),  and  before 
the  adjudication  of  bankruptcy,  ana  the  aeveral  summonses  to,  and  examinations  of,  the  said 
plaintiff  hereinafter  mentionea,  and  before  the  aaid  time  when,  &c.,  in  the  aaid  first  count 
mentioned,  to  wit,  on  the  21st  June,  in  the  year  aforesaid,  at  London,  did  administer  to  each 
other,  and  did  severally,  and  in  the  preaence  of  each  other,  take  the  oath  prescribed  and  ap- 
pointed, by  the  said  atatute  concerning  bankrupts,  to  be  taken  by  every  commissioner  before 
he  shall  act  in  the  execution  of  any  of  the  powers  and  authorities  given  by  the  said  last^men- 
tioned  statute  (except  aa  laat  aforesaid).  And  that  the  said  defendants  did  then  and  there  enter 
and  keep  a  memorial  thereof,  aiffned  bv  the  aaid  defendants  respectively,  among  the  proceed- 
inga  unaer  the  aaid  commiasion."  It  then  stated,  that  Mr.  Grant,  another  commissioner,  took 
the  oath,  and  proceeded  aa  followa :  "And  that  afterwards,  and  before  the  aeveral  timea  of  the 
summonaea  to  and  examinations  of  the  said  plaintiff  hereinafter  mentioned,  and  before  the  said 
time  when,  &c.,  in  the  aaid  firat  count  mentioned,  to  wit,  on  the  said  2l8t  day  of  June,  in  the 
year  aforesaid,  at  London  aforesaid,  they  did  find  that  the  said  Samuel  Owen  had  become 
bankrupt  within  the  true  intent  and  meaning  of  the  said  statute  concerning  bankrupts,  befofe 
the  date  and  issuing  forth  of  the  said  commission,  and  did  then  and  there  declare  and  adjudge 
him  bankrupt  accordingly.  And  that,  after  the  said  defendants  had  so  adjudged  the  said 
Samuel  Owen,  bankrupt,  as  aforesaid,  to  wit,  on  the  22d  day  of  June,  in  the  year  aforeaaid, 
they  did  cause  notice  of  such  adjudication  to  be  given  in  the  London  Gazette,  and  did  thereby 
appoint  three  public  meetings  for  the  said  bankrupt  to  surrender  and  conform,  pursuant  to  the 
provisions  of  the  said  statute  concerning  bankrupts.  That,  after  the  aaid  abjudication,  the 
aaid  plaintiff,  being  a  person  then  and  there  believed  by  the  major  part  of  the  commissioners 
named  in  ^e  said  commission,  capable  of  giving  information  concerning  the  neraon,  trade, 
dealings,  or  estate  of  the  aaid  bankrupt,  was  duly  summoned  to  appear ;  and  afterwards,  be- 
fore the  said  time  when,  dDC.,  in  the  said  first  count  mentioned,  to  wit,  on  the  10th  day  of 
January,  1828,  at  London  aforesaid,  did  appear  before  the  said  Archibald  Elijah  Impey, 
William  Villiera  Surteea,  and  Robert  Grant,  as  such  commissioners  as  aforesaid  ;  and  the  said 
plaintiff  beinffthen  and  there  preeent  before  the  said  Archibald  Elijah  Impey,  William  Villiera 
Surteea,  and  Robert  Grant,  and  being  then  and  there  duly  a  worn  and  examined  by  the  said 
Archibald  Elgah  Impey,  William  Viluers  Surtees.  and  Robert  Grant,  did,  upon  his  oath,  to 
the  aeveral  questions  propounded  to  him  as  follows  (the  same  being  then  and  there  respects 
ively  lawful  questions),  give  the  several  anawera  thereto  reapectively  aubjoined,  that  is  to  — 

"  Q. — What  are  you  t 
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*It  was  opened,  on  the  part  of  the  plaintiff,  that  a  person  named  Owen  r^nf^ 

had  become  bankrupt,  and  that  the  ^defendants  were  the  commissioners  rueiif* 

of  bankrupt  who  acted  under  the  commission  against  Owen ;  and  that  *- 

the  defendants,  ^supposing  that  there  had  been  some  usurious  transao-  [*117 

"  A.— I  am  a  merchant. 

"  Q. — Do  you  know  the  bankrupt  Owen,  and  if  you  do,  how  long  have  you  known  him  ?  '* 
&c.  (It  here  aet  out  the  whole  of  the  Brat  examination,  verbatim,  in  queation  and  answer.) 
The  plea  then  proceeded  aa  fuUowa — 

'*And  the  aaid  aeveral  queationa  and  anawera  laat  mentioned,  bein^  then  and  there  reduced 
into  writing,  were  then  and  ihere  aigned  by  the  aaid  plaintiff,  to  wit,  at  London,  6lc,  And 
that  the  aaid  plaintiff,  having  been  again  duly  summoned  to  appear,  afterwarda,  to  wit,  on  ibv 
18th  day  of  January,  1828,  did  appear  before  the  aaid  Archibald  Elijah  Impey,  William  Viliifrs 
Surteea,  and  Robert  Grant,  aa  auch  commissioners  aa  aforeaaid,  and  was  then  and  there  again 
duly  aworn  and  examined  by  the  aaid  Archibald  Elijah  Impey,  William  Villiera  Surtees,  and 
Robert  Grant,  and,  upon  hia  oath,  to  the  several  questions  then  and  there  propounded  to  him 
aa  followa  (the  aame  being  then  and  there  respectively  lawful  queationa),  then  and  there,  upcn 
hia  oath,  save  the  aeveral  anawera  thereto  respectively  subjoined  (that  ia  to  aay)" — The  plea 
then  aet  forth  several  other  examinationa  verbatim,  commencing  each  with  a  atatement  of  (be 
summons,  and  concluding  with  an  allegation  of  the  plaintiff  signing  the  examination,  till  it 
came  to  the  examination  at  which  the  plaintiff  was  committed,  and  that  concluded  aa  follows):— 

"  Q. — Refer  to  Ledger  G.,  and  the  account  in  it  headed  Russian  atock. 

/*  A. — I  have  now  referred  to  it. 

**  Q. — You  are  now  requeated  to  read  all  the  entries  contained  in  that  account. 

*'  And  the  aaid  defendants  aa^,  that  the  aaid  last-mentioned  question  was  then  and  there  ob- 
jected to  by  counsel  for  the  aaid  plaintiff;  but  the  aaid  defendanta  then  and  there  ovemiled 
•ach  objection. 

"A. — Acting  mider  the  advice  of  my  oonnael,  I  demur  to  answer  the  queation,  inasmocfa 
that  the  mattera  in  that  account  are  not  relating  to  the  bankrupt  Owen.  It  ia,  therefore,  1 
submit,  with  the  advice  of  my  counael,  that  I  am  not  bound  to  read  the  entry ;  and  I  request 
the  commissioners  to  allow  me  to  consult  my  counsel  on  the  propriety  of  the  question  put,  w 
that  I  may  eive  a  proper  and  legal  answer  to  it ;  but  in  case  the  commissioners  refuse,  I  re- 
quest that  tne  counsel  mav  be  allowed  to  enter  for  me  such  proper  protest  as  he  may  see 
necesaary.  When  I  aay  that  I  demur  to  answer  the  queation,  I  mean  to  say,  that  I  refuse  to 
comply  with  the  requeat  to  read  the  entries  contained  in  the  account  alluded  to. 

"And  the  aaid  defendants  sav  that  the  said  plaintiff  having  so  refused  to  answer  the  »aid 
last-mentioned  question,  they  tne  said  defendants,  afterwards,  to  wit,  at  the  aaid  time  when, 
dec.,  in  the  aaid  firat  count  of  the  said  declaration  mentioned,  at  London,  &c.,  directed  one 
Henr^  Page,  their  messenger  in  that  behalf,  to  take  the  aaid  plaintiff  into  hia  custody,  thereto 
remain  for  safe  custody  for  a  reasonable  time  in  that  behalf,  until  a  proper  warrant  in  writing 
ahould  be  prepared  and  aigned  and  sealed  by  the  said  defendants,  for  committing  the  sanl 
plaintiff  to  his  Majeat^'a  prison  of  Newgate,  there  to  remain  without  bail,  until  he,  the  said 
plaintiff,  should  submit  himself  to  them,  the  said  defcndnnts,  and  full  answer  make  to  tht;.r 
satisfaction  to  the  aaid  question  so  put  to  him  by  (hem  as  last  aforesaid.  Whereupon  the  sard 
Henry  Page,  by  such  command  of  the  said  defendants,  afterwards,  to  wit,  at  the  said  tinic 
when,  &c.,  in  the  first  count  mentioned,  gently  laid  his  hands  upon  the  said  plaintiff  for  the 
purpose  of  taking  him  into  cuatody,  and  aid  (hen  and  there  take  him  into  custody,  and  k^pt 
and  detained  him  in  custody  for  the  said  space  of  time  in  the  said  first  count  of  the  said  decla- 
ration mentioned  (the  same  being  then  and  there  a  reasonable  and  necessary  space  of  time  in 
that  behalf) ;  and  in  ao  doing,  they,  the  said  defendants,  committed  the  said  several  supposed 
trespasses  in  the  said  first  count  of  the  said  declaration  mentioned,  aa  it  was  lawful  for  thern 
to  do  for  the  cause  aforeaaid.  And  the  said  defendants  say,  that,  at  the  expiration  of  the  said 
reasonable  apace  of  time  in  that  behalf,  to  wit,  on  the  day  and  year  in  the  said  second  ooufii 
of  the  aaid  aeclaration  mentioned,  at  London,  &c.,  the  said  warrant  in  writing  was  prepared, 
and  was  signed  and  sealed  by  the  said  defendants  respectively ;  which  said  warrant  in  writine 
bore  date  a  certain  day  and  year  therein  in  thst  behalf  mentioned,  to  wit,  the  day  and  year  la»t 
aforesaid,  and  waa  directed  to  the  said  Henry  Page,  their  messenger,  or  to  his  assistant,  and  to 
John  Wontner,  keeper  of  his  Msjeaty'a  prison  of  Newpate,  or  to  hia  deputy  there  ;  by  which 
aaid  warrant,  after  reciting  the  said  commission  of  bankrupt,  the  said  adjudication,  and  tbat 
the  aaid  plaintiff  was  a  person  believed,  as  hereinbefore  mentioned,  capable  of  giving  informa- 
tion concerning  the  trade,  person,  dealing,  or  estate  of  the  said  bankrupt,  and  also  reciting  th^ 
several  summonses  to,  and  examinations  of,  the  said  plaintiff  hereinbefore  mentioned ;  and 
after  specifying  in  the  said  warrant  the  several  questions,  answers,  and  demurrers  hereinbefore 
mentioned,  according  to  the  said  statute  concerning  bankrupts,  and  that  (he  said  plaintiff  haT* 
ing  refused  to  answer  the  last  Question  hereinbefore  mentioned,  ihey,  the  said  defendants,  did. 
by  their  said  warrant,  will,  authoriKe  and  require  the  said  Henry  Page  or  his  assistant,  imme- 
diately upon  the  receipt  thereof,  to  take  into  nis  custody  the  bodv  of  the  said  plaintiff  and  him 
aafely  to  convey  to  his  Majesty's  prison  of  Newgate,  and  him  there  to  deliver  to  the  keeper 
of  the  aaid  prison :  who  was  thereby  required  and  authorized,  by  virtue  of  (he  commission 
and  atatute  aforesaid,  tq  receive  the  said  plaintiff  into  his  custody,  and  him  safely  to  keep  and 
detain  without  bail  or  mainprize,  until  auch  time  as  he  should  submit  himself  to  them,  thi* 
said  defendants,  the  said  commissioners,  or  the  major  part  of  the  commissioners,  by  the  said 
coinmission  named  and  authorized,  and  full  anawer  make  to  the  said  defendants,  or  to  tbeir 
satiafaction,  to  the  question  so  put  to  him  by  the  said  defendanta  as  last  aforesaid  ;  which  aaid 
warrant  afterwards,  and  on  the  expiration  of  the  reasonable  time  aforesaid,  and  before  the  md 
time  when,  dec,  in  the  said  seoond  count  of  the  said  declaration  mentioned,  to  wit,  on  the  day 
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*11{%1  ^^^^^  between  the  plaintiff^  a  person  named  Leon,  and  Owen,  *had  sent 
-'  for  and  examined  the  plaintiff  several  .times ;  and  that  they  had  ulti- 
mately committed  him  for  not  answering  the  following — 

Q.  Ton  are  now  requested  to  read  all  the  entries  contained  in  that  account. 

A.  Acting  under  the  advice  of  my  counsel,  I  demur  to  answer  the  question, 
inasmuch  that  the  matters  in  that  account  are  not  relating  to  the  bankrupt 
Owen ;  it  is,  therefore,  I  submit,  with  the  advice  of  my  counsel,  that  I  am  not 
bound  to  read  the  entry ;  and  I  request  the  commissioners  to  allow  me  to  con- 
sult my  counsel  on  the  propriety  of  the  question  put,  so  that  I  may  give  a  pro- 
per and  legal  answer  to  it ;  but  in  case  the  commissioners  refuse,  I  request  that 
the  counsel  may  be  allowed  to  enter  for  me  such  proper  protest  as  he  may  see 
necessary.  When  I  say,  that  I  demur  to  answer  the  question,  I  mean  to  say, 
that  I  refuse  to  comply  with  the  request  to  read  the  entries  contained  in  the 
account  alluded  to." 

It  further  appeared,  that,  as  it  was  necessary  to  set  out  the  whole  of  the 
plaintiff's  examination  (which  had  lasted  several  days)  in  the  warranty  the  de- 
fendants had  ordered  the  messenger  to  take  the  plaintiff  into  custody  and  detain 
him  till  a  proper  warrant  could  be  made  out.  This  was  done,  and  this  was  the 
imprisonment  complained  of  in  the  first  count  of  the  declaration.  The  warrant 
was  not  made  out  till  the  next  day ;  and  under  the  warrant  the  defendant  was 
committed  to  Newgate,  and  there  detained  for  fourteen  days,  when  the  plaintiff 
'^'IIQl  ^^  brought  up  by  ^Jiaheas  corpus,  and  discharged  by  the  Court  of  Ex- 
"■   chequer.(a) 

It  was  proved  that  the  plaintiff  was  put  to  an  expense  of  86^.  2«.  4d.  in 
obtaining  his  discharge ;  and,  it  was  also  proved  that  he  was  first  detained  in 
custody  of  the  messenger,  (5)  and  afterwards  in  Newgate ;  and  that  notice  of 
action  was  duly  served  on  the  defendants,  (c) 

The  warrant  was  read. 

F.  PbUodcy  for  the  defendants.  Perhaps  this  case  resolves  itself  into  a  ques- 
tion of  law.  On  the  face  of  this  warrant,  it  is  clear  that  the  defendants  acted 
as  a  Court.  In  the  Court  of  Exchequer,  the  case  went  off  on  the  ground,  that 
no  ^(uestion  was  put  by  the  commissioners,  and  that  what  they  committed  the 
plaintiff  for  refusing  to  answer,  was  not  a  question.  Now,  it  is  clear,  that  there 
was,  in  effect,  a  question  put  by  them.  It  is  not  necessary  that  any  particular 
form  of  words  should  be  used.  It  is  sufficient,  if  the  information  is  conveyed 
to  the  mind  of  the  party. 

Lord  Tente&den,  0  J.    I  am  clearly  of  opinion,  that,  if  no  question  is  put, 

the  commissioners  cannot  commit  as  for  not  answering  a  lawful  question.     This 

is  not  a  question,  either  in  form  or  substance.     The  commissioners  are  not  pro- 

*  1201  P^^^  J  ^  Court,  where  they  act  otherwise  than  the  act  of  parliament  warrants ; 

•J  and  the  act  expressly  protects  *the  commissioners  by  one  of  its  sections, 

and  year  last  aforesaid,  at  London,  Jcc,  was  delivered  to  the  said  Henry  Page  to  be  executed 
in  due  form  of  law.  And  the  said  Henry  Page  afterwards,  and  immediately  upon  the  said 
warrant  being  so  delivered  to  him  as  aforesaid,  to  wit,  at  the  said  time  when,  &c.,  in  the, said 
second  count  of  the  said  declaration  mentioned,  again  gently  laid  his  hands  upon  the  'said 


keepf 

John  Wontner,  did  then  and  there  receive  the  said  plaintiff  into  his  custody,  and  kept  and  de- 
tained him  in  custody  in  the  said  prison,  by  virtue  of  the  said  warrant,  for  the  said  space  of 
time  in  the  second  count  of  the  said  declaration  mentioned.  And  in  so  doing  they,  the  said 
defendants,  committed  the  said  several  supposed  trespasses  in  the  said  second  count  of  the  said 
declaration  mentioned,  as  it  was  lawful  for  them  to  do,  for  the  cause  last  aforesaid.  And  this 
they,  the  said  defendants,  are  ready  to  verify ;  wherefore  they  pray  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  uoresaid  action  thereof  against  them,  &c. 

(Signed)  John  Pattjssov. 

(a)  For  the  arguments  in  that  Court,  and  the  judgments  of  the  learned  Barons,  see  3  Younge 
&.  Jervis,  38. 

(6)  If  the  warrant  had  been  good  in  pouit  of  law,  it  would  then  have  become  an  important 
question,  whether  commissioners  of  bankrupt  have  a  right  to  commit  a  witness  to  the  custody 
of  the  messenger,  while  the  warrant  of  commitment  is  making  out :  however,  as  in  this  case 
the  warrant  was  held  bad,  the  whole  imprisonment  was  illegal,  and  this  question  did  not  ariMi. 

(e;  This  is  required  by  sect.  41  and  42  of  the  Bankrupt  Act,  6  Qeo.  4,  c.  16. 
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u  it  is  made  neoesBary  to  giye  the  commiflsionera  notioe  befbre  abt  aotion  can 
be  brought  against  them,  which  you  never  find  as  to  Conrte,  properly  so  called. 

F.  Pollock  addressed  the  Jury  in  mitigation  of  damages. 

Lord  Tente&dsn,  C.  J.  (in  summing  up.)  These  defendants  haye  pleaded 
a  justification  as  commissioners  of  bankrupt,  acting  under  a  oommisaiou  wluch 
had  issued  against  a  person  named  Owen.  The  defendants  certainly  have  mis* 
taken  their  power,  but  I  see  no  evidence  which  attributes  to  them  any  moti^ 
other  than  a  wish  to  discharge  their  duty.  They  profess  to  commit  this  plaistiff 
for  a  refusal  to  answer  a  question,  but  they  put  no  question ;  and  haying  com- 
mitted him  under  circumstances  which  the  act  of  parliament  does  not  wamnt, 
they  are  answerable  in  this  action.  The  plaintiff  nas  been  in  prison  fourteen 
days,  and  has  incurred  an  expense  of  nearly  90/.  You  will,  therefore,  take  tbe 
case  into  your  consideration,  and  let  your  yezdict  be  the  result  of  calm  deUbenlion. 

Verdict  for  the  plaintiff. — Damages,  250^ 

SoarkUf  A.  G.,  and  Aldenon^  for  the  plaintiff. 

F,  FoOock  and  FatteMouy  for  the  defenduits. 

[Attomey8^^(7/are  de  Cfo.,  and  Sweet  A  Carr^ 


In  the  ensuing  term,  F,  FoUock  moved  for  a  rule  to  show  cause  why  there 
should  not  be  a  new  trial. 

Lord  TsNTERDSN,  C.  J.  The  authority  of  commissioners  of  bankrupt  to 
commit  depends  upon  a  particular  *act  of  parliament;  and  they  have  p^^^ 
power  to  commit  for  refusing  to  answer  lawful  Questions,  and  for  revising  ^ 
to  produce  books,  &o.  It  does  not  appear  on  tne  face  of  this  warranty  uiat  any 
of  these  offences  was  committed  by  the  plaintiff.  As  to  whether  this  u  * 
question  or  not,  I  think  it  is  impossible  for  any  man  of  common  sense  or  under- 
standing to  believe,  that,  ordering  a  person  to  read  an  entry,  is  a  question. 

BATUsr,  J.    It  seems  to  me  impossible  to  consider  the  words  used  as  % 
question.  Rule  refused.(a) 

(a)  The  power  of  commissionerB  of  bankrupt  lo  turamon  witnoflMs,  and  commit  them  far 
reroeing  to  answer,  &c,  is  given  by  aect.  38  and  34  of  the  Banknipt  Act,  6  Geo.  4,  c.  16. 
The  mode  of  proceeding  against  oommissioners  of  banknipt,  with  respect  to  the  notioe  of 
action,  suing  out  the  writ,  £c.,  is  regulated  by  the  sections  from  40  to  44  of  that  act. 
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If  A.  authoriie  B.  to  draw  bills  upon  him,  and  B.  do  so,  A.  is  not  liable  to  be  sued  as  the  dnw- 
er  of  those  bills. 

By  a  resolution  of  the  directors  of  a  mining  company,  four  directors  were  necessary  for  tbs 
doing  of  any  act.  Three  of  the  directors  were  callea  trustees,  and  thoae  three  gxn  a  power 
oT  attorney,  to  the  agent  of  the  company  to  draw  bills : — Held,  that  the  other  oirectors  were 
not  liable  on  those  bills,  ss  the  power  of  attorney  was  not  executed  by  four  directors. 

Assumpsit  by  the  plaintiff  as  endorsee^  against  the  defendant  as  drawer,  of 
three  bills  of  exchange.    There  were  also  the  common  money  counts. 

The  bills  were  all  m  the  following  t<am : 

"  Coquimbo,  17th  Febmary,  182d. 

<'  Sixty  days  after  sight,  pay  this  our  first  of  exchange  rseoond  and  third  not 
paid),  to  Mr.  John  Le  Roi,  or  order,  the  sum  of  891/.  I8s.  4<2.,  sterling,  and 
nlace  the  same  to  the  aocoimt  of  the  trustees  of  the  Chilian  and  Pemyiaa 
Mining  Association. 

'^  Messrs.  Spooner,  Attwood,  &  Co.  ) 
Bankers,  London.^'  J 

*Thesebilb  were  aU  signed  by  Oaptein  Andrews,  aad  Captain  Bagnol^  f^^oo 
Ui  their  own  names.  l  ^^ 
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It  appeared  that  the  defendant  vaa  a  director  of  the  Chilian  and  Pomvian 
Mining  Association ;  and  that,  by  a  resolution  of  the  directors,  four  directors 
were  to  constitute  a  board.  It  also  appeared,  that  Mr.  Alderman  Thompson, 
Mr.  Attwood,  and  Mr.  Hamlet,  were  trustees  of  the  Company,  they  being  also 
directors ;  and  that  Captains  Andrews  and  Bagnold  were  agents  of  the  Company 
in  South  America.  And  a  power  of  attorney  executed  by  the  three  trustees  to 
Oaptuns  Andrews  and  Bagnold,  was  put  in ;  it  was  dated,  August  Ist,  1826 ; 
and  by  it,  the  trustees,  for  themselyes  and  the  other  directors,  authorised  Captains 
Andrews  and  Bagnold  to  employ  engineers,  and  to  draw  bills  on  Messrs.  Spooner, 
Attwood,  &  Co.,  &o.  It  was  proved  by  Captain  Bagnold,  that  he,  being  at 
Coquimbo,  wanted  money  for  the  purposes  of  tne  Company,  and  obtained  it  from 
the  agent  of  the  plaintiff  at  that  place,  ^ving  him  the  bills  in  question. 

ScarUttf  A.  G.,  for  the  defendant.  I  submit  that  the  plaintiff  has  no  right 
to  recover  against  this  defendant.  There  was  a  resolution  of  the  directors,  that 
a  quorum  of  four  should  be  necessary.  Now,  this  power  of  attorney  is  granted 
by  the  three  trustees  only.  The  bills  too  are  drawn  on  account  of  the  trustees 
only ;  and  there  is  no  proof  that  the  directors  ever  gave  any  power  or  authority 
to  the  agents  to  draw  bills. 

CampbeUj  for  the  pkintiff.  Upon  these  bills  my  friend  admits  the  throe 
trustees  to  be  liable ;  and  I  say,  that  all  the  directors  are  likewise.  This  is  not 
an  action  upon  a  deed  executed  by  an  attorney  under  a  power  of  attorney. 
There,  I  admit,  that  those  only  who  executed  the  power  of  attorney  could  be 
sued  upon  the  deed,  but,  with  respect  to  bills,  the  agents  might  even  have  been 
^12^1  '^^^^^^  ^7  P^ol.  In  this  power  of  attorney,  the  trustees  give  *au- 
-^  thority  to  the  agents  for  themselves  and  the  other  directors. 

Searlettf  A.  G.  This  declaration  states  the  defendant  to  be  the  drawer  of 
these  bills ;  it  does  not  state  them  to  be  drawn  by  Captain  Andrews  and  Bag- 
nold ;  and  I  do  not  concede  that  a  man,  by  giving  autnority  to  another  to  draw 
bills,  thereby  makes  himself  the  drawer  of  those  bills.  If  a  person  allows  his 
&ctor  to  draw  upon  him,  and  he  agrees  to  accept,  he  is  not  liable  as  drawer ;  and 
where  a  person  draws  per  procuration,  he  puts  the  other  person's  name,  and 
shows  who  is  the  drawer. 

Lord  Tenterdkn,  C.  J.  I  am  of  opinion,  that  the  plaintiffs  cannot  recover 
on  these  bills.  There  are  two  objections  :  Fir$tf  supposing  that  I  authorize  my 
agent  to  draw  bills  on  me,  and  he  does  so,  I  am  not  the  drawer  of  those  bills ; 
and,  seconcUy,  to  make  this  power  of  attorney  binding  on  the  defendant,  as  a 
director,  four  directors  should  have  joined  in  dhe  making  of  it;  whereas  it  is  only 
executed  by  the  three  trustees. 

The  plaintiff's  counsel  then  went  on  the  count  for  money  lent,  and  obtained 
a  verdict  on  that  count. 

Campbdl  and  Richmond,  for  the  plaintiff. 

Scai^t  A.  G.,  and  FoUett,  for  the  defendant. 

[Attorneys — Fteshfidd  ds  Son,  and  FoxJ] 


In  the  ensuing  Term,  the  Court  granted  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  pluntiff  was  not  entitled  to  recover 
against  the  present  defendant  on  the  count  for  money  lent. 


"^124]  *NEWELL  and  Another  v.  JONES.    Jan.  22. 

If  a  party  show,  in  an  action  for  money  lent,  that  it  was  the  eovrae  of  dealing  between  him  and 
the  defendant,  to  calculate  the  interest  every  year,  and  add  that  to  the  principal,  and  the 
next  year  to  calculate  upon  the  total,  he  may  recover  interest,  calculated  in  tame  way,  fer 
the  years  subaequent  to  the  atriking  of  the  last  balanoe  between  the  p«tise» 
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Assumpsit  for  money  lent,  and  upon  an  aooonnt  stated. 

On  the  part  of  the  plaintiffs,  accounts  were  put  in,  showing,  that,  from  the 
year  1824  to  the  year  1827,  the  plaintiffs  and  defendant  balanced  their  account 
of  principal  and  interest  every  year ;  and  that  the  interest,  at  the  end  of  each 
year,  was  added  to  the  principal,  and  at  the  end  of  the  following  year  interest 
was  calculated  upon  the  principal  and  interest  of  the  former  year. 

KeUy,  for  the  defendant.  The  question  is,  whether  the  plaintiffs  are  entitled 
to  more  than  5/.  per  cent,  interest  on  the  last  balance  of  these  accounts  ? 

Lord  Tenterden,  C.  J.  Unless  you  can  alter  these  documents  my  opinion 
mS  formed. 

Kelly.  There  cannot  be  interest  upon  interest  without  an  express  agreement ; 
and  if  there  was  an  agreement,  I  submit  that  it  would  be  illegal,  as  an  agree- 
ment for  compound  interest.  I  believe  that  question  has  been  raised  in  equity, 
but  not  decided. 

Brodrickf  for  the  plaintiffis,  cited  Bruce  v.  Hunter. (a) 

Lord  Tenterden,  C.  J.  These  different  accounts  show,  that  the  course  of 
dealing  was,  that  interest  should  be  calculated  every  year,  and  that  that  sum 
should  be  ^carried  on  to  the  next  year ;  1  am  of  opinion,  that  these  plain-  1^195 
tiflb  are  entitled  to  recover.  I  recollect,  in  a  case  before  Lord  Kenyon,  *- 
that  where  interest  had  been  calculated  every  year,  and  carried  on  to  the  next 
year,  it  was  held  to  be  evidence  to  show  a  course  of  dealing. 

Verdict  for  the  plaintiffs  for  the  whole  sum  daimed. 

Brodrick,  for  the  plaintiffs. 

Kelly,  for  the  defendants.         ' 

[Attorneys — Hicks  ds  B  CraiwA.] 

(a)  3  Camp.  467.  In  that  case,  it  was  held,  that  an  agent  who  had  advanced  nionef  for  his 
principal  in  effecting  insurances  and  other  mercantile  business,  was  held  to  be  entitled  to  charge 
mierest ;  and  at  the  end  of  every  year,  to  make  a  rest,  and  add  the  interest  then  due  to  lbs 
principal,  it  being  shown  that  the  parties  had  so  calculated  interest  in  previous  accounts. 


^OXFORD  SUMMER  COURT,  1829.        MM 

BEFOBE  MB.  BABON  yAUGHAN.(a) 


BERKSHIRE  ASSIZES. 

BEFOBE  MB.   BABON  YAUGHAN. 


SMITH,  Administratrix  of  SMITH,  Gent.,  one,  &c.  v.  FORTY.      July  29. 

An  administratrix  sued  for  a  debt  due  to  the  intestate.  It  appeared  that  the  debt  accrued  more 
than  six  years  before  the  commencement  of  the  action  ;  but  that,  within  six  years,  the  de- 
fendant and  the  agent  of  the  administratrix  went  through  the  account  together,  and  strack  a 
balance,  which  the  defendant  promised  to  pay  as  soon  as  he  could. — Hem,  that  the  adnvinis- 
trairix  was  entitled  to  recover  on  a  count  upon  an  account  stated  with  her,  and  that  the 
statute  of  limitations  was  no  bar. 

Assumpsit,  for  business'  done  by  the  intestate,  as  an  attorney.  The  decla- 
ration contained  a  count  upon  an  ^account  stated  with  the  administratrix.  r*i27 
Pleas — First^  General  issue ;  Second,  The  statute  of  limitations.  ^ 

(i)  Mr.  fiaron  Hullock  came  to  Abinedon  as  senior  Judge  of  assise,  on  Saturday,  the  25th 
of  Julv,  and  died  there  on  the  Fridav  following. — At  Abinedon,  Oxford,  Worcester,  and  Staf- 
ford, Mr.  Jervis,  Mr.  Serjeant  Peake,  and  Mr.  Serjeant  Ludlow,  sat  in  his  stead ;  and  at 
Shrewsbury,  Mr.  Serjeant  Taddy  joined  the  circuit,  and  continued  to  try  till  the^nd  of  the  ur- 
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All  the  business  had  been  done  more  than  six  years  before  the  oomm«noe- 
jueot  of  the  action,  except  the  writing  of  a  letter,  for  which  Ss.  4d.  was  charged. 

It  appeared  that  Mr.  Smith  had  died  in  the  year  1825 ;  and  that,  in  the  year 
1826,  Mr.  Moore,  who  had  been  his  clerk,  was  employed  by  the  administratrix 
to  get  in  the  debts,  and  that  the  defendant,  in  consequence,  called  on  him.  It 
further  appeared^  that  the  defendant  and  Mr.  Moore  went  through  the  account 
together;  and  that,  after  allowing  some  deductions,  which  were  claimed  by  the 
defendant,  they  struck  a  balance  of  40/.  58.  5c/.  in  favour  of  the  administratrix. 
Mr.  Moore  made  a  memorandum  of  this  amount  on  a  piece  of  paper,  and  the 
defendant  said,  ''I  hope  Mrs.  Smith  will  not  press  me  for  the  money,  for  I  will 
pay  her  as  soon  as  I  can,  with  interest.'' 

Jervis  and  Tal/ourd,  for  the  defendant,  objected,  that  this  would  not  take 
the  case  out  of  the  statute  of  limitations,  since  the  stat.  9  Geo.  4,  c.  14,  as 
there  was  no  promise  or  acknowledgment  in  writing. ^a) 

Mr.  Baron  Vaughan.  I  think  that  the  plaintiff  has  shown  a  good  cause 
of  action  on  the  count  upon  an  account  stated  with  the  administratrix.  The 
plaintiff  does  not  go  upon  the  original  debt  at  all.  I  take  the  statute  9  Geo.  4, 
c.  14,  to  apply  to  cases  where  you  go  for  the  original  debt,  and  then  give  some 
evidence  of  an  acknowledgment  to  rebut  the  presumption  raised  by  the  statute 
*12R1  *^^  limitations,  that  the  debt  has  been  satisfied  in  the  course  of  six  years 
-*  since  it  occurred. 

Verdict  for  the  plaintiff. — Damages,  40/.  5«.  6d. 

Cross  and  Justice,  for  the  plaintiff. 

Jervis  and  TcU/ourdf  for  the  defendant. 

[Attorneys — Moggridgey  and  Jfe/oui.] 

cuit.  Mr.  Seijeant  Taddy's  name  was  not  oricinally  in  the  commisaions,  bnt  they  were  sent 
to  London  for  the  purpose  of  having  it  inserted.  After  the  arrival  of  Mr.  Sergeant  Taddy,  Mr. 
Baron  Vaughan  sat  as  senior  Judge  presiding*at  Nisi  Prius  at  Hereford  and  Gloucester,  and  on 
the  crown  side  at  Shrewsbury  and  Monmouth ;  though  before  Mr.  Baron  HuUock's  death,  his 
Lordship  was  the  junior  Judse  of  the  circuit.  When  the  senior  Judge  of  the  circuit  is  pre- 
vented from  attendinff  by  indisposition,  and  a  learned  Serjeant  goes  the  circuit  for  him,  the 
Serjeant  presides  at  Nisi  Prius  at  those  towns  where  the  senior  Judge  would  so  preside, 
(a)  That  stat.  will  be  found,  3  C.  &  P.  298,  (<2). 


WORCESTER  ASSIZES. 

VSFOKE  MR.   BARON  YAUOHAN. 


REX  V.  JOHN  HUNTER.    Aug.  6. 

On  an  indictment  for  uttering  a  forged  de^d,  it  appeared  that  the  deed  alleged  to  have  been 
forced  was  produced  in  evidence  by  the  prisoner's  attorney  on  the  trial  of  an  ejectment,  in 
which  the  prisoner  waa  lessor  of  the  plaintiff;  and  that,  after  the  trial,  it  was  returned  to  the 
prisoner's  attorney. — Held,  that  if  the  prisoner  did  not  produce  the  deed,  ho  bavins  had  notice 
to  produce  it,  secondary  evidence  migtit  be  given  of  its  contents,  without  calling  his  attorney 
to  prove  what  he  had  done  with  the  deed. 

If,  as  secondary  evidence  of  the  contents  of  the  deed,  the  draft  be  given  in  evidence,  and  m 
the  draft  words  be  abbreviated,  which,  in  the  setting  out  of  the  deed  in  the  indictment,  are 
pat  in  words  at  length,  it  will  be  for  the  Jury  to  say,  whether  they  think  that  the  words 
abbreviated  in  the  draft  were  inserted  at  length  in  the  deed  itself. 

Indictment  for  uttering  a  forged  deed,  knowing  it  to  have  been  forged.(a) 

In  some  of  the  counts  of  the  indictment  it  was  charged,  that  certain  parties 

made  a  deed  of  demise,  and  that  the  prisoner  fraudulently  altered  it ;  and  in 

these  counts  the  deed  was  set  out ;  in  the  other  counts,  the  deed  was  described, 

and  only  that  part  set  out  in  which  the  forgery  was  alleged  to  have  been 

committed. 

(a)  See  3  C.  &  P.  591. 
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On  the  part  of  the  proseeutioiiy  an  examined  copy  of  thepotUa  of  an  eject- 
ment, Doe  on  the  demise  of  Hunter  v,  Champkin,  was  pnt  in,  and  a  witDeas 
proved,  that,  on  the  trial  of  that  ejectment,  the  deed  alleged  to  have  been 
^*^udalently  altered  was  produced  by  the  attorney  of  Mr.  Hunter,  and  r^-iog 
returned  to  him  after  the  trial  was  over.  Evidence  was  also  given,  that  ^ 
Mr.  Hunter  had  notice  to  produce  it  on  the  present  trial.  The  counsel  for  the 
prosecution  called  upon  Mr.  Hunter  to  produce  the  deed,  and  as  his  eouDBel 
refused  to  do  so,  they  wished  to  give  secondary  evidence  of  its  contents. 

Taunton,  RuMell,  8eijt.,  and  C.  Phtllip$,  objected  that  this  was  no  sufficient 
proof  that  the  deed  was  in  Mr.  Hunter's  possession ;  and  that  his  attorney  in 
the  ejectment  case  should  be  called  to  trace  it  into  his  possession. 

Mr.  Baron  Yaughan.  If  the  prisoner's  attorney  produced  this  deed  as  part 
of  the  evidence  of  his  client's  title  on  the  trial  of  the  ejectment,  and  it  be  de- 
livered back  to  his  attorney  when  the  trial  is  over,  I  shall  hold  that  it  is  in  the 
prisoner's  possession ;  and  if  he  does  not  produce  it,  I  shall  receive  seccmdary 
evidence  of  its  contents,  (a) 

The  prisoner's  counsel  objected,  that,  previously  to  the  reception  of  secondary 
evidence  of  this  deed,  it  was  incumbent  on  the  prosecutor  to  prove  that  the  deed 
was  duly  executed,  which  must  be  done  by  calling  the  subscribing  witness,  the 
indictment  not  charffing  that  the  entire  deed  was  a  forgery,  but  alleging  that 
the  deed  was  a  true  deed,  and  that  the  prisoner  had  feloniously  altered  it. 

*Mr.  Baron  Vaughan.  I  shall  receive  the  evidence.  I  certainly  r^-ioA 
shall  not  stop  the  case  upon  this  objection.  L 

The  draft  of  the  deed  was  then  produced  by  Mr.  Birch,  the  attorney  in  whose 
office  it  had  been  prepared.  The  draft  was  put  in  and  read.  In  the  description 
of  the  parties  one  of  them  was  described  in  the  draft  as  ''aCaptain  in  Uie  Ox- 
on.  Militia."  In  the  setting  out  of  this  part  of  the  deed,  in  those  counts  of  the 
indictment  in  which  the  deed  was  set  out^  it  was  put ''  a  Captain  in  the  Oxford 
Militia." 

The  prisoner's  counsel  objected  that  this  was  a  fiital  variance,  as  these  oountfl 
of  the  indictment  professed  to  set  out  the  tenor  of  the  deed. 

Mr.  Baron  Vaughan.  Without  considering  whether  the  putting  Oxford 
for  Oxon.  is  or  is  not  a  variance,  I  think  that  there  is  nothing  in  this  objection. 
The  indictment  does  not  profess  to  set  forth  the  tenor  of  the  draft.  Jt  pro- 
fesses to  set  forth  the  tenor  of  the  deed  itself.  And  this  draft  is  put  in  with  a 
view  of  showing  the  Jury  what  the  deed  itself  contained.  It  will  be  for  them 
to  say  whether  this  word  ''  Oxon."  in  the  draft,  would  be  put  <<  Oxford"  in 
the  deed,  in  the  same  way  that  the  words  "  exors.  and  admors."  in  the  draft 
would  be  put ''  executors  and  administrators"  in  the  deed. 

The  whole  of  the  evidence  for  the  prosecution  was  gone  through,  and  Mr. 
Hunter  was  acquitted  on  the  merite. 

Gampbellf  Ludlow,  Seijt.,  Curwood,  and  Oodton,  for  the  prosecution. 

Taunton,  RuneU,  Seijt,  and  0,  Phillips,  for  the  defence. 

[Attorneys — E,  W.  &  C.  Oldaker,  and  Freeman.'l 

• 

(a)  In  the  csae  of  Rex  «.  Dixon,  3  Burr.  1687,  Mr.  Dixon,  who  was  the  attorney  of  a  per- 
son named  Peach,  bad  produced  papers  before  a  master  in  Chancery,  which  were  returneo  to 
him.  He  was  afterwards  serred  with  a  Bubpmna  dueeM  tecum,  to  produce  those  papers  bc^ 
the  Grand  Jury,  on  a  prosecution  acainst  reach  for  forsery ;  Mr.  Dixon  refused  to  prodaee 
themt  And  the  Court  said,  that  Mr.  Dizon,  instead  of  producmg  these  papers  agaiijt  his  dwat, 
oagfat,  immediately  on  receiring  the  niptmaf  to  have  delivered  them  np  to  bis  client. 
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BSVORB  MB.   8EBJBANT  TADDT. 


REX  V.  GEORGE  BROOKS.    A^.  29. 

If  pif»>onB  are  bo  far  tame  that  thef  oome  home  every  night  to  rooat  in  wooden  boxes,  L  jng 
on  vhe  outaide  of  the  houae  of  their  owner,  and  a  party  oome  in  the  night  and  ateal  them 
ont  of  theae  bozea,  thia  ia  a  laroeny. 

Indicttbisnt  for  a  misdemeanor,  in  attempting  to  steal  pigeons. 

It  appeared  that  the  prosecutor  had  wooden  boxes  hung  on  the  outside  of  his 
Aonse,  in  whioh  pigeons  were  kept.  These  boxes  had  hoks  in  the  front,  out  of 
which  the  pigeons  could  flj  when  they  chose :  however,  it  was  proved,  that  they 
always  roosted  there  at  night,  but  that  they  were  not  confined  there  in  any  way. 
It  was  also  proved,  that,  on  the  night  in  question,  the  prisoner  had  reared  a 
ladder  against  the  house,  and  had  got  his  hand  into  one  of  the  boxes,  for  the 
purpose  of  taking  the  pigeons  that  were  in  it. 

FhiUpotttj  for  the  prisoner,  obieoted,  that  pigeons  were  not  the  subject  of 
laroeny,  unless  they  were  confined ;  and  that  the  taking  of  them  was  only  pun- 
ishable on  a  conviction  before  a  Justice  of  the  Peace,  under  the  statute  7  &  8 
Geo.  4,  c.  29,  s.  dd.(a) 

Mr.  Serjeant  Taddt.    If  these  pigeons  were  so  far  tame  that  they  came 

home  every  nieht  to  roost  in  these  boxes,  after  they  had  been  out  to  feed,  1 

*1S21  ^     ^      ihem  to  be  reclaimed,  so  as  to  be  the  subject  of  larceny.    I 

-I  *know  that  pigeons  being  accustomed  to  pitch  on  a  man's  field,  would 

not  be  sufficient.(6)  Verdict — Guilty. 

Jtuttce,  for  the  prosecution. 

FhiUpotU,  for  the  defence. 

(a)  By  which  it  ia  enacted,  "  That  if  any  peraon  ahall  unlawfuUv  and  wilfully  kill,  wound, 
or  take  any  honae-doye  or  pigeon,  under  such  circumatancea  as  ahall  not  amount  to  larceny  at 
eommon  law,  every  auch  offender,  being  convicted  thereof  before  a  justice  of  the  peace,  anall 
forfeit  and  pay,  over  and  above  the  value  of  the  bird,  any  aum  not  exceeding  two  pounds." 

(b)  In  1  Curw.  Hawk.  p.  149,  it  is  aaid,  that  "  it  aeema  clear  that  a  man  cannot  commit  a 
felony  by  taking  deer,  harea,  or  coniea,  in  a  forest,  chaae,  or  warren,  or  old  pigeons  being  out 
of  the  houae ;  but  it  ia  agreed,  that  one  may  commit  larceny  in  taking  auch  or  anv  other  crea- 
tnrea  ferm  naturm,  if  they  be  fit  for  food,  and  reduced  to  tameneaa,  and  known  by  him  to  be 
•o ;  and  it  seems  the  most  plausible  opinion,  that  it  ia  felony  to  ateal  wild  pigeons  in  a  dove- 
house  ahnt  up,  harea  or  deer  in  a  house,  or  even  in  a  park,  endoaed  in  auch  a  manner  that  the 
owner  may  take  them  whenever  he  pleaaea,  without  the  leaat  danger  of  their  eacaping,  in 
which  caae  they  are  aa  much  in  hia  power  aa  fiah  in  a  pond,  young  pigeona  or  hawka  in  a  nest, 
4tc.,  in  taking  of  which,  for  the  like  reason,  it  aeema  to  be  agreea  that  felony  may  be  com- 
mitted." 

In  Bac.  Ab.  tit.  "  Exeeutor^*^  H.  3,  it  ia  laid  down,  that  **  Dovea  in  a  dove-houae  deaeend, 
together  with  the  house,  to  the  heir,  but  the  young  ones  that  are  not  able  to  fly  out  bebng  to 
the  executor;  however,  it  aeems  that  this  rule  oould  hardly  apply  to  bozea  merely  huns  on  to 
the  outaide  of  another  building.  Probably,  auch  of  the  dovea  aa  would  deacena  to  the  heir 
would  not  be  conaidered  the  aubject  of  larceny,  upon  the  aame  principle  that  the  atealing  of 
charters,  and  even  the  box  that  contained  them  was  no  laroeny  at  common  law. 


BEX  v.  JAMES  WALKLET  and  GEORGE  WALKLBT.    Avg.  81. 

A.  and  B.  were  mdicted :  A.  lor  atealingi  aix  bank  notea  of  1001.  each,  and  B.  for  receiving 
"  the  aaid  notea,"  knowing  them  to  have  been  atolen.    A.  stole  the  aiz  1001.  notea,  and  got 
them  chaneed  into  201.  notea,  aome  of  which  B.  received.    Held,  that  B.  oould  not  be  con 
vieted  on  this  indictment. 

The  two  prigonen,  who  were  &iher  and  son,  were  indicted,  the  former  fef 
0tea]ing  six  promiaBoiy  notes  of  10021  eaohi  and  whioh  he  got  ohaaged  into  201 
Vol.  XIa.— 66    . 
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notes  at  different  country  banks ;  and  the  latter  for  receiving  them.  The  onlj 
evidence  against  the  younger  prisoner,  George  Walkley,  was,  that,  at  one  time, 
he  showed  a  number  of  20/.  notes,  which  he  said  were  part  of  the  prosecutor's 
money  ;  and  that,  at  another  time,  he  threw  down  a  sovereign,  *saying,  p^^oo 
'<  I  had  a  hundred  sovereigns  of  the  captain's  money,  and  this  is  one  of  ^ 
them." 

(7.  Phillips  and  Watson j  objected,  that  the  prisoner,  George  Walkley,  ooold 
not  be  convicted.  He  was  charged  with  receiving  <'  the  said  promissory  notes  f 
which  clearly  meant  the  notes  of  100/.  each ;  whereas,  it  was  shown  that  Ike 
never  received  any  100/.  note,  but  only  a  part  of  the  proceeds  of  some  of 
them. 

Curwood  and  Chichester,  contrdf  observed,  that  receiving  the  stolen  property 
in  an  altered  state  was  as  much  an  offence,  as  if  the  property  had  remained  in 
the  same  state. 

Mr.  Serjeant  Taddt.  If  the  prisoner,  George  Walkley,  never  received  dther 
of  these  100/.  notes  into  his  possession,  he  must  be  acquitted  upon  this  indictment. 
He  is  not  here  charged  with  receiving  the  proceeds,  this  indictment  imputes 
that  he  received  ''  the  said  promissory  notes."  Now,  the  only  notes  mentioned 
in  the  indictment  are  the  notes  of  100/.  each. 

The  Jury  found  the  prisoner,  James  Walkley,  Guilty ;  and  the  prisoner, 
George  Walkley,  Not  Guilty. 

CurxDood  and  Chichester,  for  the  prosecution. 

C  Phillips  and  Watson,  for  the  defence. 

[Attorneys — Bloxatne  dk  Co.,  and  OrookJ] 

In  the  caae  of  Rex  «.  Co  welt  and  Green,  2  Ea.  P.  C.  617rthe  two  prieoners,  Cowell  ind 
Green,  were  convicted  upon  an  indictment,  charging  that  Cowell  iebnioualy  stole  one  live  ewe 
sheep,  the  ffoods,  &c.  of  J.  L.,  and  that  Green  received  "  twenty  pounds  of  mutton,  part  of 
the  goods,  &.C.,  so  as  aforesaid  feloniously  stolen,  &c.,  knowing  the  same  to  have  beea 
stolen.  On  a  question  referred  to  the  Judges,  whether  the  indictment  was  sufficient  against 
the  accessory,  they  all  held  the  conviction  proper.  It  would  have  been  moro  ooRect  to  ban 
stated  the  receiving  to  have  been  of  twenty  povnds  weight  of  mutton. 


BEFOBB  MR.   BABON  VAUGHAN.  ^ 


*DAVIS  V,  CAPPER,  Esq.    Aug.  31.  [♦IS* 

On  charges  of  felony,  a  magistrate  has  a  power  to  commit  for  re*examination  for  a  reasonable 
time.  What  is  a  reasonable  time,  will  greatly  depend  upon  the  circumstances  of  each  casa 
— fifteen  days  is  an  unreasonable  time,  unless  there  be  cvcumstances  to  account  for  it,  vd 
those  circumstances  it  will  be  incumbent  on  the  magistrate  to  show. 

The  fact,  that  a  letter  addressed  to  the  prisoner  (but  which  was  intercepted,  and  never  wai 
in  the  hands  of  the  prisoner),  mentioned  the  prisoner  as  a  particepa  in  the  felony,  and  stated, 
that  the  writer  of  it  would  write  again  in  a  fortnight,  is  not  suffiaent  to  warrant  such  a  com' 
mitment. 

The  question  of  reasonable  time  is  a  mixed  question  of  law  and  fact.  It  will  be  foi;,the  Jury 
to  say  what  the  facts  are,  but  the  Judge  will  direct  them  upon  those  facts,  whether  the  tune 
was  reasonable  or  not,  as  matter  of  law. 

If  a  magistrate  commits  a  party  till  a  certain  day  for  re-examination,  it  is  his  bounden  duty  to 
be  in  attendance  on  that  day,  to  take  the  further  examination,  and  to  discharge  the  part^.  if 
there  be  not  evidence  sufficient  to  warrant  a  further  commitment.  If  a  party  is  committed 
for  further  examination  for  an  unreasonable  time,  his  remedy  is  by  action  of  trespass  against 
the  committing  magistrate. 

If  a  magistrate  commits  a  prisoner  for  fifteen  days,  for  further  examination,  to  make  the 
prisoner  tell  who  wrote  a  letter  which  was  addressed  to  the  prisoner,  but  which  was  inter- 
cepted, and  never  was  in  the  hands  of  the  prisoner,  such  commitment  will  be  illegal 

Trespass  against  the  defendant,  a  magistrate  of  the  connty  of  Gloucester,  for 
felsely  imprisoning  the  plaintiff  for  fifteen  days.     Plear--General  issue,  (a) 
(a)  This  was  a  second  trial  of  this  case.    On  the  argument  for  a  new  trial,  in  Easter  Term, 
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jf^ofr\  *Tlie  defendant  was  a  magistrate  for  the  county  of  Gloucester,  resid- 
\  ing  at  Cheltenham;  and  it  appeared,  that,  in  the  month  of  October, 
1827,  the  plaintiff,  Mary  Davis,  who  was  lodging  in  the  house  of  a  person 
named  Ann  Hamerton,  at  Cheltenham,  received  a  remittance  of  a  10/.  note ; 
and  that,  soon  after  this,  the  plaintiff  had  a  trunk,  containing  this  10/.  note, 
and  also  a  scarf  and  a  pair  of  gloves,  and  many  other  articles  of  wearing  appa- 
rel, stolen.  It  also  appeared,  that,  early  in  the  month  of  January,  1828,  the 
plaintiflf  discovered  the  scarf  and  gloves  in  the  possession  of  Ann  Hamerton, 
against  whom  the  defendant  issued  a  warrant.  The  scarf  and  gloves  were  pro- 
duced before  the  defendant,  and  identified  by  the  plaintiff,  who  made  a  deposi- 
tion before  the  defendant  on  the  5th  of  January,  1829,  that  the  goods  were 
^l^n  ^^"'  ^^^  ^^  ^^°  feloniously  stolen.  The  defendant  adjourned  the 
-1  ^investigation  to  the  8th  of  January,  permitting  Ann  Hamerton  to  go  at 
large.  Between  the  5th  and  the  8th,  Ann  Hamerton  had  an  interview  with  the 
defendant,  at  his  house,  and,  on  the  8th,  the  case  was  dismissed,  it  appearing 
that  the  plaintiff  had  been  to  consult  a  conjuror  to  get  information  as  to  who 
had  robbed  her.  On  the  28th  of  January,  Ann  Hamerton  went  before  the  de- 
fendant, and  made  a  deposition,  that  a  number  of  articles  had  been  stolen  from 
her,  and  that  she  had  ^'  good  cause  to  suspect*'  that  these  articles  had  been  sto- 
len by  the  plaintiff;  and  Ann  Hamerton  gave  into  the  hands  of  the  police  offi- 
cer, a  letter,  produced  before  the  defendant,  signed  *'  Obadiah ;''  which  letter, 
Ann  Hamerton  stated  that  she  had  received  from  the  postman,  who  had  deli- 
vered it  at  her  house,  while  the  plaintiff  was  at  church.  This  letter  bore  the 
Cheltenham  post-mark,  and  was  addressed  to  the  plaintiff,  but  it  never  reached 
her  hands.  There  was  much  reason  to  suppose  that  it  had  been  written  by  Ann 
Hamerton  herself,  though  of  this  the  defendant  appeared  to  have  entertained  no 
suspicion.  The  letter  intimated  that  Ann  Hamerton's  goods  had  been  stolen 
by  the  plaintiff,  and  the  writer  of  it  suggested  that  the  goods  should  be  returned 
to  her.  The  letter  also  contained  this  postscript : — ''  Uf  you  wish,  fur  fear  of 
suspicion,  not  to  writ  again  directly,  i  will  wait  for  a  fortnight,  but  i  must  have 
aionee.^'  Upon  this^  the  defendant  committed  the  plaintiff  for  further  exami- 
nation, till  the  12th  of  February  following,  that  being  a  period  of  fifteen  days. 
The  keeper  of  the  prison  had  the  letter  signed  <<  Obadiah/'  delivered  to  him  at 

1829,  Mr.  JoBtice  Bay  ley  sftid,  "  The  authoriiies  go  strongly  to  show,  that  a  magistrate  cannot 
arbitrarily  coramit  for  so  long  a  period  as  fourteen  days,  for  re-examination,  x  ou  cannot,  I 
think,  lay  down  any  precise  rule  ;  but  the  leneth  of  time  for  which  he  ought  to  commit  must 
be  governed  by  circumstances.  It  must  be  (or  a  reasonable  time,  and  what  is  a  reasonable 
time  is,  in  each  case,  a  mixed  question  of  law  and  fact.  The  Jury  will,  if  an  action  is  brought 
against  the  mamstrate,  have  to  say  what  were  the  facts,  and  the  Judge  will  say,  upon  those 
facts,  whether  tne  time  was  reasonable.  What  is  reasonable,  does  not  rest  upon  the  discretion 
of  the  magistrate  ;  there  may  be  cases  in  which  three  days  might  not  be  a  reasonable  time, 
and  yet  there  might  be  cases  where  three  months  might  be  reasonable.  It  must  depend  on 
the  probability  ofobtaining  further  evidence.  If  a  material  witness  had  gone  on  a  voyage,  the 
commitment  might  be  for  a  longer  time  than  if  all  the  witnesses  were  on  the  spot."  And  Mr. 
Justice  J.  Parke,  observed,  that  if  a  magistrate  committed  for  re-examination,  for  the  purpose 
ofobtaining  a  confession  from  the  accused,  he  would  be  a  trespasser.  And  his  Lordship  also 
observed  that  if  the  judgment  of  the  magistrate  was  conclusive  as  to  the  reasonableness  of  the 
time,  the  question  which  was  referred  to  the  Twelve  Judges,  in  the  case  of  Rex  v.  Gooding, 
could  not  have  arisen.  In  the  case  of  Rex  v.  Gooding,  1  Chet.  Burn,  1009,  Samuel  Gooding 
was  convicted  at  the  London  Sessions,  in  May,  1820,  Tor  assisting  John  Henry  Davis  to  escape 
from  the  Giltspur-street  Counter,  where  he  had  been  confined  on  a  charge  of  ior^ery.  The  case 
was  afterwards  submitted  bv  his  Majesty  to  the  Judges,  in  consequence  of  a  petition  presented 
by  the  prisoner  Gooding,  alleging  that  Davis  never  was  in  legal  custody,  and,  therefore,  be 
(Gooding)  could  not  legally  be  found  guilty  in  aiding  his  escape,  the  fact  being,  that  Davis,  at 
the  time  of  the  escape,  was  under  committment  for  further  examination  merely ^  but  no  commit" 
ment  or  written  authority  was  ever  made  out  by  tne  Lord  Mayor,  (who  was  the  committing 
magistrate),  or  any  other  Justice  of  the  peace.  The  only  auestion  submitted  to  the  Judges  was, 
whether  a  ^mmitment  for  further  examination  was  legal,  not  being  in  writing.  Their  Ix>rd- 
ships  were  unanimously  of  ooinion  that  such  a  commitment  for  a  reasonable  time,  though  not 
in  writing,  was  eood ;  but  tney  added,  that  they  considered  reasonable  time  to  be  a  mixed 
matter  oflaw  and  fact ;  and  that,  as  the  facts  of  the  case  were  not  fully  detailed,  they  could  form 
no  opinion  in/act^  whether  the  time  in  the  particular  case  was,  or  was  not  a  reasonable  time ; 
but  they  presumed  that  it  must  have  appeared  at  the  trial  that  the  time  was  reasonable,  as,  other- 
wise, he  ought  to  have  been  acquitted.  In  the  case  of  Scavage  v.  Tatham,  Cro.  Eliz.  829,  a 
commitment  for  18  days  for  re-examination  was  h^ld  bad,  as  being  for  too  long  a  time. 
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the  time  when  he  received  the  warrant  of  commitment;  and  it  was  imputed,  on 
the  part  of  the  plaintiff,  that  the  defendant  committed  the  plaintiff  to  priBon  to 
extort  from  her  a  confession  as  to  who  was  the  writer  of  this  letter.  On  the 
12th  of  February,  the  plaintiff  was  taken  to  the  police  office  at  Cheltenham,  for 
re-examination ;  but  the  defendant  was  not  there,  he  having  gone  to  attend  a 
meeting  of  an  insurance  company  at  Oloncester ;  and  the  plaintiff  was  ^^^^ 
'^'re-committed  by  two  other  magistrates,  till  the  16th  of  February,  when  ^ 
she  was  discharged.  At  the  Gloucester  Spring  assises,  of  1828,  Ann  Hamer- 
ton  was  tried  before  Mr.  Baron  Vauchan,  on  the  charge  of  stealing  the  10/. 
note,  and  the  scarf;  &c.,  and  was  convicted^  and  sentenced  to  seven  years'  trans- 
portation ;  and  she  killed  herself  in  prison  on  the  night  of  her  conviction. 

For  the  plaintiff  it  was  contended,  that  this  commitment  was  illegal ;  finty 
on  the  ground  that  it  was  a  commitment  for  ;the  purpose  of  extorting  a  con- 
fession ;  and,  secondly,  on  the  ground  that  a  commitment  for  fifteen  days  for  re- 
examination was  bad  in  point  of  law,  as  being  for  too  long  a  time. 

Taunton,  for  the  defendant,  submitted,  that  the  plaintiff  should  be  nonsoited, 
on  the  ground  that  the  action  ought  to  have  been  in  case  and  not  trespass;  the 
defendant  having  had  jurisdiction  over  the  subject-matter. 

Mr.  Baron  Vauqhan.  I  will,  to  save  further  expense,  give  yon  leave  to 
move  to  enter  a  nonsuit^  if  the  Court  above  should  think  that  there  is  anything 
in  the  objection ;  my  own  opinion  is,  that  the  form  of  the  present  action  is 
right. 

Taunton  addressed  the  Jury  for  the  defendant,  and  contended,  that  it  wasnol 
proved  that  the  plaintiff  was  committed  with  a  view  of  extorting  a  confessioD ; 
and  that  m  commitment  for  further  examination,  though  for  fifteen  days,  was,  in 
this  case,  matter  of  mercy  to  the  plaintiff,  sa  the  magistrate  mi^ht  have  follj 
committed  her  till  the  Assises,  which  would  have  been  a  mnch  longer  period. 
And  he  also  argued,  that  the  defendant  was  perfectly  justified  in  committing,  in 
this  case,  for  fineen  days,  as  in  the  letter,  which  the  defendant  believed  to  be 
genuine,  the  writer  spoke  of  delaying  for  a  fortnight ;  and  the  ^defendant,  r*^3g 
uierefore,  committed  for  such  a  period  as  would  just  go  over  that  time.     *> 

For  the  defence,  a  police  officer,  named  Russell,  was  called.  He  stated,  that 
the  defendant  committed  the  plaintiff  for  fifteen  days,  by  his  advice;  bnt  he 
admitted,  that  he  knew  of  no  inquiries  being  made  respecting  the  writer  of  the 
letter,  except  in  Cheltenham,  all  which  inquiries  mignt  have  been  made  in  a 
few  hours. 

Mr.  Baron  Vaughan  (in  summing  up).  The  question  here  is,  whether  Mr. 
Capper  has  exceeded  his  jurisdiction ;  for,  if  he  has,  I  think  that  he  is  answer- 
able in  this  action.  That  question  involves  two  points,  which  are  these : — ^Wtf 
this  a  commitment  not  made  bond  fide,  but  tainted  with  some  sinister  motiTe, 
such  as  the  hope  of  extorting  a  confession  f  or  was  it,  without  being  made  from 
a  corrupt  motive,  a  commitment  for  an  unreasonable  time  7  In  either  of  these 
eases,  it  would  be  illegal.  There  is  no  doubt,  that,  on  charges  of  felony,  a  mar 
ffistrate  has  a  power  to  comndt  for  further  examination,  bnt  that  can  only  be 
for  a  reasonable  time ;  and  as  to  what  is  a  reasonable  time,  that  must  greatly 
depend  upon  the  circumstances  of  each  particular  case.  The  question  of  rea^ 
Bonable  time  is  a  mixed  question  of  law  and  fkct.  Whether  the  facts  were  such 
as  have  been  detailed  in  evidence,  is  a  question  for  you ;  but  if  you  are  satisSed 
that  these  were  the  fiusts,  it  will  be  for  me  to  tell  you,  as  matter  of  law,  whether 
the  commitment  was  for  a  reasonable  time.  Now,  fifteen  days  is,  in  my  judg- 
ment, an  unreasonable  time,  nnless  there  be  drcumstanoes  to  account  for  it,  and 
these  circumstances  it  will  be  incumbent  on  the  magistrate  to  show.  Then  let  ui 
eonsider  what  is  shown  here.  In  this  case,  a  woman  named  Hamerton  makes  ao 
accusation,  unsupported  by  any  corroboration,  except  a  letter,  which  never 
reached  the  hands  of  the  plaintiff,  and  the  defendant  commits  her  for  fifteen  days. 
'I^  these  hctB,  I  am  of  opinion,  that  this  commitment  is  illegal,  as  picigg 
being  for  an  unreasonable  time.  It  appears,  that,  on  the  I2th  of  Febru-  »• 
ary,  when  the  pLuntiff  was  brought  np  for  re-examination;  Mr.  Capper  was  attend- 
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ing  an  insoranoe  company's  meeting,  instead  of  being  in  attendanoe  to  hear 
the  further  examination.  Now,  I  have  no  hesitation  in  saying,  that  when  a 
magistrate  commits  a  person  till  a  certain  day,  for  farther  examination,  it  is  his 
bounden  duty  to  be  in  attendanoe  on  that  day,  to  take  the  further  examination, 
and  to  discharge  the  party  if  there  be  not  sumoient  evidence  to  warrant  a  farther 
commitment. 

The  Jury  retained  the  following  verdict,  (in  writing) — "  We  consider 
that  Mr.  Capper  has  acted  hon&fide^  and  without  any  impure  motives, 
in  the  committal  of  Mary  Davis  for  re-examination.  We  consider  the 
period  of  committal  unreasonable.  We  find  for  the  plaintiff. — ^Da- 
mages 10/." 
CurvDOodf  Oodrnm,  and  Carrtnff^ony  for  the  plaintiff. 
TavntoHj  and  Ludlow,  Seijts.,  for  the  defendant. 

[Aikanej^^OolUer,  and  iViMii  <fr  ChJ] 


In  the  ensuing  term,  Taunton  moved  to  enter  a  nonsuit,  on  the  ground  that 
the  form  of  the  action  should  have  been  case,  and  not  trespass;  but  the  Court 
refdsed  a  rule.(a) 

(a)  See  the  cases  of  Crepps  «.  Durden,  8  Cowp.  640 ;  Morgan  «.  finghes,  8  T.  R.  225 ; 
liowther  v.  Lord  Radnor,  8  Ea.  113 ;  Gray  «.  Cookson,  16  Ea.  13 ;  Groooie  «.  Forrester,  5  M. 
Sl  S.  314  i  Hill  V.  Yates,  8  Taunt,  182;  Cox  v,  Coleridge,  3  D.  d&  R.  86;  Wright  «.  Court, 
6  D.  d&  R.  633 ;  Pike  v.  Carter,  10  Moore,  376 ;  and  Beckwith  v.  Philby,  6  B.  £  C.  635. 
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COURT  OF  COMMON  PLEAS. 

SECOND  SITTING  AT  WESTMINSTER,  IN  MICHAELMAS 

TERM,  1829. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


NORTHAM  V.  LATOUCHE.    Nov.  18. 

To  justify  the  Jury  in  giTins  a  verdict  for  the  plaintiff,  in  an  action  against  an  inaoIveDt  debtor 
by  the  endorsee  of  a  bill  of  exchange,  accepted  by  such  debtor,  as  a  security  for  a  debt  doe 
to  the  endorser,  and  from  which  he  nad  been  discharged  under  the  Insolvent  Debtor's  Act, 
they  must  be  satisfied,  not  only  that  the  plaintiff  gave  value  for  the  bill,  but  that  he  took  it. 
bonafidet  for  his  own  purposes,  without  any  concert  with  the  endorser,  and  witboot  any 
knowledge  of  the  defect  m  the  endorser's  title. 

The  provision  in  the  76th  section  of  the  7  Geo.  4,  c.  57,  that  a  certified  copy  of  the  petitioD. 
schedule,  order  of  adjudication,  &c.,  *' shall,  at  all  times,  be  admitted  in  all  Courts  wha!- 
ever,  as  safficient  evidence  of  the  same"  does  not  take  away  the  right  of  producing  in  evi- 
dence the  original  order  of  adjudication  procured  firom  the  Court. 

Assumpsit  on  a  bill  of  exchange  for  1000/.,  dated  December  Sth,  1828, 
drawn  by  one  Joseph  Hudson  on,  and  accepted  by,  the  defendant,  at  two  months 
from  the  date,  made  payable  to  the  order  of  the  drawer,  and  endorsed  by  him  to 
the  plaintiff. 

The  defendant  pleaded,  First,  The  general  issue ;  and  Secandlyy  this  special 
plea.  ''  And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  of 
the  Court,  here,  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  says,  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saitb, 
that  ^heretofore,  and  before  the  day  of  exhibiting  the  plaintifiTs  bill,  to  ^^^ 
wit,  on  the  21st  day  of  November,  in  the  year  of  our  Lord  1827,  to  wit,  *• 
at  Westminster,  &c.,  by  a  certain  order  of  cidjudication,  in  that  behalf  made  by 
the  Court  for  relief  of  insolvent  debtors  in  England,  he  the  said  defendant,  then 
being  an  insolvent  debtor  in  custody,  was  duly  discharged  according  to -a  certain 
act  of  parliament,  made  and  passed  in  the  7Ui  year  of  the  reign  of  his  present 
Majesty,  entitled,  'An  act  to  amend  and  consolidate  the  Laws  for  the  Belief  of 
Insolvent  Debtors  in  England,''  of  and  from  the  said  several  supposed  promises 
and  undertakings,  and  causes  of  action,  if  any,  in  the  said  declaration  mendoDed^ 
and  that  the  said  order  still  remains  in  full  force,  and  this  he,  the  said  defend- 
ant, is  ready  to  verify.  Wherefore,  he  prays  judgment,  if  the  said  plaintiff  ought 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,"  &c. 

The  plaintiff  took  issue  upon  the  plea  of  non  asmmpsit,  and  replied  to  the 
special  plea,  that  the  defendant ''  was  not  discharged  of  and  from  the  said  seven! 
promises  and  undertakings  and  causes  of  action  in  the  said  declaration  mentioned, 
or  any  of  them,  in  manner  and  form  as''  the  defendant  had  alleged. 

The  acceptance  and  endorsement  being  proved, 
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Wilde,  Serjt.;  for  the  defendant.  The  Cist  section  of  the  7  Geo.  4,  o.  57, 
enacts,  "  That,  after  any  person  shall  have  become  entitled  to  the  benefit  of  this 
act,  by  any  such  adjudication  as  aforesaid,  no  writ  of  Jieri  facias  or  elefj^it  shall 
issue  on  any  judgment  obtained  against  such  prisoner^  for  any  debt  or  sum  of 
money,  with  respect  to  which  such  person  shall  have  so  become  entitled ;  nor  in 
any  action  upon  any  new  contract,  or  security  for  payment  thereof,  except  upon 
the  judgment  entered  up  against  such  prisoner,  according  to  this  act ;  and  that 
if  any  suit  or  action  shall  be  hrovght^  or  any  scire  facias  be  issued  against  any 
*1^91  ^^^^  person,  his  or  her  heirs,  executors,  or  administrators,  *for  any  such 
"■  debt  or  sum  of  money,  or  upon  any  new  contract  or  security  for  payrnent 
thereof  or  upon  any  judgment  obtained  against,  or  any  statute  or  recognisance 
acknowledged  by  such  person  for  the  same,  except  as  aforesaid,  it  shall  and  may 
he  lawful  for  such  person,  his  or  her  heirs,  executors,  or  administrators,  to 
plead  generally  that  such  person  was  duly  discharged,  cuxording  to  this  act,  by 
the  order  of  adjudication  made  in  that  behalf,  and  that  such  order  remains  in 
force,  without  pleading  any  other  matter  specially;  whereto  the  plaintiff  or 
plaintiffs  shall  or  may  reply  generally,  and  deny  the  matters  pleaded  as  afore- 
said, or  reply  any  other  matter  or  thing  which  may  show  the  defendant  or 
defendants  not  to  be  entitled  to  the  benefit  of  this  act,  or  that  such  person  teas 
not  duly  discharged,  according  to  the  provisions  thereof,  in  the  same  manner  as 
the  plaintiff  or  plaintiffs  might  have  replied  in  case  the  defendant  or  defendants 
had  pleaded  this  act,  and  a  discharge  by  virtue  thereof  specially."  Now,  I  sub- 
mit, that,  under  this  section,  it  is  only  necessary  for  the  defendant  to  prove  his 
discharge,  and  that  this  bill  was  given  as  a  new  security  for  an  old  debt,  and 
then  the  plaintiff  will  be  bound  to  show  that  he  is  a  bond  fide  holder  for  a 
valuable  consideration. 

Copies  of  the  petition  and  schedule  of  the  defendant  were  put  in ;  and  a  docu- 
ment, purporting  to  be  the  order  of  adjudication,  was  produced  by  the  defendant's 
attorney.  The  copies  of  the  petition  and  schedule  were  certified  copies,  but  there 
was  no  certificate  on  the  other  document. 

Russell,  Seijt.,  and  Moody,  objected,  that  it  was  not  sufficient.  By  the  76th 
section  of  the  act  of  Parliament  it  is  enacted.  That  the  proper  officer  of  the  Court 
shall,  on  the  reasonable  request  of  any  prisoner,  or  of  any  creditor,  or  his,  her, 
or  their  attorney,  produce  and  show,  at  such  times  as  the  Court  shall  direct,  the 
*1i.^1  P^^^^^o^9  schedule,  order  of  "^adjudication,  and  all  other  orders  and  pro- 
^  oeedings  made  and  had  in  the  matter  of  such  prisoner's  petition ;  and  all 
books,  &c.,  and  shall  permit  them  to  inspect  and  examine  the  same,  and  shall 
provide  for  any  such  prisoner,  &c.,  requiring  the  same,  a  copy  or  copies  of  such 
petition  and  schedule,  or  of  such  part  thereof  as  shall  be  so  required,  receiving 
such  fee  as  the  Court  shall  appoint  for  so  providing  the  same.  And  it  also  goes 
on  to  say,  '^  that  a  copy  of  such  petition,  schedule,  order,  and  other  orders  and 
proceedings,  purporting  to  be  signed  by  the  officer  in  whose  custody  the  same  shall 
be  or  his  deputy,  certifying  the  same  to  be  a  true  copy  of  such  petition,  schedule, 
order,  or  other  proceeding,  and  sealed  with  the  seal  of  the  said  Court,  shall,  at 
all  times,  be  admitted  in  all  Courts  whatever,  and  before  Commissioners  of  bank- 
rupt, and  justices  of  the  peace,  as  sufficient  evidence  of  the  same,  without  any 
proof  whatever  given  of  the  same,  further  than  that  the  same  is  sealed  with  the 
8eal  of  the  said  Court  as  aforesaid."  Now,  as  the  requirements  of  this  section 
bave  not  been  complied  with,  the  instrument  produced  is  not  receivable  in 
evidence. 

The  witness  being  asked,  said,  that  he  received  the  document  from  the  Insol- 
vent Debtors'  Court }  that  it  was  the  original  order  of  adjudication,  and  had 
the  seal  of  the  Court  affixed  to  it. 

TiNDAL,  C.  J.  My  opinion  is,  that,  under  the  section  referred  to,  it  is  only 
permissive  on  the  party  to  give  another  kind  of  evidence  than  the  original  in- 
Btrument.  I  think  that  the  permission  given  under  that  section  to  produce  a  cer- 
tified copy,  cannot  take  away  the  right  of  the  party  to  give  in  evidence  this, 
which  is  an  original  document. 
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To  impeach  the  trftnsaotion,  by  connecting  the  plaintiff  with  Hadson,  the  cl^ 
fendant's  original  creditor,  Mr.  ^Brown,  Uie  Waj^en  of  the  Fleet,  was  ^^^t 
called,  and  proved,  that,  a  few  months  before  the  trial,  he  met  the  plain-  ■- 
tiff  in  Fleet  Street,  at  which  time  the  defendant  was  in  his  cnsiodj;  that  hs 
told  him,  referring  to  the  demand  for  which  this  action  was  brought,  he  vaa 
sorry  to  see  so  large  a  detainer  lodged  against  the  defendant,  adding,  that  he 
was  in  a  very  low  and  emaciated  state ;  that  he  had  been  in  itte  mlee,  hat  wu 
brought  within  the  walls  when  that  detainer  came.  The  plaintiff  said,  he  wu 
sorry  for  it,  but  it  was  done  at  the  desire  of  Mr.  Hudson.  It  was  also  proved, 
that  the  defendant  had  been  drinkinc  freely,  and  was  in  a  state  of  intoxicatioa 
at  the  time  when  he  accepted  the  bilL 

In  answer  to  this  evidence,  Mr.  Hudson,  the  drawer  of  the  bill,  was  called. 
He  stated,  that  he  was  a  creditor  of  Latouche  before  he  took  the  benefit  of  the 
act  'f  and  he  admitted,  that  the  principal  part  of  the  amount  of  the  bill  was  made 
up  of  money  due  before  the  diBoharce ;  but  he  stated,  that  the  plaintiff  ga?e  bin 
full  value  for  the  bill,  viz.  fourteen  501.  notes,  and  a  bond  of  a  deceased  nohlenua 
for  300/.  Being  asked  whether,  at  the  time  the  money  warpaid,  he  told  Nortbuo, 
the  plaintiff,  who  Latouchci  the  defendant,  was  t  his  reply  was,  that  Northaa 
knew  that  before. 

RuueUj  Sent.,  in  reply.  The  question  is,  whether  the  plaintiff,  being  tiie  ea- 
dorsee  of  the  bill,  is  not  entitled  to  recover.  I  admit  that  it  was  ^ven  for  tk 
old  debt,  which  was  due  to  Hudson  before  the  discharge.  But  I  contend,  upon 
the  authority  of  Lucas  v,  Winton,(a)  and  Simpson  v.  Pogson  and  Wife,(&) 
that,  supposing  this  to  be  a  ^fraudulent  preference  of  Hudson,  yet  it  is  ^ut 
no  bar  to  an  action  by  Northam,  an  innocent  endorsee,  and  holder  for  '• 
value.  There  is  no  evidence  which  shows  that  Northam  knew  that  the  bill  vas 
accepted  in  respect  of  any  debt,  from  which  Latouche  had  been  previously  dis- 
charged. 

TiNDAL,  C.  J.  (in  summing  up)  said — ^There  are  only  two  questions  for  joor 
consideration :  Fir$tj  whether  this  bill  of  exchange  was  given  to  satisfy  an  old 
debt,  which  had  been  barred  by  a  discharge  under  the  Insolyent  Debtois'  Act; 
and  Secondly,  whether,  if  it  were  so,  it  was  taken  by  Northam  for  a  valuable 
consideration,  honA  fide,  and  for  his  own  purposes,  without  any  concert  witk 
Hudson,  the  drawer.  As  to  the  first  point,  tne  evidence  is  quite  dear.  Is 
point  of  principle,  if  the  statute  only  had  the  effect  of  protecting  persons  who 
have  been  discharged  under  its  provisions,  frt)m  being  sued  by  Uie  indlTidiial, 
to  whom  a  new  security  for  an  old  debt  was  given,*  it  would  but  ill  provide  for 
its  intention )  for  a  third  person  might  stand  by  and  see  the  security  given,  aod 
then  take  it  and  sue  upon  it.  Therefore,  such  a  security  remains,  as  it  were, 
with  a  mark  upon  it,  unless  it  is  taken  by  a  third  person  innocently,  and  in  the 
ordinary  exercise  of  the  concerns  of  business.  The  Question  for  you  on  this 
part  of  the  case  is,  whether  Mr.  Northam  and  Mr.  Huoson  are  distinct  penoio, 
or  acting  in  concert  in  this  transaction.  With  respect  to  the  state  of  intoxict- 
tion  in  which  the  defendant  is  said  to  have  been  when  he  accepted  the  hill;  ^ 
do  not  think  that  is  for  you  to  consider;  because,  I  think  it  would  be  no  a&' 
swer,  unless  the  plaintiff  were  *shown  in  some  way  or  other  to  be  conu-  ^^j^ 
sant  of  such  situation.  In  order  to  entitle  the  plaintiff  to  recoyer,  you  ^ 
must  be  satisfied  that  he  gave  value  for  the  bill,  and  that  it  was  not  intended 
that  it  should  be  handed  back  in  the  event  of  the  action's  not  succeeding.  To* 
must  be  satisfied  that  he  took  it,  honCL  fidty  for  his  own  purposes,  without  being 

(a)  2  Camp.  443.  "  After  tho  Ist  day  of  Febmtty,  1809,  a  promissory  note  was  giveii  ibr  la 
antecedent  debt : — Held,  that  as  against  the  payee  the  maker  would  have  been  diaeharged  under 
the  Insolvent  Debtors'  Act,  44  Geo.  3,  c.  115,  but  that  he  was  not  as  againat  a  person  to  wbon 
the  note  was  subsequently  endorsed.*' 

(6)  3  D.  &  R.  567.  "  The  creditor  of  an  insolvent  debtor,  who  has  petitioned  to  bs  dit- 
charged  under  the  Insolvent  Act,  obtains  from  bis  debtor,  whilst  in  prison,  a  bill  of  eiciuof* 
for  his  df^bt,  and  endorses  it  to  an  innocent  holder,  for  valuable  consideration : — ^Held,  tniS 
though  this  might  be  a  fraudulent  preference  of  the  creditor,  the  insolvent's  diseiiarge  wai  b' 
bar  to  an  action  upon  the  bill  by  the  innocent  endorsee.'* 
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conscious  of  any  defect  in  the  traosaction — as  a  common  discount — as  man 
would  deal  with  man  in  the  ordinary  transactions  of  life.  It  appears,  that 
Hudson,  being  asked  whether  he  told  Northam  who  Latouche  was,  made  this 
reply — ^that  Northam  knew  that  before.  Taking  all  the  facts  of  the  case  tose- 
ther,  you  will  ask  yourselves  whether  this  bill  was  taken  by  the  plaintiff  (he 
having  paid  full  value  for  it),  with  a  knowledge  of  the  latent  defect  in  the  title, 
or  the  contrary ;  and,  according  as  your  opinion  is  upon  that  point,  you  will 
find  your  verdict  for  Uie  plaintiff  or  the  defendant. 

Yerdiot  for  the  defendant. 

Bu9seR,  Seijt.j  and  Moody,  for  the  plaintiff. 

WUde,  Seijt.,  and  Steer,  for  the  defendant. 

[Attorneys — FrisweU,  and  S,  Berry,'] 


SITTING  AT  WESTMINSTER  AFTER  MICHAELMAS  TERM,  1829. 

BBrORB  LORD  OHISP  JUSTICE  TINJ>AL. 


DOE  dem.  TIMS  v.  JORDAN.    Nov.  30. 

Id  an  action  of  ejectment  hy  the  revereioner  (on  the  expiration  of  a  buildine  lease),  to  recoTer 
poBsetsion  of  a  house,  which  adjoined  one  that  the  lessor  of  the  plaintiff  bad  sold  to  the  de- 
fendant, and  the  description  of  which,  in  the  surrender  (it  being  copyhold),  contained  the 
words  "  as  now  occupied  by  A.  B.,  or  his  under-tenants  ;'*  an  under-lease  (granted  pending 
the  existence  of  the  original  building-lease)  under  which  A.  B.  claimed  the  ground  upon 
which  both  the  houses  were  built,  was  received  as  evidence  of  the  mode  in  which  the  pro- 
perty had  been  enjoyed. 

E  JSOTMiNT  to  recover  possession  of  a  house.  No.  84,  in  John  street. 
^1^.-.  *The  lessor  of  the  plaintiff  claimed  as  the  reversioner  on  the  ezpica- 
^  tion  of  a  building  lease  (which  comprised  four  acres  of  land),  granted  in 
the  year  1711,  and  expiring  at  Michaelmas,  1828.  The  premises  were  copy- 
hold, and  the  lessor  of  the  plaintiff  had  sold  the  adjoining  house,  No.  9,  in 
Groodge  street,  to  the  defendant,  in  the  year  1815;  and  the  defence  was, 
that  the  premises  in  question  passed  under  the  surrender  of  that  property. 
That  surrender  was  in  these  words,  ''  all  my  right,  title,  and  estate,  in  and  to 
the  house  called  the  Valiant  Trooper,  and  numbered  9,  in  Goodge  street^  and 
the  small  yard  adjoining  to  the  same,  as  now  occupied  by  A.  B.,  or  his  under- 
tenants.'^ 

To  prove  this  defence,  the  defendant  offered  in  evidence  a  lease,  dated  in  the 
year  1763,  for  65  years,  granted  by  certain  persons  to  certain  other  persons, 
under  whom  A.  B.  claimed  the  plot  of  ground  on  which  both  houses  were  built; 
and  also  the  assigniAent  of  the  lease  to  A.  B.  The  description  of  the  premises 
in  the  lease  was  as  follows : — ''  All  that  piece  or  parcel  of  land,  containing,  by 
admeasurement,  thirty  square  feet,  on  which  a  house  is  now  building,  and  on 
which  other  erections  are  to  be  made."  It  was  further  proved,  that,  in  the 
year  1815,  the  house,  No.  84,  in  John  street  was  occupied  by  a  person  who 
paid  rent  to  A.  B. 

This  evidence  was  objected  to,  on  the  ground  that  the  lease  was  one  to  which 
the  lessor  of  the  plaintiff,  or  those  under  whom  he  claimed,  were  neither  of  them 
parties,  and  that  his  rights  could  not  be  affected  at  the  expiration  of  the  lease  of 
1711,  by  the  mode  in  which  the  lessee,  or  his  assigns,  had  dealt  with  the  pro- 
perty, and  made  under-leases  during  that  term. 

TiNBAL,  C.  J.,  overruled  the  objection,  and  admitted  the  lease  of  1768  and 
the  subsequent  assignment,  as  evidence  of  the  mode  in  which  the  property  had 
been  enjoyed.  The  plaintiff  had  a  vetdiot. 
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*  Adams  and  Meretoeiher,  Seijts.,  and  Seeker  ^  for  the  plaintiff.  ptj^g 

Wilde,  Seijt.;  and  HtUchinscn,  for  the  defendant.  *- 

[AttomejB — Roche  (k  P.,  and  P1Mips,'\ 


HAWKINGS  V.  INWOOD.    Nov.  30. 

A  witnesa  called  for  the  defendant  stated,  on  the  voirt  dire^  that  he  was  bail  to  the  Sheriff  in 
the  action,  but  did  not  justify,  and  that  he  had  not  done  anything  to  get  the  recognisance  be 
had  entered  into  discharged.  He  added,  that  other  bail  justified,  but  it  appeared  that  h« 
did  not  see  them  do  so  :-— Held,  that  he  was  not  a  competent  witness. 

Assumpsit  for  goods  sold.  Plea — General  issue. — The  defence  was,  that 
the  defendant  was  a  joung  man  under  age,  and  that  the  plaintiff  had  takes 
advantage  of  his  indiscretion^  and  improperly  furnished  him  with  goods  nnsuited 
to  his  situation. 

To  make  out  this  defence,  a  witness,  named  Smith,  was  called.  Being  exa- 
mined on  the  voire  dire,  by  Wilde^  Serjt.,  for  the  plaintiff,  he  said  that  he  was 
bail  to  the  Sheriff  for  the  defendant,  that  he  did  not  justify,  but  he  had  notdooe 
anything  to  set  the  recognisance  he  had  entered  into  discharged.  On  further 
questioning,  he  said,  that  bail  had  justified  for  the  defendant,  but  he  was  not 
present  when  they  did  so,  and  only  knew  it  from  what  he  had  been  told. 

TiNDAL,  C.  J.  The  explanation  of  the  witness  is  not  sufficient.  I  am  of 
opinion  that  he  is  not  competent. 

Wilde,  Seijt.  The  Court  have  decided  very  lately,  that,  as  long  as  the  Tuaat 
continues  in  the  bail-piece,  the  party  is  liable. 

Adams,  Seijt.,  for  the  defendant.  As  the  examination  is  on  the  vain  dvtty 
we  must  take  the  answer  of  the  witness ;  and,  he  having  stated  that  other  bail  jo^ 
tified,  that  is  quite  sufficient. 

TiNDAL,  C.  J.  I  allow  that  the  answer  of  the  witness  is  to  be  conclusive; 
but  that  answer  must  show  that  he  is  *no  longer  bail.  He  has  said,  i^j^g 
that  he  was  not  in  Court  when  any  one  else  justified.  The  only  differ-  >- 
enoe  between  the  examination  on  the  voire  dire,  and  the  general  examinatioDi 
is,  that  it  is  not  necessary  to  produce  written  instruments  to  prove  a  fact,  if  the 
witness  can  speak  to  it  of  his  own  knowledge,  but  it  is  not  to  let  him  in  to  give 
evidence  of  what  he  has  heard  other  people  say. 

There  being  no  other  witness,  the  defendant  was  unable  to  make  out  his  case, 
and  there  was  a  Verdict  for  the  plaintiff. 

Wilde,  Serjt.,  and  Chithf,  for  the  plaintiff. 

Adams,  Seijt,  and  Hutchinson,  for  the  defendant. 

[Attorneys — Chappdl,  and  Vincent'] 


ADJOUENED  SITTING  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1829. 

BirORE  LORD  OHISr  JUSTICE  TINDAL. 


LAW  V.  GUNBT.    Dec.  6. 

A  receipt  in  the  following  form :  "  Received  of  W.  G.  the  ram  of  92.  in  full  for  what  I  done  or 
him,"  is  not  a  receipt  in  full  of  all  demands,  so  aa  to  require  a  lOt.  aUmp. 

ABSiriCPsir  for  work  and  labour.    The  defendant  was  the  representatiye  of » 


149]  4  Carrington  &  Payne.  451 

peTBon  named  Couzens.  The  plaintiff  was  a  carpenter,  and  the  demand  was 
partly  for  work  done  to  houses  m  Lock's  Fields,  Walworth,  of  which  Goozens 
was  the  owner ;  and  partly  for  service  performed  by  the  plaintiff's  wife,  as 
attendant  upon  Coosens  while  he  was  confined  in  the  King's  Bench  Prison. 

For  the  defendant  the  following  receipt  was  put  in  : 

'<  Receiyed  of  William  Couzens  the  sum  of  9/.,  in  fall  for  what  I  done  for 
him.    By  me,  William  Law." 

*1501       *Spankie,  Seijt.,  for  the  plaintiff,  submitted,  that  if  this  receipt  was 
-^  to  be  admitted  at  all,  it  must  be,  as  in  fact  and  effect,  a  receipt  in  full 
of  all  demands,  intended  to  exclude  the  making  of  any  claim  by  the  plaintiff, 
and  could  not,  therefore,  be  read  without  a  lOf.  stamp. 

Wtlde,  Serjt.,  contended  that  it  was  not  a  receipt  in  full  of  all  demands,  but 
only  in  ^11  for  a  particular  kind  of  demand.  It  might  be  confined  to  the  work 
done  as  a  cupenter. 

TiNDAL,  C.  J.  I  take  it  that  the  object  of  the  Legislature,  in  requiring  that 
the  larger  stamp  of  IO5.  should  be  put  upon  a  receipt  in  full  of  all  demands, 
was  to  prevent  tiie  necessity,  where  such  a  receipt  was  given,  of  being  prepared 
with  any  other  evidence.  But  looking  at  the  words  of  this  receipt,  it  appears 
to  me,  that  it  would  not  have  the  effect  of  preventing  the  party  from  coming 
prepared  with  other  evidence  to  meet  any  claim  upon  him.  I  am,  therefore,  of 
opinion,  that  it  does  not  require  the  10«.  stamp. 

The  receipt  was  admitted,  and  the  verdict  was  eventually  for  the  plain- 
tiff for  27/.  75.,  being  for  the  service  of  the  plaintiff's  wife  at  the  rate 
of  I5.  a  day,  during  the  time  that  Couzens  was  in  prison. 

Spanki€f  Seijt.,  and  HtUchinton,  for  the  plaintiff, 

Wtlde,  Seijt.,  for  the  defendant. 

[Attorneys — ff.  Chester,  and  Allen  ds  T.'\ 
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An  aesignment  of  property  for  the  purpose  of  securine  debts  due  and  to  be  due,  with  a  power 
of  sale  upon  giving  six  months*  notice,  is  only  a  collateral  security;  and,  without  a  special 
clause  to  that  effect,  does  not  suspend  the  remedy  by  action  against  the  debtor. 

AssuifPSiT  on  two  bills  of  exchange,  drawer  against  acceptor.  The  formal 
proof  for  the  plaintiff  having  been  given — 

Wilde,  Serjt.,  for  the  defendant,  stated,  that  the  defendant  and  the  plaintiffs 
came  to  an  arrangement  together ;  in  consequence  of  which,  the  defendant 
assigned  certain  property  as  a  security  for  certain  sums  then  due,  and  also  for  all 
future  demands.  There  was  a  power  of  sale  in  the  assignment,  bijit  it  was  not 
to  be  executed  until  after  six  months'  notice.  Such  notice  had  not  been  given, 
but  the  defence  proceeded  upon  the  ground  that  the  personal  remedy  was,  not- 
withstanding, suspended. 

TiNDAL,  G.  J.  I  am  of  opinion  that  such  an  assignment  can  only  be  con- 
sidered as  a  collateral  security,  and  that  the  personal  remedv  is  not  suspended, 
as  there  is  not  any  clause  to  that  effect  in  the  deed.  It  is  no  answer  to  the 
action,  and  the  plaintifib  are  entitled  to  the  verdict. 

Verdict  for  the  plaintiffs. 

Stork$,  Seijt,  and  Smith,  for  the  plaintiffi. 

WUde^  Seijt.,  and  PlcUt,  for  ihe  defendant. 

[Attorneys— 'i^^F^ps  and  Shxrrtff.'] 
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*BLEADEN  and  Another  v.  HANCOCK.    Dec.  10. 

Two  persons,  jointly  interested  in  a  chattel,  haying  made  a  joint  demand  of  it,  miT,  notwith- 
standing,  maintain  separate  actions  of  trover  in  respect  of  it,  against  a  person  who  aDJoaUy 
detains  it. 

If  a  party  claim  a  lien  on  plates  for  his  bill  for  printing  firom  them,  in  order  to  estsblish  it,  be 
must  show  a  course  of  dealing  so  general  and  uniform,  that  persons  must  be  supposed  to 
form  their  contracts  tacitly  on  the  understanding  that  there  is  such  an  usage. 

StmUe,  that  there  is  no  such  usage,  with  respect  to  tter$oiyp9,  and  qumre  if  there  be  with 
respect  to  copper-plate  printing. 

Troyxb,  for  stereotype  and  oliher  plates.  Plea — ^not  guilty. 
The  plaintiffs  were  the  assignees  of  a  bankrapt,  named  BumpnSy  who  canied 
on  the  business  of  a  bookseUer  and  publisher,  in  Skinner  Street;  and  the 
defendant  was  a  printer,  in  Holbom,  who  had  been  employed  to  print,  froni 
stereotype  plates,  several  popular  works,  of  some  of  which  the  bankrupt  vu  ihe 
sole  proprietor,  and  in  others  of  which  he  had  a  half  share,  in  conjunotio&  wii 
a  person  named  Taylor.  The  commission  against  Bumpus  was  dated  the  ^^ 
of  January,  1826.  In  the  month  of  NoYomber  1827,  the  accountant  for  the 
assignees  tendered  to  the  defendant  a  sum  of  1287.  to  cover  some  advances  in 
the  way  of  discount,  which  he  had  made  to  the  bankrupt,  and  demanded  the 
plates,  on  behalf  of  the  assignees.  The  defendant  refused  to  deliver  them  vp* 
saying,  that  he  had  a  lien  on  them  for  the  balance  of  his  demand  for  {Nrinting 
The  plates  were  advertised  for  sale  on  the  20th  of  December.  On  the  monmg 
of  that  day  the  accountant  of  the  assignees  went  to  the  auctioneer,  and  told  him 
that  the  assignees  could  not  allow  these  plates  to  be  eold,  and  that  he  should 
stay,  in  order  to  forbid  the  sale.  Upon  which  the  auctioneer  communiei^ 
with,  the  defendant,  who  was  at  the  time  in  the  sale  room ;  and  on  his  return  to 
the  accountant,  gave  him  a  memorandum,  addressed  to  the  assignees,  stating, 
that  the  plates  were  about  to  be  sold,  not  by  their  ''consent  or  concurrence, bnt 
on  the  contrary."  Previously  to  this,  the  defendant  had  sent  to  the  plaintifs 
a  notice,  in  the  following  form : — 

''  To  John  Bleaden,  and  Henry  Thomas  Curtis,  assignees  of  the  estate  td 
effects  of  John  Bumpus,  a  bankrupt ;  and  to  Benjamin  Hanbury,  and  Henry 
Thomas  Curtis,  ^assignees  of  the  estate  and  effects  of  Charles  Taylor,  r^y^ 
a  bankrupt.  '- 

"I  do  hereby  give  you  notice,  severally,  that  I  now  have  in  my  posseaaoo 
certain  stereotype  plates,  the  joint  property  of  the  above-named  bankrapts;  umI 
certain  others,  the  property  of  the  said  John  Bumpus ;  which  were  roGpectiTelj 
deposited  with  me  some  years  ago,  for  the  purpose  of  printuig  certain  boob 
therefrom  for  the  said  bankrupts ;  and  which  plates  I  hold  until  my  aoconnts 
for  such  printing  are  paid  or  satisfied.  And  I  do  hereby  further  give  you  Dotiee, 
that  there  is  now  due  to  me,  in  respect  thereof,  the  sum  of  420Z.  lOt-^-'i 
and  I  therefore  call  upon  you  forthwitii  to  pay  the  said  sum  of  4201. 10«.6(2.,(>r 
sell  the  said  plates,  and  pay  me  the  proceeds  thereof,  in  liquidation  orp«^ 
liquidation,  as  the  case  may  be,  of  my  said  demand ;  and  in  the  event  of  yo^ 
declining  to  do  so,  within  fourteen  days  from  the  date  hereof,  I  do  hereby  farther 
give  you  notice,  <iiat  I  shall  thereafter  proceed  to  sell  the  same  plates  by  pi^h- 
Uc  auction,  and  apply  the  produce  of  such  sale,  after  pajrment  of  all  expenses,  in 
discharge  of  the  said  sum  of  420/.  lOs.  6<2.,  so  due  to  me  as  aforesaid,  if  the  ssne 
will  so  far  extend ;  and,  if  more  than  eufficient,  I  shaU  pay  you  over  the  sorplus^ ' 
The  demand  made  hv  the  accountant  of  the  assignees,  on  the  24th  of  NoTem- 
ber,  1827,  was  in  writing,  and  in  these  words: — 

<<  We,  the  undersigned  H.  T.  C,  and  J.  B.,  the  assignees  appointed  under » 
commission  of  bankrupt  against  John  Bumpus;  and  we,  the  undersigned  B.  H- 
and  the  said  H.  T.  C,  the  assignees  appointed  under  a  commission  of  bankrapt 
asainst  Charles  Taylor,  do  hereby  demand  the  delivery  to  us,  or  to  our  agent, 
Mr.  Andrew  Duncan,  of,  &c.,  for  that  purpose  authorized,  certain  stereotypy) 
plates  in  your  possession,  used  for  the  printing  of  the  following  works  (that  is 
to  say)^  Hume  and  Smollett's  History  of  England^  Sco.,  the  joint  property  of  ^ 
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*1  f^ii  ^  ^^^  ^aasigDees  as  aforesaid ;  and  we,  the  said  H.  T.  C,  and  J.  B.,  as 
-'  snoh  assignees  of  the  said  John  Bumpus,  do  hereby  also  demand  the 
delivery  to  us;  or  to  the  said  Mr.  A.  D.,  &o.,  of  the  stereotype  plates  used  for 
the  printing  of  the  following  works  [naming  them],  the  property  of  us,  the  said 
H.  T.  C,  and  J.  B.,  as  such  assignees  of  the  said  John  Bum  pus,  as  aforesaid. 
Dated  this  23d  day  of  November,  1827. 

Taddy,  Serjt.,  for  the  defendant,  submitted,  that,  as  to  those  plates,  in  which 
there  was  a  joint  property,  the  action  was  not  maintainable.  The  demand  is  made 
by  the  assignees  of  Bumpus,  and  the  assignees  of  Taylor,  and  the  action  is  not 
maintainable,  because  the  property*  is  in  an  article  not  in  itself  divisible.  There 
is  a  tenancy  in  common  in  certain  persons,  who  make  a  joint  demand.  Their 
property  is  never  severed.  Parties  may  sever,  and  then  maintain  separate 
actions ;  as  in  the  cases  of  Sedgeworth  v,  Overend,  6  T.  R.  766,  and  Addison  v. 
Overend,  7  T.  R.  279,  in  which  cases  the  article  toas  wholly  destroyed.  But 
here,  instead  of  severing,  they  join,  and  make  a  joint  demand,  and  they  must 
bring  a  joint  action,  and  not  subject  the  party  to  two  actions.  They  cannot,  by 
a  joint  demand,  support  a  separate  action. 

TiNDAL,  C.  J.  It  appears  to  me  to  be  the  ordinary  case.  Two  persons, 
interested  in  a  chattel,  bring  separate  actions  for  a  tort.  The  damages  may  be 
severed.  They  are  not  so  tied  together  by  the  joint  demand,  that  they  may  not 
sever  even  when  they  come  into  Court. 

Taddyy  Seijt.,  then  objected,  that,  with  respect  to  those  plates,  which  had 
been  sold,  but  were  not  mentioned  in  the  written  demand,  there  was  no  evidence 
of  conversion  by  the  defendant;  as  it  had  not  been  shown  either  that  he  ordered 
the  sale,  or  that  he  had  received  the  proceeds  of  it ;  and,  without  showing  one 
^1551  ^^  ^6^  things,  though  the  '^'assignees  might  have  their  action  of  trover 
^  against  the  auctioneer  for  selling,  yet  they  could  not  maintain  it  against 
the  defendant. 

TiNDAL,  C.  J.  I  think  it  is  a  question  for  the  Jury,  whether  they  will  pre- 
sume an  authority  from  the  defendant  to  the  auctioneer,  from  the  circumstance 
of  his  having  declared  an  intention  to  detain  the  plates,  and  to  sell  them  by 
auction,  in  order  to  satisfy  his  claim. 

It  appeared,  that  the  following  certificate,  endorsed  on  the  printed  catalogue, 
had  been  signed  by  the  assignees,  and  sent  to  the  Excise  Office,  to  save  the 
auction  duty :— "  We  do  hereby  certify,  that  Lots  1  to  1314,  1315  to  1323, 
1326,  1330,  1341  to  1516,  enumerated  in  this  catalogue,  and  sold  for  1186/. 
18«.,  were  the  property  of  John  Bumpus,  bankrupt,  at  the  time  the  commission 
was  issued  against  him,  and  that  the  same  were  sold  for  the  benefit  of  his  cre- 
ditors.   John  Bleaden,  and  Henry  Thomas  Curtis,  assignees." 

Taddy^  Serjt.,  contended,  that  the  assignees'  could  not,  after  having  done  this 
act,  say,  that  the  sale  took  place  without  their  assent. 

But,  upon  this  point,  Tindal,  C.  J.,  said,  that  it  was  a  question  for  the  Jury, 
whether,  under  the  act  of  parliament,  it  was  not  proper  for  the  assignees  to  cer- 
tify, thaJt  it  was  a  sale  of  the  bankrupt's  property,  although  it  was  not  made  for 
the  general  benefit,  because  the  payment  of  the  duty  would  be  so  much  ulti- 
mately to  be  deducted  from  the  amount  of  the  bankrupt's  estate. 

The  substantial  defence  was  a  claim  of  lien  upon  the  plates,  for  the  amount 
of  the  bill  for  printing  from  them.  To  establish  this,  several  witnesses  were 
*1581  ^^^^  ^^  ^^  P^  ^^  ^^^  defendant.  Some  of  them  were  copper-plate, 
^  *and  others  stereotvpe,  printers.  They  proved  various  instances,  in  both 
trades,  in  which  the  claim  had  been  made  and  acquiesced  in.  But,  for  the  plain- 
tifis,  in  reply,  other  persons  in  those  trades  were  called,  who  stated  other  cases 
in  which  it  had  been  successfully  resisted. 

TiNDAL,  C.  J.  (in  his  summing  up)  said,  upon  the  subject  of  the  lien — ^This  is 
not  the  case  of  a  lien  claimed  by  a  person  who  has  bestowed  labour,  or  expended 
money  upon  an  article,  and  who  may  detain  it  tall  he  is  paid.  Everybody 
knows,  that,  by  the  conunon  law,  a  man  may  detain  the  commodity  on  which  he 
has  bestowed  labour  or  money.    But  this  is  a  daim  of  a  larger  Uen^  and  those 
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who  seek  to  establisli  such  a  lieu  muBt  show  a  course  of  dealing  so  gencftkl  and 
UDiform,  that  persons  must  be  supposed  to  form  their  contracts  tacitly  on  the 
understauding  that  there  is  such  an  usage.  And  it  is  for  you  to  say,  whether, 
in  this  case,  any  such  uniform  usage  has  been  proved  to  your  satisfaction. 
You  ought  to  be  satisfied^  that  it  is  established  affirmatively  before  you  find  in 
favour  of  it.  The  Jury  found  against  the  claim  6f  lien,  and  gave  their 

verdict  generally  for  the  plaintiffs  for  646/. 

Wildef  and  Jones,  Seijts.,  and  Chitty,  for  the  plaintiffs. 

Toddy  J  Serjt.,  and  Payne,  for  the  defendant. 

[Attorneys — J,  &  T,  Davies,  and  J^m.] 


♦HUMPHREYS  t;.  BRIANT.    Dec.  4.  [Hbl 

A.  having  goods  at  the  wharf  of  B.,  which  C.  had  conveyed  there  bv  ship,  gave  B.  a  paper, 
by  which  he  authorized  him  to  sell  the  goods,  and  out  of  the  proceeds  to  pay  C.  the  baiaoce 
due  to  him  for  freight,  mentioning  the  sum ;  B.  sold  the  goods,  and  received  the  proceeds: 
Held,  in  common  tutumptit  by  C.  against  B.  for  the  sum  mentioned  in  the  paper,  that  tk 
paper  neither  required  a  stamp,  nor  ought  to  have  been  declared  upon  specially. 

Assumpsit  for  money  had  and  received  to  the  plaintiff's  nse. 

The  plaintiff  was  the  captain  of  a  ship,  called  the  Hope,  and  the  defendant 
was  a  wharfinger,  to  whose  wharf  the  cargo,  consisting  of  bricks,  &c.,  was  sent 
by  a  person  named  Jameson. 

It  appeared,  that  there  was  a  difficulty  about  the  payment  of  the  balance  of 
the  freight,  purt  having  been  paid  by  Mr.  Jameson ;  and,  on  the  9th  of  Octo- 
ber, 1828,  a  conversation  took  place  between  Jameson,  the  defendant,  and  the 
plaintiff's  attorney,  about  the  amount  of  the  freight.  The  defendant  prodnoed 
a  written  authority,  which  Mr.  Jameson  had  given  him  that  morning,  and  asked 
the  plaintiff's  attorney  if  he  would  agree  to  the  arrangement  mentioned  in  it 
The  plaintiff's  attorney  did  agree  to  it ;  and  afterwards  urged  the  defendant 
several  times  to  sell  the  bricks,  pursuant  to  the  authority ;  and  he  subsequentlj 
admitted  to  him,  that  he  had  sold  them,  and  received  the  proceeds  of  the  sale. 

The  authority  (which  was  not  stamped)  was  in  these  words : — 

<^  I  hereby  authorize  Mr.  J.  W.  Briant  to  sell  the  bricks  or  tiles,  landed  oat 
of  the  Hope,  and  thereout  of  the  proceeds  to  pay  Captain  Robert  Humphreys 
the  remainder  of  his  freight,  241,  7$.  Qd,  "  Wm.  Jameson. 

"9th  October,  1828." 

Spankie,  Serjt.,  for  the  defendant,  submitted — First,  that  the  paper,  though 
in  form  an  authority  to  sell,  was,  in  effect  and  substance,  an  order  for  the  pay- 
ment of  money,  and,  therefore,  required  a  stamp :  and.  Secondly,  that  if  it 
could  be  read  without  a  stamp,  the  plaintiff  could  not  ^maintain  the  r^iMt 
action  for  money  had  and  received ;  as  it  was  a  special  undertaking,  of  ^ 
which  the  considerations  were  manifest ;  it  was  an  engagement  to  pay  on  a  col- 
lateral undertaking. 

TiNDAL,  C.  J.  With  respect  to  the^rs^  objection,  I  am  of  opinion,  that  the 
instrument  in  question  is  an  authority  which  does  not  require  a  stamp.  With 
respect  to  the  second,  my  opinion  is,  that  if  they  had  declared  while  the  autho- 
rity was  unexecuted,  they  must  have  declared  specially ;  but,  after  the  sale,  ai\d 
the  receipt  of  the  money,  there  is  no  doubt  that  this  form  of  action  will  do. 

Verdict  for  the  plaintiff. 

Wilde,  Serjt,  and  R,  F.  Richards,  for  the  plaintiff. 

£^nkie,  Serjt.,  for  the  defendant. 

[Attorneys — G,  Jones,  and  Van  Sandau  dk  Broum,} 

See  the  case  of  Emly  v.  Collina,  6  M.  d&  S.  144. 
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THOMPSON  t;.  FINDEN.     Dec.  12. 

In  an  action  against  one  of  the  owners,  ibr  work  done  to  a  ▼essel,  bv  the  order  of  the  ship's 
husband,  such  owner  will  be  liable,  unless  it  be  shown,  that  the  dealing  was,  that  the  per- 
son who  directed  the  work  to  be  done  should  be  looked  to  exdutivdy. 

Assumpsit  for  work  and  labour  against  the  defendant,  as  one  of  the  owners 
of  several  vessels.     Plea — General  issue. 

On  the  part  of  the  plaintiff,  it  appeared,  that  the  work  was  done  on  the  order 
of  a  person  named  Butcher,  who  was  the  ship's  husband  to  all  the  vessels,  and 
A  part  owner  of  some  of  them ;  and  it  appeared,  partly  from  transfers,  partly 
from  letters  written  by  the  defendant,  who  was  a  widow  lady  residing  in  the 
coantry,  and  partly  from  conversations  with  her,  that  she  had  an  interest  in  all 
the  vessels  to  which  the  work  had  been  done. 

3^2591       *  Jones  J  Serjt.,  for  the  defendant,  submitted,  that,  as  the  work  was 
-*   done  on  the  order  of  Butcher,  it  must  be  taken,  that  exclusive  credit 
had  been  given  to  him;  and  therefore,  that  the  defendant,  as  an  owner,  was 
not  liable. 

TiNDAL,  C.  J.  I  should  think  an  exclusive  credit  would  be  a  giving  up  of 
the  owners  generally,  and  the  making  an  exclusive  bargain  with  the  person  who 
orders  the  goods,  and  an  agreement  to  furnish  them  on  his  credit  only.  But  as 
to  some  of  the  vessels,  the  case  does  not  come  within  that  principle;  and  as  to 
them,  the  question  is,  whether,  if  goods  are  ordered  by  one  joint  owner,  the 
party  fumisning  them  may  not,  if  he  finds  them  out,  bring  an  action  against  the 
other  owners ;  and  I  have  no  hesitation  in  saying  that  he  may. 

Janes,  Serjt.  My  defence  is  twofold.  First,  1  shall  satisfy  the  Jury  that  the 
credit  was  given  personally  to  Butcher ;  and,  therefore,  I  shiUl  contend,  that  the 
owners  are  discharged ;  and  Secondly,  I  shall  show,  that  an  action  has  been 
brought,  and  a  judgment  recovered  against  the  father  of  Butcher,  whose  wife 
was  a  joint-owner ;  and  1  shall  submit,  that  they  cannot,  after  that,  bring  a 
fresh  action. 

TiNDAL,  C.  J.  Do  you  propose  to  show,  that  there  was  satisfaction  as  well  as 
a  judgment  ? 

Jones,  Serjt.  I  submit,  that  it  is  not  necessary,  and  that  they  cannot  bring 
a  fresh  action  after  judgment  recovered,  as  there  might  be  a  plea  in  abatement. 

Notice  had  been  given  to  produce  the  plaintiff's  books.  The  day-book  and 
the  ledger  were  not  produced,  but  the  ledger  was  offered,  and  not  accepted. 
"^1601  Ji^^f  Seijt.,  then  called  the  plaintiff's  attorney,  and  '^'asked  him,  whe- 
'■  ther  he  was  attorney  in  an  action  brought  against  Butcher,  senior,  by  the 
plaintiff  in  the  present  action.  He  replied,  that  he  was ;  and  admitted,  that  he 
had  received  a  notice  from  the  defendant's  attorney,  to  produce  the  papers,  and 
the  judgment  in  the  cause. 

Bompas,  Serjt.,  objected  to  this  evidence;  and  Tindal,  C.  J.,  said,  the  judg- 
ment is  not  in  the  custody  of  the  defendant.  You  should  have  taken  out  a  sum- 
mons to  get  the  record  made  up,  and  have  taken  an  examined  copy  of  it.  (a) 

Tindal,  C.  J.,  in  his  summing  up,  said — We  must  not  try  this  cause  as  a 
matter  of  feeling,  but  according  to  the  .rules  of  law.  Suppose  the  books  of  the 
plaintiff  had  been  produced,  and  the  name  of  Butcher  only  found  there,  that 
would  not  make  any  difference.  The  question  is,  whether  Mrs.  Finden  was  not 
a  joint-owner ;  and,  on  the  evidence,  there  can  be  no  doubt  that  she  was.  She 
may  sue  for  contribution  from  the  other  joint-owners.  Unless  the  defendant 
could  show,  that  the  dealing  was,  that  Butcher  should  be  looked  to  exclusively, 
the  verdict  must  be  for  the  plaintiff.  Verdict  for  the  plaintiff. 

Bompcu,  Serjt.,  and  FoUeU,  for  the  plaintiff. 

Jones,  Serjt.,  for  the  defendant. 

[Attorneys — D,  Jordeson,  and  BeckeJ] 

(a)  See,  as  to  proof  of  judgments,  the  coms  of  Godefroy  «.  Jay,  3  C.  &  P.  192,  and  Webb 
«.  HiU.  lb.  485. 
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*MASSEY  V.  GOYDER,  BUOBY,  WOODROFFE  the  Elder,  FOW 


LER,  WOODROFFE  the  Younger,  and  BROWNE.    Dec.  14. 
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Where  notice  was  eiven  to  the  occupier  of  adjoininff  premises  of  an  intention  to  pull  down  aod 
remove  the  foundations  of  a  building,  on  part  of  the  footinjgf  of  one  of  the  walls  of  which  one 
of  the  walls  of  such  adjoining  premises  rested : — It  was  heQ,  that  the  party  giving  the  notice 
was  only  bound  to  use  reasonable  and  ordinary  care  in  the  work,  and  was  not  bound  in  any 
other  way  to  secure  the  adjoining  premises  from  injury,  althoush,  from  the  peculiar  nature 
of  the  soil,  he  was  compelled  to  lay  the  foimdation  of  his  new  ouilding  several  feet  deeper 
than  that  of  the  old. 

TjLEjirat  count  of  the  declaration  stated,  that  the  plaintiff  was  lawfully  po6- 
seescd  of  a  certain  messuage  or  dwelling-house  and  premises,  and  that  the  de- 
fendants had  pulled  down,  and  caused  to  he  pulled  down,  a  certain  chapel  or 
building  contiguous  to,  and  next  adjoining  the  said  messuage  or  dwelling-house; 
and  that  they  wrongfully  and  injuriously  sunk,  dug,  and  made,  and  caused  to 
l>e  sunk,  dug,  and  made  the  foundation  on  which  the  walls  of  the  said  chapel 
or  building  had  before  then  stood,  much  lower  and  deeper  than  it  had  thereto- 
fore been,  and  also  much  lower  and  deeper  than  the  foundation  of  the  said 
snessuage  or  dwelling-house;  and  also  set  up,  erected,  and  built,  and  caused  to 
ibe  set  up,  erected,  and  built  thereon,  divers  walls,  and  a  certain  other  chapel 
or  building  of  sreat  weight,  without  preyiously  giving  to  the  said  plaintiff  due 
mnd  proper  notice  of  sucn  digging  and  deepening  the  said  foundation,  and  of 
petting  up,  erecting,  uid  buuding,  the  saki  waUs  thereon;  so  that  the  said 
plaintiff  might  have  had  the  opportunity  of  taking  and  using  such  preeautioo* 
ary  and  reasonable  measures  as  might  have  been  deemed  necessary  for  the  safety 
and  preservation  of  his  said  messuage  or  dwelling,  and  the  foundation  thereof, 
and  for  the  prevention  of  any  injury  or  damage  thereto ;  and  that  they,  the 
said  defendants,  kept  and  continued  such  walls,  and  the  said  chapel  or  buildings 
80  erected,  raised,  and  built,  for  a  long  time ;  by  means  of  which  several  pre- 
mises, and  for  want  of  due  and  proper  notice  of  the  digging  and  deepening  of 
such  foundation,  the  said  messuage  or  dwelling-house  of  the  said  plaintiff,  and 
the  walls  and  foundation,  became  and  were  greatly  disturbed  and  unsettled,  and 
greatly  cracked,  broken,  damaged,  and  spoiled,  and  the  said  messuage  or  dwell- 
ing-house was  rendered  wholly  uninhabitable,  and  of  little  or  no  value  to  tbe 
pliuntiff,  &c. 

The  second  count  was  similar  to  the  first^  except  that,  ^instead  of  stat-  p^iga 
ing  that  the  defendants  erected  and  built  "  certain^ walls,  and  a  certain  ^ 
other  building  or  chapel,"  it  merely  stated,  that  they  erected  ^^a  certain  vHtU." 

The  third  count  only  complained  of  the  deepening  of  the  foundation,  aod 
omitted  the  part  relating  to  the  erection. 

^  The  fourth  count,  after  statins  that  the  defendants  had  deepened  the  founda- 
tion, and  had  erected  divers  wails  upon  it,  went  on  to  aver,  that  they  so  care- 
lessly, negligently,  and  improperly,  behaved  and  conducted  themselves  in  and  ahout 
the  digging  and  deepening  the  said  foundation,  and  in  setting  up,  erecting,  and 
making  the  said  walls  on  such  foundation,  that,  by  and  through  the  mere  care- 
lessness, negligence,  and  improper  conduct  of  the  said  defendants,  and  their 
servants  and  workmen,  the  messuage  or  dwelling-house  of  the  plaintiff,  and  the 
walls  and  foundation  thereof  became  and  were  greatly  disturbed,  shaken,  and 
unsettled,  &o.,  and  greatly  cracked,  &o.^  whereby  the  house  was  rendered  unin- 
habitable, and  the  plaintiff  lost  divers  gains  and  profits,  which  would  oth^- 
wise  have  accrued  to  him  from  the  possession,  occupation,  use^  and  enjoyment 
thereof.    The  defendants  pleaded — ^N^ot  guilty.(a) 

(a)  The  defendant  Browne  pleaded  by  a  different  attorney  from  the  other  defendants;  and 
his  counsel  addressed  the  Jury  for  him.  Where  several  deiendants  plead  separately,  but  bf 
one  attorney,  it  is  doubtful  whether,  if  they  employ  separate  counsel,  those  counsel  will  each 
have  the  right  to  address  the  Jury.  Mr.  Justice  Parke,  in  the  Common  Pleas,  has  iniimtted, 
that  he  would  not  permit  it  to  be  done.  In  a  late  case  in  the  Court  of  King's  Bench,  id  which 
W[r-  £"™y  *"^  Mr.  White  were  for  one  defendant,  and  Mr.  Denman  for  another,  Mr.  Guroer 
■Id  Mr.  Denman  both  addressed  the  Jury,  without  any  objection  being  made  on  the  part  of  the 
eounsel  for  the  plaintiff.  See,  as  to  this  point,  the  cases  of  Batty  «.  IMTCundie,  3  C.  &  P.  »4, 
n.  (a) ;  itoe  «.  Tmdale,  lb.  565 ;  Perring  «.  Tucker,  aiKc,  p.  70 ;  and  the  case  there  cited. 
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The  plaintiff  was  a  cabinet-maker,  and  was  the  lessee  of  a  house  in  the  Wa- 
terloo Road,  adjoining  to  a  building  called  the  New  Jerusalem  Church,  of  which 
^IfL^I  ^^®  defendant  Browne  was  the  builder,  and  the  other  defendants  '''were 
•^  trustees  and  committee-men.  A  chapel  stood  formerly  on  the  same 
ground,  and  it  appeared  that  the  wall  of  the  plaintiff's  house,  which  was  erected 
some  considerable  time  after  that  chapel,  rested  partly  on  the  projecting  footing 
of  one  of  its  walls.  And  the  plaintiff  complained,  that,  when  that  chapel  was 
taken  down,  and  the  space  for  tiie  foundation  of  the  new  one  dug,  which  found- 
ation was  lower  than  the  old  one,  and,  of  course,  also  lower  than  that  of  the 
plaintiff's  house,  the  soil,  which  was  of  a  soft  stUuvial  nature,  escaped  from 
under  that  part  of  his  wall  which  was  exposed,  and  caused  a  settlement  of  the 
wall,  which  produced  cracks  in  the  house,  and  did  other  injuries  to  the  premises, 
which  were  estimated  at  250Z.  The  plaintiff  denied  that  any  notice  had  been 
giyen  of  the  intention  to  pull  down  the  chapel.  There  was  no  underpinning 
of  the  plaintiff's  wall,  and  nis  witnesses  said,  that,  if  there  had  been,  the  injury 
complained  of  would  not  have  happened.  The  digging  for  the  foundation  only 
proceeded  for  the  space  of  five  or  six  feet  at  a  time,  and  that  space  was  filled 
with  concrete,  which  was  suffered  to  become  hard  before  any  further  digging 
took  place 

On  the  part  of  the  defendants,  it  was  proved,  that,  for  several  months  prior 
to  the  month  of  June  1828,  a  board  had  been  erected  in  front  of  the  old  chapel, 
and  that  printed  bills  were  stuck  upon  it,  notifying,  that  the  society  would 
^'meet  for  public  worship  at  the  Rev.  Mr.  Sibley's  chapel,  in  Friar's  Street, 
Doctors'  Commons,  during  the  rebuilding  of  the  new  church :"  and  that,  in  ad- 
dition to  this,  the  foreman  to  the  defendant  Browne  inquired  of  a  person,  named 
Day,  who  was  lodging  in  the  plaintiff's  house,  for  the  address  of  the  owner  \  and 
being  told  that  it  was  Mrs.  Tyler,  of  Leicester  Square,  caused  the  following 
notice  to  be  served  upon  her : — 

"  London,  8d  July,  1828. 

''  Madam, — ^In  consequence  of  taking  down  the  building,  known  as  the  New 
Jerusalem  Church,  in  the  Waterloo-bridge  Road,  adjoining  your  premises,  I  am 
*1R4.1  ^^^^'^  ^  ''^iTite  to  request  you  to  attend  or  appoint  some  person  on 
J  your  part,  to  meet  me  on  the  premises  to-morrow,  at  eleven  o'clock,  to 
determine  what  is  necessary  to  be  done  in  shoring  up  your  premises  prior  to 
removing  the  foundation  of  the  old  church. — ^I  am,  &c.,  for  J.  Browne, 

"To  Mrs.  Tyler,  49  Leicester  Square."  "H.  Lorden. 

The  next  morning  Mrs.  Tyler,  accompanied  by  Day,  the  lodger,  came  to  the 
foreman,  and  it  was  arranged  that  shores  should  be  put  up  on  the  outside  of  the 
wall  of  the  plaintiff's  house.  The  plaintiff  lived  in  the  house  in  Leicester 
Square,  to  which  the  notice  was  sent,  and  several  times  spoke  of  his  having 
received  it.  The  plaintiff  refused  to  adlow  the  builder's  foreman  to  shore  up  the 
wall  on  the  inside.  It  was  doubtfiil  whether  a  considerable  part  of  the  injury 
to  the  plaintiff's  house  had  not  resulted  from  a  settlement  of  the  old  chapel. 

On  the  part  of  the  defendants,  the  giving  of  notice  was  relied  on  as  an  answer 
to  the  action ;  and  it  was  further  contended,  that,  as  the  plaintiff's  wall  rested 
on  the  footing  of  that  of  the  old  chapel,  the  defendants,  having  occasion  to  pull 
down  that  chapel,  were  not  answerable  for  any  damage  sustained  by  the  plaintiff, 
because  it  arose  firom  his  own  act  in  so  erecting  his  wall,  and  not  from  any  im- 
proper conduct  upon  their  part.  Allusion  was  made  to  the  case  of  Peyton  i;. 
St.  Thomas's  Hospital.(a) 

(a)  That  case  was  not  then,  but  has  been  since,  reported,  and,  from  the  aceount  of  it  given 
in  9  B  &.  C.  p.  725,  it  appears,  that  it  was  an  action  on  the  case,  by  a  reversioner,  for  an  injury 
done  to  a  house  in  Cheapside,  by  ine  pulling  down  of  an  adjoining  house  by  the  owner,  with- 
out any  previous  shoring  up  of  the  plaintiff's  premises ;  and  it  was  held — Fu'st,  that  the  plain- 
tiff  could  not  recover,  on  the  ground  of  want  of  notice,  that  not  being  alleged  in  the  declaration 
as  a  cause  of  the  injury ;  and,  Secondly,  that,  as  the  plaintiff  had  neither  alleged  nor  proved 
any  right  to  have  his  house  supported  by  the  defendant's,  he  was  bound  to  protect  himself  by 
shoring,  and  could  not  complain  that  the  defendant  had  neglected  to  do  it. 

Vol.  XrX.— 68  2Q 
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*Spankie,  Seijt.,  for  the  plaintiff.  In  the  civil  law  it  is  laid  down,  rctge 
that  a  man  has  no  right  to  make  a  new  erection  without  giving  notice  of  *- 
hb  intention ;  and  the  Praetor,  according  to  that  law,  might  compel  him  to  give 
security,  to  prevent  any  injury  to  the  adjoining  premises;  and  by  the  law  of 
England  such  notice  is  necessary.  In  this  case,  the  right  to  build  a  chapel  was 
subordinate  to  the  right  the  plaintiff  had  of  having  his  house  uninjured.  It 
was  the  duty  of  the  defendants  so  to  build  their  wall  as  not  to  shake  the  founda- 
tion of  the  adjoining  house.  The  case  of  Peyton  v.  St.  Thomas's  Hospital 
differs  from  the  present,  as  that  was  a  case  merely  of  pidling  down  a  house,  and 
there  was  no  question  about  altering  the  foundations,  or  digging  new  ones. 
There  was  nothing  to  vary  the  mode  in  which  both  the  parties  had  used  and 
enjoyed  their  respective  houses.  But  it  has  never  yet  been  decided,  that  a  party 
who  is  going  to  do  something  new  is  not  bound  to  give  notice  of  his  intention 
to  the  occupier  of  the  adjoining  premises.  It  seems  there  was  a  raking  shore, 
but  that  was  of  no  use.  The  injury  arose  from  taking  away  the  foundation  by 
digging  deep,  and  the  only  operation  which  could  have  enabled  .the  plaintiff's 
house  to  stand  would  have  been  that  of  underpinning  its  wall.  The  founda- 
tion of  the  plaintiff's  house  having  been  in  part  supported  by  the  footing  of  the 
old  chapel  wall,  we  contend,  first,  that  the  defendants  were  bound  to  protect 
their  neighbour,  whom  they  were  putting  in  danger ;  and,  secondly ,  that  whether 
they  were  or  not,  at  least  they  ought  to  have  given  distinct  notice  of  their 
intention,  not  only  to  pull  down  the  old  building,  but  to  dig  their  new  founda« 
tions  three  feet  deeper  than  the  old  ones. 

TiNDAL,  C.  J.,  left  three  questions  to  the  Jury — First,  whether  the  injury 
to  the  plaintiff's  house  was,  in  fact,  imputable  to  the  alteration  of  the  chapel; 
secondly/,  whether  any  noltice  was  given  to  the  plaintiff,  calling  his  attention 
'^'to  what  was  about  to  be  done;  and,  thirdly  (supposing  they  should  r^-igg 
answer  both  these  questions  in  the  affirmative),  whether  £e  defendants  ^ 
bad  used  reasonable  and  ordinary  care  in  the  doing  of  the  work ;  for,  if  they 
had  used  such  care,  having  given  notice  to  the  plaintiff,  they  would  not,  in  point 
of  law,  be  answerable  for  the  injury  sustained. 

The  Jury  found,  that  the  plaintiff  had  notice,  but  gave  their  verdict 
for  him,  with  40s.  damages.  This  verdict  was  eventually  entered  on 
the  last  count  in  the  declaration  only. 

^fKinkie,  Serjt.,  Comyn,  and  Brodrtck,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Hutchinson,  for  all  ^e  defendants,  except  Browne. 

Jones,  Seijt.,  for  the  defendant  Browne. 

[Attorneys —  Van  Sandau  dk  Braum,  and  MarHneau  <k  Mcdton,  and 

«/!  Leachman.'] 

See  the  CDse  of  Jones  v.  Bird  and  Others,  5  &  &  A.  837,and  Walters  and  Others  o.  Pfeil,  1 
M.  &,  M.  362. 


DAVIES  and  Others,  Assignees  of  LEOH,  a  Bankrupt, 

v.  BURTON.     Dec.  16. 

A  defendant,  in  a  suit  by  assignees  of  a  bankrupt,  was  told,  at  an  interview  with  the  attorney 
for  the  assignees  (which  was  arranged  by  his  own  attorney,  but  which  he  thought  proper  to 
attend  alone),  that  his  attorney  had  proposed  that  he  should  admit  every  fact,  excepi  tk* 
merits,  provided  the  plaintiffs  would  waive  their  right  of  holding  him  to  bail ;  and  he  was 
asked,  whether  that  proposal  was  made  with  his  authority.  He  replied,  that  it  was;  and 
that  he  was  ready  to  carry  it  into  effect,  as  the  only  question  he  wished  to  try  imi«,  whether  he 
was' liable  on  the  undertaking  he  had  given : — Held,  that  this  amounted  to  an  admission  of 
the  right  of  the  aasiimees  to  sue,  although  no  mention  was  made  of  it  in  the  conversation. 
SaniUe,  that  it  would  have  been  otherwise,  if,  without  further  explanation,  he  had  only 
said  that  he  wished  to  try  upon  the  merits. 

Held,  also,  that  bavins  received  advantai^e  from  the  admission  in  the  waiver  of  the  right  to 
hold  to  bail,  he  could  not  afterwards  withdraw  it,  and  insist  upon  proof  of  the  bankruptcy. 

Thx  declaration  stated,  in  substance;  that  Legh;  the  bankrupt,  deliyered 
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♦1671  ^®^®^  ^^^  ^^  exchange  to  the  *defendant,  who  undertook  to  settle  cer- 
•^  tain  actions  which  had  been  brought  against  him,  or  to  return  them  to 
him.  It  then  averred,  that  the  actions  were  not  settled,  but  that  the  defendant, 
notwithstanding,  refused  to  return  the  bills,  and  converted  them  to  his  own  use. 
Plea — ^The  general  issue. 

It  appeared,  that  bills,  amounting  to  1450/.,  were  delivered  to  the  defendant^ 
who,  on  receiving  them,  signed  the  following  memorandum : — 

"31st  May,  1822, 

Mr.  Legh, — I  acknowledge  to  have  received  from  you  Bank's  acceptances  for 
1450/.,  which  I  undertake  to  return  to  you,  or  get  you  discharged  from  the 
actions  instituted  against  you  at  the  suit  of  Plummer  &  Co.,  for  2400/.'' 

Notice  had  been  given  at  the  time  of  pleading,  as  required  by  the  act  of  Par- 
liament, of  the  defendant's  intention  to  dispute  the  trading,  act  of  bankruptcy,  &o. 

No  proof,  however,  was  offered  on  the  part  of  the  plaintiff  to  support  the  com- 
mission, but  the  plaintiff's  attorney  was  called  as  a  witness,  and  from  his  evi- 
dence the  following  circumstances  appeared : — ^An  order  was  made  for  holding 
the  defendant  to  bail  for  1450/. — and  repeated  unsuccessful  endeavours  were 
made  to  arrest  him — ^his  attorney  had  several  interviews  with  the  plaintiff's 
attorney,  in  which  he  proposed,  that  the  defendant  should  admit  all  the  neces- 
sary proofs,  and  try  the  question  on  the  merits,  if  the  plaintiffs  would  waive 
their  right  to  hold  him  to  bail.  The  plaintiffs  agreed  to  this,  and  a  meeting  was 
appointed  for  the  29th  of  September,  1825.  The  defendant  came  alone  to  the 
meeting,  and,  on  the  plaintiffs'  attorney  saying,  that  he  expected  to  see  his  attor- 
ney with  him,  he  replied,  that  it  was  not  necessary ;  his  attorney  had  advised 
him  of  what  had  taken  place.  It  was  then  stated  to  him,  that  his  attorney  had 
proposed  that  he  should  admit  the  conversion  of  the  bills,  to  the  amount  which 
i^-toon  the  ^plaintiffs  sought  to  recover;  and  also  every  other  fact,  except  the 
-'  merits,  provided  the  plaintiffs  would  waive  the  holding  him  to  bail;  and 
he  was  asked  if  that  proposition  was  made  with  his  authority.  He  replied,  that 
it  was ;  and  he  was  ready  to  carry  it  into  effect ;  as  the  only  question  he  wished 
to  try  was,  whether  he  was  liable  to  any,  and  what  extent,  under  the  undertak- 
ing he  had  given ;  and  that  he  was  not  very  anxious  even  about  that,  as  he  had 
received  an  indemnity  from  a  Mr.  Claughton.  The  undertaking  was  then  pro- 
duced to  him,  and  he  was  asked  if  it  was  his  handwriting,  and  he  said  it  was. 
He  was  then  asked  whether  he  received  the  bills,  and  he  said  he  did.  He  was 
then  asked  whether  he  procured  Legh's  discharge,  as  mentioned  in  the  memo- 
randum, and  he  replied,  that  he  did  not.  He  was  then  asked  if  he  restored  the 
bills  to  Mr.  Legh,  and  he  said  he  did  not.  He  was  then  asked  what  he  had 
done  with  them,  and  his  reply  was,  that  he  had  applied  them  to  his  own  use. 
He  said  he  should  enter  a  common  appearance,  and  added,  "  I  suppose  you  will 
get  a  verdict  against  me,  and  I  will  assign  over  Claughton' s  bond,  which  I  hope 
will  satisfy  you."  A  common  appearance  was  entered  on  the  17th  of  October, 
1825. 

RusseUy  Seijt.,  for  the  defendant,  objected,  that  this  evidence  was  not  suffi* 
cient  to  dispense  with  the  proof  of  the  bankruptcy.  The  title  of  the  assignees, 
and  the  fact  of  the  bankruptcy,  are  not  mere  formal  matters,  but  must  be  con- 
sidered as  a  part  of  the  merits. 

TiNDAL,  C.  J.  I  should  have  said  so,  if  it  had  depended  upon  a  general 
expression  about  the  merits;  but,  according  to  the  evidence,  the  defendant  goes, 
on  to  say  what  he  means  by  the  merits ;  and  he  says,  that  the  only  part  of  the 
merits  he  wanted  to  try  was,  whether  he  was  liable  under  the  agreement. 
miQQ-i  RusseUj  Serjt.  Then  I  submit  further,  that  the  '''admission  he  made 
^  was  not  such  an  admission  as  that  he  might  not  afterwards  go  from  it,  if 
he  pleased. 

TiNDAL,  C.  J.     Perhaps  that  might  be  true,  if  he  had  not  received  some 
benefit  from  what  he  did ;  but  he  has  received  such  benefit,  because  he  was 
allowed  to  enter  a  common  appearance,  and  was  not  required  to  give  bail. 
C.  OressweUf  also  for  the  defendant.    It  must  be  taken^  that  what  was  not 
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exprefised  by  the  plaintiff'  attorney  in  the  conTersation,  was  not  one  of  the 
things  to  be  admitted,  and  nothing  was  said  about  the  title  of  the  assignees. 
The  plaintiffs  cannot  complain  of  being  taken  by  surprise,  as  notice  was 
regularly  given  before  plea  pleaded,  according  to  the  provisions  of  the  statute. 
TiNDAL,  C.  J.  If  any  unfair  advantage  had  been  taken  of  the  defendant^  or 
he  had  been  taken  by  surprise,  one  should  look  with  great  jealousy  at  commu- 
nications made  to  the  attorney  of  the  opposite  party.  But  it  seems  that  a 
communication  had  proceeded  from  his  own  attorney,  and  that  the  interview 
took  place  in  consequence  of  that  communication ;  and  the  only  effect  of  the 
conversation  against  the  defendant  is,  that  he  has  admitted  a  primd  facie  case 
against  himself;  but  he  is  at  liberty  to  avail  himself  of  any  defence  upon  the 
merits.  He  may  show  that  the  bills  were  worth  nothing;  or  make  any  other 
defence  that  he  is  in  possession  of. 

Wilt!^,  and  Spankie,  Seijts.,  and  Comi/ny  for  the  plaintiffs. 

Ruisdl,  Serjt.,  and  C.  GremweUy  for  the  defendant. 

[Attorneys — litnoor^y  and  Martin.'] 


^BUEBIDGE  and  An(^her,  Assignees  of  WHITE,  a  Bankrapt,  **../) 

V.  WATSON.    Dec.  17.  ■•  ^^" 

A  bankrupt  aasignod  all  hia  property  to  two  trueteea,  one  of  whom  waa  the  petiiioning  cre- 
ditor, who  waa  present  at  tne  execution  of  it  by  the  bankrupt,  and  executed  it  himaelT,  bat 
not  in  the  preaence  of  any  attorney  or  aolicitor :— Held,  that  thia  waa  not  such  an  assogs- 
ment,  as,  being  communicated  to  a  creditor  of  the  bankrupt,  before  the  receipt  by  him  of 
money  from  the  bankrupt,  would  enable  the  assigneea  to  recover  such  money  aa  money 
received  after  and  with  notice  of  an  act  of  bankruptcy. 

Assumpsit  for  money  had  and  recriyed  to  the  nse  of  the  plaintiffis,  as  assignees. 
Plea — Non  auumpnt. 

The  plaintiflGs  sought  to  recover  a  sum  of  between  401.  and  50/.,  on  the  groiuid 
that  it  was  received  by  the  defendant  from  the  bankrupt,  after  and  with  notice 
of  an  act  of  bankruptey. 

The  act  of  bankruptoy  relied  on  was  an  assignment  (a)  made  by  the  banknipt 
of  all  his  property  to  two  trustees,  named  Atkinson  and  Pusey. 

With  respect  to  the  receipt  of  the  money,  the  facts  were  as  follows : — The 
defendant  issued  a  writ  against  the  bankrupt  on  the  14th  of  January,  and  it  was 
sent  that  day  to  the  under-sheriff,  with  directions  for  the  arrest.  The  assign* 
ment  was  also  executed  on  the  14th  of  January.  On  the  19th  of  Januaiy,  the 
accountant  to  the  commission  saw  the  defendant,  and  told  him  of  the  assignment. 
On  the  29th  of  January  the  writ  was  returned  *^cepi"  and  an  account  of  the 
debt  and  costs  was  sent  to  the  under-sheriff  on  the  80th,  who,  on  the  31st  re- 
mitted '''the  amount  to  the  defendant's  attorney.  The  conamission  was  rtyri 
issued  on  the  10th  day  of  February.  ■- 

Hutchinson,  for  the  plaintiff,  cited  Allanson  v.  Atkinson.(5) 

(a)  The  3d  section  of  the  6  Geo.  4,  c.  16,  enacts,  That  if  any  trader  "  shall  depart  this  realm, 
or,  being  out  of  thia  realm,  ahall  remain  abroad,  or  depart  from  hia  dwelling-house,  or  other- 
wise abaent  himaelf,  or  begin  to  keep  his  house,  or  sufler  himself  to  be  arreated  for  any  debt 
not  due,  or  yield  himaelf  to  priaon,  or  suffer  himself  to  be  outlawed,  or  procure  himself  to  be 
arrested,  or  his  goods,  money,  or  chattels,  to  be  attached,  sequestered,  or  taken  in  execution, 
or  ifuiAe,  or  eaiue  to  be  made,  either  within  this  realm,  or  elsewhere,  any  fraudulent  grunt,  »r 
conveyance  of  any  ofki$  landt,  tenements,  goodt,  or  ekattels,  or  make  or  cauae  to  be  made,  any 
fraudulent  surrender  of  any  of  hia  copyhold  lands  or  tenements,  or  make,  or  cause  to  be  made, 
any  fraudulent  gift,  delivery,  or  transfer,  of  any  of  his  goods  or  chattels,  everv  sueh  trader 
domg,  suffering,  procuring,  executing,  permitting,  making,  or  causing  to  be  made,  any  of  the 
acta,  deeds,  or  mattera  aforeaaid,  with  intent  to  drfeat  or  delay  hie  eroiitore,  ekaU  be  deemed  ti 
have  thereby  committed  an  act  of  bankruptcy.'* 

(6)  1  M.  &  S.  583.  "  Where  R.,  a  tradesman,  being  arrested  at  the  suit  of  the  defendant 
upon  a  CO.  aa.,  placed  goods  in  the  handa  of  the  Sheriff's  officer,  to  raise  money  upon  tbeiDi 


171] 


4  Carrington  &  Payne.  461 


The  acooantant  under  the  commission  was  called  to  prove  notice  to  the  defend- 
ant of  the  act  of  bankruptcy  before  the  receipt  of  the  money  ;(a)  and  he  stated, 
on  his  cross-examination^  that  the  assignment  was  prepared  by  him,  and  executed 
at  the  office  of  Atkinson,  one  of  the  trustees,  Pusey,  the  other  trustee,  being 
present,  and  executing  it,  but  no  attorney  or  solicitor  was  present  at  the  exe- 
*1721  ^^^^^^  either  by  the  bankrupt  or  the  trusteeB.(6)  It  ^appeared  that 
■*  Pusey  was  the  petitioning  creditor  under  the  commission. 

WUde,  S€«jt.,  for  the  defendant,  submitted,  that  the  plaintiflGs  must  be  non- 
suited. The  instrument  put  in  is  no  act  of  bankruptcy.  It  is  an  assignment  by 
the  bankrupt  of  all  his  property  to  Atkinson  and  FuEcy.  To  make  the  assign- 
ment an  act  of  bankruptcy  it  must  have  been  executed  so  as  to  be  a  legal  £raud ; 
and  Pusey,  the  petitioning  creditor,  being  one  of  the  trustees,  and  present  when 
it  was  executed,  it  is  quite  clear  that  it  cannot  be  so  considei^. 

Hittchinttrnj  for  the  plaintiSs,  contended;  that  although  it  might  not  be  an 
act  of  bankruptcy  whicn  would  support  the  commission,  yet  it  was  a  sufficient 
act  to  support  the  action  against  the  defondant. 

TiNDAL,  C.  J.     It  is  perfectly  clear,  that  this  is  not  such  an  act  of  bankrupt- 
cy as  would  support  the  eommission ;   and  I  think  it  is  such  an  act,  that  the 
*1731  P^^^^oi^^^g  creditor  is  estopped  from  setting  it  up  for  any  purpose,  as  '''it 
^  was  evidently  conoerted  between  him  and  the  banknipt.    I«m  of  opinion 
that  the  plaintiffs  must  be  caUed.(c)  Nonsuit. 

Siorksj  Seijt.,(€f)  and  HukMnKmj  for  the  plaintiffs. 

WUdey  Seijt.,  and  Smithy  for  the  defraidant. 

[Attorneys — D.  JaneSj  and  Ph^ppsJ] 

who,  accordintdy,  pledged  them ;  and  five  weeks  afterwarde  paid  over  the  amount  to  the  de- 
fendant : — Held,  that  the  aaaigneea  of  R.,  who  had  committed  an  act  of  bankruptcy  before  the 
arrest,  might  recover  the  money  paid  to  the  defendant  in  an  action  for  monev  haa  and  received, 
although  the  defendant  was  not  privy  to  the  taking  of  the  ^oods  by  the  sheriff's  officer,  and 
although  the  money  paid  to  the  defendant  was  not  the  identical  money  raised  by  the  pledge.'* 

(a)  The  S2d  section  enacts,  "  That  all  payments^  really  and  bona  fide  made,  or  which  shall 
hereafter  be  made  by  any  bankruptf  or  by  any  person  on  his  behalf,  be/ore  the  date  and  issuing 
of  the  commission  against  such  oankrupt,  to  any  creditor  of  such  bankrupt  (such  payment  not 
being  a  fraudulent  preference  of  such  creditor),  shall  be  deemed  validi  notwithstanding  any 
prior  act  of  bankruptcy  by  such  bankrupt  committed  ;  and  all  payments,  really  and  bona  fide 
made,  or  which  shall  hereafter  be  made  to  anv  bankrupt  before  the  date  and  issuing  of  the 
commission  against  such  bankrupt,  shall  be  aeemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  banknipt  committed ;  and  such  creditor  shall  not  be  liable  to  refund  the 
same  to  tluB  assignees  of  such  bankrupt,  provide  the  verson  so  dealing  with  the  said  bankrupt 
had  not,  at  the  time  of  sueh  payment  by  or  to  such  bankrupt,  notice  of  any  act  of  bankruptcy  by 
such  bankrupt  committed. 

(6)  Vide  section  4,  of  the  6  Geo.  4,  c.  16,  which  is  as  fbllowB :  "  And  be  it  enacted,  that 
where  any  such  trader  shall,  after  this  act  shall  have  come  into  eflect,  execute  any  conveyance 
or  assignment  by  deed,  to  a  trustee  or  trustees,  of  all  his  estate  and  effects,  for  the  benefit  ot 
all  the  creditors  of  such  trader,  the  execution  of  such  deed  shall  not  be  deemed  an  act  of  bank- 
ruptcy, unless  a  commission  issue  against  such  trader  wiUiin  six  calendar  months  from  the 
execution  thereof  by  such  trader.  Provided,  that  such  deed  shall  be  executed  by  every  such 
trustee,  within  fifteen  days  after  the  execution  thereof  by  the  said  trader,  and  that  the  execu- 
tion by  such  trader,  and  by  every  such  trustee,  be  attested  by  an  attorney  or  solicitor ;  and 
that  notice  be  given  within  two  months  after  the  execution  thereof  by  such  trader,  in  case  such 
trader  reaide  in  London,  or  within  forty  miles  thereof,  in  the  London  Gazette,  and  also  in  two 
London  daily  newspapers ;  and  in  case  such  trader  does  not  reside  within  forty  miles  of  Lon- 
don, then  in  the  London  Gazette,  and  also  in  one  London  daily  newspaper,  and  one  provincial 
newspaper,  published  near  to  such  trader's  residence ;  and  such  notice  shall  contain  the  date 
and  execution  of  such  deed,  and  the  name  and  place  of  abode  respectively  of  every  such 
trustee,  and  of  such  attorney  or  solicitor." 

(c)  The  case  of  Tope  v.  Hockin,  7  B.  d&  C.  101,  decides,  that  **  the  creditors  at  large  of  a 
bankrupt,  represented  by  the  aasi^ees,  cannot  avail  themselves  of  an  act  of  bankruptcy  prior 
to  the  one  on  which  the  commission  is  founded,  but  which  the  petitioning  creditor  could  not 
take  advantage  of  on  account  of  being  priv^  to  it,  inasmuch  as  the  asugnees  derive  all  their 
riffhts,  under  the  commission,  from  the  petitioning  creditor."  See  also  'Tappenden  v.  Burgess, 
4  East,  230. 

As  to  bona  fide  transactions  after  an  act  of  bankruptcy,  but  without  notice  of  it,  see  the  ease 
of  Hill  and  Another,  Assignees,  v.  Farnell,  9  B.  &  C.  45 ;  and  see  also  the  case  of  Tucker  and 
Another,  assignees  of  Hickman,  a  bankrupt,  v.  Banow,  Gent.,  one,  &«.,  3  C.  &  P.  85,  and 
1  M.  &  Malk.  137. 

C</)  The  learned  Seijeaot  was  at  Westminster,  in  the  Cambridge  Toll  Case. 
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FBARN  V,  LEWIS.     Dec.  16. 

In  ansumpsit  on  a  bill  of  exchange,  to  which  the  statute  of  limitations  was  pleaded,  two  letters 
were  given  in  evidence  to  take  the  case  ont  of  the  statute.  They  were  written  by  the  de- 
fendant to  a  third  person ;  the  first  of  them  stated  that  he  should  be  much  obliged  to  the 
plaintiff  to  withdraw  his  outlawry^  and  added,  that  as  soon  as  his  situation  would  allow,  the 
plaintiff^s  c/at'm,  with  others,  should  receive  that  attention  that,  as  an  honourable  |nao,  be 
considered  them  to  deserve.  The  second  letter  expressed  his  readiness  to  do  anything  to 
satisfy  the  plaintiff  and  all  his  creditors.  No  evidence  was  given  of  any  proceeding  to  out- 
lawry having  been  taken  with  respect  to  the  debt  the  plaintiff  sousht  to  recover.  It  waa 
held,  at  NisiPrius  (the  trial  being  since  the  9  Geo.  4,  c.  U),  that,  under  these  circumstances, 
the  letters  were  not  sufficiently  connected  with  that  debt  to  entitle  the  plaintiff  loa.v^- 
dict,  and  he  was  nonsuited  ;  but  leave  was  given  for  a  motion  to  set  aside  the  nonsuit.  On 
application  afterwards  to  the  Court  of  Common  Pleas,  the  nonsuit  was  confirmed,  a  ruUmn 
for  setting  it  aside  being  refused. 

Assumpsit  on  a  bill  of  exchange  for  800/.  a^nst  the  defendant,  as  acceptor. 
Pleas — The  eeneral  issue  and  the  statute  of  limitations. 

To  take  the  case  out  of  the  operation  of  the  statute,  two  letters,  written  bj 
the  defendant,  were  put  in.  They  were  not  addressed  to  the  plaintiff,  but  to  a 
gentleman  residing  '^'in  London.(a)  The  first  was  dated  on  the  22d  of  r^iyj 
April,  1828,  and  was  as  follows : —  ^ 

^'Mj  dear  Sir, — ^I  am  this  day  favoured  with  yours,  and  feel  obliged  by  the 
offer  of  assistance  to  settle  with  Mr.  FearUj  and  in  the  present  stage  of  my  a&irs 
I  can  only  say  I  shall  feel  much  indebted  to  Mr.  Fearn  to  vnthdraw  his  oudamyj 
and,  as  soon  as  common  decency  and  my  situation  will  allow,  Mr.  Feam's  c^atim, 
with  others,  shaU  receive  thai  attention  thai,  as  an  honourable  man,  Iconnder 
them  to  deserve^  and  which  has  been,  and  is,  m^  intention  to  pay  them.  I  can- 
not conclude  without  saying  I  must  be  allowed  time  to  arrange  my  affiurs.  If 
I  am  proceeded  against,  every  exertion  of  mine  will  be  rendered  abortive,  and 
the  Bench  or  France  must  be  my  destination ;  and  any  one  who  reads  my 
father's  will  will  soon  see  how  I  am  situated.'' 

The  second  letter  was  dated  the  12th  of  July,  1828,  and  was  in  these 
terms: — 

''  Dear , — ^I  beg  leave  to  apologize  for  any  neglect  in  regard  to  answering 

your  kind  letter,  and  assure  you  Mr.  M.  was  desired  to  call  on  you  when  in 
town,  and  to  arrange  with  Mr.  Fearn ;  however,  as  it  now  appears  he  has  not 
done  so,  allow  me  to  say,  I  am  ready  and  willing  to  do  anything  and  everything 
to  satisjy  Mr.  Fearn  and  all  my  creditors;  and  my  only  regret  is,  that,  by  the 
way  my  father  has  left  me,  I  am  totally  unable  to  do  more  than  give  up  (which 
I  do  by  deed)  almost  the  whole  of  my  income  to  my  creditors,  and  no  man  can 
do  more ;  and  if  I  am  put  into  prison,  not  one  penny  will  my  creditors  ever 
receive.  For  the  truth  of  this  I  refer  you  now  to  my  father's  will,  and  declare 
to  you  I  am  not  worth  one  pound ;  and  this  place  is  mine  to  live  in,  but  every- 
thing is  left  as  heir-looms,  and  cannot  be  touched  by  any  process;  and  if  r*i75 
^y  person  is  laid  hold  of  I  never  mean  to  put  in  baU,  but  surrender.  ^ 
Let  me  hear  from  you,  and  I  am,"  &c. 

Wilde,  Serjt.,  for  the  defendant,  contended,  that  the  plea  of  the  statute  must 
prevail,  as  no  intention  to  hold  out  any  promise  of  present  payment  was  to  be 
inferred  from  the  letters.  He  cited  Tanner  t;.  Smart,(6)  and  A'Court  r. 
Cross,  (c) 

BompaSf  Serjt.,  on  the  same  side.  A  man  may  say  I  do  not  mean  to  bind 
myself,  I  will  do  all  that  an  honourable  man  ought,  but  at  present  I  am  not  in 
a  situation  to  pay.     The  case  of  Eyton  v.  Bolt,  1  Bing,  106,  is  an  authority  to 

(a)  In  the  case  of  Peters  v.  Brown,  4  Esp.  N.  P.  C.  46,  Lord  Kenyon  held,  that  an  ac- 
knowledgment  to  a  stranger  was  sufiicient. 

{b)  SB.&,  C.  603,  that  case  decides,  that  a  defendant's  saying  "  I  cannot  pay  the  debt  at 
present,  but  will  pay  it  as  soon  as  I  can,"  is  not  sufficient  to  take  a  case  out  of  the  statute  of 
limitations  without  proof  of  his  ability  to  pay. 

(c)  3  Bing.  329.  Defendant  being  arrested  on  a  debt  more  than  six  years  old.  said,  "  I  know 
;.t  ;•  ?r®  J??j'"®"«y»  t"'  ^^  .***"  ^,«^^«  "  on  •  three-penny  receipt  stamp,  and  I  wiU  never 
MLVOM  ^Und    ^^  ^       *°  acknowledgment  as  would  revive  the  debt  againat  a  plea  of  the 
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Bhow,  tbat  where  a  defendant  is  applied  to  for  the  payment  of  a  debt  barred  by 
the  statute,  and  sajs,  that  he  shonld  be  happy  to  pay  it  if  he  could,  the  ability 
to  pay  must  be  shown  in  order  to  entitle  the  plaintiff  to  recover. 

TiNDAL,  C.  J.  The  provision  of  the  new  statute  is,  that  no  acknowledg- 
ment by  words  shall  deprive  a  party  of  the  benefit  of  the  statute  of  limitations, 
unless  such  acknowledgment  is  in  writing  and  signed  by  the  party.  Looking  at 
the  acknowledgment  in  the  present  case,  I  must  see,  either,  by  the  largeness  of 
it,  that  it  specifically  amounts  to  this  debt,  or,  from  other  oircumstances,  as  the 
wording  of  it,  that  it  applies  to  it. 

*17fil  Taddy^  Seijt.  I  submit,  that  they  must  show  that  '^'there  is  some 
-'  other  claim  to  which  the  letters  can  apply.  In  the  case  of  Tanner  v. 
Smart,  it  is  settled,  that  a  bare  acknowledgment  is  sufficient.  The  case  of  A' Court 
17.  Cross  does  not  apply,  because  there  was  a  distinct  negation  of  any  promise. 
But  here,  there  is  nothing  to  repel  the  acknowledgment  of  the  debt.  The  last 
letter  states,  that  a  person  had  been  desired  to  call  and  arrange  with  the  plain- 
tiff, and  then  goes  on  to  say,  that  he,  the  defendant,  is  ready  and  willing  to  do 
anything  and  everything  to  satisfy  Mr.  Feam  and  all  his  creditors ;  and  the 
subsequent  part  about  the  deed  and  his  father's  wOl,  &c.,  is  no  more  than  a 
statement  of  his  oircumstances,  and  does  not  amount  to  any  refusal  to  pay. 

Moody,  on  the  same  side.  The  terms  of  the  letter  do  not  refer  to  any  parti- 
cular debt,  but  they  mention  ike  daim  of  Mr.  Feam,  and  that  will  apply  to 
whatever  claim  Mr.  Feam  may  set  up.  The  case  of  Frost  v.  Bengough(a)  is 
precisely  in  point. 

TiNDAL,  C.  J.  In  that  case  the  acknowledgment  was  of  a  general  nature, 
not  applying  to  any  particular  claim.  Here  my  difficulty  is,  that,  in  the  first 
^1771  ^^^^^  ^  claim  is  spoken  of,  as  to  which  Mr.  Feam  had  proceeded  to  '^'out- 
*'  lawry.  It  is  you  who  are  to  take  the  case  out  of  the  statute,  and  I 
think  you  should  show  the  fact  of  the  outlawry.  If  I  could  look  at  this  record 
and  sec  that  there  was  any  appearance  of  a  proceeding  to  outlawry,  I  should 
know  how  to  deal  with  it,  but  I  cannot  see  that  this  can  apply. 

Moody.  Taking  the  letters  together,  the  acknowledgment  applies  to  the  claim, 
and  the  outlawry  may  only  apply  to  a  part  of  that  claim,  and  is  not  of  necessity 
to  be  taken  to  apply  to  the  whole,  particularly  as  one  of  the  letters  speaks  of 
Mr.  Feam  as  a  creditor.  The  letter  also  is  dated  before  the  record,  and  there 
may  have  been  a  previous  intention  to  proceed  to  outlawry,  which  may  have  been 
afterwards  abandoned. 

TiNDAL,  C.  J.  I  think  you  must  show  a  little  more  specifically  and  pointedly 
that  this  acknowledgment  applies  to  the  particular  debt.  The  new  statute  says, 
that ''  no  acknowledgment  or  promise  by  word  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract"  &c.,  '^ unless  such  acknowledgment 
or  promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby."  It  becomes,  therefore,  the  duty  of  the  party  who  is 
to  take  a  case  out  of  the  statute  to  show  affirmatively  that  the  acknowledgment 
applies  distinctly  to  the  debt.  I  do  not  think  I  ought  to  call  upon  the  defendant 
in  this  case  to  show  negatively  that  there  is  any  other  debt  to  which  it  can 
apply.  This,  after  the  best  consideration  I  can  give  to  the  subject,  is  the  con- 
closion  at  which  I  think  I  ought  to  arrive,  and,  therefore,  I  shall  direct  the 
plaintiff  to  be  nonsuited ;  but  I  will  give  him  leave  to  move  the  Court  to  have  a 
verdict  entered  for  him.  Nonsuit,  with  leave  to  move. 

(a)  8  J.  6.  Moore,  108,  and  1  Bins.  266.  Where,  in  an  action  on  a  promiasory  note,  the 
defendant  pleaded  the  atatute,  and  the  plaintiff  ffave  in  evidence,  aa  proof  of  acknowledgment 
within  aix  yeara,  a  letter  fW>m  the  defendant  to  him,  atating,  that  "  buaineaa  called  him  to  L., 
but  ahould  he  be  fortunate  in  his  adventures,  the  plaintiff  might  depend  on  seeing  him  at  R., 
otherwise  that  he  roust  arrange  matterawith  the  plaintiff  as  circumstances  would  permit;'* 
and  the  defendant  did  not  show  that  there  were  any  other  matters  besides  the  promiasory 
aote  to  which  this  letter  could  reCier : — Held,  that  it  waa  properly  left  to  the  Jurv  to  decide 
arhether  such  letter  referred  to  the  matter  of  the  note,  ana  was  a  sufficient  ackoowledgment  to 
ake  the  case  out  of  the  statute ;  and  the  Jury  having  found  in  the  affirmatiTe,  held,  that  tfa« 
vierdict  waa  conclusive." 
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^Tadd^f  Seijt.,  and  Moody j  far  the  plaintiff.  ^«-g 

Wiidtj  and  BompaSf  Serjts.,  for  the  defendant.  ^ 
[AttomejB— ^.  TT.  Young,  and  Winter^  WiUianu  ds  Cb.] 


On  the  first  day  of  the  ensuing  Hilary  temii  Toddy,  Serjt.,  moved,  pursuant 
to  the  leave  given,  but  the  Court  Befosed  a  rule.(a) 

(a)  For  the  accoimt  of  the  motion,  dtc.,  aee  3  Bloore  &  Payne's  Reportf. 


COURT   OF  KING'S  BENCH. 

ADJOURNED  SITTINOS  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1829. 

BBVORE  LORD  TXN1XBD8K,  0.   1. 


WYNNE  V.  CROSTHWAITE.(a)    Ja».  20. 

la  debt  on  a  bond,  purporting  to  be  for  a  loan  on  re$p&ndenJtia  on  an  East  India  ship,  to  wbi^ 
two  aeta  of  special  pleaa  were  pleaded,  one  aet  alleging  uaury,  and  the  other  illegality  ander 
the  statute  19  Geo.  2,  c.  37,  a.  5,  it  was  left  to  the  Jury  to  say  whether  it  was  a  honafdi 
transaction  on  reswrndemtia,  or  a  loan  on  usury: — Held,  on  motion  for  a  new  trial,  the  Jnrj 
having  found  for  toe  plaintiflf,  that  the  question  was  sufficiently  left  to  the  Jury,  and  that  it 
waa  ndt  necessary,  notwithstanding  the  proviaione  of  the  19  Geo.  2,  to  leave  it  as  a  distinct 
question  for  them  to  say,  whether  the  money  was  or  was  not  lent^  to  a  person  who  had  no 
interest  in  or  goods  on  board,  the  vessel : — SemUe,  that  pleas  of  illegahty  under  the  aboTt 
statute  shoulo  contain  an  allegation  that  the  money  boirowed  was  not  intended  to  be  laid 
out  in  the  purchase  of  goods  to  be  put  on  board  the  veaael. 

Debt,  on  a  bond  for  6,000/.,  with  counts  for  money  lent,  money  paid,  Ac. 

*The  defendant  craved  oyer  of  the  bond,  which  was  set  out  as  fol-  p^iyg 
lows : — "  Know  all  men,  bv  these  presents,  that  we,  John  Wilkinson,  ^ 
second  officer  of  the  Lowther  Castle,  in  the  service  of  the  Honourable  East 
India  Company,  John  Crosthwaite  and  James  Hullock,  of  Fenchurch  Street, 
and  Richard  Pain,  of  Lloyd's  Coffee  House,  London,  Ckntlemen,  are  held,  and 
firmly  bound,  to  Peter  Wynne,  of  Paternoster  Row,  London,  Stationer,  in  the 
sum  or  penalty  of  6,0007.,  of  good  and  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  Peter  Wynne,  or  to  his  certain  attorney,  executors,  administra- 
tors, or  assigns ;  to  which  payment  well  and  truly  to  be  made,  we  bind  ourselves 
jointly  and  separately,  and  each  of  us  by  himself,  and  each  of  our  heirs,  execs- 
tors,  and  administrators,  firmly  by  these  presents  sealed  with  our  seals.  Dated 
this  1st  day  of  March,  in  the  sixth  year  of  the  reign  of  our  Sovereign  Lord 
Gkor^e  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britam  and  Ireland,  King,  defender  of  the  fiuth,  and  in  the  year  of  our  Lord 
1825.  ''  Whereas,  the  above-named  Peter  Wynne,  on  the  day  of  the  date  above 
written,  advanced  and  lent  unto  the  said  John  Wilkinson,  John  Crosthwaite, 
James  Hullock,  and  Richard  Pain,  the  sum  of  3^000/.  upon  the  goods,  mer- 
chandise, and  effects  laden  and  to  be  laden  on  board  the  good  ship  or  vessel 
oalled  the  Lowther  Castle,  now  riding  at  anchor  in  the  River  of  Thames,  ontr 
ward  bound  to  China,  and  whereof  Thomas  Baker  is  commander.  Now,  the 
oondition  of  this  obligation  is  such,  that  if  the  said  ship  or  vessel  do  and  disUf 

(a)  Omitted,  ante,  p.  180. 
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with  all  conyenient  speed,  proceed  and  sail  from  and  out  of  the  said  Biver  of 
Thames  on  a  voyaee  to  any  port  or  place,  ports  or  places  in  the  East  Indies, 
China,  Persia,  or  elsewhere  beyond  the  Cape  of  Good  Hope,  and  from  thence 
do  and  shall  sail,  return,  and  come  back  into  the  said  River  of  Thames,  at  or 
before  the  end  and  expiration  of  thirty-six  calendar  months,  to  be  acconnted 
from  the  day  of  the  date  above  written,  and  there  to  end  her  said  intended  voy- 
*lQ(fi  ^  {^^^  dangers  and  ^casualties  of  the  seas  excepted) ;  And  if  the  said 
^  tJohn  Wilkinson,  John  Crosthwaite,  James  Hullock,  and  Richard  Pain, 
they  or  either  of  them,  their  or  either  of  their  heirs,  executors,  or  administra- 
tors, do  and  shall,  witiiin  thirty  days  next  after  the  said  ship  or  vessel  shall  be 
returned  to  the  said  port  of  London  from  her  said  intended  voyaee,  or  at  and 
upon  the  end  and  expiration  of  the  said  thirty-six  calendar  months,  to  be  ac- 
counted as  aforesaid  (which  of  the  said  times  shall  first  happen),  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  Peter  Wynne,  or  to  his  executors, 
administrators,  or  assigns,  the  full  sum  of  3,660^.  of  lawful  money  of  Great 
Britain,  together  with  45^.  of  like  money  per  calendar  month  for  each  and  every 
calendar  month,  and  so  proportionably  for  a  greater  or  lesser  time  than  a  calen- 
dar month,  for  all  such  time  and  so  many  calendar  months  as  shall  be  elapsed 
and  run  out  of  the  said  thirty-six  calendar  months  over  and  above  twenty  calen- 
dar months,  to  be  accounted  from  the  day  of  the  date  above  written ;  or  if  in 
the  said  voyage,  and  within  the  said  thirty-six  calendar  months  to  be  accounted 
as  aforesaid,  an  utter  loss  of  the  said  ship  or  vessel  by  fire,  enemies,  men-of- 
war,  or  any  other  casualties,  shall  unavoidably  happen;  and  the  said  John 
Wilkinson,  John  Crosthwaite,  James  Hullock,  and  Richard  Pain,  their  heirS| 
executors,  or  administrators  do  and  shall,  within  six  calendar  months  next  after 
such  loss,  well  and  truly  acocount  for  (upon  oath  if  required),  and  pay  unto  the 
said  Peter  Wynne,  or  to  his  executors,  administrators,  or  assigns,  a  just  and 
proportionable  average  on  all  the  goods  and  effects  of  the  said  John  Wilkinson 
carried  from  England  on  board  the  said  ship  or  vessel,  and  the  net  proceeds 
thereof,  and  on  all  other  goods  and  effects  which  the  said  John  Wilkinson  shall 
acquire  during  the  said  voyage  for  or  by  reason  of  such  goods,  merchandises, 
and  effects,  and  which  shall  not  be  unavoidably  lost ;  then  the  above-written 
obligation  to  be  void  and  of  none  effect,  else  to  stand  in  full  force  and  virtue. 
"^1811  ^  ^^^  ^^  "^^P  Lowther  Castle  should  return  to  '^the  port  of  London 
^  previous  to  the  expiration  of  eighteen  calendar  months  from  the  date  of 
this  bond,  this  bond  is  not  to  become  payable  till  the  expiration  of  the  said 
eighteen  months,  say  seventeen  months  and  thirty  days  grace." 

The  defendant  pleaded — -Jirsty  non  est  factum. 

He  secondly  pleaded  that  the  bond  ''  was  made  and  entered  into  by  him  unde^ 
and  by  virtue  and  in  pursuance  of  a  certain  corrupt  contract  made  between  the 
plaintiff  and  him,  for  the  payment  of  usurious  interest  on  the  sum  of  3,000/. 
lent  and  advanced  by  the  plaintiff  to  him.  The  third  plea  stated  the  bond  to 
have  been  given  in  pursuance  of  a  corrupt  agreement  made  between  the  plaintiff 
and  cUl  ike  Migors  named  in  the  bond,  for  the  payment  of  usurious  interest 
upon  the  same  sum. 

The  fourth  plea  stated,  that  the  bond  was  made  in  pursuance  of  a  certain 
unlawful  contract  and  agreement  made  after  the  1st  day  of  August,  1746,(a) 

(a)  The  statute  19  Geo.  2,  c.  37,  b.  5,  enacts,  that  from  and  after  the  let  day  of  August,  174fi, 
all  and  every  sum  and  sums  of  money  to  be  lent  on  bottomrv  or  at  rcfpon/ientia,  upon  an^ 
ship  or  ships  belonging  to  any  of  his  Majestv's  subjects,  bouna  to  or  from  the  East  Indies, 
shall  be  lent  only  on  toe  ship  or  on  the  merchandise  or  effects  laden  or  to  be  laden  on  boaril 
of  tfuch  ship,  and  shall  be  so  expressed  in  the  condition  of  the  bond,  and  the  benefit  of  saUago 
shall  be  allowed  to  the  lender,  his  agents  or  assigns,  who  alone  shall  have  a  right  to  maan 
assurance  on  the  money  so  lent ;  and  no  borrower  of  money  on  bottomry,  or  at  retpondenlui 
as  aforesaid,  shall  recover  more  on  any  assurance  than  the  value  of  his  interest  on  the  ship,  c¥ 
in  the  merchandises  or  eflects  laden  on  board  of  such  ship,  exclusive  ofthe  money  so  borrowed*; 
and  in  case  it  shall  appear  that  the  value  of  his  share  m  the  ship,  or  in  the  merchandises  or 
eflects  laden  on  boara,  doih  not  amount  to  the  fiill  sum  or  sums  he  hath  borrowed  as  aforoaaid, 
each  borrower  shall  be  responsible  to  the  lender  for  so  much  of  the  money  borrowed  as  ha 
hath  not  laid  out  on  the  ship,  or  merchandises  laden  thereon,  with  lawful  interest  for  the  tamtf , 
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between  the  *plaintiff  and  defendant,  whereby  it  was  agreed,  "that  the  pici^.> 
Baid  plain tiiBT  should  lend  and  advance  unto  the  said  defendant  the  sum  of  ^ 
8,000/.,  and  should  forbear  and  give  day  of  payment  thereof  unto  the  said 
defendant,  for  the  time  and  times,  upon  the  terms  and  conditions  in  the  said 
condition  of  the  said  writing  obligatory  mentioned ;  and  further,  that  the  said 
John  Wilkinson  and  the  said  defendant,  and  the  said  James  Huliock  and  Bich- 
ard  Pain,  who,  at  the  time  of  making  the  said  unlawful  contract  and  agreement, 
?iad  not  shipped  or  laden  any  wares  or  merchandises  in  or  on  board  the  said  ship 
or  vessel,  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  on  the 
said  intended  voyage  therein  mentioned,  should  not,  nor  should  any  or  either  of 
them,  load  or  ship  any  wares  or  merchandises  in  or  on  board  of  the  said  ship  or 
vessel  on  her  said  intended  voyage ;  and  that,  for  the  purpose  of  securing  unto 
the  said  plaintiff  the  repayment  of  the  said  principal  sum,  &c.,  they,  the  said  John 
Wilkinson,  &o.  should  make  and  execute,  &c.,  the  said  writing  obligatory.'' 
The  plea  then  averred,  that  the  money  was  lent,  and  the  bond  in  fact  executed, 
delivered,  and  received  in  pursuance  of  such  unlawful  agreement.  It  concluded 
with  the  following  allegations  : — "  And  the  said  defendant  in  fact  further  saith, 
that  no  wares  or  merchandises  whatsoever  of  or  belonging  to  the  said  John  Wil- 
kinson, or  to  the  said  defendant,  or  to  the  said  James  HuUock  or  Richard  Pain, 
were  ever  laden  or  intended  to  be  laden  in  or  on  board  of  the  said  ship  or  vessel 
in  the  said  condition  mentioned,  on  the  said  intended  voyage  therein  mentioned ; 
and  that  no  risk  or  hazard  could  therefore  possibly  happen  to  the  said  plaintiff 
of  losing  the  said  sum  of  3,000/.,  or  any  part  thereof;  and  that  the  sealing  or 
delivery  of  the  said  writing  obligatory,  in  the  said  first  count  mentioned,  was 
a  mere  colourable  pretext  and  unlawful  device;  and  that  the  said  contract  or 
Agreement  was  an  unlawful  wagering  contract,  made  and  entered  into  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby  and  by  force 
of  the  *same  statute,  the  said  supposed  writing  obligatory  in  the  said  first  pic|  ^o 
count  mentioned,  was  and  is  wholly  void  in  law,"  &o.  Ac.  ^    ^ 

The  fifth  plea  stated  the  contract  to  be,  that  the  plaintiff  should  lend  and 
advance  the  money  to  Wilkinson,  for  tlieuseofthe  defendant. 

The  sixth  plea  stated,  that,  at  the  time  of  making  the  contract,  &c.,  the  said 
ship  or  vessel  called  the  Lowther  Castle,  being  then  a  ship  belonging  to  certain 
liege  subjects  of  our  Lord  the  King,  was  then  riding  at  anchor  in  the  River 
Thames,  and  bound  on  a  voyage  to  the  East  Indies  and  China ;  and  that  t*hr 
said  defendant  was  not  then  in  any  respect   interested  in  any  goods,  wares,  mrr- 
chandises,  or  effects  of  the  said  John  Wilkinson,  shipped,  or  intended  to  be  shipped. 
on  board  of  the  said  ship  or  vessel,  of  aU  which,  dsc,  the  ^aid plaintiff  had 
notice  ;  and  thereupon,  after  the  1st  day  of  August,  1746,  &o.,  it  was  corruptly, 
and  against  the  form  of  the  statute,  &c.,  agreed  by  and  between  the  said  plain- 
tiff and  the  said  defendant,  that,  &c.     [The  plea  here  set  out  almost  in  the  same 
terms  a  similar  contract  to  that  mentioned  in  the  fourth  plea,  with  similar  aver- 
ments of  the  lending  of  money  and  the  sealing  and  delivering  of  the  bond,  and 
then  proceeded  as  follows]  : — And  the  said  defendant  in  fact  further  saith,  that 
the  said  ship  or  vessel  did  afterwards  proceed  upon  and  perform  the  said  last- 
mentioned  intended  voyage,  and  returned  in  good  safety  to  London,  to  wit,  &c., 
at,  &c.     And '  that  no  goods,  wares,  merchandises,  or  effects  of  the  said  JoHm 
Wilkinson,  were  at  the  time  of  the  making  of  the  said  last-mentioned  corrapt 
and  unlawful  agreement,  nor  at  any  time  after  during  the  continuance  of  the 
same  voyage,  or  before  the  return  of  the  said  ship  or  vessel  from  the  said  voy- 
age to  London,  shipped  in  or  on  board  of  the  said  ship  or  vessel  in  which  he  the 
said  defendant  usas  in  any  respect  interested;  and  the  said  defendant  in  fact 
further  saith,  that  the  said  last-mentioned  contract  was  an  unlawful  wagering 
contract,  and  the  said  writing  obligatory  a  shift  and  contrivance,  under  colour 
and  pretence  *of  a  loan  upon  respondentia  upon  the  goods  and  effects  of  p^-fQi 
the  said  John  Wilkinson,  shipped  in  and  on  board  of  the  said  ship  or  ^ 

tOjMther  with  the  assurance,  and  all  other  charges  thereon,  in  the  proportion  the  money  not 
SSdly^LS"  ^        "^^^  °^^^  **°*'  notwithstanding  the  ship  and  merchandiwa  bo 
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ressel  in  the  said  last-mentioned  voyage,  to  secure  to  the  said  plaintiff  more  than 
at  the  rate  of  bl.  per  centy"  &c.  &c. 

The  seventh  plea  stated,  that,  at  the  time,  &c.  ^'  no  goods,  wares,  merchandises, 
or  effects  of  the  said  John  Wilkinson,  or  of  the  said  defendant,  or  either  of 
them,  were  shipped,  or  intended  to  he  shipped,  on  board  of  the  said  ship  or  ves- 
sel;" of  which  fact  it  averred  that  the  plaintiff  had  notice.  In  other  respects  it 
was  similar  to  the  sixth  plea. 

The  eighth  plea  was  similar  to  the  sixth  and  seventh,  except  that  it  only 
averred  that,  at  the  time,  &o.,  no  goods,  &o.,  of  the  said  defendant  were  put  on 
board,  or  intended  to  be  pat  on  board. 

The  ninth  plea  contained  no  averment  as  to  the  goods  put,  or  intended  to  be 
put,  on  board. 

The  tenth  plea  was  nil  debet  to  the  money  connts. 

The  plaintiff,  in  his  replication,  joined  issue  upon  the  pleas  of  non  est  factum 
and  nU  debet.  He  then  replied  to  each  of  the  first  five  special  pleas,  that  the 
writing  obligatory,  in  the  declaration  mentioned,  was  made  by  the  defendant ^r 
a  good  and  lawful  consideration,  and  not  in  pursuance  of  the  corrupt  and  unlauh 
ful  agreement,  or  for  the  purposes  mentioned  in  it. 

The  replication  to  the  seventh  plea,  in  addition  to  the  statement  that  the  bond 
was  given  for  a  lawful  consideration,  contained  these  words, ''  and  without  the  said 
plaintiff  having  notice  that  no  goods,  wares,  merchandises,  or  effects  of  the  said 
John  Wilkinson,  or  of  the  said  defendant,  or  either  of  them,  were,  at  the  time 
of  the  making  of  the  said  supposed  agreement,  shipped,  or  intended  to  be 
shipped,  on  board  of  the  said  ship,"  &c.  The  replications  to  the  eighth  and 
ninth  pleas  were  similar  to  those  to  the  second,  third,  fourth,  fifth,  and  sixth. 

The  defendant  joined  issue  upon  these  replications. 

From  the  evidence  on  the  part  of  the  plaintiff,  it  appeared  that  Wilkinson, 
^l^^l  ^^^  ^^^  obligor  in  the  bond,  was,  as  '^stated  there,  second  officer  of  the 
^  Lowther  Castle,  a  ship  in  the  East  India  Company's  Service;  that 
Crosthwaite,  the  defendant,  the  second  obligor  in  the  bond,  was  the  managing 
owner  of  that  vessel ;  that  the  plaintiff,  who  was  a  stationer  in  the  city,  was  in 
the  habit  of  lending,  on  respondentia,  extensively  to  persons  in  the  East  India 
trade  only ;  that  the  defendant,  and  HuUock,  the  third  pbligor  in  the  bond,  had 
made  an  aJidavit,  in  which  it  was  stated,  that  they  and  Wilkinson  were  part 
owners  of  the  vessel  in  question ;  that  when  the  bond  was  executed,  the  plain- 
tiff signed  a  check  for  2,992/. ;  and  that  an  insurance  had  been  effected  by 
him  on  the  bond  as  a  respondentia  bond.  It  was  admitted,  that  the  ship  sailed 
on  her  voyage  and  returned  in  about  fourteen  months. 

.  From  the  cross-examination  of  one  of  the  plaintiff^s  witnesses,  it  appeared 
that  the  plaintiff  had,  previously  to  the  transaction  in  question,  discounted  for 
Crosthwaite,  the  defendant,  and  for  Pain,  in  conjunction  with  him — ^Pain  was 
the  fourth  obligor  in  the  bond. 

Brougham,  &r  the  defendant.  The  defence  in  this  case  is  twofold — First, 
that  usury  was  contemplated — and  Secondly,  that,  if  it  was  a  loan  on  respon^ 
dentia,  it  was  not  such  as  the  law  allows.  With  respect  to  the  first,  if  parties 
intending  merely  to  lend  and  borrow  have  recourse,  as  a  shift,  to  a  pretence  of 
remmdentia,  it  is  usury,  and  the  bond  is  void.  In  the  case  of  Lord  Chesterfield 
V.  Janson,(a)  Lord  Hmwicke  says :  ''  Though  money  is  to  be  advanced  upon  a 
risk,  which,  upon  a  contingency,  may  be  totally  lost,  it  is  still  a  loan  of  money, 
and  all  the  books  treating  of  bottomrv  call  it  money  lent  on  bottomry.  Besides, 
this  is  plain,  by  the  express  words  of  the  statute  11  Hen.  7,  c.  8,  which  shows  they 
understood  that  an  Adventure  might  be  inserted  in  a  contract  of  release ;  and  it 
3^1  ft  A1  *^  observable,  that  this,  if  real  and  fair,  exempted  it  from  the  laws  of  usury, 
J  though  at  that  time  all  kind  of  usury  or  taking  interest  was  unlawful.  By 
the  law  of  England,  therefore,  the  insertion  of  a  contingency  will  not  of  itself  pre- 
vent a  oontract's  b^ga  loan.  Consider  the  result  of  the  cases  cited  on  the  statute  of 


2  Ve9. 125,  the  judgment  of  the  Lord  Chancellor  is  at  page  152  of  the  4th  edition  hj 
Bolt,  in  1818. 
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usury,  which  I  will  not  repeat,  but  only  deduoe  proper  and  nttanl  infereno(« 
from  them — Pirst,  if  there  is  a  loan  on  contingency,  in  consideration  whereof  a 
higher  interest  than  the  law  allows  is  contracted  for  forbearance,  if  the  risk  goes 
only  to  the  interest  or  premium,  and  not  to  the  principal  also,  though  real  and 
substantial  risk  is  inserted,  it  is  contrary  to  the  statute,  because  the  money  lent 
is  not  in  hazard,  but  safe  in  all  events,  and  no  regard  is  then  had  whether  the 
contingency  is  real  or  colourable,  as  appears  from  what  Doddridge,  J.,  sajs  in 
Roberts  v,  Tremayn,  who,  by  the  way,  takes  it  for  granted  that  such  a  loan  may 
be  with  us  on  contingency.  Next,  if  the  contingency  extends  to  both,  and  there 
is  a  higher  rate  than  the  law  allows,  regard  is  had  whether  a  bond  /ide  risk  is 
created  by  the  contingency,  ar  whether  only  colourable  ;  for^  if^i  cowit  of  2riw 
hold  it  contrary  to  Oie  statiUe,  becatue  it  i»  an  evasion  to  get  out  of  the  MtatfUCj 
which  is  prohibited  by  the  law  iitelf," 

Now,  it  appears,  in  the  present  case,  from  the  evidence  of  one  of  the  plaintiff*  s 
witnesses,  that  the  plaintiff  had  been  lending  money  before  to  Crosthwaite,  and 
from  this  it  may  he  inferred,  that  the  advance  was  a  loan  to  him  at  usorioas 
interest,  and  not  really  a  transaction  of  respondeniia. 

In  the  second  view  of  the  case,  the  question  will  be  under  the  6th  section  of 
the  19  Geo.  2,  c.  87,(a)  whether  Wilkinson  was  really  the  borrower  or  not  I 
shall  prove  *that  Crosthwaite  was  the  borrower,  and  that  Wilkinson  was  pctgy 
merely  a  nominal  party.  Crosthwaite  neither  had,  nor  intended  to  have,  *- 
any  goods  on  board.  But  even  if  the  loan  was  in  reality  to  Wilkinson,  it  would 
not  be  legal ;  for  I  shall  show  that  he  had  not  any  interest  in  the  cargo,  becaiue 
he  had  sold  his  privilege  of  stowage,  which  belonged  to  him  as  an  officer  of  the 
ship.  The  question  of  usury  will  be  a  question  for  the  Jury.  The  question 
upon  the  statute  will  resolve  itself  into  a  matter  of  law. 

Lord  Tentkrden,  C.  J.  At  present  it  strikes  me  that  there  is  only  one  ques- 
tion, viz,  whether  this  was  usury.  The  ground  of  the  prohibition  is,  that  it  is  a 
colour. 

On  the  part  of  the  defendant,  it  was  first  proved  by  a  clerk  in  the  house  of 
Lees  &  Co.,  who  were  the  defendant's  bankers,  that  he  received  payment  from 
Perring  &  Co.  on  behalf  of  the  firm  of  Wilkinson  &  Crosthwaite  (Crosthwute 
being  then  the  only  surviving  member),  of  the  check  for  2,992^.,  which  the  plain- 
tiff had  signed.  It  appeared  that  the  Mr.  Wilkinson  who  had  been  in  partoer- 
ship  with  Crosthwaite  was  an  uncle  of  the  Mr.  Wilkinson  who  executed  the 
bond. 

Mr.  Pain,  the  fourth  obligor,  was  then  called  as  a  witness,  he  was  objected  to 
on  the  part  of  the  plaintiff,  on  tiie  ground  that  he  was  liable  to  an  action  for  cod- 
tribution. 

On  the  part  of  the  defendant,  it  was  answered,  that  th^  money  having  bees 
proved  to  have  passed  into  the  hands  of  the  defendant,  he  oould  not  maintain  aoj 
action  for  contribution  in  respect  of  it. 

To  this  it  was  replied,  on  the  part  of  the  plaintiff,  that  the  argument  on  the 
part  of  the  defendant  assumed  the  very  point  in  issue,  vix.  that  the  defendant 
was  the  only  prineipal,  whereas  that  fact  was  not  established,  and  on  the  hee  of 
the  bond  they  all  appeared  as  principals. 

*Lord  Tenterden,  C.  J.    In  general,  a  co-obligor  cannot  be  a  witness,  r^^gg 
My  difficulty  is,  that  it  is  not  at  present  established  that  the  defendant  was  ^ 
the  principal.     The  money  might  have  got  into  his  hands  from  any  of  the  other 
parties.     I  think  that  the  witness  must  be  released. 

Proper  releases  were  then  produced,  and  the  witness  was  allowed  to  be  exa- 
mined. He  stated,  that  he  had  known  the  defendant  nearly  thirty  years,  and  the 
pkintiff  for  several  years  previous  to  the  year  1825 ;  and  that,  on  sevml  occa- 
sions, before  that  time,  the  plaintiff  had  discounted  bills  drawn  by  him  (the 
witness)  and  accepted  by  the  defendant;  that,  in  the  month  of  Febmaiy,  1825, 

(a)  Vide  ante,  p.  181,  where  that  section  is  set  out,  the  title  of  the  act  is,  "  An  set  to  regu- 
late insurance  on  ships  bebnging  to  the  sufagecta  of  Great  Britain,  and  on  merchsodisei  or 
effects  laden  thereon.*' 
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he  applied  to  the  plaintiflF  to  disoount  for  the  defendant ;  but  he  declined,  sajing, 
that  his  surplus  funds  were  reserved  for  loans  on  respondentia  ;  that,  on  the  next 
day  he  went  again  to  the  plaintiff  by  desire  of  the  defendant,  and  asked  him, 
referring  to  the  Lowther  Castle,  if  he  would  lend  to  the  defendant  on  respon- 
dentia  ;  that  the  plaintiff  said  he  would  not,  as  the  defendant  was  not  an  officer 
of  the  ship,  but  that  he  would  lend  to  the  captain  or  any  officer  of  the  ship, 
and  take  the  defendant's  security ;  and  that  he  afterwards  told  the  plaintiff  that 
Wilkinson  was  to  be  the  principal  in  the  bond. 

Mr.  Wilkinson  was  then  called  and  examined. (a)  He  stated,  that  he  was 
under  obligations  to  the  defendant,  and  that,  in  consequence,  at  his  solicitation, 
he  consented  to  enter  into  a  joint  bond  with  him,  and  went  to  the  plaintiff, 
whom  he*  had  never  seen  before,  for  the  purpose  of  executing  it;  that  nothing 
was  said  about  his  privilege  of  stowage  (which  he  parted  with  about  that  time,  but 
whether  before  or  after  he  could  not  tell);  that  he  had  not  given  any  authority 
to  Pain  or  the  defendant,  or  anybody  else,  to  borrow  money  of  the  plaintiff  for 
him;  that  he  did  not  receive  any  of  the  money,  but  a  check  was  laid  upon 
*1SQ1  *^^^  table,  which  the  defendant  took  up ;  that  the  bond  was  not  read  over 
^  to  him,  as  he  trusted  to  the  defendant ;  that  he  had  not  any  goods  on 
board  the  ship ;  and  that  he  did  not  know,  till  after  his  return,  either  that  the 
bond  was  a  respondentia  bond,  or  that  Pain  had  anything  to  do  with  the  trans- 
action. 

The  only  other  witness  called  for  the  defendant  was  Mr.  Hullock,  and  from 
his  evidence  it  appeared  that  the  defendant  had  the  whole  of  the  money  for 
which  the  bond  was  given ;  that  Pain  became  bankrupt  in  September,  1825 ; 
that  the  plaintiff  applied  to  the  defendant,  who  was  Pain's  principal  creditor, 
and  told  him  that  he  should  prove  under  Pain's  commission ;  that  the  defendant 
objected,  and  said,  he  ought  not  to  prove,  as  the  ship  had  not  arrived,  and  the 
bond  was  not  due;  to  which  the  plaintiff  replied,  that  if  he  got  a  dividend  there 
would  be  so  much  less  for  the  rest  to  pay;  that  a  day  or  two  afterwards  the 
plaintiff  went  again  to  the  defendant,  who  gave  him  two  acceptances,  to  the 
amount  of  600/.,  which  were  subsequently  paid  in  lieu  of  his  proving  against 
Pain's  estate. 

On  the  part  of  the  plaintiff  it  was  contended,  that  he  was  entitled  to  recover, 
as  he  could  not  know  whether  goods  were  shipped  or  not ;  and  that  the  Legis- 
lature had  only  provided,  that,  when  no  goods  were  shipped,  the  borrower  should 
not  be  allowed  to  take  advantage  of  his  own  fraud.  As  to  the  question  of 
whether  it  was  a  respondentia  transaction,  it  was  contended,  that  the  dealing 
between  the  plaintiff  and  defendant,  with  respect  to  the  bills  of  exchange,  showed 
clearly,  that  both  of  them  so  considered  it. 

Lord  Tenterden,  C.  J.,  in  his  summing  up,  said — ^This  is  an  action  on  a  bond 
purporting  to  be  on  respondentia.  The  question  is,  whether  it  was  really  a  loan 
*1  Q01  ^^  respondentia^  or  was  merely  a  loan  to  which  the  form  of  a  ^respondentia 
^  was  given  as  a  colour  to  enable  the  plaintiff  to  get  more  than  legal  inte- 
rest. On  the  face  of  the  instrument  it  purports  to  be  on  respondentia.  If  the 
ship  had  been  lost,  the  money  would  have  been  lost  too.  It  is  of  no  consequence 
to  the  plaintiff,  whether  Wilkinson  allowed  Crosthwaite  to  have  the  money  after- 
wards or  not.  If  you  think  it  was  bond  fide  a  transaction  on  respondentia,  then 
you  will  find  your  verdict  for  the  plaintiff;  if  on  the  contrary,  then  you  will 
find  for  the  defendant.  Verdict  for  the  plaintiff. 

Scarlett,  A.  G.,  Campbell,  Wighiman,  and  J,  H,  lAoyd,  for  the  plaintiff. 

BroughoMi,  and  Chitty,  for  the  defendant. 

[Attorneys — Davis  <&  Richardson,  and  Sandifs  d>  SonJ\ 


In  the  ensuing  Hilary  Term,  Brougham  moved  for  a  new  trial,  on  the  ground 
that  his  Lordship  ought  to  have  kept  the  two  questions  of  usury  and  illegalitj 

(0)  This  witpera  was  released,  as  waa  alao  Mr.  Hullock,  who  waa  examined  after  him. 
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under  the  statute  as  distinct  questions :  and  that  he  should  have  left  it  to  the 
Jury  to  say,  whether  the  loan  was  actually  to  Crosthwaite  or  not,  as  that  was 
material  under  the  act  of  parliament. 

But  the  Court  refused  to  grant  a  rule,  being  of  opinion  that,  in  effect,  the 
direction  to  the  Jury  was  sufficient;  and — 

Parke,  J.,  expressed  a  doubt  as  to  whether  the  defendant's  pleas  went  fai 
enough  to  raise  the  question  of  illegality  under  the  statute,  there  being  no  ayer 
ment  that  it  was  not  intended  to  la^  out  the  money  borrowed  in  the  purchate  of 
goods  to  be  put  on  board  tlie  Mp. 


♦SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1830.  ^^g^ 

BEFORE  LORD  TENTERDEN,   C.    J. 


I 

A 


CARTER  V.  WARNE  and  Another.     Feb.  15. 

Trustees  under  an  assignment  for  the  benefit  of  creditors,  are  entitled  (like  assignees  under 
the  Bankrupt  and  Insolvent  Debtors  Acts),  to  a  reasonable  time  to  ascertain  whether  pro- 
perty held  under  a  lease  by  the  debtor,  can  be  made  available  for  the  benefit  of  the  creditors 
or  not,  but  if  they  act  in  such  a  way  as  to  render  the  premises  of  less  value  to  the  lessor,  or 
deal  with  the  property  as  if  the  lease  were  vested  in  tnem,  they  will,  by  that  conduct,  make 
themselves  personally  liable  for  the  payment  of  rent  and  performance  of  covenants. 

The  declaration  stated,  in  substance,  that  on  the  24th  March,  1824,  by  inden- 
ture between  the  plaintiff  and  one  James  Edwards,  the  said  plaintiff  demised 
to  the  said  James  Edwards,  his  executors  and  administrators,  a  house  and  gar- 
den at  Twickenham,  for  twenty-one  years,  from  the  29th  of  September  ^en 
next  ensuing,  at  the  rent  of  20/.,  payable  quarterly ;  and  that  Eklwards  cove* 
nanted  to  pay  the  rent  and  to  keep  the  premises  in  repair.  It  then  averred, 
that,  on  the  16th  of  May,  1829,  cUl  die  estate^  right,  title,  interest,  term  of  yean 
et  to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatsoever,  of 
%m  the  said  James  Edwards,  of^  in,  and  to  the  said  demised  premises,  with  the 
appurtenances,  by  assignm>ent  thereof  then  and  there  made,  leyall^  came  to  and 
vested  in  the  said  defendants  ;  whereupon  and  whereby  the  said  defendanU  then 
and  there  entered  into  and  upon  all  and  singular  the  said  demised  premises^  with 
the  appurtenances,  and  became  and  were  thereof  possessed,  and  continued  thereof 
possessed,  until  and  upon  the  29th  day  of  September,  1829,  &c.  The  declaration 
then  claimed  two  quarters'  rent,  as  hayine  become  due  from  the  defendants  since 
the  assignment;  and  also  complained  that  the  defendants  did  not  repair,  hnt 
that,  on  the  contrary,  the  premises,  with  the  fixtures,  &c.,  had  become  ruinous, 
dilapidated,  &c. 

The  defendants  pleaded, /irst,  that  the  indenture  was  not  Edwards's  deed.  Se- 
condly^ that  all  the  estate,  &c.,  of  Edwards  in  the  premises  did  not  vest  in  them 
by  assignment,  as  alleged  in  the  declaration.     And  thirdly  ^(proteBting   picioo 
that  the  estate  of  Edwards  did  not  come  to  them  by  assignment),  that   ^ 
they  did  keep  the  premises  in  repair. 

The  plaintiff  was  the  owner  of  a  house  and  garden  at  Twickenham,  and  in 
March,  1824,  granted  a  lease  of  them  for  twenty-one  years,  at  the  rent  of  20/., 
to  a  person  named  Edwards,  who  carried  on  the  business  of  a  shoemaker  on  the 
premises,  till  the  month  of  Mayy  1829,  when  he  became  embarrassed,  and  exe- 
cuted an  assignment  to  the  defendants,  Mr.  Warne  and  Mr.  Deeds,  who  were 
two  of  his  principal  creditors  (inter  alia),  of  aU  his  personal  estate  and  effects 
whatsoever,  and  all  his  estate  and  interest  therein.  To  nold  the  same  upon  trust 
for  the  benefit  of  his  creditors  generally.  This  assignment  was  executed  by  Ed- 
wards, by  the  defendants,  and  by  several  other  creditors  of  Edwards,  and  con- 
tained a  release  of  all  chums  and  demands  upon  him.     No  mention  was  madu 
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of  the  lease  in  the  assignment.  Edwards  paid  his  rent  np  to  Christmas,  1828| 
and  continued  in  possession  till  the  23d  of  May,  1829,  which  was  ahout  a  week 
after  the  date  of  the  assignment.  On  the  2d  of  June  following,  a  sale  took 
place  of  the  stock  in  trade,  and  the  house  and  shop  fixtures ;  and  the  catalogue 
stated,  that,  on  the  same  day,  would  be  sold  ''  the  valuable  lease  of  the  premises, 
with  commanding  shop,  held  for  an  unexpired  term  of  sixteen  years  &om  Lady- 
day  preceding,  at  the  low  rent  of  20/.  per  annum/*  and  described  the  sale  as  to 
be  made  without  reserve,  under  a  deed  of  assignment  for  the  benefit  of  creditors, 
and  contained  a  list  of  fixtures,  some  of  them  belonging  to  the  plaintiffs  and  some 
of  them  put  up  by  Edwards.  The  lease  was  bought  in,  but  ciU  the  fixtures,  &o., 
were  sold  by  direction  of  the  defendants,  and  the  premises  were  much  injured 
by  their  being  taken  down  and  carried  away.  After  this,  the  attorney  for  the 
defendants  paid  the  plaintiff  5/.  for  a  quarter's  rent  up  to  Lady-day,  and  ten- 
dered him  the  lease  and  the  key  of  the  premises,  which  the  plaintiff  refused  to 
accept. 

*1Q^1  ^^^  Tenterden,  C.  J.  (in  summing  up),  said — The^question  in  this 
^  case  is,  whether  the  defendants  have  made  themselves  personally  liable  ? 
The  assignment  by  Edwards  is  in  very  general  terms;  viz,  of  all  his  personal 
estate  and  effects  whatsoever,  and  all  his  estate  and  interest  therein.  It  appears 
that  the  lease  was  not,  at  that  time,  thought  of,  nor  does  it  appear  to  have  been 
mentioned  in  the  deed.  It  has  been  decided, (a)  that  assignees  of  a  bankrupt 
are  entitled  to  a  reasonable  time  to  see  whether  |hey  can,  with  propriety,  take 
to  the  leasehold  property  of  the  bankrupt;  and  I  consider  that  trustees,  under 
an  assignment  for  the  benefit  of  creditors,  are  to  be  considered  as  in  the  same 
situation  in  this  respect  with  assignees  of  a  bankrupt.  But  if  they  go  beyond 
what  is  necessary  to  ascertain  the  value  of  the  interest,  and  act  as  if  the  property 
were  vested  in  them,  in  that  case  they  will  be  personally  liable.  The  particu* 
lars  of  sale  describe  the  property  thus,  ''  The  valuable  lease  of  the  premises  with 
commanding  shop,  held  for  an  unexpired  term  of  sixteen  years,  from  Lady-day 
last,  at  the  low  rent  of  20/.  per  annum  ;"  and  there  is  also  a  catalogue  of  the 
fixtures.  Now,  the  question  for  you  will  be,  did  the  defendants  act  in  such  a 
way  as  to  render  the  premises  of  less  value  to  the  landlord,  and  did  they  act  as 
if  the  property  were  vested  in  them ;  if  you  think  they  did,  then  you  will  find 
your  verdict  for  the  plaintiff;  but  if  you  should  think  that  they  did  nothing 
more  than  attempt  to  ascertain  whether  a  profit  could  be  made  of  the  lease  or 
not,  then  you  will  find  your  verdict  for  the  defendants. 

Verdict  for  the  plaintiff,  40/. 

LaiDy  and  Plattj  for  the  plaintiff. 

F,  PoUocky  for  the  defendants. 

[Attorneys — Carter  dh  6r.,  and  Latorence,^ 

(a)  Vide  Copeland  e.  Stephens,  1  B.  &>  A.  593 ;  Turner  «.  Richardson,  7  East,  335 ;  and 
Hastings  «.  Wilson,  Holt's  N.  P.  C.  290.  The  same  also  is  the  case  with  respect  to  assignees 
under  the  Insolvent  Debtors'  Act,  vide  Lindsay  v.  Limbert,  2  C.  &•  P.  526. 


*194]    ADJOURNED  SITTINQS  IN  LONDON  AFTER  HILARY 

TERM,  1830. 

BEFORE  LORD  TENTERDEN,  C.  J. 


ROACH  V.  THOMPSON.     Feb.  19. 

The  plaintiff  had  accepted  a  bill  for  148/.,  for  the  accommodation  of  T.,  who  ^ve  it  to  N.  for 
a  particular  purpose ;  N.  borrowed  102.  of  the  defendant,  and  gaye  him  this  bill  as  a  seen 
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rity.  Thii  tam  of  107.  was  repaid  by  N.,  but  the  bill  was  not  given  ap,  and  tbe  defendant 
enaorsed  it  for  value  to  K.,  who,  when  it  was  dishonoured,  caused  both  the  plaintiff  aod  T. 
to  be  arrested,  and  the  plaintiff  paid  the  amount  of  the  bill,  and  the  costs  of  both  arrests:— 
Held,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  bill  firom  the  defendant,  but 
not  the  costs  ot  tbe  two  arrests. 

Assumpsit  for  money  lent,  money  paid,  and  upon  an  account  stated.  Plea 
— General  issue. 

It  appeared,  from  the  evidence  of  Mr.  Nias  (who  had  been  released  by  tbe 
plaintiff),  that,  on  the  3d  of  August,  1827,  a  person,  named  Tanner,  had 
drawn  the  following  bill  of  exchange : — 

"  London,  August  3d,  1827. 

"  Twelve  months  after  date,  pay  to  my  order,  143/.  8«.  3<f.,  value  received." 

This  bill  was  accepted  by  the  plaintiff  for  the  accommodation  of  Tanner^  and 
endorsed  by  the  latter.  It  further  appeared,  that  Tanner  had  given  this  bill  to 
Mr.  Nias,  for  the  purpose  of  retiring  some  acceptances  of  Tanner  that  vere 
overdue;  however,  the  bill  was  not  so  applied,  and  Mr.  Nias  stated,  that,  in  the 
month  of  September  or  October  in  that  year,  he  wrote  a  letter  to  the  defendant, 
stating  that  he  was  going  into  the  country,  and  wished  for  a  loan  of  20/.,  and 
he  enclosed  this  bill  in  the  letter  as  a  security  for  the  loan.  The  defendant,  who 
had  had  previous  transactions  with  Mr.  Nias,  did  not  advance  the  20/.,  bat  sent 
a  sum  of  10/.,  which  was  afterwards  repaid  by  Mr.  Nias,  in  account,  he  omit- 
ting to  ask  for  the  return  of  this  bill.  Some  time  after  this,  the  return  of  the 
bill  was  asked  for,  and  the  difendant  then  said,  ^that  Mr.  Knight  had  r^igo 
receiyed  it  from  him  (the  defendant),  and  had  given  value  for  it.  After  *- 
this,  both  the  plaintiff  and  Tanner  were  arrested  at  the  suit  of  Mr.  Knight,  and 
the  plaintiff  paid  both  the  amount  of  the  bill,  and  the  costs  of  the  two  arresta; 
all  of  which  he  now  sought  to  recover  back  from  the  defendant. 

Campbell,  for  the  defendant,  asked  the  Jury  to  discredit  the  evidence  of  Mr. 
Nias,  and  to  consider  whether  this  bill  had  not  been  sent  by  Mr.  Nias  to  the 
defendant  as  a  payment,  and  not  as  a  security  for  10/. 

Lord  Tenterden,  C.  J.  (in  summing  up.)  The  simple  question  here  is, 
whether  this  bill  was  deposited  by  Mr.  Nias,  as  a  temporary  security  for  an  advanoe 
of  10/.,  that  sum  having  been  since  repaid,  for  if  Mr.  Nias  deposited  it  as  a  secnritj 
for  a  particular  sum,  and  that  sum  has  been  repaid,  the  defendant  would  not  be 
entitled  to  hold  this  bill  as  against  the  plaintiff.  This  beine  a  bill  that  did  not 
belong  to  Mr.  Nias,  the  defendant  could  not  hold  it  as  against  the  owner,  for 
any  more  than  he  actually  advanced  upon  it;  and  though  he  might  have  a  right 
to  hold  it  as  against  Mr.  Nias,  for  the  amount  of  an  unsettled  account,  yet  he 
cannot  hold  it  as  against  the  owner,  for  more  than  he  actually  advanced  upon 
it.  Another  circumstance  worthy  of  notice  is,  that  this  bill  has  never  been 
endorsed  by  Mr.  Nias.  If  he  sent  it  as  a  security  for  a  small  advance,  he  pro- 
bably would  not  endorse  it;  but,  if  he  had  sent  it  as  a  satisfaction  of  a  debt,  he 
would  most  likely  have  put  his  endorsement  upon  it.  If  you  are  of  opinion 
^.hat  this  bill  was  placed  in  the  hands  of  the  defendant  as  a  deposit  for  this  loan 
of  10/.,  and  that  that  sum  has  been  repaid,  the  defendant  had  no  right  to  retain 
this  bill,  and  the  plaintiff  is  entitled  to  a  verdict.  But,  I  think  that  the  piain- 
tiff  cannot  recover  the  costs  of  the  arrests  against  the  defendant,  because  this  bill 
being  in  the  hands  of  Mr.  Knight,  as  against  whom  the  present  plaintiff  had  no 
^defence,  he  ought  to  have  paid  the  amount  of  the  bill  as  soon  as  it  be-  r^igg 
came  due.  L 

Verdict  for  the  plaintiff,  for  the  amount  of  the  bill  only,  without 
the  costs  of  the  two  arrests. 

Scarlettf  A.  6.,  and  Chitty,  for  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attorneys — Mai,  and  FopkinJ] 


196] 


4  Carrington  &  Payne.  473 


CURTIS  and  Others,  Assignees  of  COLLINSON^  a  Bankrupt,  v. 

WHEELER,     Feb,  20. 

Replevin — Avowry  for  rent  in  arreur.  Plea,  that  the  tenant  had  let  other  property  to  the  de- 
fendant, at  a  larger  rent,  and  that  it  was  agreed  that  the  two  rents  should  be  set  off  against 
each  other ;  and  that,  in  conseouence,  a  larger  sum  was  due  to  the  tenant  than  the  sum  dis- 
trained for  by  the  defendant.  Replication,  denying  this  agreement : — Held,  that,  on  these 
pleadings,  the  defendant  was  entitled  to  begin. 

Replevin.  The  defendant,  in  the  first  avowry,  stated,  that  he  had  demised 
certain  rooms  to  Thomas  Ellison  Collinson,  at  a  rent  of  35^.  a  year,  and  that  he 
distrained  for  such  rent,  it  heing  in  arrear.  There  were  four  other  avowries, 
stating  the  tenancy  in  different  ways. 

To  each  of  these  avowries  there  were  three  pleas  in  bar :  viz.  first,  non  tenuit; 
Mecondlifj  rieTU  in  arrear  ;  and  thirdly ,  a  special  plea,  stating  that  Thomas  Elli- 
son Collinson  had  let  certain  other  rooms  to  the  defendant,  at  a  rent  of  42/.  a 
year,  and  that  it  had  been  agreed  between  them,  that  the  rent  of  42Z.  should  be 
set  off  against  the  supposed  rent  in  the  avowry  mentioned ;  and  this  plea  went 
on  to  state  that  a  greater  sum  was  so  due  to  Thomas  Ellison  Collinson,  than  the 
supposed  arrear  in  the  avowry  mentioned. 

Replication,  denying  the  agreement  to  set  off  the  one  rent  against  the  other, 
and  also  denying  that  any  part  of  the  rent  of  42/.  a  year  was  m  arrear.  This 
replication  was  repeated  verhaiim  to  each  of  the  five  pleas,  that  stated  an  agree- 
ment to  set  off  rent  against  rent. 

^1071       D^nman,  for  the  plaintiffs,  claimed  the  right  to  begin,  ^stating  that 
-'  the  agreement  to  set  off  rent  against  rent  was  an  affirmative  on  the 
plaintiffs. 

Scarlett^  A.  G.,  for  the  defendant.  This  is  an  action  of  replevin,  and  setting 
up  this  agreement  merely  amounts  to  saying  that  there  is  nothing  in  arrear ; 
and,  besides,  in  an  agreement  to  set  off  rent  against  rent,  both  parties  are 
actors. 

Lord  Tentebden,  C.  J.  I  cannot  distinguish  between  the  action  of  replevin 
and  any  other  action. 

Scarkttj  A.  G.  In  every  case  of  replevin,  the  plaintiff  would  always  state 
something  imaginary  to  make  the  defendant  deny  it,  and  so  get  the  right  to 
begin.  Li  the  case  of  an  avowry,  it  is  always  best  for  the  defendant  to  begin 
and  show  liis  case. 

Denman.  Your  Lordship  will  not  say  that  the  statement  of  this  plea  is  ima- 
ginary ?  The  form  of  action  makes  no  difference ;  and  if  there  is  an  affirmative 
issue  on  the  plaintiff,  he  must  begin. 

liord  Tentebden,  C.  J.  If  these  plaintiffs  prove  the  agreement  as  stated  in 
the  third  plea,  and  that  the  rent  there  mentioned  is  in  arrear,  there  is  an  end 
of  the  action.  I  am  afraid  to  make  distinctions  in  actions;  and  if  there  is  any 
affirmative  on  the  plaintiff,  I  think  he  ought  to  begin. 

Denman,  for  the  plaintiffs,  then  stated  his  case,  and  called  witnesses,  who 
proved  the  agreement  to  set  off  rent  against  rent,  as  stated  in  the  pica ;  but 
they  also  proved,  that  the  bankrupt  and  the  defendant  had  agreed  that  this 
rent,  so  due  from  the  latter  to  the  former,  should  be  set  off  against  a  surgeon's 
^1081  ^^^^^  ^^^  effect  of  which  was,  to  leave  *the  rent  due  from  the  bankrupt 
•^  to  the  defendant  still  in  arrear. 

Verdict  for  the  defendant. 

Denman,  and  Chitty,  for  the  plaintiffii. 

Scarlett,  A.  G.,  and  Carrington,  for  the  defendant. 

[Attorneys — D,  Richardson,  and  T.  DimesJ] 

See  the  case  of  Williams,  Administrator  of  Williams,  «.  Thomas,  po$t,  p.  2dJ.  Fowltr  «• 
Coster,  3  C.  &  P.  463 ;  Cooper  v.  Wakley,  Id.  474 ;  Cotton  «.  James,  Id.  505. 
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TEESDALE  and  Othera  v.  ANDERSON.     Feb.  20. 

A  party  published  a  prospectus  for  the  publication  of  a  county  map  and  gazetteer,  stat'mg  that 
toe  map  would  contain  **  the  exact  limits  of  every  parish  and  township  in  the  county.'* 
'i'he  defendant  agreed  to  take  a  copy  of  each.  They  were  published,  and  there  were  lines 
on  the  map  denoting  the  boundaries  of  townships,  but  no  distinct  lines  to  show  the  boanda- 
ries  of  those  parishes  which  consisted  of  several  townships : — Held,  that  the  map  was  not 
according  to  the  prospectus,  and  that  the  defendant  was  not  bound  to  take  the  map*  al- 
though, by  reference  to  the  gazetteer,  it  could  be  ascertained  what  townships  were  in  each 
parish. 

Assumpsit.  The  declaration  stated,  that  the  defendant  had  agreed  to  pur- 
chase a  map  of  Yorkshire,  and  also  a  gazetteer  of  that  county ;  but  although 
tlie  same  were  offered  to  him,  he  refused  to  accept  them.     Plea— General  issue. 

It  appeared  that  the  defendant  had  been  shown  a  prospectus  of  a  map  and 
gazetteer  of  the  county  of  York,  and  that  he  had  signed  his  name  in  a  book  as 
a  subscriber  for  a  copy  of  each.  The  prospectus  contained  the  following  state- 
ment respecting  the  map :  ''  It  will  contain  not  only,  as  usual,  the  boundaries 
of  the  three  ridings,  and  their  divisions  into  separate  wapentakes,  but  also  the 
exact  limits  of  every  parish  and  township  in  the  county."  It  was  proved  that 
the  defendant  refused  to  take  the  map,  alleging  that  it  did  not  show  the  bound- 
aries of  the  parishes.  The  map  was  produced,  and  it  had,  in  fact,  no  distinct 
lines  denoting  the  boundaries  of  parishes,  but  there  was  a  dotted  line  showing 
the  boundary  of  each  township. 

OrosSy  Serjt.,  for  the  defendant.'  The  parish  of  Halifax  consists  of  many 
townships,  and  no  man,  by  looking  *ui  that  map,  could  ever  tell  what  r^^oo 
are  the  boundaries  of  that  parish.  ■- 

F,  PoUocky  for  the  plaintiff.  If  a  parish  consists  of  several  townships,  they 
can  be  found  in  the  gazetteer,  which  states  in  what  parish  each  township  is; 
and  so  the  boundaries  of  the  parish  may  be  made  out.  The  map  and  gasett^r 
are  sold  together,  to  explain  each  other. 

Lord  Tenterden,  C.  J.  You  have  described  in  your  prospectus,  that  this 
is  to  be  done  by  the  inspection  of  the  map.  No  man  can  tell,  by  looking  at  this 
map,  what  are  the  boundaries  of  the  parish  of  Halifax.  There  are  the  boundaries 
of  the  townships  marked,  but  there  are  no  lines  for  the  boundaries  of  parishes. 
Now,  according  to  the  prospectus,  I  am  to  know  by  looking  at  the  map  what  are 
the  boundaries  of  each  parish.  The  townships  and  the  parishes  ought  to  have 
been  marked  with  different  sorts  of  lines.  The  map  does  not  agree  with  the 
prospectus.     The  plaintiff  must  be  called.  Nonsuit 

Campbell,  and  Coniyn,  for  the  plaintiff. 

Cross,  Serjt.,  and  Archbold,  for  the  defendant. 

[Attorneys — Lloyd,  and  Lever,'] 

See  the  case  of  Paton  v.  Duncan,  3  C.  &  P.  336. 


♦DALY  and  Another  v.  SLATTER.     March  3.  [*200 

A  banker  in  London,  corresponding  with  a  banker  abroad,  has  the  same  right,  with  respect  to 
English  bills  of  his  correspondent  becomins  due  while  in  his  hands,  as  an  Enslish  banker 
has  with  respect  to  his  customer  in  England ;  and  therefore,  if  such  a  bill  be  dishonoured, 
he  may  sena  it,  when  returned,  to  his  correspondent  abroad ;  but  semhie,  that  if  the  foreign 
correspondent. be  afterwards  in  liondon,  in  possession  of  the  bill,  he  ought  not  to  send  it 
again  to  the  liOndon  banker,  but  should  himself  give  notice  of  dishonour  to  the  party  who 
endorsed  it  to  him. 

Assumpsit  on  a  bill  of  exchange  for  315Z.  6«.  lOcf.,  dated  the  2d  of  Febniaiy, 
1829,  at  four  months  from  the  date,  drawn  by  the  defendant  on  and  accepted  by 
Henry  Tebbs,  made  payable  to  the  drawer's  order,  and  endorsed  by  him. 

The  plaintiffs,  Messrs.  Daly  &  Wilkinson,  who  were  bankers  at  Paris,  dis« 
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counted  the  bill  in  question  for  a  person  named  Magrath,  on  the  28th  of  March. 
Magrath  had  an  account  with  their  house,  on  which,  at  the  time  of  the  trial,  the 
balance  was  in  their  favour  to  more  than  the  amount  of  the  bill.  On  the  5th  of 
June,  when  the  bill  became  due,  it  was  presented  at  Barnett  &  Co.'s,  where  it  was 
made  payable,  by  a  clerk  of  Glyn  &  Co.,  who  were  the  London  correspondents  of 
the  plaintiffs'  house.  It  was  returned  to  them  unpaid  on  the  6th,  which  was  a 
Saturday ;  on  Monday  the  8th,  which  was  the  next  foreign  post-day,  Glyn  &  Co. 
sent  it  to  the  plaintiffs  at  Paris,  and  on  the  morning  of  the  17th,  it  was  received 
again  by  Glyn  &,  Co.,  having  been  put  into  the  twopen7iy'po8f,  on  the  evening  of 
the  16^A,  hy  the  plaintiff  Daly,  who  was  at  that  time  in  London,  Glyn  &  Co. 
sent  it  by  post  on  the  17th,  to  Parsons  &  Co.  at  Oxford,  who,  on  the  morning 
of  the  18th,  presented  it  to  the  defendant^  a  bookseller  in  that  city,  and 
informed  him  of  its  having  been  dishonoured. 

It  appeared  that  Magrath  did  not  endorse  the  bill,  but  that  the  plaintiffs,  not- 
withstanding, having  received  it  from  Glyn  &  Co.,  on  Thursday,  the  11th  of 
June,  took  the  principal  part  of  Friday,  the  12th,  to  make  inquiries  after  him, 
and  were  in  consequence  too  late  to  send  the  bill  by  the  post  of  that  day,  but 
sent  it  in  the  Ambassador's  bag,  which  leaves  Paris  about  an  hour  and  a  half 
after  the  mail.  The  post  that  left  Paris  on  Friday  the  12th,  arrived  in  England 
*2011  ^^  Monday  the  15th.  There  was  no  post  from  Paris  *after  Friday  the 
^  12tb,  until  Monday  the  15th.  It  was  proved  to  be  a  three  days'  post 
from  Paris  to  London. 

In  addition  to  this  evidence,  a  witness  was  called,  from  whose  statement  it 
appeared,  that  Tebbs  had  accepted  the  bill  at  the  request  of  a  person  named 
Rose,  who  was  the  defendant's  brother-in-law ;  and  that  a  conversation  took  place 
between  Tebbs  and  the  defendant,  in  which  Tebbs  said,  that  he  had  never 
received  any  value  for  the  bill,  and  it  was  a  hard  thing  on  him  that  he  should 
be  required  to  pay  it.  The  defendant  said,  he  had  understood  from  Rose,  that 
he  (Tebbs)  owed  Rose  1400/.  Tebbs  denied  this,  and  said,  that,  on  the  contrary, 
Rose  was  indebted  to  him.  He  added,  that  he  could  not  and  would  not  take 
up  the  bill.  The  defendant  expressed  his  surprise  at  hearing  that  Tebbs  had 
not  received  value  for  the  bill,  and  stated  that  he  was  unable  to  take  the  bill 
up,  as  he  had  been  a  loser  by  Rose  himself.  It  was  stated  that  Rose  had  left 
the  country. 

On  this  state  of  &ct8,  CampheU,  for  the  plaintiffs,  contended,  first,  that  the 
defendant  was  not  entitled  to  notice  at  all,  because  he  had  no  effects  in  the 
hands  of  Tebbs,  the  drawee,  and  was  told  by  him,  that  he  would  not  take  up 
the  bill ;  and,  therefore,  he  was  not  damnified  by  the  absence  of  notice ;  and 
secondly,  that  the  notice  was  in  time,  supposing  him  entitled  to  receive  it.  The 
bill  having  arrived  at  Paris  on  Thursday  the  12th,  the  plaintiffs  were  entitled 
to  the  whole  of  Friday,  to  make  inquiry  after  Magrath,  of  whom  they  received 
it;  and  there  being  after  Friday  no  post  till  the  following  Monday,  the  19th 
would  be  the  day  on  which  notice  should  be  received  at  Oxford ;  and  it  ap* 
peared  that,  in  fact,  it  was  received  as  early  as  the  18  th. 

Scarlett,  A.  G.,  for  the  defendant.  I  submit,  first,  that  the  notice  was 
clearly  not  in  time.  There  was  no  endorsement  by  Magrath  upon  the  bill ; 
^^021  ^^^^^<^^^>  ^®  ^^  ^^^  ^liable  upon  it.  The  first  endorsement  is  the  de« 
^  fendant's  and  the  seeond  the  plaintiffs'  to  Glyns.  The  plaintiffs  were 
not  entitled  to  keep  the  bill  a  day  to  inquire  after  Magrath,  as  he  had  en« 
dorsed  it,  and  they  could  not  bring  any  action  against  him.  They  should  have 
pat  it  in  the  post  on  Friday  the  12th,  and  then  it  would  have  arrived  at  Oxford 
on  the  17th  at  latest.  But,  supposing  they  had  the  right  to  inquire  after  Ma- 
grath, then,  as  they  received  the  bill  on  the  morning  of  Thursday,  the  llth, 
they  should  not  have  kept  it  later  than  post  time  on  Friday  the  12th.  In  ad- 
dition to  this,  it  appears  that  the  bill  was  in  the  hands  of  the  plaintiff  Daly,  in 
London,  on  the  16th,  and  he  should  have  sent  it  to  Oxford  himself,  and  not 
have  sent  it  again  to  the  house  of  Glyn  &  Co.  His  doing  so  is  proof  that  Glyn 
&  Co.  were  his  agents;  and;  if  so,  they  should  have  sent  notice  to  the  defend- 
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ant  in  the  first  instance,  and  not  Have  sent  the  bill  to  Paris  again.  They  held 
the  bill  as  the  plaintiffs'  agents,  and  had  no  duty  cast  upon  them  of  giving  the 
plaintiffs  notice  of  dishonour.  Then,  if  I  am  right  in  this,  the  question  will 
come  to  be  considered,  whether  the  defendant  was  entitled  to  any  notice  at  all. 
I  am  not  aware  of  any  case  precisely  similar  to  the  present.  But  it  is  clear  from 
the  whole  of  the  conversation,  that  Rose  was  the  person  who,  if  he  had  not 
absconded,  would  have  been  the  party  to  take  the  bill  up.  It  seems  that  the 
defendant  had  no  idea  that  Tebbs,  the  acceptor,  had  not  had  value  for  the  bill. 
To  dispense  with  notice,  the  drawer  must  be  aware  that  he  himself  is  the  per- 
son to  take  the  bill  up.  If  he  is  not  so  aware,  he  is  entitled  to  notice.  And, 
although  a  man  may  not  actually  have  funds  in  the  hands  of  the  acceptor, 
yet,  if  he  has  a  credit  on  him,  he  is  entitled  to  notice. 

Kelly  y  on  the  same  side.  The  presumption  is,  that  the  bill  arrived  in  Lon- 
don on  Monday,  the  15th,  because  it  appears  that  there  was  only  an  hour  and  a 
half  8  delay  in  starting,  and  there  would  not  be  more  than  that  delay  io 
delivery. 

*  Campbell,  It  is  clear  that  the  bankers  in  London  had  a  right  to  ^^^m 
send  the  bill  to  Paris,  when  they  had  received  notice  of  its  dishonour.     '* 

Lord  Tenterden,  C.  J.  I  have  no  doubt  about  that  point.  I  consider 
Messrs.  Glyn  &  Co.  to  be  in  the  same  situation  with  respect  to  these  plaintii?, 
as  a  banker  in  £ngland  is  with  respect  to  his  customer.  I  think  it  will  come 
to  this,  whether  you  were  bound  to  send  notice  by  the  post  on  the  Friday. 

Campbell.  It  must  be  admitted,  that  if  Magrath  had  endorsed  the  bill,  we 
should  have  had  the  Friday ;  for  if  Magrath  had  had  the  notice  on  Friday,  be 
would  not  have  been  obliged  to  write  on  that  day ;  and  there  is  no  difference 
between  the  time  for  his  writing,  after  receiving  the  notice,  and  our  writing 
after  not  being  able  to  find  him.  Although  Magrath  has  not  put  his  name  on 
the  bill,  yet,  he  waS;  in  fact,  endorsee,  and  would  have  his  remedy  upon  it 

The  argument  was  then  continued  by  the  counsel  on  both  sides,  and  the  cases  of 
Brett  V,  Levitt,  13  East,  213,  Walwyn  v.  St.  Quintin,  1  Bos.  &  P.  652,  and 
Turner  v.  Leach,  4  B.  &  A.  451,  were  referred  to. 

Lord  Tenterden,  C.  J.,  said — Perhaps,  as  this  may  be  a  rule  of  genenl 
importance,  I  had  better  not  give  any  opinion  upon  the  general  question,  bat 
allow  the  facts  to  be  turned  into  a  case. 

The  counsel  agreed  to  this  suggestion,  and  his  Lordship  afterwards  observed— 

I  have  already  intimated,  that  I  thought  Messrs.  Glyn  &  Go.  were,  at  first, 
the  correspondents  of  the  plaintiffs'  house,  and  that  they  had  a  right,  in  the 
first  instance,  to  *send  the  bill  to  them  at  Paris;  but  there  is  a  great  ^^^q^ 
deal  of  difference  between  that  and  the  question  whether  the  plaintiff  '*  " 
Daly  had  a  right  to  increase  the  agency  afterwards,  by  sending  the  bill  to  then 
again,  when  he  was  himself  in  London. 

His  Lordship  further  added — I  must  say,  that  I,  for  one,  wish  that  no  excep- 
tion had  ever  been  made  in  the  general  rules  with  respect  to  notice.  There  can 
be  no  general  rule  which  will  not  in  some  cases  be  productiye  of  hardship;  but 
if,  on  every  inconvenience  which  arises  in  a  case,  you  make  that  case  an  excep- 
tion to  the  general  rule,  it  introduces  such  great  laxity,  that  at  last  you  come 
to  have  no  settled  rule  at  all. 

Verdict  for  the  plaintiffs,  subject  to  a  case. 

Campbell,  and  R,  F  Rvchards,  for  the  plainti&. 

Scarlett,  A.  Gr.;  and  Kelly,  for  the  defendant. 

[Attorneys — Gates,  and  Agtr  dh  jB.] 
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JONES  and  Others  v.  TURNOUR.    March  4. 

The  declaration  in  an  action  on  a  bill  of  exchange  atated  it  to  have  been  drawn  by  one  Hannah 
P.,  accepted  by  the  defendant,  and  endoraed  oj  the  aaid  Hannah  P.  to  the  plaintiffs.  The 
drawing  and  endorsement  appeared  to  be  in  this  form  : — Per  pro.  H.  P.,  John  P.  A  clerk 
of  the  plaintiffs  proved  that  the  drawing  and  endorsement  were  of  the  handwriting  of  a  Mr. 
John  P.,  whom  ne  iinder$tood  to  be  the  son  of  a  Mrs.  P.,  whom  he  had  never  teen,  but  with 
whose  house  the  house  of  his  employers  had  dealings,  and  that  he  had  seen  bills  drawn  and 
accepted  in  the  same  form  as  the  bill  in  question,  some  of  which  bills  had  been  paid.  The 
plaintiffs,  on  this  evidence,  had  a  verdict ;  and  a  rule  nisi  for  a  new  trial  having  been  ob- 
tained, an  affidavit,  in  consequence  of  an  observation  made  by  the  Lord  Chief  Justice,  was 
Sroduced,  stating  the  name  of  the  party  to  be  Hannah  P.,  and  that  the  bill  was  drawn  by 
er  authority.  And  the  Court  of  King  s  Bench,  on  the  whole  evidence,  refuted  to  make 
the  rule  for  a  new  trial  absolute. 

Assumpsit.  The  declaration  stated,  that  one  Hannah  Pickersgill  drew  her 
bill  of  exchange  for  137^.,  value  received  in  wine,  which  the  defendant  accepted, 
and  that  the  said  Hannah  Pickersgilli  to  whose  order  the  bill  was  made  paya- 
ble, afterwards  endorsed  it  to  the  plaintiffs. 

In  addition  to  proof  of  the  defendant's  acceptance,  a  clerk  of  the  plaintiffs 
was  called,  who  stated,  on  his  ^examination  in  chief,  that  the  hand- 
writing of  the  drawing  and  endorsement,  which  were  both  ''  Per  pro. 
H.  Pickersgill,  John  Pickersgill,'^  was  that  of  one  John  Pickersgill,  who 
was  a  wine  merchant.  He  added,  that  the  plaintiffs  were  also  wine  mer- 
chants; that  their  house  had  dealings  with  the  house  of  Mrs.  Pickersgill; 
and  that  he  had  seen  bills  drawn  and  endorsed,  and  accepted,  in  the  same 
form  and  handwriting  as  the  drawing  and  endorsement  of  the  bill  in  question. 
On  his  cross-examination,  he  said,  that  he  never  saw  any  person  called  Hannah 
Pickersgill,  and  only  knew,  from  what  John  Pickersgill  had  told  him,  that 
there  was  any  such  person  in  existence.  He  understood  from  John,  that  she 
was  his  mother. 

Painty  for  the  defendant,  submitted  that  the  averment  in  the  declaration,  that 
Hannah  Pickersgill  endorsed  the  bill  to  the  plaintiffs,  had  not  been  proved. 
To  establish  this,  it  was  necessary,  first j  to  show  that  tkere  was  such  a  person  as 
Hannah  Pickersgill  in  existence ;  and  secondly ,  that  she  either  endorsed  the  bill 
herself,  or  that  the  person  who  did  so,  did  it  with  her  authority.  Now  the 
plaintiffs  had  failed  in  establishing  both  these  things,  and  therefore  they  were 
not  entitled  to  recover.  He  further  stated,  that  there  was  good  reason  for  taking 
an  objection,  because,  as  the  bill  appeared  upon  the  face  oi  it,  and  was  stated  in 
the  declaration  to  be  for  value  received  in  wine,  and  the  person  proved  to  be  a 
wine  merchant  was  Mr.  John  Pickersgill,  it  might  happen  that,  aiter  a  recovery 
upon  this  bill  of  Hannah  PickersgilFs  (no  proof  of  consideration  having  been 
given,  or  being  necessary),  another  demand  for  wine  might  be  set  up  by  John, 
supported  by  proof  of  the  delivery  of  that  for  which  the  bill  was  given,  without 
its  being  in  the  power  of  the  defendant  to  show  that  the  two  demands  were 
founded  upon  one  transaction.  *' 

Lord  T£NTE&P£N,  C.  J.     I  am  of  opinion  that,  as  against  this  defendant,  it 
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must  be  taken  to  be  an  endorsement  *by  Hannah  Pickersgill.     If  the 


defendant  had  intended  to  dispute  the  existence  of  any  such  person,  or 
of  any  such  authority  to  draw,  he  should  not  have  accepted  the  bill  m  that 
state.  But  he  having  done  so,  I  consider  that  his  acceptance  admits  the  autho- 
rity to  draw  in  that  particular  form;  and  the  endorsement  being  in  the  same  form 
and  handwriting,  it  may  be  taken  to  have  been  made  with  the  same  authority. 

Verdict  for  the  plaintiffs,  143^. 
Scarlett,  A.  G.,  and  Flatt,  for  the  plaintiffs. 
Payne,  for  the  defendant. 

[Attorneys*— CroZe,  and  JBodgson  A  Burton,'] 


In  the  ensuing  Easter  Term;  Payw  moved  for  a  new  trial.    He  contend«d^ 
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on  the  authority  of  Smith  v.  Chester,  1  T.  R.  654,  and  Rohinson  v.  Yarrow,  7 
Taunt.  455,  that  the  acceptance  of  a  bill  drawn  by  procuration,  admits  only  the 
authority  to  draW;  and  does  not  admit  the  authority  to  endorse ;  and,  with. 
respect  to  the  statement  of  the  witness,  of  his  having  seen  other  bills  drawn  in 
the  same  form,  he  submitted  that  it  was  not  evidence  without  the  production  of 
them. 

Lord  Tenterden,  G.  J.,  was  of  opinion  that,  upon  a  question  of  authority, 
the  statements  were  receivable  in  evidence ;  and  thought  the  verdict  was  sus- 
tained by  the  proof  at  the  trial. 

Baylet,  J.,  intimated  an  opinion  that  the  proof  was  sufficient  in  all  respects, 
except  that  there  was  no  evidence  of  the  name's  being  Hannah,  the  bill  being 
merely  '^H."  and  the  witness  having  spoken  only  of  Mrs.  Pickersgill. 

*Lord  TenterdeN)  C.  J.,  said,  that  no  questions  were  asked  at  the  r^ny 
trial,  about  the  name  being  other  than  Hannah,  which  he  considered  ■- 
ought  to  have  been  the  case,  if  it  had  been  intended  to  rely  upon  that  circum- 
stance.  His  Lordship,  however,  was  of  opinion  that  a  rule  to  show  cause  should 
be  granted ;  but  directed  that  it  should  not  go  into  the  new  trial  paper ;  and 
added,  that  if  the  other  side  produced  an  affidavit  that  the  real  name  wbb  Han- 
nah, the  rule  would-^ventually  be  discharged. 


On  the  last  day  of  the  same  Term,  the  rule  came  on  to  be  argued,  and  as 
affidavit  (in  consequence  of  the  observation  made  by  the  Lord  Chief  Justice) 
was  produced  on  the  part  of  the  plaintiff,  sworn  by  John  Pickersgill,  in  which 
he  stated  that  he  was  the  son  of  Hannah  Pickersgill,  and  managed  her  business 
for  her,  and  drew,  accepted,  and  endorsed  bills  for  her ;  and  that  the  bill  in 
question  was  drawn  and  endorsed  by  her  authority. 

On  the  part  of  the  defendant,  this  affidavit  was  objected  to,  as  not  bearing 
upon  the  proper  question;  viz.  whether  the  plaintiffs  were  in  a  situation,  at  the 
trial,  to  have  proved  their  allegation,  that  the  drawing  and  endorsement  were 
by  Hannah  Pickersgill,  if  the  objection,  that  H.  did  not  prove  it,  had  been 
more  distinctly  relied  on  at  that  time.  It  was  admitted  that  if  the  affidavit  had 
been  made  by  the  witness  toho  was  called  ai  the  trials  it  might  have  varied  the 
case.     The  objections  made  when  the  rule  was  obtained,  were  also  repeated. 

Bub  the  Court,  upon  the  whole,  thought  there  was  sufficient  primAfadt  evi- 
dence to  support  the  plaintiff's  case,  and,  therefore,  directed  the 

Rule  to  be  discharged. 


♦ADJOURNED  SrrTINGS  AT  WESTMINSTER,  AFTER    rwM 

HILARY  TERM,  1880.  L  ^ 

betobe  lord  tentebden,  C.  J. 


ATKIN  V.  ACTON,    ifarc^  16. 

A  clerk  and  traveller,  hired  by  the  year,  aeaaulted  hie  employer'e  maid  servant,,  with  intent 
to  reviah  her.    Held  to  be  good  cause  for  his  dismissal  without  any  notice. 

SemUet  that  a  person  dismissed  under  such  circumstances  ia  nU  entitled  to  wages  even  for  tbs 
time  during  which  he  has  served. 

Assumpsit.    Plea — General  issue,  a  set-off,  and  a  tender  of  14^. 

The  action  was  brought  to  recover  the  sum  of  180^.,  for  wages,  &o.,  under  the 

'^owing  agreement  which  had  been  entered  into  by  the  plaintiff  and  defendant. 
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"  Jonathan  Aikin  agrees  to  serve  Mr.  Acton  as  clerk  and  traveller,  at  80/.  a 
year ;  Mr.  Atkin  to  live  and  board  in  the  house.  Dated  the  16th  of  Decem- 
ber, 1828." 

From  the  evidence,  it  appeared  that  the  plaintiff  came  into  the  service  of  the 
defendant,  on  the  27th  of  January,  1829.  He  continued  with  him  some  time 
acting  as  traveller,  and  sometimes  as  clerk,  but  frequently,  when  in  town,  sleep- 
ing away  from  his  master's  house,  till  Friday  the  27th  of  March,  1829 ;  on 
which  day,  having  been  away  all  night,  he  came  to  the  house  about  10  o'clock 
in  the  morning,  there  being  nobody  in  the  house  but  the  servant  maid,  his  master 
having  gone  into  the  country,  after  waiting  some  time  for  the  purpose  of  seeing 
him.  Ue  ordered  his  breakfast,  and  took  some  liberties  with  the  servant  when 
she  brought  it  in.  In  consequence  of  this,  as  soon  as  she  had  done  so,  she 
went  up  stairs  and  locked  herself  in  her  own  room.  The  plaintiff  soon  after 
came  up  to  the  door,  and  said  if  she  did  not  unlock  it  he  would  break  it  open. 
The  postman  knocking  at  the  door,  the  plaintiff  went  away,  and  the  servant 
went  down  stairs.  Ajs  soon  as  the  letters  had  been  taken  in  he  followed  her, 
and  put  his  handkerchief  into  her  mouth  to  prevent  her  crying  out,  and 
^oAQ*]  attempted  to  take  very  indecent  liberties  with  her,  "'when,  after  a  hard 
-^  struggle,  he  was  interrupted  by  the  ringing  of  the  bell,  and  the  defend- 
ant's porter  came  into  the  house.  The  servant  told  the  porter  what  had  hap- 
pened, and  the  plaintiff  immediately  went  away,  and  did  not  return  till  the 
Saturday  morning.  The  master  and  mistress  came  home  on  the  Friday  even- 
ing, and  the  servant  informed  them  also;  and  the  next  morning,  when  the 
plaintiff  came,  the  defendant  charged  him  with  having  made  a  violent  attack 
upon  the  servant,  and  said  he  would  not  keep  him  any  longer,  but  stated  that 
he  would  pay  him  for  the  time  he  had  been  with  him,  and  offered  him  the  sum 
of  13Z.  14«.  2d, ;  the  money  produced  consisted  of  a  five  pound  note  and  nine 
sovereigns,  making  14/.  there  was  no  change.  The  plaintiff  said  that  he  would 
not  take  it.  It  also  appeared,  that  an  interview  took  place  on  the  11th  of 
April,  between  the  plaintiff  and  defendant,  and  the  clerk  of  the  plaintiffs 
attorney,  in  which  the  defendant  had  said  that  it  did  not  suit  his  purpose,  and 
he  would  not  keep  the  plaintiff,  and  gave  as  a  reason  that,  on  the  last  journey, 
he  had  not  got  oitlers  enough  to  pay  his  expenses ;  not  saying  anything  at  that 
time  about  bis  conduct  to  the  maid. 

Scarlett,  A.  G.,  for  the  defendant,  contended  that  the  conduct  of  the  plaintiff 
to  the  maid  servant  was  a  sufficient  ground  of  dismissal. 

Campbell,  for  the  plaintiff,  argued  that  the  real  ground  of  dismissal  was,  the 
defendant's  finding  that  the  profits  did  not  cover  the  expenses,  and  that  the  other 
was  only  an  after-thought.  He  also  contended,  that  the  tender  was  not  proved, 
as  the  exact  sum  was  not  produced  at  the  time. 

Lord  Tentebden,  C.  J.  Assuming  that  the  effect  of  the  agreement  is,  that 
it  creates  a  hiring  for  a  year,  yet,  if  the  plaintiff  misconducted  himself  in  the 
way  described,  the  defendant  had  a  right  to  discharge  him,  and  was  not  compel- 
iMi(f\  lable,  according  to  my  judgment,  to  pay  him  any  *money  at  all;  at  all 
-'  events,  he  was  not  liable  to  pay  him  any  more  than  for  the  time  during 
which  he  actually  served,  which  will  bring  it  round  to  the  demand  on  the  counts 
for  work  and  labour.  With  respect  to  the  tender,  it  appears  to  me  that  it  has 
been  proved.  The  plaintiff  refused  to  take  the  money  offered,  and  as  the  sum 
was  mentioned,  and  he  would  not  accept  it,  I  think  it  is  quite  sufficient,  because 
his  objection  was  not,  that  the  sum  put  before  him  was  not  the  precise  amount 
offered,  but  his  answer  shows  that  he  was  not  willing  to  take  the  money  at  all. 
It  therefore  was  not  necessary  for  the  defendant  to  get  the  sovereign  changed 
so  as  to  offer  the  precise  sum.  Verdict  for  the  defendant. 

CampbeU,  and  ChcmneUf  for  the  plaintiff. 

Searleitj  A.  G.,  and  Steer,  for  the  defendant. 

[Attorneys — Taylor,  and  Younger,'] 

8m  the  eases  cited  m  5  Chetw.  Bum.  Tit.  **  Servant»,**  s.  zzi. 
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ANDERDON  v.  BURROWS,  M.  D.,  and  two  Others.    AprU  26. 

A  medical  man  is  not  warranted,  merely  on  statements  made  by  the  relations  of  a  person  sup- 
posed to  be  insane,  in  sending  men  to  take  him  into  custody  and  confine  him,  anlcsa  he  is 
satisfied,  from  those  statements,  that  such  a  step  is  necessary,  to  prevent  some  immediate 
injury  from  being  done  by  the  individual,  either  to  himself  or  to  other  persons;  and,  if  access 
cannot  be  had  for  the  purpose  of  examination,  application  should  be  made  to  the  Lord  Chan- 
cellor, that  the  party  may  be  taken  up  under  his  authority. 

Trespass  for  aBsaulting  and  imprisoning  the  plaintiff,  and  forcing  him  to  go 
along  certain  public  streets.     Plea — Not  guilty. 

The  plaintiff  was  a  gentleman  of  property,  but  of  very  parsimonious  and 
eccentric  habits,  who  resided  in  a  small  house  in  York  street,  Lambeth.  The 
first  defendant  was  the  eminent  physician,  well  known  in  that  part  of  the  me^ 
dical  profession  whose  practice  is  confined  to  cases  of  insanity ;  and  the  facts, 
as  far  as  related  to  the  assault  and  imprisonment,  were  as  follows: — ^Abont 
6  o'clock  in  the  evening  of  the  1st  of  November,  1829,  two  men  (who  pitnii 
were  ^the  defendants  Haggard  and  Shirreff)  went  to  the  plaintiff's  I- 
house,  and  having  induced  him  to  come  out,  laid  hold  of  him,  and  told  him  that 
he  must  go  with  them.  He  refused  to  go,  and  called  to  some  of  his  neighbours 
who  were  passing  to  come  to  his  assistance.  They  did  so,  and  questioned  the 
men  as  to  their  authority.  They  said  they  had  authority,  and  produced  a  papor 
purporting  to  be  signed  by  Dr.  Burrows,  which  paper  was  in  the  following 
form  : — 

''  By  order  of  Mr.  Oliver  and  Mr.  James  Anderdon,  I  authorize  the  bearer  to 
take  charge  of  Mr.  Freeman  Anderdon,  and  confine  him  to  his  own  house.  No. 
4,  York  street,  Lambeth,  he  being  insane." 

The  bystanders  remonstrated  with  the  men,  who  said  they  did  not  want  to 
use  the  plaintiff  ill,  but  would  take  him  and  use  him  as  a  gentleman, — they 
would  take  him  either  to  his  own  house  or  to  an  hotel.  He  refosed  to  go  any- 
where with  them,  and  resisted  their  attempts  to  move  him.  Upon  which,  one 
of  them  who  carried  a  bag,  told  him  that  if  he  was  not  quiet,  they  had  imple- 
ments in  that  bag  which  would  make  him  so.  He  got  away,  by  a  violent  effort, 
from  the  man  with  the  bag,  and  the  watoh  coming  up,  all  the  parties  went  be- 
fore the  constable ;  and  the  matter,  being  investigated,  ended  in  the  plaintiff's 
being  set  at  liberty,  and  the  two  men  committed  to  the  watch-house,  to  be  t^en 
before  the  magistrate  next  day.  The  bag  was  examined  by  the  constable,  and 
found  to  contain  screws,  straps,  a  strait-waistcoat,  &c.  On  the  investigation 
next  day,  at  Union  Hall,  Dr.  Burrows  admitted  that  the  men  had  acted  by  his 
authority,  and  that  he  had  never  seen  the  plaintiff;  and  in  answer  to  a  quesdon 
by  Mr.  Chambers,  he  said,  that  it  was  usual  to  act  if  the  friends  applied,  with- 
out having  seen  the  person. 

Scarlett,  A.  G.,  in  stating  the  case  of  the  plaintiff  said,  that  although  the 
assault  and  imprisonment  were  clearly  illegal,  and  there  must  be  a  vendict  at 
all  events  for  the  ^plaintiff,  yet  he  would  not  contend  that,  if  a  man  be  r^to 
really  insane,  his  friends,  who  interfere  for  his  protection,  should  be  made  *- 
to  pay  heavy  damases ;  and,  therefore,  if  it  should  appear,  upon  the  examination 
of  the  witnesses,  that  the  plaintiff  was  really  insane,  he  would  admit  that  it 
would  go  very  greatly  to  mitigate  the  damages.  He  was  therefore  prepared,  on 
the  part  of  the  plaintiff,  to  go  at  once  into  the  question  of  sanity  or  insanity. 

Various  witnesses  were  then  examined  on  the  part  of  the  plaintiff,  among 
them  his  landlord,  and  many  of  his  neighbours,  carrying  on  different  trades, 
who  all  described  him  as  a  person  of  very  good  understanding,  capable  of  con- 
versing sensibly  upon  different  topics,  and  shrewd  in  making  bargains  and  pur- 
chases. From  their  cross-examination  on  the  part  of  the  defendants,  it  appeared, 
that  the  plaintiff  was  a  person  of  rather  peculiar  habits ;  that  he  kept  no  servant 
in  his  house,  that  he  bonsht  his  own  food,  carried  his  pie  to  the  baker's,  went 
with  his  beard  of  a  wee&'s  growth,  dug  larffo  holes  in  his  front  saiden,  went 
'"^n  without  a  neckcloth^  and  wore  a  large  flapping  straw  hat  iiv  the  month  of 
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November.  It  appeared  also,  that  he  had  purchased  pictores  to  the  amount  of 
nearly  4000/. ,  and  it  seemed  that  some  large  purchases  made  just  before,  gave 
the  alarm  to  his  friends,  and  induced  them  to  make  the  application  which  ended 
in  his  arrest.  The  pictures,  however,  were  proved,  at  the  trial,  to  be  worth 
more  than  he  had  given  for  them. 

Denmafiy  for  the  defendants,  in  his  address  to  the  Jury,  contended,  that  Br. 
Barrows  had  acted  for  the  best,  and  with  perfect  good  faith  in  the  matter.  I 
allow  that  the  verdict  must  pass  for  the  plaintiff.  I  have  only  to  make  out  that 
Dr.  Burrows  acted  from  honourable  motives  as  a  medical  man  ought,  and  then 
the  very  smallest  damages  will  be  sufficient.  The  only  issue  between  us  is, 
^131  ^^^^^'  ^^®  damages  ought  to  be  trifling  or  considerable  7  It  will  *be 
-'  sufficient  for  me  to  show  that  there  was  such  a  prtmd  facie  case  as  to 
make  that  inquiry  and  eocaminatian  proper,  for  which  alone  the  steps  taken 
were  resorted  to.  Some  course  of  a  preliminary  nature  must  be  adopted,  and 
if  a  respectable  family  make  the  representation,  what  is  a  medical  man  to  do  ? 
I  submit  that  there  was  such  a  case  of  suspicion,  as  made  it  perfectly  proper 
and  unavoidable  to  do  what  Dr.  Burrows  has  done.  It  seems,  that  for  several 
years  this  plaintiff  has  been  in  the  habit  of  conducting  himself  in  a  most  extra- 
ordinary way.  The  absence  of  intercourse  with  his  family  is  in  itself  a  very 
strong  circumstance.  But  in  addition  to  this,  there  is  the  evidence  of  his  man- 
ner of  living.  His  house,  his  habits,  his  dress,  his  companions,  all  were  totally 
unworthy  of  his  education  and  rank  in  society.  From  his  retired  habits,  there 
was  no  other  mode  which  Dr.  Burrows  could  adopt.  There  never  was  any 
intention  of  taking  him  to  a  mad-house.  The  intention  only  was,  to  put  him 
under  the  care  of  his  parent  and  fisimily,  in  order  that  Dr.  Burrows  might  have 
an  opportunity  of  examining  him.  On  the  whole  it  appears,  that  there  was  a 
clear  case  of  suspicion,  rendering  it  advisable  for  the  family  to  make  inquiries, 
and,  in  order  to  do  that,  to  employ  the  defendant,  Dr.  Burrows. 

Lord  Tentebden,  C.  J.  (in  summing  up),  said — ^It  is  admitted  on  both  sides 
that  your  verdict  must  be  for  the  plaintiff,  and  the  only  question  is,  as  to  the 
amount  of  damages  which  you  are  to  give ;  and  with  respect  to  this  point,  it  is 
material  to  consider  that  the  plaintiff  was  taken  on  suspicion  of  his  being  insane. 
Certainly  the  course  taken  by  Dr.  Burrows  has  been  such  as  cannot  by  law  be 
justifled.  He  ought  not  to  have  sent  two  men  with  such  instruments  as  these 
appear  to  have  been  sent  with,  merely  upon  statements  made  by  relations,  unless 
those  statements  were  such  as  to  satisfy  him  that  those  steps  were  necessary  to 
prevent  the  party  from  doing  some  immediate  injury  either  to  himself  or  others. 
"^2141  ^^^^  ^^®  statement  made  *by  Dr.  Burrows,  when  the  parties  were  before 
-*  the  magistrate,  it  seems  that  it  is  usual,  on  the  application  of  the  familv, 
to  act  in  this  manner.  I  confess  I  am  sorry  to  hear  it  so  said,  for  it  certainly 
is  not  right ;  and  although  there  may  be  difficulty  in  getting  access  to  a  party 
labouring  under  insanity ;  yet,  the  proper  course  is,  if  access  cannot  be  obtained, 
to  apply  to  the  high  authority,  which  has  cognisance  over  such  matters,  to  get 
the  party  taken  up  in  order  that  he  may  be  examined.  The  question  for  your 
consideration,  under  all  the  circumstances,  will  be,  whether  there  was  reasona- 
ble and  probable  cause  for  the  plaintiff's  brothers  to  consider  him  as  insane,  and 
whether,  in  consequence  of  their  so  considering  him;  they  made  the  application 
to  Dr.  Burrows :  for  if  such  should  be  your  opinion,  probably  you  will  not  go 
very  high  in  your  estimate  of  the  damages. 

Yei^ict  for  the  plaintiff — Damages  500?. 

Scarlett,  A.  G.,  Brougham,  Adolphus,  and  Piatt,  for  the  plaintiff. 

Dewman,  Law,  and  Alderson,  for  the  defendants. 

[Attorneys — Truvohitt,  and  Freshfidd  A  Son.'] 
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BEVOaS   MB.  jrUSTIOE  LITTLEDALE;   AND   MB.   BABON  BOLLAND. 


BERKSHIRE  ASSIZES. 

BEFOBB  MB.  JUSTICE  UTTLBDALE. 


REX  V,  HBARNE,  COTTON,  and  COX.    Feb.  27. 

If  a  witness  ^iye  CTidence  of  a  conversation  with  a  prisoner,  in  which  that  prisoner  says  nmr- 
thing  implicating  another  prisoner,  the  witness,  in  givins  his  evidence,  most  not  omit  ibe 
name  of  such  other  prisoner  and  say  ''another  person,^*  but  most  give  the  convemtion 
exactly  as  it  oocarred,  and  the  Judge  will  tell  the  Jury  that  it  is  not  evidence  sgaiost  6ik!i 
other  prisoner. 

iNDiCTBfSNT  foT  hone-fltealing.  A  witness  on  the  part  of  the  prosecadoo 
Was  giyinff  evidence  of  a  conversation  which  took  place  between  the  priaontf 
Cotton  and  himself  in  the  absence  of  the  other  prisoners.  In  this  convenatioo, 
the  prisoner  Cotton  stated,  that  Cox  assisted  him  in  the  stealing  of  the  hone. 

Madeanj  as  counsel  for  the  prisoner  Cox,  soggested  that  as  this  conTenatioo 
was  not  evidence  against  his  client,  the  witness  ought  to  be  directed  to  omit  the 
name  of  Coz,  and  merely  say  another  person. 

LiTTLEDALB,  J.  The  witness  most  mention  the  name.  He  is  to  tell  u 
what  Cotton  said,  and  if  he  left  out  the  name  he  would  not  do  so.  Cotton  did 
not  say  '<  another  person,"  and  the  witness  must  give  us  the  conversation  jost 
^as  it  occurred ;  but  I  shall  toll  the  Jury  that  it  is  not  evidence  against  ^^ 
Cox.  ^ 

The  witness  repeated  the  conversation,  stating  the  name  of  Gox  where  it  had 
occurred.  Verdict,  Cotton  and  Cox,  Guilty ;  Heame,  Not  Guilty. 

Shq)Jierd  and  Seeker,  for  the  prosecution. 

TcUfourd,  CarrtngUmf  and  Maclean,  for  the  respective  prisoners. 
[Attorneys — Barton,  for  the  prosecution,  Vines,  Oompigne  ds  DarvaU,  and  W» 

don,  for  the  respective  prisoners.] 

See  the  eaae  of  Rex  «.  Clewes,  fott,  p.  221 ;  and  Rex  «.  Fletcher,  pnt. 


BBVOBB  MB.   BABOK    BOLLAND. 


BEX  V.  WILLIAM  BIRKET.    March  L 

If  on  an  indictment  for  stealing  ''one  sheep,"  it  appear  that  the  animal  stolen  was  onderi 

Ciar  old,  the  prisoner  must  be  acquitted,  as  he  ought  to  have  been  indicted  for  stealing  "one 
mb."    If  a  ewe  is  stolen,  it  must  be  so  called  in  the  indictment ;  and  so  a  lamb  most  m 
called  a  lamb ;  and  the  term  sheep  is  proper  only  where  the  animal  stolen  is  a  wether. 

Indictment  for  stealing  "  one  sheep,''  the  property  of  Henry  Benwell. 
The  prosecutor,  in  answer  to  questions  put  by  the  Learned  &uron,  said  thftt 
the  stolen  animal  was  under  a  year  old,  and  that  he  should  call  it  a  lamb-t^- 
BoLLAND|  B.     Upon  this  evidence  I  must  direct  an  acquittal.    In  thii 
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indictment,  the  animal  in  question  ought  to  have  been  called  a  lamb.  Animals 
of  this  kind  are  lambs,  and  not  sheep  till  thej  are  a  year  old.  There  was  a 
case  lately  before  the  twelve  Judges,  in  which  a  man  had  been  indicted  at  the 
Old  Bailey,  and  tried  before  Mr.  Justice  J.  Parke,  for  stealing  ''  one  sheep," 
*2171  ^^^  ^^  ^appearing  at  the  trial  that  the  animal  was  a  ewe,  the  twelve 
-^  Judges  held,  that  the  prisoner  oould  not  be  convicted,  as  the  statute  used 
the  words,  "  ram,  ewe,  sheep,"  &c.,  and  that  if  the  animal  was  in  foct  a  ewe, 
the  indictment  must  so  describe  it ;  and  it  was  not  enough  to  use  the  general 
term  sheep.  If  a  ewe  is  stolen,  it  must  be  called  a  ewe  in  the  indictment ;  and 
60  a  lamb  must  be  called  a  lamb ;  but  a  wether  should  be  described  as  a  sheep. 

Verdict— Not  Guilty. 
Righy  and  Madean,  for  the  prosecution 

[Attorney — Roberts.'] 

By  the  stat.  7  dD  6  Geo.  4,  e.  29,  %.  35,  it  is  enacted,  *'  that  if  any  person  ahall  steal  any  horse, 
nare,  geldinf,  colt,  or  fillv,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe.  sheep,  or 
lamb,  or  shall  wilfuUv  kill  any  of  such  cattle,  with  intent  to  steal  the  carcase,  or  skin,  or  any 
part  of  the  cattle  so  killed,  every  such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 


BEX  «.  CHARLES  MORRIS  JONES.    Mmn^  1. 

If  a  priaoner,  who  was  in  the  service  of  the  prosecutor,  steal  m  quantity  of  lace  in  several  pieces, 
the  pieces  together  being  above  5/.  in  value,  and  bring  them  all  out  of  his  master^s  house  at 
the  same  time,  this  is  a  capital  offence,  although  it  be  shown  that  the  prisoner  had  the  op- 
portunity of  stealing  the  lace  by  a  piece  at  a  time,  and  that  no  one  of  the  pieces  was  worth  5/. 

The  prisoner  was  charged  with  stealing  in  a  dwelling-house  sixty-eight  yards 
of  lace,  of  the  value  of  13/.,  the  property  of  Geor^  Shepherd. 

It  appeared  that  the  prisoner,  on  the  18th  of  October,  1829,  sent  the  lace 
(which  was  in  several  distinct  pieces)  from  Abingdon  to  London,  in  a  parcel 
by  the  coach ;  and  it  was  also  proved,  that  he  was  the  shopman  of  Mr.  Shep- 
herd, and  that  no  one  piece  of  lace  was  worth  5/. 

^1^^        Tfdfourdj  for  the  prisoner,  suggested,  that,  in  /avorem  *mtm,  the 
-'  learned  Baron  would  take  it  that  the  pieces  of  laoe  might  have  been 
stolen  at  different  times. 

BoLLAND,  B.  I  cannot  assume  that  to  have  been  so,  we  find  that  the  lace 
is  all  sent  in  one  parcel,  and  all  brought  oat  of  the  prosecutor's  house  at  once ; 
and  unless  von  can  give  some  evidence  to  show  that  it  was  stolen  at  different 
times,  you  ao  not  raise  your  point ;  but  even  if  you  did,  I  should  think  it  would 
be  of  no  avail,  for  on  the  last  Win^r  Circuit,  it  appeared  that  a  person  at 
Brighton  stole  goods  in  the  same  way  that  you  wish  me  to  suppose  that  this 
person  did ;  for  it  was  shown  that  he  stole  the  artielea  one  or  two  at  a  time,  and 
nnder  value,  but  that  he  carried  them  out  of  his  master's  house  all  together, 
the  articles  amounting  in  all  to  more  than  5/.  value ;  and  Mr.  Baron  Garrowi 
after  much  consideration,  held,  that,  as  the  articles  were  all  brought  out  of  the 
prosecutor's  house  together,  it  was  a  capital  offence.  Yerdict — Guilty. 

Shq}herdj  and  Carrington^  for  the  prosecution. 

Ta^ourd,  for  the  defence. 

[Attorneys — IVankumj  and  Weedm,^ 
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BEFOBB   AIR.  JUSTICE  UTTLEDALS. 


REX  V.  SADLER  and  Others.    March  1. 

In  a  criminal  case,  a  person,  who  ia  present  in  Court,  when  called  aa  a  witness,  is  bound  to  be 
sworn  and  to  give  his  evidence,  although  he  has  not  been  subposnaed.  An  iDdictmeot  far 
stopping  a  way  is  a  criminal  case  for  this  purpose. 

Indictment  for  stopping  up  a  footway.  Plea — ^Not  Guilty.  This  indict- 
ment had  been  removed  oy  certiorari,  and  came  down  to  be  tried  as  a  nidpriM 
record. 

*To  prove  the  obstruction  of  the  way,  Curwood,  for  the  prosecution,  p^^ig 
called  a  person  named  Hayward,  a  son  of  one  of  the  defendants.    The  ^ 
witness  did  not  answer  when  called,  but  he  was  in  Court,  and  would  not  snsver. 

On  this  being  stated,  Taunton^  who  was  for  the  defence,  said,  that  the  witness 
had  not  been  svhpcenaedy  and  therefore  was  not  bound  to  answer. 

Curwoodf  for  the  prosecution.  That  is  so  in  civil  cases,  but  this  being  t 
criminal  prosecution,  the  witness  must  answer  if  he  is  in  Court,  even  though  he 
may  not  have  been  mbpcenaed. 

Taunton.  Though  this  is,  in  point  of  form,  a  criminal  prosecution,  yet  it 
is  really  nothing  more  than  a  mode  of  trying  whether  persons  have  a  right  to  go 
over  the  lands  of  the  defendants. 

Littledale,  J.  I  think  that  this  must  be  taken  to  be  a  criminal  pro- 
secution, and  that  the  witness  is  bound  to  answer,  although  he  has  not  been 
suhpcenaed, 

Sir.  Hayward  was  then  sworn  and  examined.  Verdict — ^Not  Guilty. 

Curwood,  and  Carrtngton,  for  the  prosecution. 

Taunton  and  ShepJierd,  for  the  defence. 

[Attorneys — Frankum,  and  ffedgesJ] 


♦OXFORD  ASSIZES.  \^ 

BEFORE  MR.  JUSTICE  LITTLEDALE. 


REX  V.  THOMAS  BEEZLEY.     March  5. 

If  counsel  for  the  prosecution  call  a  witness,  whose  name  is  on  the  back  of  the  indictment,  bat 
do  not  examine  him,  and  such  witness  be  examined  by  the  prisoner's  counsel,  anf  Questios 
put  bv  the  prosecutor's  counsel  after  this  must  be  considered  as  a  re*examination,  and  theK- 
fore  the  prosecutor's  counsel  cannot  ask  anything  that  does  not  arise  out  of  the  previouB  ex- 
amination by  the  prisoner's  counsel. 

Indictment  for  murder.  On  the  part  of  the  prosecution,  several  witnessefl 
were  called,  and  at  the  end  of  their  examination,  Justice^  who  was  for  the  proee- 
cution,  closed  his  case;  but  Mr.  Justice  Littledale  sdd,  that  aa  there  were 
four  more  witnesses  on  the  back  of  the  indictment,  the  counsel  for  the  prose- 
cution ought  to  call  them,  to  give  the  prisoner's  oounsel  an  opportunity  of 
cross-examining  them.  Justice  accordingly  called  them  all,  but  did  not  ask 
either  of  them  any  question.  One  of  them,  on  being  cross-examined  by  LudlWi 
Seijt ,  stated  many  &cts  in  the  prisoner's  favour. 

Justice,^  for  the  prosecution,  wished  to  ask  this  witness  some  questions  relatiTO 
to  something  that  had  occurred  at  an  earlier  part  of  the  day  on  which  the  de- 
tjeased  was  BUed.  ^ 


220] 


4  Carrington  &  Payne.  485 


lAidlow^  Serjt.,  objected  that  this  did  not  arise  out  of  the  cross-examination 
LiTTLEDALE,  J.  These  questions  cannot  be  put.  This  is  strictly  a  re-exami- 
nation, and  no  question  can  be  asked  which  does  not  arise  out  of  the  cross- 
examination.  If  the  prosecutor's  counsel  does  not  choose  to  examine  in  chief, 
he  cannot  be  allowed  to  lie  by  and  see  what  the  prisoner's  counsel  does  in  cross- 
examination,  and  then  enter  into  a  fresh  examination  of  the  witness,  as  to  new 
facts  against  the  prisoner.  Verdict — Guilty  of  manslaughter. 

^211       **^^t9Hcef  and  Abbott^  f6r  the  prosecution. 

-*        Ludlawy  Serjt.,  and  Carrington,  for  the  defence. 

[Attorneys — Looker,  and  H,  TaunUmI\ 


WORCESTER  ASSIZES. 

BEFOaS   MR.   JUSTICE  LITTLEDALE. 


REX  V,  CLEWES.     Mar^h,  11. 

A.  waB  indicted  for  the  murder  of  H.  It  was  opened  that  A.,  havins;  malico  airainst  P.,  hired 
H.  to  murder  him,  and  that  H.  did  bo,  but  that  H.  being  detected,  A.  had  murdered  H.  to 
prevent  a  discovery  of  his  (A.'a)  guilt  respecting  the  murder  of  P.  Evidence  was  given  of 
expressions  of  mahce  used  by  A.  towards  P. ;  and  it  was  held  that  the  prosecutor  might  also 
give  evidence  to  show  that  H.  was,  in  fact,  the  person  by  whom  P.  had  been  murdered. 

A  person  charged  with  murder  made  a  confession  before  the  Coroner.  It  appeared  that,  before 
he  made  this  confession,  B.,  who  was  both  a  clergyman  and  a  masistrate,  had  had  an  interview 
with  him : — Held,  that  the  prosecutors  were  not  bound  to  call  B.  before  they  put  in  the  con- 
fession, but  that  it  would  be  fair  for  them  to  do  so  ;  and  that  if  the  prosecutors  did  not  call 
B.,  the  prisoner  might  call  him  before  the  confession  vraa  read,  to  prove  that  some  induce- 
ment was  held  out. 

A.,  a  prisoner  charged  with  murder,  was  visited  by  B.,  who  was  both  a  magistrate  and  a 
clergyman ;  B.  told  him,  that  if  he  was  not  the  person  who  struck  the  fatal  blow,  and  he 
would  tell  all  he  knew,  he  (B.)  would  use  his  endeavours  and  influence  to  prevent  anything 
from  happening  to  him  ;  and  that  if  he  (A.)  did  not  make  a  disclosure,  some  one  else  would 
probably  do  so.  After  this  B.  vrrote  to  the  Secretary  of  State,  who  retiurned  an  answer  that 
mercy  could  not  be  extended  to  A. ;  which  answer  was  communicated  by  B.  to  A.  After 
this.  A.  sent  for  the  Coroner,  and  wished  to  make  a  statement.  The  Coroner  told  him  that 
if  he  did  so,  it  would  be  used  as  evidence  against  him.  The  prisoner  made  a  confession. — 
Held,  that  this  confession  was  admissible. 

If  a  prisoner,  in  a  confession  made  before  a  Coroner,  which  is  taken  down  in  writing,  mention 
the  names  of  two  other  persons  who  are  also  charged  with  the  same  offence,  the  confession, 
when  read  in  evidence,  must  be  read  with  these  names  in  it,  just  as  it  is,  and  the  officer  of 
the  Court  must  not  say  *' another  person,"  and  '*a  third  person,*'  instead  of  reading  the 
names. 

If  a  prisoner,  charged  with  murder,  sav  in  his  confession,  which  is  read  in  evidence  against 
him,  that  he  was  present  at  the  murder,  but  took  no  part  in  the  commission  of  it,  this  is  evi- 
dence for  hhn  as  well  as  against  him  ;  but  the  Judge  will  not  direct  an  acc^uittal,  as  the  Jury 
may  believe  one  part  of  the  confession  and  disbelieve  another  ;  however,  if  it  is  meant  to  be 
charged  that  the  prisoner  did  more  than  is  stated  in  the  confession,  there  ought  to  be  some 
evidence  to  show  that. 

MuBDER.'  The  prisoner  was  indicted  for  the  murder  of  Richard  Hemmings, 
on  the  25th  of  June,  1806,  by  striking  him  on  the  head  with  a  bloodstick. 
3^9*291  ^^^  ^^^^  opened  on  the  part  of  the  prosecution  was,  *that  in  the  year 
^  1806,  great  enmity  subsisted  between  Mr.  Parker,  who  was  the  rector  of 
the  parish  of  Oddingley,  and  his  parishioners,  and  that  the  prisoner  had  used 
expressions  of  enmity  towards  Mr.  Parker,  and  had  said  he  would  give  50/.  to 
have  him  shot.  It  was  also  opened,  that  Mr.  Parker  was  shot  by  the  deceased 
Kichard  Hemmings,  who  was  detected  in  the  &ct ;  and  it  was  imputed  that  the 
persons  who  had  employed  him,  fearing  that  they  should  be  discovered  as  hav- 
ing hired  him  to  murder  Mr.  Parker,  had  themselves  been  guilty  of  the  murder 
of  Hemmings,  whose  bones,  on  the  28th  of  December,  1829,  were  found  buried 
in  a  baru;  which  had^  in  the  year  1806,  been  occupied  by  the  prisoner. 
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The  finding  of  the  bones  was  proved,  and  the  wife  of  Hemmings  identified  a 
carpenter's  rule,  and  the  remains  of  a  pair  of  shoes,  which  were  found  at  the 
place  where  vke  bones  were  discovered ;  and  she  also  identified  the  skoll  of  the 
deceased,  by  something  remarkable  about  the  teeth.  Evidence  was  also  given 
of  various  declarations  of  the  prisoner,  showing  that  he  entertained  malice  against 
Mr.  Parker ;  and  the  counsel  for  the  prosecution  then  proposed  to  show  that 
Hemmings  was  the  person  by  whom  Mr.  Parker  was  murdered. 

Ludlow,  Serjt.  I  submit  that,  as  Mr.  Parker's  death  is  not  the  subject  of 
the  present  inquiry,  we  cannot  hear  anything  respecting  the  person  by  whom 
he  is  supposed  to  have  been  murdered. 

LiTTL£DALE,  J.  I  think  that  I  must  receive  the  evidence  on  the  part  of  the 
prosecution ;  it  is  put  thus — ^That  the  prisoner  and  others  employed  Hammings  to 
murder  Mr.  Parker,  and  that  he  being  detected,  the  prisoner  and  others  then 
murdered  Hemmings  to  prevent  a  discovery  of  their  own  guilt.  Now,  to 
ascertain  whether  or  not  that  was  so,  in  point  of  fact,  it  is  necessary  that  I 
'^should  receive  evidence  respecting  the  murder  of  Mr.  Parker.  ^m 

The  evidence  was  received.  ^ 

The  counsel  for  the  prosecution  then  proposed  to  give  evidence  of  a  confesdon 
made  by  the  prisoner  before  the  Coroner;  and  it  was  proved  by  the  Coroner's 
clerk,  that  the  prisoner  sent  for  the  Coroner  to  the  prison,  desiring  to  make  some 
statement ;  and  that,  before  he  stated  anything,  the  Coroner  said  to  him,  that 
any  confession  or  admission  that  he  made  would  be  produced  against  him  at  the 
next  Assize,  on  a  trial  for  the  murder  of  Richard  Hemmings,  and  that  no  hope 
or  promise  of  pardon  could  be  held  out  to  him,  either  by  his  Majesty's  goYcro- 
ment  or  anybody  else.  It,  however,  appeared  that,  previous  to  this  time,  the 
Rev.  R.  Clifton,  a  magistrate,  had  had  an  interview  with  the  prisoner;  and  it 
was  suggested  by  LwUaw,  Serjt.,  that  he  might  have  told  the  prisoner  that  it 
was  better  for  him  to  confess ;  and  that,  therefore,  the  counsel  for  the  prosecu- 
tion were  bound  to  call  Mr.  Clifton. 

LiTTLEDALB,  J.  As  Something  might  have  passed  between  the  prisoner  and 
Mr.  Clifton  respecting  the  confession,  it  would  be  fair  in  the  prosecutors  to  call 
him,  but  I  will  not  compel  them  to  do  so.  However,  if  they  will  not  call  him, 
the  prisoner  may  do  so  if  he  chooses. 

Curwoodf  for  the  prosecution,  declined  calling  Mr.  Clifiton ;  and  he  was  called 
and  examined  by  Ludlow,  Serjt. 

Mr.  Clifton  stated,  that  he  had  told  the  prisoner,  that  if  he  was  not  the  nan 
that  struck  the  fatal  blow,  he  (Mr.  C.)  would  use  all  his  endeavours  and  influ- 
ence to  prevent  any  ill  consequences  from  falling  on  him,  if  he  would  disclose 
what  he  knew  of  the  Oddingley  murders.  Mr.  Clifton  also  stated,  that  he  told 
the  prisoner  that  there  were  so  many  ^living  persons  concerned  in  the  ^^24 
transaction,  that  it  would  be  made  known  by  some  or  other  of  them ;  *• 
and  that  he  said  this  to  have  the  effect  of  working  on  the  prisoner's  mind,  to 
induce  him  to  make  a  confession.  Mr.  Clifton  further  stated,  that  he  wrote  a 
letter  to  the  Secretary  of  State  for  the  Home  Department,  to  which  he  receited 
an  answer  stating,  that  mercy  could  not  be  extended  to  the  prisoner,  for  reasons 
that  were  therein  mentioned;  which  answer  he  communicated  to  the  prisoner. 

All  this  had  occurred  before  the  time  of  the  prisoner's  sending  for  the  Coroner 
to  the  prison. 

Ludlow,  Serjt.,  objected  that  this  declaration  of  the  prisoner  was  not  admis- 
sible in  evidence.  There  were  several  inducements  held  out  to  the  prisoner:  one 
was,  that  Mr.  Clifton  would  interest  himself  with  the  Government ;  that  induce- 
ment had,  no  doubt,  been  removed ;  however,  there  were  two  other  induce- 
ments, which  were,  first,  the  hope  that  would  arise  from  the  personal  endeavourt 
of  Mr.  Clifton  in  his  favour;  and  secondly,  the  fear  that  if  the  prisoner  did  not 
confess,  some  one  else  would  tell  before  him. 

LiTTLEDALE,  J.  I  think  that  this  declaration  is  dearly  admissible.  I  think 
that  the  conversation  with  Mr.  Clifton,  after  he  had  received  the  Secretary  of 
State's  letter,  and  the  caution  given  by  the  Coroner,  must  be  taken  to  hate 
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completely  put  an  end  to  all  the  hopes  that  had  been  held  oat.  The  nearest 
case  to  this  is  the  case  of  GilhaiD;  which  was  considered  by  the  twelve  Judges : 
Carr.  Supp.  61. 

Mr.  Bellamy,  the  clerk  of  assize,  was  proceeding  to  read  the  confessioni 
omitting  the  names  of  two  persons,  named  Banks  and  Bamett,  who  were  in 
custody  charged  with  this  same  murder  (jointly  with  the  prisoner),  on  the  Co- 
roner's inquisition. 

^*=>^^1       '^'LiTTLEDALE,  J.     You  must  read  all  the  names,  and  read  every  word 
**     -^  just  as  it  is.     I  have  considered  this  point  very  much,  and  I  am  of 
opinion  that  the  names  ought  not  to  be  left  out ;  but  I  shall  tell  the  Jury  that 
this  statement  is  no  evidence  against  any  one  besides  the  person  making  it.(a) 

The  confession  was  read  accordingly.  In  this  confession  the  prisoner  stated, 
that  he  was  present  at  the  murder  of  Hemmings,  which  took  place  in  his  bam ; 
but  that  the  murder  was  committed  by  a  person  named  Taylor  (since  dead),  an4 
that  he  (the  prisoner)  took  no  part  in  it,  and  was  wholly  unconscious  of  any 
injury  being  intended  towards  the  deceased. 

Ludlow,  Serjt,  objected  that  there  was  no  evidence  to  go  to  the  Jury,  for 
that  the  only  thing  to  connect  the  prisoner  with  the  murder  of  Hemmings,  was 
his  own  declaration ;  and  that,  although  that  declaration  was  admissible  as  evi- 
Moai  <leD<^6  that  he  was  present  at  the  murder,  yet  it  was  ^equally  evidence  that 
-'  he  was  there  taking  no  guilty  part  in  the  transaction.  And  he  cited  the 
case  of  Bex  v.  Jones.  (6) 

LiTTLEBALS,  J.  I  think  that  I  must  leave  it  to  the  Jury.  The  confession 
must  be  taken  altogether,  and  it  is  evidence  for  the  prisoner  as  well  as  against 
him ;  but  still  the  Jury  may,  if  they  think  proper,  believe  one  part  of  it  and 
disbelieve  another. 

The  prisoner  was  called  on  for  his  defence. 

LiTTLEBALS,  J.,  (in  Summing  up.)  A  good  deal  of  evidence  has  been  given 
respecting  the  murder  of  Mr.  Parker,  but  with  his  death  you  have  nothing  to 
do,  except  so  far  as  it  ffoes  to  show  that  the  prisoner  is  guUty  of  the  murder  of 
Bichard  Hemminss.  It  may  be  said,  that  the  murder  of  Mr.  Parker  has  no- 
thing to  do  with  the  murder  of  Hemmings ;  but  still  I  think  that  you  ought  to 
take  the  evidence  into  your  consideration,  because  there  might  have  been  an 
object  in  destroying  Hemmings,  as  it  would  prevent  him  from  giving  evidence 
against  any  person  who  might  have  employed  him  to  murder  Mr.  Parker.  With 
respect  to  the  prisoner's  confession,  I  think  you  must  take  it  altogether ;  and  by 
that  it  appears,  that  though  the  prisoner  was  present,  he  did  not  act  in  the  mur- 
der of  Bichard  Hemmings ;  and  if  it  is  to  be  said  that  the  prisoner  did  more 
than  is  stated  in  his  confession,  there  should  be  some  evidence  of  that,  which 
is  not  to  be  found  in  this  case.  Verdict — ^Not  Guilty. 

OurtDoody  Whatdey,  and  Godson,  for  the  prosecution. 

Ludlow,  Serjt.^  and  jP.  F*.  Lee,  for  the  prisoner. 

[Attorneys — Parker  dh  Smith,  and  S.  Godson.'] 

(a)  See  the  cum  of  Rex  v.  Heame,  ante,  p.  215.  In  Phill.  Law  of  Ev.  ch.  5,  a.  5,  it  is 
said,  that  "  the  confeaaion  of  a  priaoaer  ia  not  to  be  taken  in  parta,  but  the  whole  together  : 
that  what  ia  given  in  evidence  may  be  neither  more  nor  lesa  than  the  prisoner  inteu(^d.  If 
the  confession  ia  not  in  writing,  the  whole  of  what  the  prisoner  said  must  be  fully  stated,  al* 
though  it  may  happen  that  some  part  of  it  concerns  other  prisoners  who  are  tried  on  the  aame 
indictment.  In  siich  a  case,  it  ia  not  possible  to  make  any  selection,  for  until  the  evidence  has 
been  heard,  it  cannot  be  known  what  it  ia  or  to  whom  it  relates,  and  ail  that  can  be  done  is,  to 
direct  the  Jury  not  to  take  into  their  consideration  auch  parts  aa  affect  the  other  prisoners. 
But  a  distinction  might  perhaps  be  made  in  this  respect,  in  case  the  confession  has  been  reduced 
into  writing,  if  that  part  which  relatea  to  the  other  prieonera  ia  capable  of  being  separated  and 
detached  from  the  reat,  and  can  be  omitted  without  affecting,  in  any  degree,  the  prisoner's 
narrative  against  himself.**  The  practice  has  been,  in  reading  confessions,  to  omit  the  names 
of  other  accused  parties,  and  where  they  are  used  to  say  **  another  person,*'  "  a  third  person/* 
&c.,  where  more  than  one  other  prisoner  waa  named  ;  and  some  Judgea  have  even  directed  wit* 
nessea,  who  came  to  prove  verbal  declarations,  to  omit  the  names  of  those  persons  in  like 
manner. 

(A)  2  C.  d&  P.  129.  See  also  the  case  of  Rez  v.  Higgins,  3  C.  &  P.  603 ;  and  the  cases  cited 
in  Carr.  Supp.  p.  59. 
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BEX  V.  ANDREW  PIOKFOBD.     March  15. 

An  anonymouB  letter  stated,  that  the  writer  had  overheard  certain  persona  agree  together  to  do 
an  injury  to  the  person  or  property  of  the  prosecutor,  to  whom  tne  letter  was  sent ;  and  that 
if  thirty  sovereigns  were  laid  in  a  particular  place,  the  writer  would  give  such  inform&iioD  aa 
would  frustrate  the  attempt : — Held,  that  this  was  not  a  threatening  letter  within  the  stat.  7 
Sl  8  Geo.  4,  c.  29,  s.  8,  although  it  appeared  that  the  letter  was  a  mere  device  to  defraud  (be 
prosecutor  of  thirty  sovereigns. 

Indictment  on  the  8th  section  of  the  stat.  7  &  8  Qeo.  4,  o.  29,  for  sending 
a  letter  to  Samuel  Toung,  demanding  money,  with  menaces. 

The  letter  was  addressed  to  Mr.  Samuel  x  oung,  and  was  as  follows : — 

''Sir, — As  you  are  a  gentleman,  and  highly  respected  by  all  who  know  yon, 
I  think  it  my  duty  to  inform  you  of  a  conspiracy.  There  is  a  few  young  men 
who  have  agreed  among  themselves  to  take  from  you  personally  a  sum  of  money, 
or  injure  your  property.  I  have  overheard  all  the  affair.  I  mean  to  say,  jour 
building  property,  in  the  manner  they  have  planned  this  dreadful  undertaUng, 
would  be  a  most  serious  loss.  They  have  agreed  to  commence  this  upon  an 
appointed  time  in  the  course  of  this  winter,  which  would  be  a  most  dreadful 
sight.  Sir,  I  could  give  you  every  particular  information  how  you  may  preserve 
your  property  and  your  person,  and  how  to  detect  and  secure  the  offenders. 
Sir,  if  you  will  lay  me  a  purse  of  thirty  sovereigns  upon  the  garden  edge,  cloee 
to  Mr.  Tatler's  garden  gate,  I  will  leave  a  letter  in  the  place,  to  inform  you  of 
the  night  this  is  to  take  place.  I  can  also  inform  you  how  you  could  be  sure  to 
secure  the  offenders ;  but  you  must  keep  all  this  quite  secret,  and  not  make  a 
talk  of  it,  as  it  would  come  to  their  ears,  and  then  they  would  put  it  off  to 
another  time.  Sir,  I  hope  you  will  not  attempt  to  seize  upon  me,  when  I  come 
to  take  up  the  money  and  lay  down  the  note  of  information.  Sir,  you  will  find 
I  am  doing  you  a  most  serious  favour.  You  will  please  ^excuse  me  in  p^^g 
not  describing  my  name,  but  I  will  make  myself  known  the  day  after  ^ 
you  have  taken  them,  and  be  a  witness  against  them.  I  shall  come  to  lay  dovn 
my  letter  on  the  Ist  of  December,  if  I  find  the  money.  Sir,  I  am  year 
unknown  friend.'^ 

On  the  back  of  the  letter  was  written — ''Sir,  I  shall  be  much  obliged  if  jou 
would  lay  it  down  by  9  o'clock  on  the  1st  of  December,  as  it  wont  require  much, 
nor  admit  of  much  time,  as  I  am  doing  all  for  your  advantage.^' 

It  appeared,  that  after  receiving  this  letter,  Mr.  Young  put  thirty  farthings 
into  a  purse,  and  laid  them  down  at  the  place  appointed  on  the  1st  of  December, 
at  a  little  before  nine  o'clock ;  and  it  also  was  proved,  that  the  prisoner  came 
and  took  them  up ;  and  that,  on  his  being  taken,  he  said  that  the  letter  was  of 
his  handwriting,  and  that  he  had  written  it  with  an  intention  of  getting  the 
thirty  sovereigns,  to  leave  the  country. 

BoLLAND,  J^.,  doubted  whether  the  letter  contained  either  a  demand  or  a 
menace. 

Greaves,  for  the  prosecution,  cited  Robinson's  case,  2  Leach,  749,  and  argued 
that  this  was  a  sufficient  demand  of  the  money,  as  the  request  was  accompanied 
by  a  condition,  namely,  to  discover  persons  going  to  do  a  certain  act ;  and,  with 
respect  to  the  menaces,  to  say  that  there  were  none  here,  would  be  equivalent 
to  holding,  that,  whenever  the  menaces  came  from  one  person,  and  the  letter 
from  another,  neither  could  be  indicted  under  the  stat.  7  i;  8  Geo.  4,  c.  29;  and 
he  submitted  that,  at  all  events,  it  would  be  a  question  for  the  Jury,  whether 
the  letter  contained  menaces. 
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BoLLAND,  6.,  after  conferring  with  Mr.  Justice  Litiledale,  said,  that  he 
would  reserve  the  case  for  the  opinion  of  the  twelve  Judges. 

The  Jury  found  the  prisoner  guiJty. 
*oooi       *  Greaves,  for  the  prosecution. 
^^*^J  [Attorney— Ch«».] 


In  the  ensuing  Term  the  twelve  Judges  held,  that  the  conviction  wad  wrong ; 
and  the  prisoner  was  therefore  dischargml. 


SHREWSBURY  ASSIZES. 

BXVORE  BfB.   BABON  BOLLANB. 


REX  V.  WATTON. 

If  a  proMCiitor,  having  removed  an  indictment  by  certiorari,  give  notice  of  trial  for  the  Aasizes, 
and  brinjS  down  the  record,  and  withdraw  it  after  it  has  been  entered  for  trial,  the  Judge  at 
the  Assizes  cannot  order  the  prosecutor  to  pay  the  defendant  the  costs  of  the  day ;  but  a 
motion  must  be  made  in  the  Court  of  King's  Bench. 

Indictment  for  a  libel.  The  indictment  had  been  preferred  and  found  at 
the  Assizes,  and  had  been  removed  into  the  Court  of  King's  Bench  by  certto- 
rari,  at  the  instance  of  the  prosecutor.  Notice  of  trial  was  given  by  the  prose- 
cutor, and  the  record  was  brought  down  by  him,  and  entered  for  trial  at  these 
Assizes ;  however^  just  before  the  case  was  called  on,  the  prosecutor  withdrew 
his  record. 

Curtooodj  for  the  defendant,  applied  to  the  Learned  Baron  to  order  that  the 
prosecutor  should  pay  the  defendant  the  costs  of  the  day. 

BoLLAND,  B.  I  think  that  I  have  no  power,  sitting  at  JVm  PHiis,  to  make 
such  an  order.  I  think  your  application  should  be  made  in  the  Court  of  King's 
Bench.  Application  refused. 

Taunton,  CampbeU,  and  R,  V.  Richards,  for  the  prosecution. 

Ourvoood,  for  the  defendant. 

[Attorneys — Brandstromy  and  WtUiams.'] 


*QS01       *^^  ^^^  ensuing  Term,  Ourtoood  applied  in  the  Court  of  King's  Bench, 
-*  for  a  rule  to  compel  the  prosecutor  to  pay  these  costs ;  which  was  grant- 
ed on  the  authority  of  the  case  of  Rez  v,  Bartrum.(a) 

(a)  8  East,  269.  In  that  case  the  indictment  had  been  found  at  the  Sessions,  and  removed 
into  the  Court  of  King's  Bench  by  certiorari.  The  prosecutor  gave  notice  of  trial  to  the  defend- 
ant, for  the  sittings,  and  withdrew  his  record  without  countermanding  his  notice  of  trial  in 
time ;  and  the  Court  held',  that  the  prosecutor  >va8  liable  to  pay  the  defendant  his  costs ;  and 
granted  a  rule  for  the  payment  of  them  accordingly. 

Vol.  XIX.-^2 


490  Rex  v.  Lawrence.  Ox.Sp.  C,  1829,  [230 


HEREFORD  ASSIZES. 

BEFORE  MB.  JUSTICE  LITTLBDALB. 


REES  on  the  demise  of  MEARS  v,  PERROT.     March  27. 

A  tenant  from  year  to  year  died,  and  a  regular  notice  to  quit  was  serred  on  the  widow,  who 
remained  in  possession : — Held,  that  the  landlord  might  recover  in  ejectment,  unless  it  wcrs 
shown  that  some  othei*  person,  and  not  the  widow,  was  the  executor  or  administrator  of  ihe 
tenant,  and  that  it  was  not  incumbent  on  the  landlord  to  show  that  the  widow  was  eithei 
executrix  or  administratrix. 

Ejectment  to  reooyer  the  posseBsion  of  a  farm,  situate  at  Uanstephan,  ia 
the  county  of  Carmarthen. 

The  farm  in  question  had  heen  let  hy  the  lessor  of  the  plaintiff  to  a  person 
named  Bavies,  who  had  held  it  as  tenant  from  year  to  year ;  and  it  was  proved, 
that,  Dayies  being  dead,  a  notice  to  quit  was  seryed  on  his  widow,  who  remained 
in  possession  after  his  death. 

E.  V.  WtUtams,  for  the  defendant.  I  submit  that  the  plaintiff  must  be 
nonsuited.  In  the  case  of  Doe  dem.  Shore  v.  Porter,(a)  it  was  held,  that  if  a 
tenant  from  year  to  year  die,  his  interest  passes  to  his  personal  representatiye. 
Now,  here  it  is  not  shown  that  the  person  on  whom  this  notice  was  seryed,  was 
the  personal  representatiye  of  ^Dayies;  which  I  contend  it  must  be,  p^oi 
before  the  lessor  of  the  plaintiff  can  be  entitled  to  ro€oyer.  ^ 

LiTTLEDALB,  J.  If  you  show,  ou  the  part  of  the  defendant,  that  Bavies 
made  any  will,  or  that  any  administration  has  been  granted,  you  will  raise  tbt 
point.  A  personal  representatiye  can  only  be  constituted  either  by  a  will  or  by 
letters  of  administration ;  and  without  its  being  proyed  that  there  is  either  the 
one  or  the  other,  you  only  show  a  possibility  of  there  being  a  pexsonal  represen- 
tatiye.    I  think  the  lessor  of  the  plaintiff  is  entitled  to  reeoyer. 

Yeidict  for  ihe  plaintiff. 

Ru$idl,  Seijt.,  and  John  Evans,  for  the  plaintiff. 

E,  V,  mUianu,  for  the  defendant. 

[Attorney^-— Jbiies,  and  Hi  Zmom.] 

(a)  3  T.  R.  13.  It  was  there  held  that  in  the  case  of  "  a  tenancy  from  ]rear  to  year*  so  lo&g 
as  both  parties  please/'  if  the  tenant  die  intestate,  his  administrator  has  the  same  interest  in 
the  land  which  the  intestate  had. 


BEPOBE  MB.   BABON  BOLLAND. 


REX  V.  THOMAS  LAWRENCE  and  THOMAS  WEAVER.     March  30. 

The  lifting  up  of  a  trap-door  covering  a  cellar,  which  was  merely  kept  in  its  place  by  its  own 
weight,  ana  which  had  no  fastenings,  because,  it  being  a  new  trap*door,  they  had  not  been 
put  on,  is  not  a  sufficient  breaking  to  constitute  a  burglary;  but  unlocking  and  opening  a 
nall-door  and  running  away,  is  a  sufficient  breaking  out  of  the  house. 

BuRQLABT.  There  were  two  counts  in  the  indictment :  the  firsi  charging 
the  prisoners  with  breaking  into  the  dwelling-house  of  Henry  Gatehouse,  with 
intent  to  steal  his  goods;  the  second  count  charged  a  breaking  out  of  the  houfie. 

There  was  no  eyidence  to  show  how  the  prisoners  got  into  the  house,  but  the 
eyidence  of  the  breaking  out  was  as  follows :  Mr.  Gatehouse,  the  prosecator, 
said,  "At  about  half  past  ten  o'clock^  on  the  night  of  the  6th  of  December, 
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*2321  *^  secured  my  house  and  went  to  bed.  There  is  a  trapdoor  over  the 
•^  cellar  in  the  court-yard,  which  was  down.  This  trap-door  drops  down 
into  its  place,  but  has  no  &stening  of  any  kind ;  it  is  merely  kept  down  by  its 
own  weight.  This  trap-door  is  a  new  one ;  and  on  the  6th  of  December,  the 
fastenings  had  not  been  put  upon  it.  The  old  trap-door,  for  which  this  new  one 
was  substituted,  had  been  secured  by  fastenings.  I  did  not  lose  any  of  my 
property."  A  watchman  said,  *'  I  was  on  duty  on  the  night  of  the  6th  of  De- 
cember ;  I  saw  the  prisoner  Lawrence  push  up  the  trap-door  and  come  out  of  Mr. 
Gatehouse's  cellar.  I  also  heard  the  footsteps  of  a  man  in  Mr.  Gatehouse's  hall, 
I  heard  a  second  man  unlock  the  hall-door,  and  open  it,  and  then  run  out  of  the 
house.     That  man  was  the  other  prisoner." 

Powell,  for  fhe  prisoners,  objected  that  the  lifting  up  of  the  flap  was  not  suffi- 
cient to  constitute  a  breaking. 

Davxesj  contra^  cited  the  case  of  Rex  t;.  Brown,  2  Ea.  P.  C.  487. 

BoLLAND,  B.  I  am  of  opinion  that  the  lifting  up  of  this  flap  by  the  prisoner 
Lawrence  is  not  a  sufficient  breaking.  I  think,  therefore,  that  he  must  be  acquit* 
ted.  As  to  the  other  prisoner,  I  am  decidedly  of  opinion,  that  the  unlocking 
and  opening  of  the  hall-door  and  running  away  are  sufficient  to  constitute  a 
breaking  out  of  the  house.  The  case  is  therefore  made  out  as  to  him,  if  the  Jury 
are  satisfied  that  he  is  the  person  who  broke  out  of  the  house. 

The  Jury  acquitted  both  the  prisoners. 

Dames  J  fbr  the  prosecution. 

Ibwellf  for  the  defence. 

[Attorneys — Freece,  and  RtuseU.'] 


-.oaoT      *REX  V.  KOBERT  LLOYD,  JAMES  WILLIAMS,  and 
^'***J  JOHN  ROBERTS.    March  SI. 

On  an  indictmeni  for  robbery,  the  declvation  in  artieuh  mortiM  of  the  partjr  robbed  is  not 

admiasible  in  eridenoe. 

The  prisoners  were  indicted  for  robbing  Francis  Wellington  with  force  and 
▼iolence. 

Before  the  time  of  the  trial,  Wellington  had  died ;  and  SusseH,  Serjt ,  sub- 
mitted to  the  Learned  Baron,  whether  he  could  be  allowed  to  give  in  eyidenco 
a  declaration  made  by  Wellington  in  articulo  mortis. 

Curtoood,  for  the  prisoners,  cited  1  Phill.  Ey.  237,(a)  and  the  cases  of  Rex 
t7.  Mead,  4  D.  &  R.  120,  2  B.  &  G.  606,  S.  C,  and  Doe  dem.  Sutton  v.  Ridg- 
way,  4  B.  &  A.  54. 

BoLLAND,  B.  I  am  of  opinion,  that  I  ought  not  to  receiye  this  eyidence.  I 
think  that  declarations  in  articulo  mortis  are  not  admissible  in  eyidence  to  make 
out  a  charge  of  robbery ;  nor,  indeed,  any  other  charge,  except  those  in  which 
the  death  of  the  deceased  person,  by  whom  the  declaration  was  made,  is  the 
subject  of  the  inquiry.     I  must  reject  the  eyidence. 

This  eyidence  being  rejected,  the  case  was  made  out  by  means  of  other  proof. 

The  Jury  found  all  the  three  prisoners  Guilty. 

(a)  It  is  there  said,  that,  in  trials  for  robbery,  the  dying  declarations  of  the  party  robbed  have 
been  held  to  be  inadmissible  by  Mr.  Justice  Bayley,  on  the  Northern  Sprins  Circuit,  1822, 
and  by  Best,  C.  J.,  on  the  Midland  Spring  Ciruit,  1822.  And  in  the  case  of  Kez  «.  Hutchin- 
son, Dorham  Spring  Assizes,  1822, 2  B.  &  C.  608,  n.,  where  the  prisoner  was  indicted  for  admi- 
nistering savin  to  a  pregnant  woman,  it  appeared  that  the  woman  was  dead ;  and  for  the  prosecu- 
tion, evidence  of  her  dying  declaration  upon  the  subject  was  tendered :  but  Bayley,  J.,  rejected 
the  evidence,  observing,  that  althoujgh  the  declaration  might  relate  to  the  cause  of  the  death,  still 
such  declarations  were  admissible  m  those  cases  alone,  where  the  death  of  the  party  was  the 
subject  of  inquiry. 
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^RusteUy  Seijt.,  R.  V.  Richards,  and  PoweUy  for  the  prosecution.  p^^i 

Curwood,  and  Carrington,  for  the  prisoners.  *- 
[Attorneys — FcUeshall  dh  Bellamy,  and  E.  Pritchard.'] 


MONMOUTH  ASSIZES. 

BXrOBS  MR.   BARON  HOLLAND. 


WILLIAMS,  Administrator  of  WILLIAMSi  v.  THOMAS.    April  6. 

In  leplevin  there  wu  a  oognisanoe  for  rent  in  arrear.  To  thia  there  were  two  pleas,  the  one 
siatinff  that  a  certain  affreement  had  been  entered  into  between  the  landlord  and  tenant,  and 
that  tlie  tenant  was  aubaequently  induced  by  the  landlord  to  enter  into  another  agreement ; 
which  second  agreement  was  the  demise  in  the  cognisance  mentioned ;  and  that  this  latter 
agreement  had  been  abandoned  by  mutual  consent  oefore  any  rent  became  due.  The  other 
plea  was  similar,  except,  that  it  averred  that  the  tenant  was  induced  to  enter  into  the  aecood 
agreement  by  fraud.  Replication  to  the  one,  denybff  the  abandonment ;  and  to  the  other, 
denying  the  fraud : — HeldT,  that,  on  theae  pleadinga,  toe  plaintiff  had  the  right  to  bc^. 

Replevin.  There  were  six  cognisances  for  rent  in  arrear.  The^rs^  stated, 
that  the  rent  was  200^.  a  year,  ana  three  tons  of  coal  every  month.  The  second 
c^>gDisance,  stated  that  the  rent  was  200/.  a  year,  and  10c?.  a  ton  upon  all  ooal 
raised  from  the  premises,  but  that  the  rent  of  200/.  should  be  deducted  from 
the  lOd.  a  ton,  and  three  tons  of  coal  monthly;  and  the  three  other  cognisances 
varied  slightly  from  the  second.  Pleas  to  the  first  cognisance — JPtrst,  that  the 
200/.  was  not  in  arrear,  and  that  the  coal  was  never  demanded.  Second  plea  to 
the  first  cognisance,  that  neither  the  200/.  nor  the  coals  were  in  arrear.  To  each 
of  the  other  cognisances,  the  defendant  pleaded  separate  pleas,  y!rs<,  nan  tenuU; 
secondly  J  riens  in  arrear ;  and  thirdly,  that  the  lOd,  a  ton  never  exceeded  200/. 
a  year.  The  eighteenth  plea  was  to  the  last  five  cognisances,  and  it  commenced 
with  an  averment,  that  all  the  demises  in  those  cognisances  mentioned,  were 
one  and  the  same ;  and  this  plea  went  on  to  state,  that  a  certain  agreement 
had  been  entered  into  between  the  intestate  and  J.  H.  Moggridge,  the  person  to 
whom  the  defendant  was  bailiff,  and  that  the  ^intestate  was  induced  and  w^nor. 
persuaded  by  J.  H.  Moggridge  to  enter  into  another  agreement  (which  I- 
was  set  out) ;  and  it  then  averred,  that  each  of  the  demises  in  the  last  five  cog- 
nisances mentioned,  was  the  demise  contained  in  the  second  agreement ;  and, 
that  after  the  making  thereof,  and  before  any  rent  became  due,  the  same  was 
abandoned  by  mutual  consent.  The  nineteenth  plea  was  similar  to  the  eigh- 
teenth, except  that  it  averred  that  the  intestate  was  induced  to  enter  into  the 
second  agreement  by  fraud  and  misrepresentation,  instead  of  stating  that  it  was 
abandoned.  Replication  to  the  eighteenth  plea,  denying  the  abandonment  of 
the  agreement;  and  to  the  nineteenth  plea,  denying  the  fraud  and  misrepre- 
sentation. 

Taunton,  for  the  defendant,  contended  that  he  had  a  right  to  begin,  because, 
though  the  affirmative  of  the  issue  taken  on  the  eighteenth  and  nineteenth  pleas 
was,  in  point  of  form,  upon  the  plaintiff;  yet,  as  these  pleas  amounted,  in  sub- 
stance, to  no  more  than  a  plea  of  non  tenuit,  it  lay  upon  the  defendant  to  prove 
the  tenancy. 

Campbell,  for  the  plaintiff.  The  Judge  will  only  look  at  the  pleadings,  and 
see  upon  whom  the  affirmative  lies ;  and  that,  in  the  present  case,  is  clearly  on 
the  plaintiff. 

Holland,  B.  These  pleas  do  amount  very  nearly  to  non  tenuit;  yet,  as,  in 
point  of  form,  the  affirmative  is  on  the  plaintiff,  I  think  that  he  ought  to  h^n. 

The  plaintiff  began.  Verdict  for  the  plaintiff 
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CamjpheUy  Ludlow^  Sexjt.,  and  Botroydy  for  the  plaintiff. 
TauntoUy  and  BlewiU,  for  the  defendant. 

[Attorneys — Bigg,  and  Frothero  <&  PhiUips.'] 

See  the  CMe  of  Curtis  v.  Wheeler,  ante,  p.  196. 


^36]  ^BEFORE  MB.  JUSTICE  LITTLEDALE. 


REX  V.  ELIZABETH  OWEN.    AprU  6. 

If  a  child  more  than  eoTen  and  ander  fourteen  years  of  age,  is  indicted  for  felony,  it  villi  be  left 
to  the  Jury  to  sav  whether  the  offence  was  committed  by  the  prisoner,  and  if  so,  whether, 
at  the  time  of  the  offence,  the  prisoner  had  a  guilty  knowledge  that  he  or  she  was  doing 
wrong.  The  presumption  of  law  is,  that  a  child  of  tnat  age  has  not  such  guilty  knowledge, 
unless  the  contrary  be  proved  by  the  evidence. 

Indictment  for  stealing  eoals.  The  prisoner  was  ten  years  of  age,  and  it 
was  proved  that,  on  the  28th  of  January,  she  was  standing  by  a  large  heap  of 
coals  belonging  to  Messrs.  Harford  &  Brothers,  and  that  she  put  a  basket  upon 
her  head.  This  basket  was  found  to  contain  a  few  knobs  of  coal,  which,  in 
answer  to  a  question  put  to  her  by  the  witness  for  the  prosecution,  she  said  she 
had  taken  from  this  heap. 

LittledaXiE,  J.,  was  about  to  call  upon  the  prisoner  for  her  defence,  when 

Carringtonj  amicus  curiacy  suggested  that  she  was  entitled  to  an  acquittal. 
He  submitted  that  a  child  under  seven  years  of  age  could  not  legally  be  con- 
victed of  felony ;  and  that,  in  cases  where  the  accused  was  between  the  ages  of 
seven  and  fourteen,  it  was  incumbent  on  the  prosecutor  to  prove,  not  only  that 
the  offence  was  committed,  but  also  that  the  offender  had,  at  the  time,  a  guilty 
knowledge  that  he  or  she  was  doing  wrong. 

Littledale,  J.  I  cannot  hold  that  a  child  of  ten  years  of  age,  is  incapa- 
ble of  committing  a  felony.     Many  have  convicted  under  that  age. 

Carrington,  No  doubt  that  is  so.  A  boy,  named  York,  who  was  only  ten 
years  old,  was  convicted  of  a  murder ;  but  in  that  case  there  was  the  strongest 
evidence  of  guilty  knowledge :  Fost.  70. 

Littledale,  J.    I  think  I  must  leave  it  to  the  Jury. 

The  prisoner  was  then  called  on  for  her  defence. 
«9^71       '^'Littledale,  J.  (in  summing  up),  said — ^In  this  case  there  are  two 
-'  questions;  first,  did  the  prisoner  take  these  coals;  and  secondly,  if  she 
did,  had  she  at  the  time  a  guilty  knowledge  that  she  was  doing  wrong.     The 
prisoner,  as  we  have  heard,  is  only  ten  years  of  m^  ;  and,  unless  you  are  satis- 
fied by  the  evidence  that,  in  committing  this  o£^nce,  she  knew  that  she  was 
doing  wrong,  you  ought  to  acquit  her.    Whenever  a  person  committing  a  felony 
is  under  fourteen  years  of  age,  the  presumption  of  law  is,  that  he  or  she  has  not 
sufficient  capacity  to  know  that  it  is  wrong ;  and  such  person  ought  not  to  be 
convicted,  unless  there  be  evidence  to  satisfy  the  Jury  that  the  party,  at  the 
time  of  the  offence,  had  a  guilty  knowledge  that  he  or  she  was  doing  wrong,  (a) 
Verdict — ^Not  guilty ;  and  the  foreman  of  the  Jury  added,  "  We  do 
not  think  that  the  prisoner  had  any  guilty  knowledge." 

Lumley,  for  the  prosecution. 

[Attorneys — Frothero  &  Fhillips,^ 

(a)  The  law  on  this  subject  is  very  fully  gone  into  in  1  Curw.  Hawk.  p.  1,  n.  1 ;  and  is  also 
freated  of  by  Lord  Hale,  (1  H.  P.  C.  ch.  3),  and  by  Mr.  Justice  Blackstone  (4  Com.  ch.  3). 
It  is  believed  that  the  youngest  person  who  was  ever  executed  in  this  country,  was  a  boy 
between  eight  and  nine  years  old,  named  Dean,  who  was  found  guilty  of  burning  two  bams  ai 
Windsor,  *'  and  it  appearing  that  he  had  malice,  revenge,  craft,  and  cunning,  he  nad  judgment 
to  be  banged,  and  was  hanged  accordingly."  This  case  was  tried  before  Whitlock,  J.,  at  the 
•«.biiigdoa  Assises,  1629,  and  is  reported  m  Emlyn's  Edit.  U.  P.  C.  p.  25,  n.  («)• 
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REX  V.  MATTHEW  THOMAS.  April  7. 

It  if  nut  a  "  beginning  to  demolish"  a  house  within  the  meaning  of  the  stat.  7  &  8  Geo.  4,  c. 
30.  s.  8,  unless  the  Jury  be  satisfied  that  the  ultimate  object  of  the  rioters  was  to  demolisk 
ihe  house,  and  that,  if  they  had  carried  their  intention  into  full  effect,  they  would,  in  poioi 
of  fact,  have  demolished  it. 

Indictment  on  the  stat.  7  ft  8  Geo.  4,  o.  80;  a.  8,  for  "  beginning  to  demo- 
lish''  the  dwelling-hoase  of  John  Williams. 

*It  appeared  that  the  prisoner  and  others,  on  the  15th  of  March,  1830,  rMOQ 
at  about  midnight,  came  to  the  hotise  of  the  prosecutor;  and  that,  haying  ^ 
in  a  riotous  manner  burst  open  the  door,  they  broke  some  of  the  furniture,  all 
the  windows,  and  one  of  the  window  frames,  and  forced  out  a  small  iron  bar; 
and  that,  after  doing  this  mischief,  they  went  away.  It  did  not  appear,  that 
there  was  anything  to  hinder  the  rioters  from  doing  more  damage  if  they  ^ 
chosen  so  to  do. 

CurtDoodf  for  the  prisoner,  objected  that  this  was  not  a  beginning  to  demolish 
the  house. 

LiTTLEDALE,  J.  I  am  of  Opinion,  that  this  will  not  be  a  ''  beginning  to  de- 
molish,'' within  the  act  of  parliament,(a)  unless  the  Jury  shall  be  satisfied  that 
the  ultimate  object  of  the  rioters  was  to  demolish  the  house ;  and  that,  if  they 
had  carried  their  intentions  into  full  effect,  they  would,  in  point  of  fiact,  have 
demolished  it.  Now  here  that  is  not  so,  for  they  come  and  do  a  great  deal  of 
mischief,  and  then  so  away,  having  manifestly  completed  their  purpose,  and 
done  all  the  injury  they  meant  to  do.  Verdict — Not  guilty. 

OreaveBy  for  the  prosecution. 

Curwood,  for  the  defence. 

[Attorneys — T,  J,  PhiUtpSf  and  Owen,"] 

(a)  By  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  8,  it  is  enacted,  that  "  if  any  persons,  riotously  ind 
tumultuouslv  assembled  together  to  the  disturbance  of  the  public  peace,  shall  unlawfully  uhI 
with  force  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or  destroy,  nj 
church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  dissenting  from  the  onitad 
church  of  England  and  Ireland,  duly  registered  or  recorded,  or  any  house,  stable,  coach-hoaEc, 
out-house,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  ban,  or  granary,  or  any  build- 
ing or  erection  used  in  carrying  on  any  trade  or  manufacture,  or  any  branch  thereof,  or  any 
machinery,  whether  fixed  or  moveable,  prepared  for  or  employed  in  any  manufacture,  or  in 
any  branch  thereof,  or  any  steam  engine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  staith,  buildmg,  or  erection  used  in  conducting  the  business  of  any  mine,  or  any 
bridge,  wa^on-waj,  or  trunk  for  conve^ng  minerals  from  any  mine,  every  such  offendflr 
■hall  be  guilty  of  felony,  and,  being  convicted  thereof,  ahall  suffer  death  as  a  felon." 
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HOBSHAM  ASSIZSS. 

BXrOAB  MB.  JU8TI0B  BATLBT. 


FOBDE  V.  SKINNER  and  Others.    March  26. 
if  iMriab  offieers  cut  off  the  hair  of  a  panper  in  the  poor-house,  bjr  Ibroe,  and  agaioat  the  wiL 


of  such  pauper,  this  is  an  aasault ;  and  if  it  be  done  aa  matter  ofdegradation,  and  not  with  a 
▼iew  to  cleanlineaa,  that  will  be  an  aggravation,  and  go  to  increase  the  daiMgoa. 

Valsb  impziaonment  with  a  count  for  a  oommon  aaaanlt    Pleti — Genenit 


235] 


4  Carrinoton  &  Patne.  495 


The  defendants  were  the  parish  offioers  of  the  parish  of  Ninfield,  in  Snssez ; 
and  the  plaintiff  was  a  young  woman,  who  was  a  pauper  in  the  poor-house  there. 
The  false  imprisonment  was  not  proved ;  and  the  assault  complained  of  was,  that, 
on  the  10th  of  December,  1829,  the  defendants  sent  for  the  plaintiff  into  a  room 
in  the  poor-house,  and  by  force,  and  against  her  consent,  out  off  her  hair;  and 
it  appeared,  that  in  the  struggle,  occasioned  by  her  resisting,  one  of  her  arms 
was  bruised.  It  was  shown  that  the  plaintiff  wore  long  hair,  and  kept  it  in  a 
clean  and  neat  state ;  and  there  was  also  eyidence  given  that  when  the  plaintiff 
had,  shortly  before,  gone  with  two  of  the  defendants  before  the  magistrates  at 
Battle,  one  of  the  defendants  said,  alluding  to  the  plaintiff  and  her  sister,  who 
was  also  in  the  poor-house,  that  he  would  soon  do  something  <'  to  take  their  pride 
down."     It  also  appeared,  that  the  sister's  hair  was  cut  off  in  a  similar  way. 

Batlet,  J.  (in  summing  up.)  However  desirable  such  a  regulation  as  that 
of  cutting  off  the  hair  of  persons  in  a  poor-house  may  be  with  regard  to  health 
^AM  and  ^cleanliness,  yet  it  is  altogether  unauthorized  by  law,  and  is  a 
^  wrongful  act,  if  done  without  the  consent  of  the  party.  If,  in  this  case, 
it  was  done  violently  and  with  force,  and  with  the  malicious  intent  imputed, 
namely,  of  '^  taking  down  their  pride/'  and  not  with  a  view  to  cleanliness,  that 
will  be  an  aggravation,  and  ought  to  increase  the  damages.  You  will  therefore 
decide  on  the  motives  which  actuated  the  defendants,  and  according  to  that 
decision  you  will  estimate  the  amount  of  damages. 

Verdict  for  the  plaintiff-^— Damages  60/. 

FlaU,  and  Thenger,  for  the  plaintiff. 

Crum^,  for  the  defendants. 


♦241]     •NORFOLK  SPRING  CIRCUIT.     1830. 

BSFOBE  Bm.   BAECN  VAUGHAN. 


BEDFORDSHmE  ASSIZES. 

BBVORX  MR.  BAEON  YAUGHAN. 


REX  1^.  HENRT  LETT.    March  9. 

A.  delivered  hit  watch  to  B.  to  be  repeired.  loetead  of  repeiring  it,  he  told  it ;  and  A.,  being 
informed  of  tbia,  told  B.  that  he  would  either  have  hie  watch  oaok  again  or  the  moaey  :-*- 
Held,  no  felony. 

iNBiOTBffENT  for  Stealing  a  watch,  the  property  of  John  Bandy. 

It  appeared  that  the  prosecutor  and  the  prisoner  had  met  together  at  a  pnblio- 
hoiiae ;  when  the  prosecutor  said  to  the  prisoner,  "  My  watch  wants  repairing, 
I  wish  jou  would  take  it  and  repair  it.''  The  prisoner  took  the  watch,  promis- 
ing to  return  it  in  two  or  three  days.  A  week  afterwards,  the  prosecutor  asked 
the  prisoner  for  the  watch,  when  the  lalter  said,  it  was  not  ready ;  and  when  the 
prosecutor  saw  him  again,  he  said  he  had  sold  it.  To  this  the  prosecutor  replied, 
''I  will  have  my  watch  or  the  money."  The  prisoner  said,  <'I  will  give  you 
either  the  watch  or  money  to-morrow." 

Smith,  for  the  prisoner,  submitted  that  this  was  no  felony : — ^the  prosecutor 
had  delivered  the  watch  to  the  prisoner  to  be  repaired,  and;  on  leanung  that  it 
VM  aold;  had  aequiewad  in  the  sale. 
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Yauqhan,  6.  I  tbink  it  would  be  too  miicb  to  coostroe  tbis  to  be  a  felony. 
It  would  have  been  different  if  tbe  prisoner  bad  obtained  tbe  watcb  by  trick  or 
fraud.     Here  it  was  voluntarily  delivered  to  bim. 

Verdict— Not  Guilty. 

*  Smith,  for  tbe  prisoner.  p^^o 

[Attorney — EanJcin.']  *•  "  " 


HUNTINGDONSHIRE  ASSIZES. 

BEFORE  BfB.  BASON  VAUGHAN. 


REX  V.  HOLUNGSHEAD.    March  13. 

K  prisoner  beins  under  examination  before  a  magistrate,  on  a  charee  of  felony,  a  statement 
was  made  in  hie  presence  bv  the  solicitor  for  the  prosecution,  which,  the  witness  called  to 
prove  it  said,  he  believed  had  been  taken  down  in  writin^r : — Held,  that  under  these  circum- 
stances parol  evidence  of  the  statement  was  not  admissible  on  the  trial  of  such  prisoner. 

Indictment  for  breaking  and  entering  a  dwelling-bouse,  and  stealing  ther^ 
bank  notes  and  money. 

Mr.  Cope,  tbe  City  Marsbal,  was  called  to  depose  to  a  statement  made  bj 
Mr.  Gates,  tbe  solicitor  for  tbe  prosecution,  to  tbe  Lord  Mayor  of  London,  at 
the  Mansion-bouse,  on  tbe  examination  of  tbe  prisoner. 

Storksj  Serjt.,  asked,  if  tbis  statement  was  taken  down  in  writing  ? 

Andrewiy  for  tbe  prosecution.  It  need  not  be.  Mr.  Gates  was  not  examined 
on  oatb,  and  wbat  be  said  in  tbe  presence  of  tbe  prisoner  is  admissible. 

Mr.  Cope,  in  answer  to  questions  put  by  Siorksj  Seijt.,  stated,  that  Mr. 
Hobler,  tbe  clerk  at  tbe  justice-room  at  tbe  Mansion-bouse,  was  in  tbe  babit  of 
taking  down  in  writing  wbatever  was  stated  on  examinations  tbere ;  and  that  he 
believed  that  what  Mr.  Gates  had  said  to  tbe  Lord  Mayor  on  this  occasion,  wts 
so  taken  down. 

Yaughan,  B.  I  shall  presume  that  wbat  passed,  being,  in  fact,  part  of  tbe 
examination,  was  taken  down,(a)and  if  so,  it  should  baye  been  bere.  I  think 
I  ought  not  to  receiye  Mr.  Cope's  evidence. 

*Tbe  evidence  was  rejected,  and  tbe  case  made  out  by  other  proof.        ^^j^ 

Verdict — Guilty.       ^ 

Andrews^  and  Gunning,  for  the  prosecution. 

Storks,  Serjt.,  and  Smith,  for  the  prisoner. 

[Attorneys — Gates,  and  BuUer."] 

(a)  Vide  the  case  of  Phillipa  v.  Wimbum,  pott,  in  which  Tindal,  C.  J.,  held,  that  it  was  to 
be  orettfined  that  what  a  party  said  upon  oath  before  a  magistrate,  was  taken  down  in  writiDg. 
although  the  party  called  to  give  parol  proof  of  it  said,  that  he  did  not  perceive  that  it  was. 

It  is  important  to  consider  whether  anything  said  during  the  examination  of  a  prisoner  be- 
fore a  magistrate,  can  be  received  in  evidence,  merely  on  the  ground  of  its  being  said  in  the 
presence  of  the  prisoner.  The  reason  why  anything  said  in  the  presence  of  the  prisoner  is 
receivable  as  evidence  against  him  is,  that,  being  saia  in  his  hearing,  he  might  have  contra- 
dicted it  if  he  had  chosen.  Now,  this  seems  hardly  to  apply  to  what  takes  place  at  the  tinie 
of  the  examination  before  the  ma^strate,  because,  as  the  prisoner  could  not  ieep  up  a  ranning 
oommentarv  of  contradictions,  with  respect  to  everything  said  against  him,  the  reason  of  ad- 
mitting such  evidence  appears  to  fail.  In  the  case  of  Rex  v.  Appleby  and  OUiers,  3  Stark. 
N.  P.  C.  33,  two  prisoners  were  examined  on  a  charge  of  horae^aiealing,  and  one  of  them,  in 
the  presence  of  the  other,  stated,  that  they  jointly  committed  Uie  felonv ;  but  this  was  held  to 
be  no  evidence  againat  the  other,  although  he  did  not  deny  it.  Indeed,  if  what  was  said  be- 
fore the  magistrate  by  persons  not  upon  oath,  were  admissible  in  evidence  against  the  prisooer, 
•a  being  something  said  in  his  presence,  there  would  be  this  difficulty :  vis.  that  what  a  wit- 
ness said  upon  his  oath  before  the  magistrate,  which  was  taken  down  in  writing,  and  signed 
by  tbe  witness,  would  not  be  admiaaible  in  evidence,  unless  such  witness  were  dead ;  bat  if  a 
peraoD,  not  upon  his  oath»  chose  to  say  anything,  what  he  said  would  be  receivable,  as  being 
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foiDjBthiDg  raid  in  the  presence  of  the  prisoner :  which,  as  it  seems,  could  hardly  be  the  law. 
In  the  case  of  Melen  v.  Andrews,  1  M.  &  M.  336,  it  was  held,  that  the  deposition  of  a  witness, 
taken  in  the  presence  of  the  party  there  charged,  is  not  admissible  in  evidence  in  another  pro- 
ceeding asainst  that  party,  on  the  sround  that  he  was  present,  and  mi^ht  have  cross-examined ; 
ind  Mr.  Justice  J.  Parke  said,  **  1  think  that  the  deposition  of  a  witness  taken  in  a  judicial 
proceeding  is  not  evidence,  on  the  |^ound  that  the  party,  against  whom  it  is  sought  to  be  read, 
was  present,  and  had  the  opportunity  of  cross-examining.  It  clearly  would  not  be  admissible 
against  a  third  person,  who  merely  happened  to  be  present,  and  who,  being  a  stranger  to  the 
matter  under  investigation,  had  not  the  ri^ht  of  interfering,  and  I  think  the  same  rule  must 
apply  here.  It  is  true  that  the  plaintiff  might  have  cross-examined  or  commented  on  the  tes- 
timony, but  still,  in  an  investigation  of  this  nature,  there  is  a  regularity  of  proceeding  adopted, 
which  prevents  the  party  from  interfering  when  and  how  he  pleases,  as  he  would  in  a  oomicon 


eonverration." 
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BBVORE  MB.   BABON  VAUGHAN. 


REX  V,  HATFIELD.    March  18. 

In  an  information  for  a  libel,  imputing  improper  conduct  to  A.  as  Town-clerk  of  H.,  it  was 
alleged  that  he  was  Town-clerk,  and  that  it  was  his  duty  to  issue  his  precept  for  summoning 
the  Grand  Jury.  The  precept  was  signed  both  by  the  Mavor  and  Town-clerk :— Held,  that 
this  satisfied  the  allegation,  that  he  issued  his  precept,  and  that  the  fact  that  he  was  an  Alder- 
man of  the  Boffough  at  the  time  when  he  was  elected  Town-clerk,  made  no  difference. 

Information  for  a  libel  on  Mr.  Maole,  Town-clerk  of  Huntingdon,  impu- 
ting to  him  improper  conduct  in  the  summoning  of  the  Qrand  Jury  at  the 
Borough  Sessions. 

The  information  stated,  that  Mr.  Maule  was  the  Town-clerk,  and  that  it  was 
his  duty  to  issue  his  precept  for  summoning  twenty-four  good  and  lawful  men  as 
Grand  Jurors. 

It  appeared  by  the  evidence,  that,  at  the  time  Mr.  Maule  was  elected  Town- 
clerk,  he  was  one  of  the  Aldermen  of  the  Borough ;  and  on  the  precept  for  sum- 
moning the  Grand  Jury  being  put  in,  it  appeared  to  have  been  signed  by  the 
Mayor  as  well  as  by  the  Town-clerk. 

Prymcj  for  the  defendant.  This  indictment  states  the  prosecutor  to  be  the 
Town-clerk ;  now,  it  appears  by  the  evidence,  that  he  was  an  Alderman  when  he 
was  elected  Town-clerk,  and  being  so,  he  is  not,  and  cannot  be  a  legally  elected 
Town*clerk.(a) 

Vauqhan,  B.     I  am  of  opinion  that  there  is  nothing  in  this  objection. 
*2451       *^^y}  ^^^  ^®  defendant.     I  submit  that  this  precept  is  not  the  pre- 
-*  cept  of  the  Town-clerk,  but  of  the  King,  or  perhaps  of  the  Mayor,  being 
only  signed  by  the  Town-clerk  after  the  signature  of  the  Mayor. 

Vauohan,  B.  I  think  the  Town-clerk's  name  being  to  the  precept,  it  may 
be  taken  to  be  his.     His  was  the  hand  that  issued  it. 

Verdict— Not  Guilty. 

Skorksj  Serjt.,  and  Ajidrews,  for  the  prosecution. 

Jhryme^  and  Ze%,  for  the  defence. 

[Attorneys — MatUe,  and  StDeeting."] 

(a)  In  the  case  of  Rex  v.  Pateman,  2  T.  R.  777,  it  was  held,  that  where  the  offices  of  town- 
clerk  and  of  alderman  are  incompatible,  which  they  are  in  those  corporations  where  the  alder- 
men are  judicial  officers,  and  the  town-clerk  acts  ministerially  under  them,  the  appointment 
of  an  alderman  to  be  town*clerk  is  equivalent  to  an  amotion  from  the  office  of  alderman.  And 
in  the  case  of  Mil  ward  v.  Thatcher,  2  T.  R.  81,  it  was  decided,  thst  if  two  offices  in  a  cor- 
poration be  incompatible,  a  party,  by  acceptance  of  the  second,  though  an  inferior  office,  wiL*. 
Tacate  the  6rst. 

Vol.  XIX.— 63  2  t  2 


498  Rex  v.  Higgins.   Norf.  Sp.  C.  1830.  [245 

REX  V.  READER  and  TURNER.     March  19. 

An  indictment  on  the  stat.  7  dc  8  Geo.  4,  c.  30,  bs.  2,  dc  17,  for  eetting  fire  to  a  bam  ind  a 
stack  of  straw,  charged  the  offences  to  have  been  committed  **  feloniously,  wlaataniy,  and 
maliciously,*'  instead  of  "feloniously,  unlawfully^  and  maliciously:"  Held  bed. 

The  prisoners  had  set  fire  to  a  stack  of  stubble  (which,  in  Cambriaeeshire,  is  called  haulm); 
they  were  indicted  on  a  first  indictment,  for  setting  fire  to  a  ** stack  of  straw:"— Held,  that 
this  was  not  straw.  And,  on  their  being  again  indicted,  for  setting  fire  to  a  "stack  of  straw 
called  haulm,"  the  Judge  intimated,  that  to  convict  upon  such  a  count,  would  not  be  safe; 
and  the  verdict,  in  consequence,  was  tiaken  upon  other  counts,  charging  the  setting  fire  to  a 
barn  and  a  wheat-atack. 

The  prisoners  were  tried  before  Mr.  JasUoe  J.  Parke,  at  the  Cambridge  Summer 
Assises,  in  1829,  upon  an  indictment,  which,  in  the  first  count,  charged  them  with 
having  "  feloniously,  yoluntarily,  and  maliciously,"  set  fire  to  and  burnt  i 
certain  bam.  The  iecond  count  charged  them  with  haying  '*  feloniously,  toIqq- 
tarily,  and  maliciously,''  set  fire  to  and  burnt  a  certain  stack  of  straw,  against  the 
form  of  the  statute.  And  there  were  two  other  counts  exactly  similar,  for 
burning  the  bam,  except  that  they  laid  the  property  in  other  persons ;  vA 
concluded  against  the  form  of  the  statute. 

It  appeared  that  the  prisoners  had  set  fire  to  a  bam,  and  also  to  a  stack  of 
what  in  Cambridgeshire  is  called  haulm,  and  in  some  other  counties,  stubble. 

Smith,  for  the  prisoners,  objected,  first,  that  this  haulm,  *8et  fire  to,  r^^^ 
was  not  straw  within  the  meaning  of  the  act  of  Parliament,  7  &  8  Geo.  ^  •" 
4,  c.  80,  s.  17.  Secondly,  that  the  first  count  was  bad,  as  it  did  not  state  that 
the  barn  was  full  of  com,  which  was  essential,  as  that  count  was  framed  at 
common  law.  Thirdly,  that  the  three  latter  counts,  which  wei;p  framed  under 
the  statute  7  ft  8  Cko.  4,  c.  80,  ss.  2,  and  17,  were  bad,  as  they  stated  the 
offence  to  haye  been  committed  "  feloniously,  voluntarify,  and  maliciously/' 
instead  of  charging  it  to  haye  been  done  ''  feloniously,  unlawfully,  and  mafi- 
dously,"  accorcQnff  to  the  words  of  the  statute. 

Mr.  Justice  J.  Parks  reseryed  the  points. 

Vauqhan,  B.,  now  deliyered  the  opinion  of  the  twelye  Judges,  who  veie 
unanimously  of  opinion  that  the  indictment  was  bad  upon  all  the  objectiofii 
taken  at  the  trial. 

The  prisoners  were  again  indicted  under  the  statute  7  ft  8  Qeo.  4,  c.  30,  ^% 
for  setting  fire  to  the  bun ;  and  also  under  the  same  statute,  s.  17,  for  setting 
fire  to  a  <'  stack  of  straw,  called  haulm."  There  were  other  counts  for  settiog 
fire  to  a  wheat  stack,  ftc. 

Yaughan,  B.,  intimated  that,  in  his  opinion,  it  was  unsafe  to  conriet  upon 
the  count  for  setting  fire  to  the  straw  called  haulm ;  and  the  prisoners  were 
oonyicted  upon  the  other  counts. 

Hunt,  for  the  prosecution. 

SmiA,  for  the  prisoners. 


*THBTPORI)  ASSIZES.  [*24T 

BEIORX  MR.   BARON  YAUOHAK. 


REX  V.  HIQOINS.    Mardk  24. 

A  eoU«cUir  of  poct-bona  daty  demanded  of  A.  a  mim  of  money,  alleging  that  A.  had  let  ott 
bonea  for  hire  withoat  payment  of  the  daty.  A.  denied  that  be  had  done  so,  and  g^^J^ 
eoUector  a  promiaaory  note  for  51.,  the  amount  of  which,  after  it  became  due.  was  paid  by 
A.  to  the  collector,  who  handed  it  over  to  hia  principal,  the  former  of  the  poat-hone  dotief : 
Held,  that  thia  wae  extortioii  in  the  eoUector,  and  that  hia  baYias  paid  the  momjQ^  ^ 
biapruidpalBaadaMdifiMMa.  -^  r— 
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Indictment  for  extortion.  The  defendant  was  a  collector  of  the  post-horse 
duty,  in  the  county  of  Norfolk^  and  he  went  to  the  prosecutor,  a  person  named 
Holmes,  and  charged  him  with  having  let  out  post-horses  without  paying  the 
duty,  and  demanded  of  him  a  sum  of  money  for  havioff  so  done.  The  prosecu- 
tor denied  that  he  had  let  any  horses  for  hire;  but,  oeing  threatened  by  the 
defendant  with  an  Exchequer  process,  he  gave  his  promissory  note  for  5/.,  which 
was  afterwards  paid  to  the  defendant,  who  handed  oyer  the  proceeds  to  his  prin* 
cipal,  the  farmer  of  the  post-horse  duties. 

VAuaHAN,  B.  I  cannot  see  by  what  authority  the  defendant,  as  collector, 
without  any  magistrate  or  other  person  intervening,  could  take  this  note  for  5/., 
either  as  a  mitigated  penalty,  or  in  any  other  way. 

Storks,  Serjt.     He  took  it  not  as  a  penalty,  but  for  duty. 

Vauohan,  B.'  The  duty  is  to  be  taken  upon  a  return.  Here  there  was  no 
return ;  the  defendant  goes  on  his  own  authority  and  takes  the  money. 

Storks f  Seijt.  I  submit  that  this  is  not  extortion  in  point  of  law,  because 
the  defendant  did  not  take  this  money  causd  lucriy  but  paid  it  over  to  his 
principal. 

*2481       Vauqhan,  B.,  held  that  the  taking  of  the  note  by  the  ^defendant,  and 
•^  the  receipt  of  the  amount  of  it  when  due,  were  sufficient  to  constitute  the 
offence,  notwithstanding  the  fact  of  his  having  afterwards  paid  over  the  proceeds 
to  his  principal.  Verdict — Guilty. 

Hanagan,  for  the  prosecution. 

Storks^  Seijty  for  the  defence. 


•249]  •NORTHERN  CIRCUIT. 


APPLEBT  8PBIN0  ASSIZES.  1829. 


BSrORE  MB.   BABON  HULLOOK. 


BEX  V.  JENNINGS. 

Since  the  stat.  9  Geo.  4,  c.  31,  the  ofienoe  of  rape  is  mede  oat  by  proof  of  penetration  only ; 
and  in  luch  case  a  prisoner  must  be  found  guilty,  although  thera  was  do  emission,  and 
although  he  did  not  withdraw  himself  merely  because  his  lust  was  satisfied. 

Indiotmsnt  for  a  rape.  There  was  evidence  of  penetrationi  but  no  evidence 
of  emission. 

HtjIiLOOK,  B.  (in  summing  up.)  If  jon  believe  that  the  prisoner's  parts  were 
within  the  person  of  the  prosecutrix,  although  there  might  be  no  emission,  and 
although  thej  were  not  withdrawn  merely  because  his  lust  was  satisfied,  still 
the  prisoner  b  equally  guilty  as  if  there  nad  been  emissioui  and  he  had  been 
aatisfied ;  for  as  the  law  now  stands,  penetration  b  all  that  is  necessary  to  be 
proved  to  make  out  the  offence.  Verdict— Guilty. 

By  the  stat.  9  Geo.  4,  c.  31,  s.  18,  after  reciting  that  'upon  trials  of  bunery  and  rape,  and 
of  carnally  abusing  girls  under  the  respectiTO  ages  thereinbefora  mentioned,'  (fix.  the  ages  of 
ten  and  tweWe  years,) '  oifendera  frequently  escape  by  reason  of  the  difficulty  of  the  proof 
which  has  been  required  of  the  completion  of  those  several  crimes,'  it  is  enacted,  "  that  it  shall 
not  be  necessary,  in  any  of  those  cssw^to  proTe  the  actual  emission  of  seed,  in  order  to  con- 
stitnte  a  carnal  knowledge ;  tel  thai  u«r«-nai  humUdge  ikaU  U  dtmtd  eomjiHt  nfom  preqf 
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BEFORE  ICB.  JUSTICE  LITTLEDALB. 


REX  V.  FLETCHER  and  Others. 

If  a  letter,  written  by  one  of  seTeral  prisoners,  be  read  in  evidence,  and  in  this  letter  the  Dtoei 
of  the  other  prisoners  be  mentionea,  these  names  most  not  be  omitted  in  the  reading  of  ibe 
letter,  but  the  Judge  will  tell  the  Jury  to  pay  no  attention  to  the  letter,  except  so  iir  Mil 
affects  the  writer. 

Indictment  for  felony.  On  the  part  of  the  proeeontion,  a  letter  ▼ritten  bj 
one  of  the  prisoners  was  put  in,  and  in  that  letter  the  names  of  the  other  pri- 
soners were  mentioned. 

It  was  contended,  on  the  part  of  the  other  prisoners,  that  their  names  shodd 
be  omitted  in  the  reading  of  the  letter. 

LiTTLEDALE,  J.  There  has  been  mnch  doubt  upon  this  point ;  and  on  one 
of  the  circuits  the  practice  has  been  to  omit  the  names.  I  hare,  however,  eoD- 
sidered  it  a  good  deal,  and  though  my  opinion  was  once  different,  I  am  dov 
satisfied  that  the  whole  of  the  letter  must  be  read.  But  I  shall  take  care  to 
make  such  obseryations  to  the  Jury,  as  will  prevent  its  having  any  injurioas 
effect  against  the  other  prisoners ;  and  I  shall  tell  the  Jury  that  they  ought  not 
to  pay  the  slightest  attention  to  this  letter,  except  so  far  as  it  goes  to  affect  the 
person  who  wrote  it. 

See  the  cases  of  Rex  v.  Hearne,  ante,  p.  215 ;  and  Rex  v.  Clewes,  oitfc,  p.  221. 


*REX  t;.  CROWE.  [*251 

If  the  trial  of  a  prisoner  mdicted  for  felony  be  postponed,  on  the  ^und  of  the  absence  of  tbe 
prosecutor,  who  is  a  material  witness  for  the  prosecution,  the  prisoner  will  not  be  allowed  bii 
costs,  but  the  Judge  will  discharge  him  on  his  own  recognisance. 

Indictment  for  embezzlement. 

Alexander  moved  to  postpone  the  trial,  on  the  ground  of  the  absence  of  tbe 
prosecutor,  who  was  a  material  witness,  and  who  was  absent  from  EngUnd  on 
private  business  of  his  own. 

CotHnghafOy  for  the  prisoner,  submitted,  that  if  the  trial  was  postponed,  the 
prisoner  ought  to  be  allowed  his  costs. 

Littledale,  J.  Costs  are  never  paid  to  prisoners  charged  with  felonj- 
I  shall  postpone  the  trial,  and  discharge  the  prisoner  on  his  own  reoognisaQce,  to 
appear  here  at  the  next  Assises. 

Alexander,  for  the  proeeeution. 

CktHngihamf  for  the  defence. 

See  the  case  of  Rex  v.  Hmiter,  3  C.  &  P.  591. 
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REX  r.  MITCHELL. 

A  bankrupt,  who  was  in  prison  for  debt,  did  not  surrender  to  his  commission,  nor  did  He  apply 
to  have  the  time  for  his  surrender  enlarged,  nor  did  be  apply  to  be  brought  up  to  surrender 
under  sect.  119  of  the  bankrupt  act,  6  Geo.  4.  c.  16,  nor  did  he  give  notice  to  the  commis- 
sioners that  he  was  in  prison : — Held,  that  under  these  circumstances  he  was  not  indictable 
under  a.  112  of  the  stat.  6  Geo.  4,  c.  16,  for  not  surrendering  to  his  commission,  even  though 
the  imprisonment  could  be  shown  to  have  been  collusive. 

Indictment  under  the  bankrupt  act,  6  Geo.  4,  c.  16,  s.  112,  against  the 
prisoner,  for  not  haying  surrendered  to  a  commission  of  bankrupt  that  had  been 
sued  out  against  him. 

It  appeared  that  the  prisoner  was  detained  in  prison  as  a  debtor,  at  the  time 
when  he  should  haye  surrendered  to  his  commission ;  however,  it  was  stated,  on 
the  part  of  the  prosecution,  that  this  detainer  was  collusive ;  and  it  was  argued, 

**>521  ^^^^  ^^^^  '^  ^^  ^^  °^^  ^^'  ^^  ^^  ^^  ground  of  ^defence  to  the  present 
"  ^  indictment,  as,  by  the  119th  and  113th  sections  of  the  bankrupt  act,  the 
prisoner  might  have  either  applied  to  have  been  brought  up  to  surrender  to  his 
commission,  or  he  might  have  made  an  application  to  the  Lord  Chancellor  to 
have  the  time  for  his  surrender  enlarged,  more  especially  as  it  was  provided  by 
the  bankrupt  act,  that  the  expenses  of  bringing  up  the  bankrupt  under  such 
circumstances  should  be  paid  out  of  the  estate.  It  was  also  contended,  that  the 
prisoner  ought,  at  all  events,  to  have  sent  notice  to  the  commissioners  that  he 
was  in  custody  as  a  debtor,  that  they  might  have  issued  their  warrant  to  bring 
him  up  to  be  examined,  under  the  earlier  part  of  the  119th  section  of  the  act,  at 
the  cost  of  the  estate. 

LiTTLEDALE,  J.  I  think  that,  as  this  is  a  case  of  felony,  the  act  of  parlia- 
ment must  be  construed  strictly;  and  I  am  of  opinion  that  the  prisoner  was  not 
obliged  to  give  notice  to  the  commissioners,  nor  was  he  bound  to  make  an 
application  to  be  brought  up  to  surrender,  although  by  the  act  of  parliament, 
he  had  the  privilege  of  so  doing,  if  he  had  chosen  to  have  availed  himself  of  it ; 
nor  do  I  think  he  was  bound  to  apply  to  the  Lord  Chancellor  to  enlarge  the 
time  for  his  surrender.  The  act  of  parliament,  it  is  true,  provides  for  the  pay- 
ment of  the  expenses  out  of  the  estate,  but  still  it  does  not  provide  the  prisoner 
with  money  for  these  purposes  in  the  first  instance.  I  do  not  think  that  he  is 
compellable  to  make  either  of  these  applications ;  and  as  the  commissioners  had 
themselves  the  power  to  issue  their  warrant,  and  by  diligent  search  might  have 
discovered  where  he  was,  the  bankrupt  was  not  bound  to  give  them  notice ;  at 
any  rate,  the  omitting  to  take  these  steps  will  not  make  him  guilty  of  felony 
under  thb  act  of  parliament,  even  if  the  detainer,  under  which  he  was  kept  in 
custody,  wae  collusive,  as  has  been  stated.  Verdict — Not  guilty. 

^2^Q-|       *  Alexander,  and  R.  C.  HUdyard,  for  the  prosecution. 
^       Blackbume,  for  the  prisoner. 

By  the  stat.  6  Geo.  4,  c.  16,  s.  112.  it  is  enacted,  that  "  if  any  person,  against  whom  any 
commission  has  been  issued,  or  shall  hereafter  be  issued,  whereupon  such  person  hath  been  or 
shall  be  declared  bankrupt,  shall  not,  before  three  of  the  clock  upon  the  forty-second  day  after 
notice  thereof  in  writing,  to  be  left  at  the  usual  place  of  abode  of  such  person,  or  personal 
notice  in  case  such  person  be  then  in  prison,  and  notice  given  in  the  London  Gazette  of  the 
issuing  of  the  commission,  and  of  the  meetings  of  the  commissioners,  surrender  himself  to 
them,  and  sign  or  subscribe  such  surrender,  and  submit  to  be  examined  before  them,  frOm  time 
to  time,  upon  oath,  or.  being  a  quaker,  upon  solemn  affirmation  ;  or  if  any  such  bankrupt  upon 
such  examination  shall  not  discover  all  his  real  or  personal  estate,  and  how  and  to  whom,  upon 
what  consideration,  and  when,  he  disposed  of,  assigned,  or  transferred  any  of  such  estate,  and 
all  books,  papers,  and  writings  relating  thereunto  (except  such  part  as  shall  have  been  really 
and  bondjide  before  sold  or  disposed  in  the  wav  of  his  trade,  or  laid  out  in  the  ordinary  expense 
of  his  family) ;  or  if  any  such  bankrupt  shall  not  upon  such  examination  deliver  up  to  the 
commissioners  sll  such  part  of  such  estate,  and  all  books,  papers,  and  writings,  relating  there- 
unto, as  be  in  his  possession,  custody,  or  power  (except  the  necessary  wearing  apparel  of  him- 
self, his  wife,  and  children) ;  or  if  any  such  bankrupt  shall  remove,  conceal,  or  embezzle  any 
part  of  such  estate,  to  the  value  of  ten  pounds  or  upwards,  or  any  books  of  account,  papers,  or 
writings  relating  thereto,  with  intent  to  defraud  his  creditors,  every  such  bankrupt  shall  be 
deemed  guilty  of  felony,  and  be  liable  to  be  transported  for  life,  or  for  such  term,  not  less  than 
aeven  yean,  as  the  Court  before  which  he  shall  be  convicted  shall  a4jadge,  or  shall  be  liable 


^ 
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to  be  imprisoned  only,  or  imprieoned  and  kept  to  hard  labour  in  any  common  gaol,  peoitenuiry 
house,  or  house  of  correction,  for  any  term  not  exceeding  seven  years.'* 

By  sect.  113,  of  the  same  stat.,  it  is  enacted,  **  that  the  Lord  Chancellor  shall  have  power, 
as  often  as  he  shall  think  fit,  from  time  to  time  to  enlarge  the  time  for  the  bankrupt  surrender* 
ing  himself  for  such  time  as  the  Lord  Chancellor  shall  think  fit,  so  aa  every  such  order  be  made 
BkZ  davs  at  least  before  the  day  on  which  such  bankrupt  was  to  surrender  himself." 

And  by  sect.  119,  of  the  same  atat.,  it  ia  enacted,  *'  that  whenever  any  bankrupt  is  in  priaon, 
or  in  custody,  under  any  process,  attachment,  execution,  commitment,  or  sentence,  the  com- 
missioners may,  by  warrant  under  their  hands,  directed  to  the  person  in  whose  custody  taxk 
bankrupt  is  confined,  cause  such  bankrupt  to  be  broueht  before  them  at  any  ^meeting,  ... 
either  public  or  private ;  and  if  any  such  bankrupt  is  desirous  to  surrender,  he  shall  be  [*254 
80  brouffht  up,  and  the  expense  thereof  shall  be  paid  out  of  his  estate,  and  such  per- 
son  shall  be  indemnified  by  the  warrant  of  the  commissioners  for  bringing  up  such  baak* 
rupt ;  provided  that  the  assignees  may  appoint  any  persona  to  attend  such  bankrupt  from  time 
to  time,  and  to  produce  to  him  his  books,  papers,  and  writings,  in  order  to  prepare  an  abstract 
of  his  accounts,  and  a  statement  to  show  the  particulars  of  his  estate  and  effects  previous  to 
his  final  examination  and  discovery  thereof ;  a  copy  of  which  abstract  and  statement  the  nid 
bankrupt  shall  deliver  to  them  ten  days  at  least  before  his  last  examination.*' 


YORKSHIRE  LENT  ASSIZES,  1830. 

BSrORE   BfB.    JUSTICE  J.   PAEKE. 


REX  V.  WILLIAM  HAWORTH.     April  2. 

If  a  fbrged  deed  be  in  the  possession  of  a  prisoner,  who  is  indicted  for  forging  it,  the  pioseeniff 
is  not  entitled  to  give  secondary  evidence  of  its  contents,  unless  he  has,  a  reasonable  tinw 
before  the  commencement  of  tne  Assizes,  given  the  prisoner  notice  to  produce  it ;  and  a 
notice  given  to  the  prisoner  during  the  Assizes  is  too  late ;  but  if  the  prisoner  has  ssid  that 
he  has  destroyed  the  deed,  no  nonce  to 'produce  it  will  be  necessary. 

A.  was  charged  with  forgery,  and  B.  was  examined  on  oath  before  the  magistrate  as  a  wimess 
against  A. ;  after  this,  B.  was  himself  charged  with  a  difierent  forgery: — Held,  that  the  de- 
position of  B.  was  evidence  against  him  on  his  trial  for  the  forgery,  notwithstanding  that  it 
was  taken  on  oath. 

Indictment  ander  the  stat.  2  Oeo.  2,  c.  25,  for  forging  a  deed  of  release. 

It  was  opened,  on  the  part  of  the  prosecution,  that,  long  after  the  ezecation 
and  delivery  over  of  the  deed  in  question,  the  prisoner  had  obtained  the  posses- 
sion of  it,  and  the  counsel  for  the  prosecution  proposed  to  give  secondary 
evidence  of  its  contents,  by  putting  in  an  examined  copy  made  by  the  person 
who  had  engrossed  the  deed.     And  they  cited  Spragge's  case,  (a) 

*Mr.  Justice  J.  Paeke.  You  must  first  prove  a  notice  to  the  prisoner  r^55 
to  produce  the  deed.  *■ 

The  attorney  for  the  prosecution  proved  that  he  had  served  such  a  notice  on 
the  prisoner ;  but  that  ho  had  done  so  since  the  commencement  of  the  Assizes. 

Mr.  Justice  J.  Pabke.  This  notice  is  not  sufficient.  It  has  not  been  served 
in  time.     It  should  have  been  given  a  reasonable  time  before  the  Assizes. 

The  counsel  for  the  prosecution  then  called  the  clerk  to  the  magistrates  by 
whom  .the  prisoner  had  been  examined  and  admitted  to  bail ;  who  stated,  that, 
before  the  prisoner  was  either  charged  with  or  suspected  of  having  committed 
any  offence,  a  person  named  Shearer  had  been  examined  on  a  charge  of  forgery, 
and  that  the  prisoner  (Haworth)  was  called  as  a  witness  against  Shearer  on  thai 
occasion,  and  sworn  to  a  deposition. 

(o)  Mentioned  by  Lord  EUenboroogh,  in  the  case  of  How  v.  Hall,  14  East,  276,  n.  His 
Lordship  said,  "  I  remember  an  indictment  tried  before  the  late  Mr.  Justice  Buller,  against  a 
man  of  the  name,  I  think,  of  Spragge,  for  forging  a  note,  which  he  afterwards  got  possession 
of  and  swallowed ;  and  parol  evidence  was  permitted  to  be  given  of  the  contents  of  the  note, 
though  no  notice  to  produce  it  had  been  given.  But  there,  indeed,  it  might  be  said,  that  such 
a  notice  would  have  been  nugatorv.  as  the  thing  itself  was  destroyed.*'  See  the  case  of  Rex 
«.  Hunter,  a%te,  p.  128,  and  3  C.  ^l  P.  59L 
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The  counsel  for  the  prosecution  now  proposed  to  read  this  deposition  as  evi- 
dence against  the  prisoner  Haworth. 

Starkie,  for  the  prisoner,  objected,  that  this  deposition,  being  a  statement 
made  by  the  prisoner  on  oath,  could  not  be  received  as  evidence  against  him.  (a) 
*2561  ^^'^^'  Justice  J.  Parke.  I  think  that  I  ought  to  receive  this  evidence. 
^  The  prisoner  was  not,  at  the  time  when  he  made  this  deposition,  charged 
with  any  offence ;  and  he  might,  on  that,  as  well  as  on  any  other  occasion  when 
called  as  a  witness,  have  objected  to  answer  any  questions  which  might  have  a 
tendency  to  expose  him  to  a  criminal  charge ;  and  not  having  done  bo^  his  depo- 
sition is  evidence  against  him. 

The  deposition  was  read,  and  in  it  the  prisoner  stated,  that,  after  he  had 
obtained  possession  of  the  deed,  he  had  burnt  it,  as  he  thought  it  of  no  value  or 
consequence. 

Mr.  Justice  J.  Parke.  The  prisoner  having  stated  that  he  has  destroyed  the 
deed,  you  may  now  give  secondary  evidence  of  its  contents. 

A  copy  of  the  deed  was  then  put  in ;  but,  as  the  person  who  had  prepared  it, 
denied  that  he  had  ever  examined  it  with  the  original,  the  learned  Judge  said, 
that  he  thought  there  could  hardly  be  a  satisfactory  conviction  under  these  cir- 
cumstances ;  and  the  prisoner  was  therefore  acquitted. 

Hardy  and  J.  B.  Greentoood,  for  the  prosecution. 

Jones,  Serjt.,  Starkie,  and  Milner,  for  the  prisoner. 

(a)  "  The  account  given  hy  a  pmaner  [on  his  ezaminatiou  before  a  magistrate]  ought  to  be 
taken  without  oath.  If  the  prisoner  has  been  sworn,  his  statement  cannot  be  received  ;  and 
if  the  written  deposition  of  a  prisoner  purports  to  have  been  taken  on  oath,  evidence  is  not  ad> 
missible  for  the  purpose  of  showing  that  in  point  of  fact  he  was  not  sworn.'*  1  Phill.  Law  of 
£v.  ch.  5,  sect.  5.  it  should  be  observed r  tnat  this  reUtes  to  the  examination  of  the  person 
immediately  under  aecueatian.  However,  in  a  case  tried  at  Worcester,  where  it  appeared,  that 
a  coroner^s  inquest  had  been  hold  on  the  body  of  A.,  and  it  not  being  suspected  that  B.  was  at 
all  concerned  in  the  murder  of  A.,  the  coroner  had  examined  B.  upon  oath  as  a  witness.  Park. 
J.,  would  not  allow  the  deposition  of  B.,  so  taken  on  oath  on  the  coroner's  inquest,  to  be  read 
in  evidence  on  the  trial  of  an  indictment  afterwards  found  against  B.  for  the  same  murder. 


*267]  •COURT  OF  COMMON  PLEAS. 

A.DJOUIINED  SITTINGS  IN  LONDON,  BEFORE  HILARY  TERM,  1830. 

BEFORX  MB.  JUSTICE  OASELEE, 

{Who  sat  for  the  Lord  Chief  Justice,) 


PICTON  t;.  JACKMAN.     Jan,  22. 

In  an  action  of  slander,  where  three  witnesses  were  called  for  the  plaintiiT,  the  evidence  of  two 
of  whom  was  quite  inconsistent  with  the  notion  of  a  confidential  communication,  it  was  held, 
that  it  was  not  a  misdirection  in  the  Judge,  to  leave  it  to  the  Jury  to  say,  whether  or  no  they 
believed  the  communication  to  be  confidential ;  and  that  it  was  not  necessary  in  such  a  case 
for  him  to  tell  them,  in  distinct  terms,  that,  if  they  believed  the  evidence,  they  must  find 
their  verdict  for  the  plaintiff. 

Slander.  The  declaration  stated,  in  substance,  that  the  plaintiff,  at  the 
time  of  the  grieyance  complained  of,  carried  on  the  business  of  a  wine  mer- 
chant, in  London ;  and  that  the  defendant  spoke  of  him  certain  words,  impu- 
ting that  he  was  a  swindler,  &c. ;  in  consequence  of  which  certain  persons,  who 
would  otherwise  haye  sold  him  wine  on  credit,  refused  so  to  do,  &c.  Plea — 
Not  guilty. 

Tuee  witnesses  were  called  on  the  part  of  the  plaintiff.    The  first  was  a  wine 
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broker,  who  went  to  inquire  for  the  plaintiff's  addieaSy  he  having  heen  tenant 
to  the  defendant.  The  defendant  was  stating  several  things  to  him  in  di^pi- 
ragement  of  the  plaintiff,  when  the  witness  told  him  that  he  did  not  eome  to 
inquire  into  his  character,  as  he  had  done  business  with  him  before,  bat  mat\j 
came  to  know  where  he  had  removed  to.  The  defendant,  however,  notwith- 
standing this,  continued  his  remarks,  and  used  the  words  stated  in  the  dedan- 
tion,  saying,  at  the  same  time,  that  he  spoke  in  confidence.  The  witness  thanked 
him  for  his  remarks,  and  declined  trusting  the  plaintiff  with  anj  wine.  Tlie 
second  witness  went  for  the  purpose  of  inquiring  into  the  plaintiff's  respecta- 
bility, and  received  from  the  defendant  several  statements  imputing  dishonestj 
to  the  plaintiff.  The  third  witness  was  a  person  who  called  for  ^  gauge  p^oco 
which  he  had  lefl  at  the  plaintiff^s  premises.  It  appeared  that  the  >- 
plaintiff,  at  the  time  of  the  trUUy  was  a  prisoner  for  debt  in  the  Eong^s  Bendi 
Prison. 

Taddyy  8eijt,  for  the  defendant,  contended  that  it  must  be  taken,  that  tbe 
witnesses  really  went  for  the  purpose  of  inquiring  into  the  plaintiff's  character, 
although  they  might  not  have  said  so ;  and  therefore  that  the  Jury  must  be 
satisfi^  of  the  existence  of  malice  in  the  defendant,  before  they  could  find  a 
verdict  for  the  plaintiff. 

Oaselee,  J.  (in  summing  up),  observed — ^If  what  b  said  is  in  confidence, 
upon  application  made,  or  reasonably  induced  from  that  which  takes  place, 
there  b  not  evidence  of  that  malice  which  b  necessary  to  support  an  action  of 
slander;  and  if  that  was  the  case  in  the  present  instance,  then  the  defendant 
will  be  entitled  to  your  verdict.  If  the  case  had  been  proved  as  opened,  joa 
would  have  been  relieved  from  the  consideration  of  that  question ;  becauiie  it 
was  opened  that  the  defendant  was  angry^  and  had  expre^ed  an  intention  of 
going  about  to  stop  the  plaintiff's  credit.  But  no  evidence  has  been  given  of 
thb.(a)  It  is  argued  on  the  part  of  the  defendant  that  what  was  said  to  the 
first  witness  was  not  volunteered  by  the  defendant,  but  it  b  for  you  to  consider 
how  fiur  that  was  the  case.  The  witness  said  (as  every  man  would  say,  when  he 
had  received  information)  that  he  was  much  oblised  to  the  defendant  for  what 
he  had  told  him.  If  you  are  satisfied  that  the  plaintiff  was  the  person  he  was 
represented  to  be,  or  that  the  defendant  believed  him  to  be  such,  that  will  be 
sufficient.  It  is  true,  there  b  no  evidence  of  his  being  such,  except  the  defend- 
ant's statement  that  he  was  a  sufferer  by  him,  and  the  fact,  that  the  plaintiff  is 
^luno  in  the  King's  Bench  prison.  The  question  for  you  will  be,  whether  tm^ 
you  are  satisfied  that  this  was  a  honO,  fide  confidential  communication,  1- 
for  the  purpose  of  putting  people  on  their  guard  against  the  plaintiff.  If  you 
think  it  was,  you  will  find  your  verdict  for  the  defendant;  but,  if  you  think  it 
was  not,  you  will  find  a  verdict  for  the  plaintiff,  and  give  him  such  damages  ss 
you  think  he  ought  to  receive. 

While  the  Jury  were  considering  their  verdict — 

Wilde,  Serjt.,  called  hb  Lordship's  attention  to  the  evidence  given  by  the 
first  and  third  witnesses,  and  submitted,  that,  upon  their  testimony,  there  was 
nothing  to  go  to  the  Jury  with  respect  to  its  being  a  confidentbl  communication. 

The  Jury  in  the  mean  time  returned  a  verdict  for  the  defendant,  and — 

Gaselse,  J.,  afterwards  said,  that  he  doubted  if  they  were  justified  in  find- 
ing such  a  verdict  upon  the  evidence ;  and  also,  whether  he  should  not  hafo 
told  them,  that  if  thev  believed  the  evidence,  their  verdict  must  be  for  the 
plaintiff.  His  Lordship  expressed  a  wish,  that,  in  order  to  prevent  the  case 
coming  down  again,  the  defendant's  counsel  would  consent  that  the  Juiy  should 
reconsider  their  verdict. 

This,  however,  was  not  agreed  to,  and  the  verdict  was  recorded. 

(a)  Wilde,  Serjt.,  in  stating  the  plaintiff's  case,  did  open  the  evidence  referred  to  by  bit 
l^tfdship.  but  the  witnesses,  who  were  to  have  proved  it,  being  called  on  Uieir  aabpoBna,  did 
not  appear. 
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Wilde,  Seijt.,  and  Pay^^  for  the  plaintiff. 
Taddy,  Seijt,  and  Hutchinton,  for  the  defendant. 

[Attorneys — B.  WhiUingion,  and  PhiUipt,'] 


In  the  ensuing  Hilary  Term,  Wilde,  Seijt.,  obtained  a  mle  nui  for  a  new 
*2601  ^^'  ^°  ^^^  ground  of  misdirection ;  *which  came  on  to  be  argued  in 
^  the  Trinity  Term  following :  when  the  Court  were  of  opinion,  that  there 
was  no  misdirection,  but  that  the  verdict  was  against  eyidence,  and  directed  a 
new  trial,  on  payment  of  costs,  if  the  parties  would  not  agree  to  a  %t/U  processus, 
which  latter  course  they  strongly  recommended. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1830. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


GRAY  V,  CHAMBERLAIN.    Ftib.  13. 

A.  applied  to  B.  (the  proprietor  of  a  house,  with  cellars,  which  he  was  in  the  habit  of  letting\ 
telling  him  that  he  wanted  cellar  room  to  do  a  pipe  of  wine,  but  adding,  that  he  did  not  know 
but  Yerv  shortly  he  might  want  a  good  deal  of  room ;  B.,  upon  this,  said  that  he  had  better  put 
it  into  his  (B.'s)  own  cellar;  which  he  did : — Held,  that  under  these  circumstances,  B.  was 
entitled  to  detain  the  wine,  till  a  reasonMe  and  proper  sum  had  been  paid  him  for  rent. 

Trover  for  wine.  The  defendant  was  the  proprietor  of  a  large  house,  which 
he  let  out,  as  well  as  of  seyeral  cellars  which  were  under  it.  The  plaintiff,  who 
was  a  dealer  in  wine,  put  a  pipe  of  port  into  one  of  the  defendant's  cellars,  part 
of  which  he  bottled  there,  and  sent  out  in  bottle ;  and  it  appeared  that  upon  his 
desiring  to  remoye  the  rest,  the  defendant  refused  to  let  it  go,  unless  he  was 
paid  a  sum  of  five  guineas  for  rent.  The  plaintiff  said,  that  he  would  not  pay 
five  guineas,  but  would  pay  what  was  right,  and  what  other  people  would  charge. 
The  defendant  replied,  that  he  would  not  let  any  more  go  out  of  the  cellar  till 
the  rent  of  five  guineas  was  paid. 

It  appeared  that  the  usual  charge  made  by  wine  coopers  for  cellar  room  for 
wine,  was  at  the  rate  of  sixpence  per  month  per  pipe.  It  was  proved,  that  the 
wine  in  question  was  in  the  cellar  in  the  month  of  December,  1828 ;  but  no 
evidence  was  given  as  to  when  it  was  first  put  there;  and  it  was  proved,  that, 
in  the  latter  end  of  October,  or  the  beginning  of  November,  1829,  the  plaintiff 
tendered  to  the  defendant  the  sum  of  2L  The  cellar  was  a  private  cellar,  and 
a  witness  for  the  defendant  stated,  that,  when  the  plaintiff  made  application  to 
i^ctyy  ^^  defendant,  he  said,  that  he  *then  only  wanted  cellar  room  to  do  a 
P^P^  ^^  wine,  and  that  he  did  not  know  but  very  shortly  he  might  want 
a  good  dc^il  of  room.  Upon  which  the  defendant  said,  that  it  would  be  better 
to  put  the  wine  into  his  (the  defendant's)  own  cellar. 

WUde,  Serjt.,  for  the  defendant.  As  it  appears  that  the  wine  was  in  the 
defendant's  cellar,  and  that  the  cellar  room  was  to  be  paid  for,  his  claiming  a 
right  to  hold  till  the  rent  was  paid,  but  not  claiming  any  right  in  the  wine,  can- 
not be  considered  a  conversion,  unless  there  was  a  tender  of  the  full  sum  due. 
And  it  is  for  the  plaintiff  to  show  that  he  has  tendered  enough ;  and,  for  that 
purpose,  he  must  show  when  the  wine  was  put  into  the  cellar,  and  it  is  not 
enough  to  show  that  it  was  there  on  a  certain  day. 

Jones,  Serjt.,  for  the  plaintiff.  There  is  no  lien  in  this  case ;  a  lien  must  be 
either  by  express  contract  or  by  custom  of  trade,  or  in  respect  of  labour  be* 
stowed.    I  do  not  expect  to  hear  it  laid  down,  that^in  sach  a  case  as  this,  alien 
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can  be  established.  If  it  were  so,  it  would  be  highly  incoDyenient  for  trade. 
The  question  is,  whether  a  tradesman's  goods  of  the  value  of  a  thousand  poimdi 
may  be  detained  till  a  small  sum  of  4L  or  5/.  is  paid.  The  tender  does  no^ 
admit  the  lien  or  the  amount,  but  was  made  for  the  sake  of  caution,  and  for 
peace,  to  prevent  a  lawsuit. 

TiNDAL,  C.  J.  I  think,  in  point  of  law,  that  upon  this  evidence  there  is  a 
lien  for  a  reasonable  sum.  We  must  take  the  evidence  as  it  is ;  we  find  the 
wine  in  the  cellar  in .  the  month  of  December ;  and  in  the  absence  of  aoy  evi- 
dence as  to  when  it  came,  I  think  I  must  take  it  as  if  it  came  at  that  time.  The 
rule  ''  de  noti  apparentihus"  applies  to  this  case.  I  do  not  see  how  I  can  pre- 
sume that  it  came  at  any  other  time.  The  first  question  will  be,  whether,  when 
the  wine  was  put  into  the  cellar,  it  was  the  contract  and  understanding  of  the 
parties,  that  it  should  remain  till  a  reasonable  sum  was  paid.  Without  going 
into  *the  general  question,  as  to  the  cases  in  which  a  lien  is  allowed,  it  p^^o 
will  be  for  you  to  say,  on  the  evidence  in  this  particular  case,  was  the  ^ 
wine  put  into  the  cellar  on  a  contract  and  understanding,  that  it  should  not  be 
removed  till  a  proper  sum  was  paid.  If  you  think  that  it  was,  then  that  will 
introduce  the  second  question,  whether  a  reasonable  and  proper  sum  has  been 
tendered;  and  that  will  depend  upon  whether  the  parties  contracted  on  the 
terms  which  would  have  been  adopted  in  the  case  of  a  wine  cooper ;  for  if  thej 
did,  then  a  sufficient  sum,  undoubtedly,  has  been  offered.  But  if  it  was  not  bo, 
then  it  will  be  for  you  to  say  how  much  ought,  under  the  circumstances,  tohsTe 
been  paid.  Verdict  for  the  plmtiff. 

Jone$,  Seijt.,  and  Joshua  EvatUy  for  the  plaintiff. 

WUde,  Seijt.,  for  the  defendant. 

[Attorneys — MoUoy,  and  Tucker."] 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  HILARY 

TERM,  1830. 

BSrORX  LORD  CHIEF  JUSTfOS  TINDAL. 


DANIELS  V.  POTTER,  WING,  ASHLEY,  and  FITZ- 

WATER.     Feb.  22. 

A  tradetman,  who  hai  a  cellar  opening  upon  the  public  atreet,  is  bound,  when  he  uses  it,  (• 
take  reasonable  care  that  the  flap  of  it  is  so  placed  and  secured,  as  that,  under  ordinary  or* 
cumst^nces,  it  shall  not  fall  down ;  but  if  the  tradesman  has  so  placed  and  secured  it,  sod  ■ 
wronff-doer  throws  it  over,  the  tradesman  will  not  be  liable  in  damages  for  any  injury  occi- 
sioned  by  it.  -«  *     * 

In  an  action  for  an  injury  to  the  person,  occasioned  by  the  negligent  and  careleas  placing  of  neh 
flap,  the  declaration  of  one  defendant,  who  has  sunered  judgment  by  default,  cannot  be  vmi 
as  evidence  sgainst  the  other  defendants. 

The  deoiaration  stated,  in  suhstance,  that,  at  the  time  of  the  grievanoe  com- 
plained of,  the  defendants  were  in  the  act  of  putting  a  hogshead  of  wine  into  a 
cellar  in  the  public  street,  and  that  the  flap  of  the  cellar  was  so  *negli-  rtogo 
gently  placed,  that  it  fell  upon  the  plaintiff,  and  injured  his  leg.  •- 

The  defendants,  Potter,  Wing,  and  Ashley,  pleaded  the  general  issue ;  the 
defendant  Fitzwater  suffered  judgment  by  default. 

It  appeared  from  the  evidence  on  the  part  of  the  plaintiff,  that  the  defendant 
Potter  (who  was  dead  at  the  time  of  the  trial)  was  a  tobacconist  and  wine  mer- 
chant, carrying  on  business  in  High  street,  Aldgate ;  that  between  four  and  five 
o  clock  in  the  afternoon  of  the  20th  of  February,  1829,  the  plaintiff,  who  was 
a  boy  of  about  eleven  years  of  age,  wag  returning  with  his  brother,  a  year  or 
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two  older  than  himself^  from  the  Minories,  where  tbey  had  been  sent  on  an 
errand ;  and  that  thcj  were  waiting  near  Mr.  Potter's  premises,  for  an  opportu- 
nity of  crossing  over  to  go  to  Duke's  Place,  where  they  lived,  when  the  flap  of 
a  cellar  under  Mr.  Potter's  warehouse  (into  which  the  other  three  defendants, 
two  of  them  being  wine  coopers,  and  one  a  porter,  were  letting  down  a  hogshead 
of  wine)  fell  upon  him,  and  broke  one  of  his  legs.  The  flap  was  placed  in  a 
slanting  position,  on  a  projecting  ledge,  about  a  foot  above  the  pavement.  It 
was  not  fastened  in  any  way,  but  leaned  partly  against  the  window  of  Mr.  Pot- 
ter's warehouse,  and  partly  against  that  of  his  next  door  neighbour.  One  of  the 
plaintiff's  witnesses  said,  that  it  was  placed  in  such  a  manner,  that  the  passing 
of  a  stage  coach  or  a  heavy  wagon  might  have  the  effect  of  shaking  it  down. 

Toddy ^  Serjt.,  in  the  course  of  the  plaintiff's  case,  mentioned,  that  he  should 
give  in  evidence  a  statement  made  by  the  defendant  Fitzwater,  who  had  suffered 
judgment  by  default,  and  added,  that  he  proposed  to  use  it,  not  only  as  evidence 
i^ainst  him,  but  also  against  the  other  defendants.  He  referred  to  Phillips  on 
Lvidenoe,  Vol.  1,  p.  94,  where  the  case  of  Rex  ti.  Hardwick  is  cited,  and  stated 
to  have  laid  down,  that  although  an  admission  by  one  of  several  defendants  in 
^641  ^^P^^  ^"^  ^^^  establish  the  others  to  be  ^co-trespassers;  yet  if  that  is 
^  proved  by  other  competent  evidence,  the  declaration  of  the  one,  as  to  the 
motives  and  circumstances  of  the  trespass,  will  be  evidence  against  all  who  aro 
proved  to  have  combined  together  for  the  common  object. 

TiNDAL,  C.  J.  It  seems  to  me,  that  the  words  used  have  reference  to  a  case 
in  the  nature  of  conspiracy. 

Toddy ^  Serjt.  In  every  action  of  tort,  if  there  is  evidence  of  a  joint  act  of 
trespass,  the  admission  of  one  defendant  seems,  according  to  the  case  of  Rex  v. 
Haiti  wick,  to  be  admissible  against  all.  The  plaintiff  could  not  call  the  defend- 
ant as  a  witness,  because  his  interest  is  such,  that  his  declarations  are  evidence 
without ;  and  a  party  cannot  be  placed  in  such  a  situation^  as  that  his  statements 
of  the  facts  are  not  to  be  used  in  any  way. 

Wildsy  Seijt.  In  the  same  page  of  Phillips  on  Evidence  it  is  said,  after 
mention  of  Rex  v,  Hardwick,  "  Perhaps,  on  consideration,  it  may  appear  that 
the  rule  is  to  be  understood  with  some  limitation ;  and,  from  analogy  to  the 
principle  established  by  the  greatest  authorities  in  oases  of  conspiracy,  the  true 
limitation  of  the  rule  appears  to  be  this,  that  such  declarations  only  are  admis- 
sible, as  have  been  made  with  reference  to  the  concerted  plan,  and  in  pursuance 
of  the  common  object  \  and  that  declarations,  which  have  not  been  made  with 
reference  to  that  object,  and  are  not  strictly  a  part^of  the  transaction  in  question, 
cannot  be  admitted  as  evidence  against  oo-trespassers." 

TiNDAL,  C.  J.  The  statement  is  no  doubt  evidence,  for  one  purpose,  against 
the  person  himself,  because  the  Jury  have  to  say  what  damage  has  been 
sustained ;  but  the  plaintiff  wishes  to  go  farther.  It  seems  to  me,  the  authority 
relied  on,  on  both  sides,  applies  to  a  case  where  there  is  a  common  object  to  be 
^6^1  ^^^^^^^^^^  \  ^^^  ^^^  there  was  no  common  ^object,  it  is  mere  negligence. 
^  The  evidence  is  certainly  admissible,  and  you  will  hear  how  I  shall  leave 
it  to  the  Jury.  I  think  you  will  find  that  which  I  have  stated  to  be  the  legiti- 
mate distinction.  You  must  make  the  parties  joint  agents  for  one  common  object, 
before  you  can  make  the  declarations  of  one,  who  has  suffered  judgment  by 
default,  evidence  against  the  others. 

The  declaration  of  Fitzwater,  which  was  taken  down  in  writing,  was  then 
read ;  it  contained,  among  other  things,  an  admission,  that  there  was  room 
enough  in  the  shop  to  have  put  the  flap  within  it ;  that  no  boys  were  playing 
with  it ;  that  coaches  and  carts  were  passing  at  the  time  it  fell ;  and  that  seve- 
ral persons  were  waiting  to  cross  over. 

Wddt^  Serjt.,  for  the  defendant.  The  question  is,  whether  the  two  defend- 
ants. Wing  and  Ashley,  have  been  guilty  of  negligence.  The  declaration  avers, 
that  it  was  the  duty  of  the  defendants  so  to  place  the  flap  as  not  to  injure  any 
of  the  king's  subjects  passing  along  the  highway  \  and  that  they,  not  regarding 
their  duty,  so  negligently,  carelessly,  and  improperly  placed  it,  that,  by  reason 
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of  their  negligence,  it  fell  upon  the  plaintiff  and  injored  him.  Persons  who 
have  to  receive  large  goods,  cannot  carry  on  their  business  in  London,  without 
some  partial  iaconvenience  to  the  public.  But  the  question  here  is,  not  as  to 
such  inconvenience,  but  whether,  in  this  particular  case,  there  has  been  uegli- 
gence  in  the  using  a  particular  thing.  I  submit  that  the  defendants  were  only 
bound  to  use  reasonable  care ;  and  if  I  show  that  boys  were  playing  with  the 
flap,  and  were  told  not  to  touch  it,  but  continued  to  do  so,  that  will  dischai^ 
the  defendants  from  the  imputation  of  negligence. 

Witnesses  were  then  called  on  the  part  of  the  defendant ;  and,  according  to 
their  statements,  the  flap  was  pulled  over  by  some  boys  who  were  playing  abont, 
and  who  were  warned  by  the  men  in  the  shop,  but  would  not  go  away,   r^gg 
*It  also  appeared  that  the  flap  had  been  placed  in  the  same  way  for  many  ^ 
years,  and  that  no  accident  had  happened  before. 

Toddy,  Serjt,  in  reply.  The  question  is,  whether  the  flap  was  placed  in  a 
Bocure  position ;  if  it  was,  considering  its  weight,  could  a  little  boy  have  pulled 
it  over  ?  The  defendants  are  responsible  to  the  public,  if  they  did  not  place  the 
flap  in  a  secure  position.  It  may  have  been  placed  securely  on  every  previous 
occasion ;  but  if  it  was  not  so  on  this,  the  plaintiff  must  have  a  verdict. 

TiNDAL,  C.  J.  (in  summing  up),  said — ^The  defendants  were  bound,  in  plac- 
ing the  flap,  to  use  such  precaution  as  would  preserve  it,  under  all  ordinary 
circumstances,  from  falling  down ;  but  if  it  was  so  secured,  and  a  third  person, 
over  whom  they  had  no  control,  came  and  removed  it,  then  I  think  the  defend* 
ants  will  not  be  liable.  The  plaintiff  says,  that  the  flap  fell  in  consequence  of 
the  negligence  of  the  defendants ;  the  defendants'  case  is,  that  it  was  placed 
securely,  and  that  a  wrong-doer  pulled  it  over  on  the  plaintiff:  and  your  verdict 
will  be  for  the  plaintiff  or  defendants,  according  as  you  believe  the  one  or  the 
other  of  these  stories.  There  is  no  doubt  as  to  the  law  of  the  case.  The  defend- 
ant Potter  had,  it  seems,  been  in  the  habit  of  using  the  cellar  for  several  yean, 
and  the  limited  right  to  use  it  for  the  purposes  of  trade  cannot  come  in  question. 
But  though  this  be  the  case,  yet  the  party  using  it  is  bound  to  take  such  reason- 
able care  in  the  fixing  up  and  securing  the  flap,  that,  in  the  ordinary  course  of 
things,  no  injury  shall  happen  to  any  of  the  public  passing  by.  The  question  for 
your  consideration  will  be,  whether,,  upon  this  occasion,  the  two  servants  of  Mr. 
Potter,  Wing  and  Ashley,  who  are  the  only  persons  now  to  be  affected  (as  Mr. 
Potter  is  dead,  and  Fitzwater  has  suffered  judgment  by  default),  did  use  due  and 
ordinary  care  in  placing  up  this  flap,  so  as  to  prevent  any  accident  from  happen- 
ing. It  '''might  certainly  have  been  secured  by  a  string,  or  by  a  hook,  r^og" 
or  by  some  person  holding  it,  if  that  were  necessary  to  the  security  of  it.  ^  ^  * 
A  tradesman,  under  such  circumstances,  is  not  bound  to  adopt  the  strictest 
means,  but  he  is  bound  to  use  such  care  as  any  reasonable  man,  looking  at  it, 
would  say  was  sufficient  j  and  if  he  does  nse  such  care  in  the  placing  of  the  flap, 
and  a  wrong-doer  comes  and  displaces  it  from  the  position  in  which  it  has  been 
placed,  it  being  that  in  which  a  careful  man  would  place  it,  he  will  not  be  an- 
swerable in  an  action ;  but  the  party  must  look  for  compensation  to  such  wrong- 
doer who  so  displaced  it.  With  respect  to  the  admission  made  by  Pitawater,  I 
do  not  think  you  are  at  liberty  to  make  use  of  it  as  against  the  other  defend- 
»nts.  Verdict  for  the  plaintiff— 25/. 

Taddif,  Se^t.,  and  Piatt,  for  the  plaintiff. 

Wilde,  Serjt.,  and  Malkin,  for  the  defendants. 

[Attorneys — L.  Jacobt,  and  Martin,  A.  dh  &] 
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ALLPOBT  and  Another  v,  MEEK.     Feb.  24. 

In  an  acttm  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  the  witness  called  to 
prove  the  handwriting;  of  the  drawer  stated,  that  neither  the  drawing  nor  endorsement  were 
of  the  handwriting  ol  the  person  whose  they  purported  to  be.  But  it  was  proved  that  the 
defendant  had  acknowledged  the  acceptance  to  be  his,  and  it  was  contended,  that,  as  the 
acceptance  admitted  the  drawing  to  be  correct,  the  Jury  might  find  for  the  plaintiff,  if  they 
thoufht,  upon  inspection  of  the  bill,  that  the  drawing  and  endorsement  were  of  the  same 
handwriting.  But  it  was  held  to  be  neoessary,  that  some  proof  ahould  be  given  as  to 
whose  the  handwriting  was. 

Assumpsit  on  a  bill  of  exchange  drawn  by  one  Williams  on  and  accepted  by 
the  defendant,  and  endorsed  by  mlliams  to  the  plaintiffii. 

The  witness  who  was  called  to  prove  the  handwriting  of  Williams,  said,  that 
neither  the  drawing  nor  the  endorsement  were  written  oy  him,  and  that  he  did 
not  know  by  whom  they  were  written. 

WUde,  Seijt.,  for  the  plaintiffs,  then  proved  that  the  defendant  had  acknow- 
ledged tibat  the  acceptance  was  his;  and  submitted  to  his  Lordship,  that,  as  the 
^ocr\  acceptance  ^admitted  the  drawine  to  be  correct,  the  Jury  might  look  at 
-^  the  endorsement,  to  see  whether  it  was  of  the  same  handwriting  as  the 
drawing.  The  reason  why  a  witness  is  not  allowed  to  speak  to  handwriting  by 
comparison  is,  that  it  is  the  province  of  the  Jury ;  and  it  has  been  decided  that 
the  Jury  may  judge  by  comparison. 

TiNDAL,  C.  J.  I  think  you  must  call  some  witness  to  lay  some  evidence 
before  the  Jury  on  which  they  may  decide. 

WUde,  Seijt.,  admitted,  that  he  could  not  carry  the  case  any  further,  and  the 
plaintifis  were  Nonsuited. 

Wilde,  Serjt.,  and  R,  V,  Richards,  for  the  plaintiffs. 

Storks,  Sexjt.,  for  the  defendant. 

[Attorneys — Edwards  ds  H.,  and  Rcherts.'] 

Vide  the  case  of  Jones  and  others  v.  Turnour,  ante,  p.  204 ;  and  the  case  of  Cooper  a. 
Meyer,  1st  Lloyd  and  Welsby's  Commercial  Cases. 


WOOD  V.  ADAM.    Feb.  24. 

The  declaration  in  slander  stated,  that  the  defendant,  intending  to  injure  the  plaintiff  in  the 
opinion  of  certain  persons,  who  had  been  in  the  habit  of  employing  him  as  a  fruit  broker, 
represented  to  those  persons  that  the  plaintiff  had  prejudiced  the  bum  of  a  cargo  of  oranges 
belonffing  to  them,  bv  reporting,  in  the  sale  room,  that  ke  (the  plaintiff)  had  three  or  four 
ships  laden  with  fruit  between  Gravesend  and  London.  The  proof  at  the  trial  was,  that  the 
plamtiff  had  said,  that  there  teere  three  or  four  ships  laden,  &c.  This  was  held,  atiVuii  Priust 
to  be  a  fatal  variance ;  and  the  plaintiff  was  noneuited,  and  the  nonsuit  was  confirmed  in  the 
Court  above,  a  rule  for  setting  it  aside  being  reftued. 

The  Jirsi  count  of  the  declaration  stated,  that  the  defendant  had  been  retained 
and  employed  by  certain  persons  under  the  style  and  firm  of  Messrs.  John  Pirie 
&  Co.,  in  the  selling  and  disposing  of  a  certain  cargo  or  large  Quantity  of  fruit, 
to  wit,  of  oranges,  for  the  said  Messrs.  John  Pirie  k  Co. ;  ana  upon  that  occa- 
*^691  ^^°  ^^^  defendant  *had  sold  and  disposed  of  the  said  oran^  for  the 
-'  said  Messrs.  John  Pirie  &  Co.,  at  and  for  certain  prices,  &c.,  m  a  certain 
sale  room,  &c.,  and  thereupon  afterwards,  to  wit,  on  the  1st  of  March,  &c.,  in  a 
certain  discourse  which  the  defendant  then  and  there  had  with  one  John  Pirie 
(the  said  John  Pirie  then  and  there  being  one  of  the  persons  under  the  said  style 
or  firm  of  Messrs.  John  Pirie  &  Co.)}  of  and  concerning  the  said  sale  and  disposid, 
&e.,  he  the  defendant  contriving  and  intending  to  injure  the  plaintiff,  and  to  deprive 
film  of  the  confidence  and  good  opinion  of  the  said  Messrs.  John  Pirie  k  Co., 
tod  to  cause  the  said  John  Pirie  and  the  said  Messrs.  Jdin  Pirie  &  Co.,  to  suspect 
md  believe  that  the  plaintiff  had  maliciously  prejudiced  the  said  side  of  the  said 
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oranges^  and  had  been  the  cause  of  the  same  not  havinff  been  sold  for  better 
prices ;  did  then  and  there,  &c.,  falsely,  malicioaslj,  and  deceitfully  represent 
and  pretend  to  the  said  John  Pine,  that  if  the  plaintiff  had  not  circokted,  or 
caused  to  be  circulated  in  the  sale  room,  a  report  that  he  the  plaintiff  had  thret 
or  four  vessels  laden  toith  fruit  between  Gfravesend  and  London,  the  cargo,  a 
quantity  of  oranges  of  the  said  Messrs.  John  Pirie  k  Co.,  would  haye  fetched 
better  prices,  thereby  meaning,  that  the  plaintiff  had  circulated,  &c.,  a  report  tliat 
he  had  three  or  four  vessels  laden  with  firuit  betweeu  Oravesend  and  Londou, 
and  that  the  said  report  had  prejudiced  the  sale,  whereas  in  truth  the  plaintiff 
did  not  circulate,  &c.,  nor  had  at  the  time  of  the  sale  any  such  vessels,  &c.  It 
then  averred,  that  Messrs.  Pirie  &  Co.,  in  consequence  of  the  representation, 
suspected  and  believed  that  the  plaintiff  had  made  the  report,  and  therefore 
ceased  to  employ  him  in  the  capacity  of  a  fruit  broker,  as  they  had  been  used  to 
do,  and  still  would  have  done,  &c.  &c.  &c. 

There  were  two  other  counts  varying  in  the  inducement  and  mode  of  setting 
out  the  words,  but  both  of  them  stated  the  representation  to  be,  that  the  plain- 
tiff had  said  *that  ''he  had  several  vessels  laden  with  fruit,  &c.''  The  ^^^a 
defendant  pleaded — ^Not  guilty.  >- 

From  the  evidence  it  appeared  that  what  the  defendant  represented  the  plain- 
tiff to  have  said,  was,  that  there  toere  three  or  four  ships  laden  with  fruit  between 
Oravesend  and  London. 

JoneSf  and  Stq>hen,  Seijts.,  for  the  defendant,  upon  this  contended,  that  the 
plaintiff  must  be  nonsuited,  as  the  proof  varied  from  the  statement  in  the 
declaration. 

Wildtf  Seijt.,  for  the  plaintiff,  ar^ed,  that  the  variance  was  not  mateiial, 
and  that  the  averment  in  the  declaration  was  substantially  made  out. 

TiNDAL,  C.  J.  I  am  of  opinion  that  the  declaration  is  not  proved.  The 
statement  that  Jte  had  three  or  four  ships,  is  a  very  different  statement  from  one 
that  (here  were  three  or  four  ships ;  because  the  first  statement,  if  false,  mnit 
be  false  to  his  knowledge,  whereas  the  other  need  not  be  so,  but  might  conast 
of  what  he  had  heard,  and  might  believe  to  be  correct.  I  think  the  plaintiff 
must  be  called.  Nonsuit. 

Wxlde^  Sexjt.,  and  HiUj  for  the  plaintiff. 

JoneSf  and  St^phen^  Sexjts.,  for  the  defendant. 

[Attorneys — W.  O.  BoUan^  and  Brown  &  Marten.'] 


In  the  ensuing  Easter  Term,  a  motion  was  made  for  setting  aside  the  nonsuit; 
but  the  Court  Befused  a  role. 


•POSTAN  V.  ROSE.    Feb.  26.  [♦STl 

Practice.— 'Time  for  aubpanaing  a  witneas  domiciled  in  London,  to  give  evidence  in  a  loini 

cauae. 

AssuuPBiT  for  work  and  labour  as  a  surveyor.  Pleas — (General  issue,  and 
a  tender. 

Andrews,  Seijt.,  applied  on  Friday,  the  26th  of  February,  on  the  part  of  the 
plaintiff,  to  have  the  trial  of  this  cause  postponed  till  the  following  Monday  or 
Tuesday.  He  produced  an  affidavit,  which  stated,  that  on  Monday,  the  22d^ 
application  had  been  made  at  the  house  of  Mr.  Lajton  Cooke,  a  land  surveyor 
and  house  agent,  in  Oreat  Russell  street,  for  the  purpose  of  subpoenaing  him  as 
a  witness  on  the  part  of  the  plaintiff.  The  person  applying  was  told  that  Mr 
Cooke  was  gone  to  Canterbury^  but  was  expected  in  town  that  evening.    Be 
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went  again  at  eleven  o'clock  in  the  evening,  but  fonnd  that  Mr.  Cooke  had  not 
returned.  Mr.  Cooke's  servant  was  in  Court ;  and  it  was  stated  that  he  wm 
ready  to  make  an  affidavit  that  his  master  was  not  yet  returned,  but  was  expected 
to  be  in  town  by  Monday  the  29th. 

It  appeared  that  Monday  the  22d  was  the  first  day  of  the  Sitting,  and  that 
the  cause  was  the  26th  common  Jury  in  the  printed  list  of  causes,  and  was  in 
the  written  paper  of  Thursday  the  25th. 

Wtldcy  Seijt.,  for  the  defendant,  submitted  that  it  would  form  a  very  danger- 
ous precedent  if  the  application  were  to  be  granted.  Causes  must,  according  to 
the  rules  of  the  Court,  be  entered  at  least  two  days  before  the  day  of  sitting; 
and  as  this  cause  stood  so  early  in  the  paper,  the  application  to  the  witness 
ought  to  have  been  made  sooner.  As  his  business  was  that  of  a  land  surveyor, 
it  was  to  be  presumed  that  it  would  often  require  him  to  be  absent  from  London. 
Mnqi  AndrewSf  Sexjt.,  replied,  that  inasmuch  as  the  witness  *was  domiciled 
-*  in  London,  the  application  on  the  22d  was  sufficiently  early ;  if  he  had 
been  living  in  the  country  it  might  have  been  too  late. 

TiNDAL,  C.  J.  It  seems  to  me,  that,  in  this  case,  the  plaintiff  has  not 
brought  himself  into  the  ordinary  situation  in  which  we  are  in  the  habit  of 
granting  the  indulgence  required.  If  he  had  subpoenaed  the  witness,  and  it 
appeared  that  from  any  sudden  cause  he  was  not  able  to  attend,  then  he  might 
have  been  entitled  to  the  postponement  of  his  cause.  But  here,  the  plaintiff 
has  thought  proper  to  wait  till  the  Monday,  before  he  made  any  application. 
And  in  addition  to  this,  if  on  the  Monday  evening  he  had  sent  a  subpoena  to 
an  attorney  at  Canterbury,  he  might  have  been  able  to  obtain  the  attendance  of 
the  witness.  It  seems  to  me  too  much  of  a  speculation,  and  therefore  I  cannot 
allow  the  postponement;  but  the  plaintiff  must  be  put  to  withdrew  his  record. 

The  plaintiff  elected  to  go  on  with  his  case,  and  the  verdict  eventually  was 
for  him. 

Andrews,  Seijt.,  and  Buichiruon,  for  the  plaintiff. 

Wilde^  Seijt.,  for  the  defendant. 

[Attorneys — Ruuen^  and  Evans  do  H,"] 


♦278]  *PHILL1PS  V.  WIMBURN,  Gent,  4o.    Feb,  27. 

It  ii  to  be  presumad,  that  what  is  stated  on  oath  before  a  magistrate,  is  taken  down  in  writing; 
and,  therefore,  parol  evidence  of  such  a  statement  is  not  receivable,  unless  it  be  first  shown 
that  it  was  not  so  taken  down. 

Assault  and  false  imprisonment.  Pleas — ^The  general  issue,  and  several 
special  pleas  of  justification. 

A  witness  for  the  plaintiff  proved  a  dispute,  and  chfurge  given  to  a  constable, 
who  took  the  plaintiff  to  a  police  office ;  and  he  stated  that  the  defendant  was 
sworn,  and  stated  his  case  at  the  office  against  the  plaintiff.  The  witness  was 
commencing  his  account  of  what  the  defendant  said,  when — 

Runetty  Seijt.,  objected  that  the  parol  evidence  was  not  receivable,  as  the 
presumption  of  law  was,  that  what  took  place  at  a  police  office  was  taken  down 
in  writing. 

TiNDAL,  C.  J.,  was  of  that  opinion. 

The  witness  being  asked,  said,  that  he  did  not  see  anything  taken  down  in 
writing. 

Wildey  Seijt.,  submitted,  that,  as  a  general  rule,  it  would  be  inconvenient  to 
hold  that  there  was  a  general  presumption  of  law,  that  statements  were  taken 
down  in  writing,  when  the  witness  said,  that  he  did  not  see  that  anything  was 
go  taken  down. 

TiNDAL,  C.  J.  I  think,  that,  when  it  appears  that  a  witness  was  sworn,  ws 
laiisi  presume  that  what  he  said  was  taken  down  in  writing.    Sometimes  a  par^ 
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goes  into  a  police  office  and  states  a  complaint^  which  goes  off  without  his  h^og 
sworn,  and  then  it  may  not  be  taken  down  in  writing.  You  may  call  the  magu- 
trate's  clerk,  and  he  will  tell  yon  whether  there  was  anything  taken  down  in 
writing  or  not.  Verdict  for  the  pluntiff. 

*  Wilde,  and  Andrews,  Seijts.|  and  Ryland,  for  the  plaintiff.  T^^ii 

Rtisseli,  Serjt,  and  Miller,  for  the  defendant.  I- 

[Attomeys — Thwaites,  and  In  PenonJ] 

Vide  Rex  •.  HoUtngBbead,  ante,  p.  248. 


ANDBEWS  and  Another  v.  PLEDGER.    March  1. 

Where  a  defendant  pleada  that  he  waa  "  duW  diacharged**  under  the  InaoWent  Debtors*  Act, 
and  the  plaintiff  m  hia  replication  dentea  tne  diecharge  aiodo  et  forwm,  it  ia  eufficieat  for  the 
defendant  to  prove  the  order  of  adjudication  for  hia  diacharge,  and  it  ia  not  necessary  to 
prove  the  fact  of  hia  having  filed  hia  petition,  although  that  fact  ia  esaential  to  give  the  Coort 
juriadiction. 

Assumpsit  on  a  bill  of  exchange  against  the  defendant,  as  acceptor.  There 
was  no  plea  of  the  general  issue,  but  only  a  plea  of  a  discharge  under  the  InsolTCDt 
Debtors'  Act.     Replication,  denying  that  any  such  discharge  took  place. (a) 

On  the  part  of  the  defendant,  a  certified*  copy  of  the  order  of  adjudication 
for  the  discharge  of  the  defendant  was  put  in,  and  that  part  of  his  schedule 
was  read  which  contained  the  entry  of  the  bill  on  which  the  action  was  bronght. 

Andrews,  Seijt,  for  the  plaintiff,  submitted  that  the  filing  of  the  petitioD 
must  be  proved.  Without  that,  the  Court  have  not  jurisdiction.  The  defend- 
ant is  bound  to  show  that  all  that  was  necessary  to  entitle  him  to  his  discharge 
has  been  done.  This  case  differs  from  that  of  Delafield  v.  Freeman,(6)  as  that 
was  a  question  of  the  *title  of  the  assignee  to  sue,  and  this  is  the  case  r^^c 
of  a  special  plea  by  the  insolvent  himself.  *■ 

On  the  part  of  the  defendant,  the  61st(c)  section  of  the  Insolvent  Bebton' 
Act,  7  Geo.  4,  c.  57,  was  referred  to. 

Andrews,  Serjt.  The  76th  secfbn  applies  to  this  case,  and  if  that  section, 
after  stating  that  certified  copies  of  the  petition,  order,  &c.,  shall  be  admitted  in 
evidence,  went  on  to  say,  '<  and  that  such  evidence  alone  shall  be  suffioieDt," 
that  might  make  the  proof  which  is  offered  in  this  case  do ;  but  it  would  be 
going  a  great  way  to  say,  that,  without  those  words,  the  things  necessarj  to 
give  the  Court  jurisdiction  must  be  taken  to  be  dispensed  with.  The  Gist  8e^ 
tion  does  not  control  those  sections  which  require  the  filing  and  signing  of  the 
insolvent's  petition. 

TiNDAL,  C.  J.  It  strikes  me  in  this  way.  You  must  be  taken  to  have 
admitted  ail  that  you  do  not  put  in  issue  by  your  replication.  The  ground  on 
which  I  decide  is,  that,  upon  the  issue  which  is  raised  by  your  replication,  the 
filing  of  the  petition  must  just  as  much  be  taken  to  be  admitted  as  any  other 
fact  not  specifically  denied.  Verdict  for  the  defendsDt 

Andrews,  Seijt.,  and  ChanneH,  for  the  plaintiffs. 

Wilde,  Seijt.,  and  Comyn,  for  the  defendant. 

[Attorneys — Tilson  <fc  Son,  and  Sbtoard  &  •/.] 

(a)  The  plea  and  replication  were  in  the  aame  form  aa  tboae  in  the  caae  of  Northam  w.  U* 
touche,  a«Ue,  p.  140,  ihe  plea  merely  aliefl^ing  that  the  defendant,  "  by  a  certain  order  of  idjo- 
dication,  &c.,  waa  **  duk^i  dwharmtd  according  to  a  certain  Act  of  Parliament/'  &c,ii« 
the  rephcation,  ataUng  that  the  defendant  **  waa  iio<  dwAarged  in  manner  andfann"  aa  io  tbe 

(6)  6  Bmg.  294,  and  ofi<e,  p.  67.  One  of  the  poinfa  decided  in  that  caae  waa.  that  the  pro- 
duction of  the  inaolvent'a  petition  waa  not  neceaaary  to  aupport  the  title  of  the  aaaignee. 
-J^L  -u  N<?'9*«  »•  Latouche, «»««,  p.  140,  where  that  aection  ia  aet  out.  It  piondaa.  in 
enect,  that  a  defendant  may  plead  generally,  that  he  waa  duly  diacharged,  and  that  the  plaux 
-kL« '.I  "S*?  8V^^'*^y»  «nd  deny  the  mattera  pleaded,  or  reply  any  other  matter  which  mir 
Jtowjhe^efendant  not  to  be  entitled  to  the  benefit  of  the  Act,  or  that  he  wai  not  duly 
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♦276]  *80MES  v.  SDGKDE.    April  20. 

The  ciptam  of  an  inttirad  ■hip,  which  has  been  ii^jured  by  perila  of  the  teas,  w  not  juatified  in 
selling  the  ship  inatead  of  repairing  it,  unleaa  he  either  has  not  the  meana  of  gettinff  the 
repairs  done  at  the  place  where  the  vessel  is  obliged  to  put  in ;  or  cannot  get  tnem  done, 
except  at  auch  an  expense  as  would  render  it  undoubtedly  improper  to  repair,  if  the  ahip 
were  not  inaured  ;  or  haa  not  money  in  his  possession,  sufficient  to  pay  for  the  repaira,  nor 
ia  in  a  situation  to  raiae  it  bv  loan  or  otherwise,  except  at  sueh  an  extravagant  rate  aa  would 
prevent  a  prudent  man,  in  the  exercise  of  a  sound  and  vigorous  judgment,  from  undertaking 
the  repaira  under  auch  circumatances. 

Action  on  a  policy  .of  inBonmoe  for  8,000/,,  on  the  ship  Sir  Godfrey  Web- 
ster, valued,  with  her  stores,  at  6,000^ 

A  sum  of  money  had  been  paid  into  Gonrt 

The  plaintiff  was  the  owner  of  the  vessel  in  question,  and  the  defendant  was 
one  of  the  members  of  the  Saint  Patrick's  Assurance  Company. 

On  the  part  of  the  plaintiff^  the  mate  was  first  called,  from  whose  evidence  in 
chief  the  foUowinff  facts  appeared.  The  Sir  Godfrey  Webster  sailed  from  the 
cove  of  Cork,  in  tfune,  1825,  on  a  voyage  to  New  South  Wales,  with  convicts. 
Her  course,  after  delivering  the  convicts,  was  for  Sincapore,  thence  to  Penang, 
and  thence  to  London.  She  had  bad  weather  after  she  left  the  Cape.  She 
arrived  at  Sidney  in  the  month  of  January,  1826.  Having  suffered  from  the 
weather,  she  was  surveyed  at  Sidney  by  three  respectable  persons,  and  the  quar- 
ter galleries  were  taken  away,  and  the  quarters  new  planked,  and  there  was 
some  fresh  caulking.  When  she  left  Sidney  for  Sincapore  (where  she  arrived 
in  May,  1826,  after  a  fine  passage),  she  was  quite  sea-worthy.  At  Sincapore 
she  was  surveyed  again  by  the  agent  for  the  charterers,  and  she  was  there 
caulked  in  the  gun- deck.  She  took  in  part  of  her  cargo  at  Sincapore,  consist- 
ing of  sugar,  coffee,  antimony,  &o.,  and  the  remainder  she  took  in  at  Penang. 
Her  cargo  was  well  stowed,  and  she  was  not  very  deep  in  the  water.  After  she 
left  Penang,  about  the  end  of  June,  1826,  she  encouotered  heavy  squalls,  of 
five  or  six  hours'  duration,  with  a  confused  sea,  and  she  laboured  and  strained  a 
great  deal.  This  weather  lasted  nearly  the  whole  of  July,  and,  towards  the 
middle  of  August,  heavy  gales  came  on.  She  then  made  water,  commencing 
**2771  ^^^^  about  four  or  five  *inches  per  hour,  and  increasing  as  high  as  four- 
^  teen  inches.  On  the  14th  or  15th  of  August,  a  consultation  was  had 
between  the  captain,  the  mate,  the. second  officer,  and  the  carpenter,  and  it  was 
resolved  that  it  would  be  dangerous  to  pass  the  Isle  of  France,  and  therefore 
that  it  would  be  best  to  bear  up  there ;  the  ship  was  then  very  weak  and  worked 
much,  the  top  apparently  moved  from  side  to  side.  At  Port  Lewis,  a  person 
named  Alexander  Asher,  was  employed  as  agent  for  the  ship,  and  tm  the  2l8t 
of  August,  a  survey  was  made  by  Ambrose,  a  surveyor,  Royer,  the  harbour- 
master there,  and  Hutchinson,  the  captain  of  a  merchant  ship.  The  vessel  was 
then  in  a  very  awkward  state  outside ;  several  butts  had  started  at  the  main 
chains,  and  some  planks  had  started  off,  and  the  larboard  side  of  the  main 
chains  had  the  appearance  of  being  logged ;  several  of  the  seams  were  open,  and 
the  oakum  was  nearly  all  washed  out.  In  consequence  of  this,  about  eight  or 
nine  days  after,  part  of  the  cargo  was  taken  out,  and  a  fresh  survey  was  made 
of  the  inside.  Between  the  surveys  the  captain  died,  and  the  command  de- 
volved upon  the  mate.  Upon  this  second  survey,  it  was  discovered  that  several 
of  the  iron  standards  of  the  gun  and  orlop  decks  had  started,  and  some  of  the 
beams  of  the  ffun-deck  were  broken,  and  the  deck  itself  had  partially  sunk  about 
the  main  hatchway,  and  also  that  several  of  the  ship's  knees  were  broken.  A 
third  survey  was  thought  necessary,  and  Captain  Hutchinson  having  left  the 
harbour,  a  Mr.  Brooks,  the  master  of  a  brig,  surveyed  in  bis  stead.  Upon  this 
third  survey,  which  took  place  on  the  7th  of  September,  the  remainder  of  the 
oarffo  was  taken  out,  and  it  was  found  that  about  a  third  of  the  whole  number 
of  knees  had  been  broken.  There  was  an  establishment  on  the  island  for  the 
repair  of  vessels,  which  was  called  Piston's  Establishment,  the  manager  of  which 
came  on  buard  after  this  survey:  he  estimated  the  expense  of  the  necessary  ^• 
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pairs  at  16,000  dollars  (about  4,000/.  sterling) :  the  ^rnate  asked  whe-  ^1^^'^^ 
ther  the  proprietors  of  that  establishment  would  enter  into  a  written  ^  " 
agreement  to  do  the  repairs  mentioned  in  the  estimates  for  the  sum  of  4,000/., 
and  the  answer  was,  that  they  would  not ;  because  they  feared,  that  when  tbej 
began  to  strip  the  Tessel,  they  should  iSnd  more  defects  than  they  actually  saw 
then.  He  afterwards  asked  them  to  fix  a  further  sum,  which  they  declined 
doing.  The  wages  of  shipwrights  were  from  three  t>o  four  and  a  half  dollars 
ji>er  day.  On  the  10th  of  September,  a  person  named  Warwick,  a  ship-builder, 
surveyed  the  ship,  and  his  opinion  was,  that  she  was  very  much  injured,  appa- 
rently by  straining,  and  that,  from  her  general  appearance,  site  would  reqmt 
repain  far  exceeding  her  value.  The  mate  said,  that  be  required  a  writt^s 
agreement,  because  he  understood  that  they  would  otherwise  run  him  up  to  an 
enormous  sum,  as  everything  was  very  high ;  that  he  was  willing  to  sanction 
4,000/.,  but  thought  it  would  amount  to  8,000/.  or  9,000/.;  that  Captain 
Hutchinson  and  Asher  advised  him  not  to  repair  vnthout  a  written  agreemtnt, 
in  consequence  of  the  high  charges,  saying,  that  if  he  got  the  ship  safe  honx', 
she  would  not  fetch  as  much  as  the  amount  of  the  repairs ;  that  Mr.  Warwick 
abo  advised  him  to  abandon  the  ship,  which  he  did  very  soon  after  his  survey ; 
that  he  had  no  motive  but  the  good  of  all  concerned,  and  did  not  know  at  the 
time  whether  she  was  insured  or  not. 

On  his  cross-examination,  the  mate  admitted  that  the  register  tonnage  of  tbe 
ship  was  between  500  and  600  tons ;  that  before  he  applied  to  Warwick,  he  bad 
applied  to  a  person  named  Correaux,  who  was  the  person  that  afterwards  bought 
the  ship;  that  he  had  never  been  at  the  Mauritius  before;  that  he  had,  after 
the  14th  of  August,  made  several  additions  to  previous  entries  in  the  log,  as  to 
the  state  of  the  weather,  &c.,  and  that  when  he  saw  the  ship  after  she  had  beca 
partly  broken  up,  "<A«  timbers  were  very  ffood,"  although  the  ship  generally 
was  "  in  a  deplorable  state." 

'*'Captain  Hutchinson  was  also  called  on  the  part  of  the  plaintiff,  and  |^o-fi 
he  stated,  that  he  believed  that  the  rate  of  borrowing  on  bottomry,  at  I-  "  * 
the  Mauritius,  was  16/.  or  17/.  per  cent.;  that  the  rate  of  repairing  there  war 
most  extravagant ;  and  that  he  thought  it  was  better  to  sell  the  ship  than  to 
repair  her  there,  (a) 

The  extravagant  rate  of  charge  for  repairs  was  also  proved  by  a  Captain 
Weller;  who  stated,  that  the  masts,  which  here  would  have  cost  about  600/.. 
could  not  have  been  obtained  there  for  less  than  1,600/. 

In  addition  to  this  evidence,  Mr.  Hillman,  the  surveyor  to  the  East  India 
Company :  Captain  Hurd ;  Mr.  Pitcher,  a  ship-builder  at  Blackwall ;  and  Sir 
Robert  Seppings,  surveyor  to  his  Majesty's  navy,  were  called  as  witnesses ;  and 
from  their  evidence  it  appeared,  that  in  their  opinion  it  was  not  advisable  to 
repair  the  ship,  considering  the  nature  of  the  damage  done,  and  the  expense  of 
repairing  at  the  Mauritius,  and  the  high  rate  at  which  money  was  to  be  obtaioed 
on  bottomry.  One  of  them  said,  that  in  his  opinion  it  would  have  been 
madness  to  have  repaired.  They  also  thought,  that  heaving  down  would  be 
necessary  to  render  the  ship  sea-worthy ;  and  this,  it  was  stated,  could  not  be 
done  at  the  Mauritius,  because  there  was  not  any  dry  dock  there.  The  expenw 
of  heavine  down  was  not  included  in  any  of  the  surveys. 

Tft/e/e,  Seijt.,  for  the  defendant.  The  question  is,  whether  this  is  a  total  le^ 
or  not.  The  ship  is  insured  in  8,000/.  by  this  policy ;  in  3,000/.  by  another 
policy ;  and  in  5,000/.  on  the  freight.  It  must  be  taken  to  be  of  the  value 
*of  6,000/.,  because  it  is  so  stated  in  the  policy ;  and  if  it  could  have  p^ncQ 
been  repaired  at  the  Mauritius  at  an  expense  of  4,500/.,  or  thereabouts,  ■- 
it  ought  to  have  been,  and  then  it  would  have  earned  its  freight  of  5,000/.,  which, 

(a)  Captain  Hutchinson,  in  the  course  of  his  cross-examination,  gave  some  extraordintrr 
evidence.  He  said,  that  at  the  Mauritius  he  had  seen  from  the  shore  vessels  at  sea  when  th«T 
were  300  miles  distsnt ;  that  he  saw  the  vessel  in  question  three  days  before  she  arrived,  tM 
described  the  appearance  of  her  sails ;  he  added,  that  be  believed  vessels  had  been  seen 
twelve  days  before  they  came  in,  but  he  could  not  give  any  reason  for  it.  It  was  suggesteii, 
that  i'  might  arise  from  the  very  great  refractive  power  of  the  atmoq>here  in  those  part» 
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mi  led  to  its  value,  would  have  made  11,000^.  I  submit  that  nothing  will  justify 
a  salo;  but  a  case  of  necessity.  In  Idle  v.  The  Royal  Exchange  Assurance 
Company,  3  J.  B.  Moore,  115,  it  was  decided,  that  a  sale  was  justifiable,  because 
it  was  prudent  to  sell,  and  would  haye  been  imprudent  to  repair ;  but,  on  a  writ 
of  error,  that  decision  was  reversed,  on  the  ground  that  to  justify  a  sale  it  must 
be  shown  that  it  was  necessartf  to  sell.  It  appears,  from  the  admission  of  the 
mate,  that  when  the  ship  was  broken  up,  the  timbers  were  found  to  be  sound. 
The  supposition,  that  more  would  be  found  requisite,  on  opening  the  ship,  than 
the  surveys  provided  for,  is  not  a  sufficient  ground  of  abandonment.  If  it  were 
so,  there  is  no  ship  that  might  not  be  abandoned.  Every  average  loss  may  be 
turned  into  a  total  loss,  if  we  are  not  to  act  upon  the  surveys  of  honest  men, 
selected  at  the  time  by  the  captain,  but  upon  the  impressions  of  witnesses  at  the 
trial.  Although  the  mate  did  act  for  the  best,  and  honestly,  yet,  if  you  think 
that  there  was  no  necessity  for  seUtngj  the  defendant  will  be  entitled  to  your 
verdict.  The  plaintiff  cannot  make  out,  that  if  the  vessel  had  not  been  insured, 
the  owner  could  have  shown  that  it  was  for  his  interest  to  sell  \  and  he  'has  no 
right  to  do  otherwise  because  he  is  insured,  than  he  would  have  done  if  he  had 
not  been. 

On  the  part  of  the  defendant,  the  examination  on  interrogatories  of  Ambrose 
and  Hoyer,  two  of  the  persons  employed  to  make  the  surveys,  were  read,  as  also 
those  of  Basse tt,  the  manager  of  Piston's  Establishment,  Gourreaux,  the  person 
who  bought  the  vessel,  Biggerand,  also  of  Piston's  Establishment,  and  Tate,  the 
*2R11  <^^^^^^^  ^^  ^^^  vessel.     They  differed  in  their  notions  x>f  the  sum  that 

-*  *would  have  been  necessary  to  make  the  vessel  sea-worthy,  but  thought 
she  might  have  been  made  fit  to  bring  her  cargo  to  England,  and  that  the  repairs 
mentioned  in  the  surveys  would  have  been  sufficient  fbr  that  purpose.  Bassett 
estimated  the  expense  at  16,000  dollars,  Royer  at  about  20,000.  Biggerand 
thought  that  16,000  dollars  would  have  done,  allowing  500  for  any  extras  not 
found  out  at  the  time.  Tate,  the  carpenter,  was  of  opinion  that  a  smaller  degree 
of  repair^  which  might  have  been  done  for  about  12,000,  would  have  enabled  the 
vessel  to  carry  part  of  her  cargo  to  England.  It  appeared  that  Bassett,  in 
answer  to  one  of  the  cross-interrogatories,  had  said,  that  he  could  not  say 
whether  the  ship,  when  repaired,  would  be  worth  the  expense  of  repairing  her. 
Mr.  Sanders,  one  of  the  proprietors  of  Piston's  Establishment,  was  called  as  a 
witness,  he  said,  that  at  the  time  when  the  vessel  in  question  was  at  the  Mauri- 
tius, a  part  of  the  cargo  could  easily  have  been  sold  to  raise  money  for  the 
repairs:  he  added,  that  at  that  time  the  exchange  for  bills  was  48.  Zd.  the 
dollar,  but  for  bottomry,  25^.  per  cent,  was  charged,  and  if  an  agent  were  em- 
ployed to  raise  the  money,  2}^.  or  5^.  per  cent,  more  would  have  to  be  paid  him. 
Taddify  Seijt.,  for  the  plaintiff.  My  brother  Wxlde  has  taken  much  too  narrow 
a  view  of  the  question  of  law.  In  subsequent  cases  to  those  which  he  has  cited, 
the  question  has  been  decided  to  be  this,  vjhether  or  no  the  ship  was  vxnih  re- 
pairing. Allen  V,  Suerue,  8  B.  &  C.  563,  Atkinson  v.  Clarke,  (h)  But  suppo- 
sing it  to  be,  whether  the  sale  was  necessary^  if,  as  one  of  the  witnesses  for  the 
plaintiff  said,  it  would  have  been  madness  to  have  repaired,  there  was  that  ne- 
oeflsity,  and  that  state  of  circumstances,  which  willlrender  it  a  total  loss.  Every 
ship  may  be  repaired,  whatever  its  state ;  but  the  question  is,  whether  there  is 
^oQQi  ^^^^  ^  B^^  0^  circumstances,  that  no  prudent  man  in  his  '''senses  would 

^  set  about  repairing.  The  mate  was  in  great  uncertainty  as  to  the  amount 
of  the  expense.  One  said  16,000  dollars,  another  20,000,  another  only  4,000 
or  5,000,  and  another  40,000  or  50,000.  This  shows  either  the  infirmity  of 
human  judgment,  or  that  these  persons  were  looking  at  the  matter  in  very  dif- 
ferent points  of  view.  One  might  have  in  view  the  doing  merely  enough  to 
enable  the  vessel  just  to  get  through  her  voyage,  and  another  might  contemplate 
the  putting  her  into  a  perfect  state  of  repair.  But  the  mate  not  only  was  in 
great  uncertainty  as  to  the  amount  of  expense,  but  he  also  found  that  money 

C2)  Vide  ■]«>  Cambridg«  v.  Anderdon,  2  B.  &  C.  691,  and  1  C.  &  P.  213. 
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oould  not  be  raiaed  except  at  a  meet  extraTagant  rate.  He  would  not  Iwfebecii 
jiiBtified  in  raisiDg  money  at  that  rate,  particularly  when  he  found  that  Piston's 
Establishment  would  not  bind  themselves,  in  writine,  to  do  the  repairs  at  the 
sum  specified.  We  are  not  at  liberty  to  take  the  other  policies  into  considera- 
tion. All  you  are  to  look  at  is  the  state  of  the  vessel  itself.  The  mate  knew 
nothing  about  any  policT.  The  valuation  at  6,000/.  in  the  present  policy  in- 
cludes the  stores,  as  well  as  the  ship  and  sails,  and  the  premium  of  insnranoe, 
which  is  480/.  If  you  believe  the  witnesses,  it  would  really  have  been  madness 
to  attempt  to  repair  under  th^  mrcumstanoes. 

TiNDAL,  C.  .J.  The  only  question  in  this  case  is,  whether,  under  the  cir- 
cumstances, there  has  or  has  not  been  a  total  loss  of  the  vessel,  if  at  all,  ia 
consequence  of  the  sale,  and  that  will  depend  upon  whether  the  nle  was  a  sale 
that  was  fiecenat^,  for  the  benefit  of  the  parties  concerned.  A  great  deal  has 
been  said  about  the  word  necasity.  Undoubtedly,  it  is  not  to  be  confined  to,  or 
so  strictly  taken  as  it  is  in,  its  ordinary  acceptation.  There  can,  in  such  a  ease, 
be  neither  a  legal  neeeasity  nor  a  physical  necessity,  and  therefore  it  must  meao 
a  moral  necessity :  and  the  question  will  be,  whether  the  circumstances  were  such 
that  a  person  of  prudent  and  sound  mind  could  have  no  doubt  as  to  the  conxse 
he  ought  to  pursue.  The  ^points  principally  for  consideration  will  be,  the  rMoo 
expenditure  necessary  to  put  the  ship  into  a  condition  to  bring  home  her  ■- 
cargo ;  the  means  of  performing  the  repairs,  and  the  comparison  between  those 
two  things  and  the  subject-matter  which  was  at  stake ;  and  it  must  not  be  a 
mere  roeasurinff  cast,  not  a  matter  of  doubt  in  the  mind,  whether  the  expense 
would  or  would  not  have  exceeded  the  value ;  but  it  roust  be  so  preponderating 
an  excess  of  expense,  that  no  reasonable  man  could  doubt  as  to  the  propriety  of 
selling  under  the  circumstances  instead  of  repairing.  A  mere  fear  operating  on 
the  mind  of  the  captain,  that,  if  he  did  not  bind  the  parties  down,  they  would 
run  him  up  beyond  a  certain  sum,  will  not  be  sufficient,  unless  you  are  satisfied 
that  it  was  the  necessary  consequence  of  the  state  of  circumstances  in  which  he 
was  placed.  A  man  is  not,  quia  timet,  so  to  compromise  the  interests  of  other 
persons,  merely  on  the  ground  of  what  passes  in  his  own  mind.  It  seems,  that 
in  addition  to  the  amount  of  surveys,  a  large  expense  would  be  incurred  in  heav- 
ing down  the  ship,  and  it  will  be  for  you  to  consider  whether  that  was  abso- 
lutely necessary  for  the  purpose  of  making  it  sea-worthy.  The  question  turns 
upon  the  possibility  of  making  the  ship  sea-worthy  within  the  limits  in  which  it 
was,  and  not  on  whether  the  injuries  were  produced  by  the  weather  or  not.  His 
Lordship,  after  stating  the  substance  of  the  evidence,  observed-^It  comes  rou!id, 
I  believe,  to  the  question  which  I  originally  proposed.  A  captain  has  no  power 
to  sell,  except  from  necessity,  considered  as  an  impulse,  acting  morally  to  excuse 
his  departure  from  the  original  duty  cast  upon  him  of  navigating  and  bringing 
back  the  vessel.  If  he  has  no  means  of  getting  the  repairs  done  in  the  pUce 
where  the  ii^ury  occurs;  or  if,  being  in  a  place  where  they  might  be  done,  he 
has  no  money  in  his  possession,  and  is  not  able  to  raise  any,  then  he  is  justified 
in  selling,  as  the  best  thing  that  can  be  done.  In  the  present  case,  it  appears 
that  the  vessel  was  in  a  place  where  the  repairs  could  be  done,  and  ^where  mKM 
money  could  be  obtained,  akhough  at  an  extravagant  expense.  Still  the  ^ 
question  is,  whether  the  expenditure  was  so  great  that  no  prudent  man,  in 
the  exercise  of  a  sound  and  vigorous  judgment,  would  hesitate  as  to  the  propri- 
ety of  selling.  K  you  think,  that  if  the  owner  himself  had  been  on  the  spOt 
uninsured,  he,  in  the  exercise  of  a  sound  discretion,  would  have  repaired  the 
vessel ;  or  that,  if  an  agent  of  the  underwriters  had  been  there,  he,  exercising 
such  discretion,  would  have  repaired,  then  this  captain  ought  certainly  to  have 
done  so,  but  if  they  would  not  have  done  so,  then  I  think  this  captain  was  not 
compellable  to  repair,  and  the  sale  in  such  case  will  have  taken  place  under  a 
justifiable  necessity.  Verdict  for  the  defendant. 

Toddy,  and  Stephen,  Seijt,  and  Aldenon,  for  the  plaintiff. 

Wilck,  and  Spankie,  Sexjt.,  and  C.  R.  Turner,  for  the  defendant 
[Attorneys— AiJcefufo/s  ijb  Ch,^  and  OHvermm  dt  Z>.] 
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In  the  ensuing  Easter  Term,  Tttddyy  Seijt.,  moved  for  a  new  trial,  partlj  on 
the  ground  of  misdirection,  and  partly  on  the  ground  that  the  verdict  was  against 
evidence. 

The  Court  were  of  opinion  that  the  ease  had  been  properly  left  to  the  Jury, 
hut  granted  a  rule  niu  for  a  new  trial,  on  payment  of  costs,  on  the  ground  that 
the  verdict  was  against  evidence. 

Vide  Reid  o.  Bonbam,  6  J.  6.  Moore,  397. 


*285]  ^ISZARD  v.  MILNBR.     Apnl  21. 

Application  was  made  on  the  part  of  the  plaintiff  to  have  a  cause  taken  out  of  its  turn,  in  order 
that  it  might  be  tried  durine  the  exiating  Sittings,  on  the  ground  that  the  defendant  had  died 
since  the  commencement  of  such  Sittinea.  The  application  was  opposed  on  the  pari  of  th« 
defendant*8  ezecatora,  and  refuaed  by  tad  Chief  Juatioe  of  tiie  Common  Pleas,  after  time 

'  taken  to  consider. 

ASSOMPSIT. 

WUdey  Seijt.,  applied,  on  the  part  of  the  plaintiff,  to  have  this  cause  taken  out 
of  its  turn,  in  order  that  it  might  he  tried  before  the  next  Term.  He  founded 
his  application  on  an  affidavit  of  the  plaintiff  and  his  attorney,  which  stated,  that 
the  action  was  brought  to  recover  a  sum  of  192^,  4s.  bd,  on  a  balance  of  account 
for  work  done  as  a  builder  by  the  plaintiff  for  the  defendant;  that  issue  was 
joined  as  of  Michaelmas  Term,  1829,  and  notice  of  trial  given  for  the  first 
Sittings  in  Hilary  Term,  1830,  and  the  cause  made  a  remanet  rcgularlv  from 
time  to  time ;  and  that  the  deponents  had  been  informed  and  believed  that  the 
4efendani'  had  departed  tikU  life  nnee  the  oommeneemtiU  of  ike  SiUinga  after 
Hilary  Term, 

AcUimSj  Seijt,  opposed  the  application,  on  the  ground  that  the  granting  it 
might  affect  the  rights  of  creditors.  He  stated,  that  he  appeared  on  behalf  of 
the  defendant's  executors,  who  had  not  yet  proved  the  will,  and  were  not  in  a 
situation  to  assent  to  anything.  He  submitted,  that  as  the  defendant  was  only 
consideied  to  be  alive  by  a  fiction  of  law,  but  for  which  fiction  there  would  be 
no  question  upon  the  subject,  it  wiu  better  to  allow  the  matter  to  take  its  regu- 
lar course. 

TiNOAL,  G.  J.,  took  time  to  consider  whether  he  would  grant  the  application 
or  not ;  and  on  coming  into  Court  on  the  following  morning,  his  Lordship  said, 
that  he  had  determined  not  to  grant  it^  as  it  would  not  be  fair  towards  the  other 
^qitors,  to  take  a  cause  out  of  its  turn  merely  upon  such  a  state  of  circumstances. 

WiUe^  Seijt,  for  the  plaintiff. 
^onoa-]   *Adam8f  Serjt.,  for  the  defendant. 
^^^^  [Attorneys— i^rtncn  <fe  JUdrtainj  and  WOde,  R.  dk  K^ 


The  objeot  in  making  this  application  was,  to  get  a  verdict  before  the  termi- 
nation of  the  Sittings,  in  order  to  prevent  the  death  of  the  defendant  from  ope- 
vating  as  an  abatement  of  the  snit,  the  defendant  being  alive  at  the  commence- 
ment of  the  Sittings,  and  the  Sittings  being  considered  as  only  one  day  in  law.  (a) 

(d)  According  to  the  case  of  Taylor  v.  Harria,  3  B.  &  P.  549,  if  a  defendant  die  on  the  nigfac 
before  the  trial  of  a  cause  at  the  sittings  in  term,  a  verdict  obtained  in  such  cause,  and  the 

i'adginent  entered  up  thereon  will  be  aet  aside  upon  applieation  to  the  Court.  The  case  of 
•oobs  V.  Miniconi,  7  T.  R.  91,  decides,  that  the  death  of  the  defendant  between  the  oom- 
miesion  day  and  the  day  of  trial,  is  not  a  ground  for  setting  aside  a  verdict  for  the  plaintifl'. 
The  case  of  Ireland  v.  Champney,  4  Taunt.  384,  decides,  that  an  action  for  libel  abates  b^  ihe 
death  of  the  plaintiff  after  the  signing  of  interlocator?  judgment,  and  ezeeation  of  a  writ  of* 
inquiry,  but  before  the  next  day  m  bank. 

2  X 
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SATJNDERSON  and  Others  v.  BROOKSBANK  and  Another.     April  21. 

Where  two  persons  were  joint  agents  of  the  Royal  Veteran  Battalion,  bat  were  not  otherwise 
connected  in  business,  and  wete  in  the  habit  of  accepting  bilb  by  means  of  a  cierk,  in  this 
form  :  '*  For  asents  of  the  R.  V.  B. — J.  G."     It  was  held  to  be  no  answer  to  a  joint  action 

Sainst  them  By  the  endorsee  of  such  a  bill,  to  show,  that  it  was  accepted  for  the  pri?ate 
vantage  of  one  without  the  knowledge  of  the  other,  although  it  appeared  that  the  endorsee 
might,  u  he  had  inquired  of  the  clerk  who  accepted  it,  have  ascertained  that  such  was  the 
fact. 

Assumpsit  on  a  bill  of  exchangCi  which  was  in  the  following  form : — 

«  Guernsey,  24th  Feb.  1829. 

"  Three  months  after  date,  pay  to  the  order  of  Messrs.  Cheminant,  Despres, 
&  Co.  350/.  sterling.  "  N.  R.  Gheuinant." 

Accepted,  "  For  agents  for  the  R.  V.  B.,  J.  Gould.— S.  A."  Endorsed, "  Che- 
minant  &  Co." 

*The  defendants  were  charged  as  the  acceptors ;  and  in  order  to  make  p^oT 
out  the  case  against  them,  a  clerk  from  Hammersley's  banking-house  was  ■- 
called  as  a  witness.  He  stated  that  the  defendants,  Messrs.  Brooksbank  aod 
Morland  had  for  several  years  kept  an  account  at  their  house,  as  the  agents  of 
the  Royal  Veteran  Battalion,  and  that  the  form  of  the  acceptance  in  question 
was  the  usual  form  in  which  bills  were  accepted  in  connexion  with  that  account, 
many  of  which  he  had  paid.  He  added,  that  Gould,  whose  name  was  signed  to 
the  acceptance,  had  been  for  a  considerable  time  the  clerk  who  managed  the 
affairs  of  the  defendants. 

The  plaintiffs  were  bill  brokers,  who  discounted  the  bill  for  a  Mr.  Wood,  also 
a  bill  broker.  The  discount  was  proved  to  have  taken  place  in  the  ordinaxy 
course  of  dealing  between  bill  brokers,  without  the  name  of  the  party  for  whom 
it  was  done  being  put  upon  the  back  of  the  bill. 

It  appeared  that  Wood  had  made  inquiries  in  different  quarters  as  to  the  re- 
spectability of  the  defendants,  but  that  neither  he  nor  the  plaiutifib  had  made 
any  inquiries  of  Mr.  Gk>uld.     The  defendant  Brooksbank  had  left  the  country. 

Taddy,  Seijt.,  who  appeared  for  Morland,  stated  that  the  defendants  were 
admitted,  under  the  sisn  manual  of  his  Majesty,  joint  agents  of  the  Royal  Ve- 
teran Battalion,  and  that  the  transaction  was  a  private  transaction  of  Brooks- 
bank's,  totally  unconnected  with  the  agency  matters,  a3  appeared  by  the  letters 
'^  S.  A.,"  which  were  beside  the  acceptance,  and  denoted  that  the  acceptance 
was  for  the  separate  account  of  Mr.  Brooksbank. 

The  learned  Serjeant  contended  that  it  was  the  duty  of  the  plaintiffs  to  have 
made  inquiries  of  Mr.  Gould,  of  whom  they  might  have  learned  the  nature 
of  the  ^transaction.  He  cited  the  cade  of  Williams  v.  Thomas  and  nMQo 
others.(a)  ™^ 

Gould  was  then  called  as  a  witness  for  the  defence ;  he  stated,  that  the  de- 
fendants had  no  other  joint  business  than  that  of  the  Royal  Veteran  Battalion ; 
that  thevkeptno  account  anywhere  but  at  Hammersley's ;  that  he  accepted 
the  bill  by  the  direction  of  Brooksbank,  without  any  authority  from  Morland;' 
that  he  did  not  enter  it  in  the  books  of  the  Royal  Veteran  Battalion,  nor  did  be 
tell  Morland  of  it  before  it  was  due ;  that  it  was  accepted  for  the  separate  ad- 
vantage of  Mr.  Brooksbank ;  and  that,  if  inquiry  had  been  made  of  him,  he 
should  have  told  the  person  inquiring,  that  it  was  not  accepted  for  the  account 
of  the  Royal  Veteran  Battalion.  The  witness  added,  that  the  letters  *'  S.  A." 
were  his  private  mark,  and  meant  separate  account 

Wildej  Serjt.,  objected  to  all  this  evidence  as  irrelevant. 

TiNDAL,  C.  J.  Unless  it  is  shown  that  there  was  fraud,  and  that  there  were 
circumstances  from  which  the  present  plaintiffs  might  have  discovered,  if  they 
would,  what  was  the  nature  of  the  transaction,  it  is  no  answer  to  this  action. 

(o)  6  EIbd.  18.  That  case  decidea,  that  when  three  peraona  undertake  to  accept  billa  for  a 
particular  concern,  and  the  drawer  draw  billa  on  account  of  one  of  them  only,  and  not  fi>r  the 
^articular  concern,  and  he  accepta  in  the  name  of  the  three,  auch  bill  cannot  be  reoorerad  bf 

VMa/i«  bolder,  who  received  it  irom  the  drawer,  againat  the  other  two. 
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It  would  be  a  very  good  answer  against  any  person  who  had  taken  the  bill  with 
a  knowledge  of  these  circumstances,  but  it  is  no  answer  to  this  action,  unless  it 
is  shown  that  these  plaintiffs  were  cognisant  of  them. 

A  witness  was  then  called  for  the  purpose  of  showing  that  the  drawer  of  the 

^,)QQ<I   bill  was  in  England  at  the  time  '''when  it  was  drawn,  although  it  pur- 

-^   ported,  on  the  face  of  it,  to  have  been  drawn  at  Guernsey ;  but  on  being 

asked  the  question,  he  denied  that  it  was  so;  and  there  being  no  further  evidence, 

the  plaintiffs  had  a  verdict. 

WiUcf  Surjt.,  and  Brodrick,  for  the  plaintiffs. 

Tojddyy  Serjt.,  and  Jardine,  for  the  defendant  Morland. 

R,  Gume^f  for  the  defendant  Brooksbank. 

[Attorneys —  Wilde  dc  Co,,  and  Langdon  ds  Co.,  and  Gatty  dh  Co.] 


DALTON  V,  IRVIN.     April  24. 

Where  o  broker  is  employed  by  »  ship  owner  to  procure  a  charter-party,  if  the  negotiation 
goes  off  on  account  of  any  fault  in  the  broker,  he  is  not  emiiied  to  recover  anything  in  the 
Bhape  of  remuneration,  nor  is  he,  to  such  case,  entitled  to  recover  for  any  expenses  which 
he  may  have  been  put  to,  unless  such  expenses  are  unusual,  and  have  been  incurred  in  con- 
sequence  of  the  ship  owners  having^  urged  him  to  extraordinary  expedition  in  the  matter. 
And  itemble,  that  where  the  negotiation  is  not  carried  into  effect,  but  there  is  no  fault  in  the 
broker,  ho  is  not  entitled  to  anything,  unless  the  charter-party  is  actually  signed. 

Assumpsit  for  commission,  &c.,  with  counts  for  work  and  labour,  money 
paid,  &o. 

The  plaintiff  was  a  broker,  and  the  defendant  a  ship  owner,  who  had  em- 
ployed him  to  obtain  a  charter-party  for  one  of  his  vessels  to  the  island  of 
Jamaica.  A  memorandum  was  entered  into  for  the  the  chartering  of  the  ship 
by  a  Mr.  Williamson  ;*by  which  it  was  stipulated,  that  the  cargo  of  log-wood, 
&c.f  was  to  be  carried  to  Jamaica,  and  the  ship  was  to  be  at  liberty  to  put  into 
Morant  Bay,  and  the  lumal  places  adjacent.  When  the  charter-party  was  drawn 
up,  it  appeared  that  the  plaintiff  had  inserted  one  guinea  per  ton  as  the  rate  of 
freight  for  the  log-wood,  and  had  named  Plaintain  Gurden  River  Bay,  as  one  of 
the  places  at  which  the  vessel  might  put  in,  as  well  as  Morant  Bay.  Upon  this, 
the  defendant  objected  to  signing  the  charter-party,  and  told  the  plaintiff  that 
the  freight  of  this  log-wood  ought  to  have  been  five  guineas,  and  unless  it  was 
^tuQOfn  altered  to  that  sum  he  would  be  off  the  bargain.  *The  plaintiff  said, 
-^  five  guineas  was  an  unusual  sum.  The  defendant  reauired  him  to  go  to 
the  freighter  and  get  it  altered,  repeating,  that  if  he  did  not  ne  would  be  off  the 
bargain ;  and  he  gave  him  half  an  hour  to  go  in,  sayiv^-g  to  him — **  Why  should 
you  object,  f/au  will  have  your  commission  whether  or  no*'  The  matter  was  not 
arranged,  and  the  bargain  eventually  went  off.  The  plaintiff  had  had  bills 
printed,  and  incurred  some  other  expenses.  It  appeared  that  the  defendant  had 
desired  him  to  use  all  expedition  in  the  matter. 

Wilde,  Serjt,  for  the  defendant,  contended,  that  the  plaintiff  must  be  nor* 
suited.  The  case  of  Read  v.  Rann,(a)  is  an  authority  to  show  that  the  brokei 
is  not  entitled  to  anything,  even  though  the  bargain  goes  off  through  the  unrea- 
sonable conduct  of  the  ship  owner,  tie  is  either  entitled  to  his  commission  or 
nothing. 

Taddy,  Serjt.  The  counsel  in  Read  v.  Rann  thought  it  for  his  client's  inter- 
est, to  rest  his  claim  wholly  on  the  right  to  commission ;  and  that  makes  the 
difference  between  that  case  and  the  present.     Mr.  Justice  J.  Parke  left  it  to 

(a)  Not  yet  reported,  videmt.  We  are  informed  that  there  were  two  trials  of  this  case. 
On  the  first,  Mr.  Justice  J.  Parke  left  it  to  the  Jury  to  say,  whether  the  broker  had  or  had 
not  been  in  fault.  On  the  second.  Lord  Tenterden,  C.  J.,  nonsuited  the  plaintiff,  on  th# 
ground  that  he  had  not  proved  any  custom  to  entitle  him  to  any  compensation  under  the  ear* 
cumstances  of  the  case.  This  will  account  for  the  different  atatementa  of  the  case  made  by 
the  two  learned  Seijeanta,  »<  snpru. 
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the  Jury  to  say,  whether  the  broker  was  not  in  &iilt  in  not  inserting  a  parU* 
ticnlar  clause  in  the  charter-party.  He  says:  <<Yoa  will  still  ha^e  to  say 
whether  the  broker  was  not  responsible/'  &o. 

TiNDAL,  C.  J.  If  it  went  off  through  the  fiinlt  of  the  broker,  them  would 
be  no  doubt  that  he  could  not  reooTcr  anything. 

*  Toddy ^  Seijt.     Will  it  be  contended  that  we  are  not  to  be  paid  the  r«QQf 
sum  for  printing  the  bills  and  makinff  the  endorsement  on  the  register  ^  ^ 
And  the  argument  must  go  that  length,  or  it  goes  no  leneth  at  alL 

TiNDALy  C.  J.  He  might  recorer  for  the  money  laid  out,  though  not  for 
his  remuneration. 

Taddy^  Seijt.  If  there  be  a  eustom,  it  applies  to  eases  where  the  Mtvin  i$ 
compUie;  but  if  the  service  is  incomplete,  Uie  party  is  entitled  to  reasonable 
remuneration  for  what  he  has  done.  I  have  not  put  my  case  upon  a  custom. 
There  is  no  evidence  of  custom  here.  In  the  case  cited,  the  question  was  not 
whether  the  party  was  entitled  to  remuneration,  but  whether  he  was  entitled  to 
commission. 

WUdey  Seijt.  That  is  not  so :  witnesses  were  called  them,  to  show  what  was 
a  reasonable  custom.  With  respect  to  the  further  claim  in  this  case  for  the 
expenses  of  printing  bills,  &o.,  I  submit  that  the  plaintiff  is  not  entitled  to  them, 
as  they  are  incunred  to  save  the  broker  trouble,  and  prevent  the  neoessify  of 
his  running  about.  In  Bead  v.  Rann,  there  was  no  claim  for  payments  made. 
The  broker,  in  that  case,  did  not  act  so  imprudently  as  this  plaintiff  has  done. 
It  is  an  attempt  to  take  an  un&ir  advantage  of  what  has  ooenned. 

On  the  part  of  the  defendant,  it  was  proved,  that  Plaintain  Garden  River 
Bay,  was  twenty-nine  miles  distant  from  Morant  Bay,  by  water;  and  that,  oa 
aocoont  of  the  general  state  of  the  wind,  it  often  took  a  vessel  ten  or  twelve 
days  in  the  summer  months,  to  go  from  one  to  the  other.  Some  brokers  weie 
also  called  as  witnesses,  who  stated,  that,  according  to  their  experience,  if  • 
broker  employed  to  procure  a  charter-party  did  not  procure  it,  he  was  not  i-^aqa 
^entitled  to  anything,  even  for  expenses.  And  one  of  them  mentioned  ■- 
an  instance  in  which  l>ills  had  been  printed,  but  were  not  charged  for,  on  aoeooot 
of  the  negotiation  having  gone  off. 

Taddy^  Seijt.,  in  reply.  The  question  of  remuneration  is  not  so  much  a 
question  of  law  as  of  fact,  and  the  point  will  be,  whether  the  parties  contracted, 
on  the  understanding  that  the  plaintiff  was  not  to  be  paid  anything  if  the 
charter-party  was  not  made.  It  is  clear  that  the  defendant  did  not  understand 
it  so ;  for  he  said  to  the  plaintiff,  ''  Why  should  you  object  to  go  to  the  freighter, 
it  can  make  no  difference  to  you,  because  you  are  entitled  to  your  commission." 
ThiR,  I  contend,  means,  you  will  be  entitled  to  remuneration,  whether  the 
charter-party  is  executed  or  not.  As  to  the  expenses,  the  defendant's  witness 
says,  that  he  only  knew  one  instance  where  bills  had  been  printed,  and  in  that 
instance  the  broker  was  not  paid  for  them.  This  proves  nothing,  because  il 
might  not  be  thought  worth  while  to  insist  upon  it.  In  Bead  v.  Sann,  it  was 
admitted,  that  the  broker  asked  for  commission;  but  here  I  do  not  ask  for  it 
I  only  ask  for  a  fair  remuneration. 

TiNDAL,  C.  J.  (in  summing  up),  said — ^Thb  action  is  brought  by  the  plaintiff, 
to  recover  a  sum  of  money,  as  a  remuneration  for  work  and  labour  done,  and 
for  money  paid  for  the  use  and  benefit  of  the  defendant.  As  to  the  first  part  of 
the  claim,  the  whole  course  of  the  evidence  shows,  that  the  plaintiff  did  act  in 
endeavouring  to  procure  a  charter-party  for  the  defendant's  vessel.  But  it  was 
not  procured;  commission,  therefore,  is  quite  out  of  the  question,  as  the  subject- 
matter  out  of  which  it  was  to  arise,  vu.  freight,  was  never  obtained.  Two 
brokers,  called  on  the  part  of  the  defendant,  say,  that  as  far  as  their  experience 
goes,  they  are  not  aware  of  any  instance  in  which  a  broker,  who  does  not  obtain 
a  charter-party,  is  entitled  to  ^anything,  even  for  expenses.  And  there  rMoo 
is  no  evidence  on  that  point  on  the  part  of  the  plaintiff.  The  question  I- 
^hich  I  shall  leave  to  you  is,  whether  there  was  any  particular  contract  in  this 
*«rticu]ar  case,  to  take  it  out  of  the  ordinary  rule  upon  the  sulijeot    I  oaa  fini 
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Boihiog  of  the  kind,  except  one  expression  of  the  defendant's  to  the  plaintiff, 
as  to  his  being  entitled  to  his  oommission.  Unless  you  can  suppose  that  the 
defendant  agreed  to  bind  himself  to  pay  something,  at  all  cyents ;  unless  you 
think  that  by  this  loose  conversation,  he  meant  to  take  this  case  out  of  ordinary 
rale  which  prevails  on  these  occasions,  it  does  not  appear  to  me  that  the  plaintiff 
will  be  entitled  to  anything.  In  ordinary  cases,  if  the  charter-party  is  not  car- 
ried into  effect,  the  broker  would  not  be  entitled  to  recover  for  the  incidental 
expenses,  for  they  would  follow  the  same  course  as  the  claim  for  the  work  and 
kbour,  which  in  such  ease  has  become  altogether  useless  to  the  principal. 

The  question,  therefore,  as  to  these  expenses  will  be,  whether  the  defendant, 
by  desiring  the  plaintiff  to  use  all  expedition,  induced  him  to  lay  out  the  money 
before  the  usual  time ;  because  then  the  expense  will  not  have  been  incurred  by 
the  plaintiff's  imprudent  conduct,  but  by  the  act  of  the  defendant  himself.  If 
the  defendant  was  right  in  rescinding  the  contract,  that  will  be  an  answer  also 
to  the  claim  of  expenses.  The  question,  therefore,  will  be,  whether,  when  the 
charter-party  was  presented  to  him  for  signature,  he  had  a  justifiable  cause  for 
refuing  to  sign  it,  saving,  this  is  not  the  contract  I  was  entitled  to  expect ;  for 
if  he  had,  then  the  plaintiff  cannot  recover  even  for  the  expenses.  The  defend- 
ant says,  that  the  clause  in  the  charter-party  about  the  log-wood  was  not  justi- 
fied bv  the  memorandum  which  had  been  previously  entered  into.  It  seems 
that  the  defendant  said,  that  the  freight  of  log-wood,  which  was  inserted  in  the 
eharter-party  at  one  guinea,  should  have  been  at  five  guineas.  The  plaintiff 
said,  that  was  unusual ;  and  the  defendant  wished  him  to  eo  to  the  freighter 
i^oQAi  ^^^  fS^  ^^  altered.  The  ^plaintiff  objected ;  and  at  last  the  defendant 
■'  said,  that  he  would  be  off  the  bargain  if  he  did  not,  and  gave  him  half 
an  hour  to  go  in,  saying— ^^^  Why  should  you  object  ?  You  will  have  your  com- 
mission whether  or  no.''  It  does  not  appear  that  there  was  anything  about 
the  amount  of  the  freight  for  log-wood  in  the  original  memorandum.  The 
question  is,  whether  there  was  a  material  difference  netween  the  charter^rty 
as  extend«l,  and  the  memorandum  as  drawn  up  at  first,  because,  if  there  was^ 
the  defendant  had  a  right  to  object^  and  the  plaintiff  will  not  be  entitled  to  the 
expenses. 

His  Lordship  then  shortlV  adverted  to  the  point  with  respect  to  the  ^' usual 
places  adjacent"  to  Morant  Bay,  and  left  the  case  to  the  Jury,  who  found  a — 

Verdict  for  the  defendant. 

Taddy,  Seijt.,  and  Eutchxfuonf  for  the  plaintiff. 

Wilde,  Seijt.,  and  E.  V,  Rtckard$,  for  the  defendant. 

[Attorneys — ffuichinmmf  and  OUvenon  df  Co.'] 

See  (he  casee  of  Haines  v.  Busk,  5  Taunt.  521 ;  Moneypenny  •.  Hartland,  1  C.  &  P. 
352 ;  and  Hamond  v.  Holiday,  lb.  384.  The  caae  of  Hainea  «.  Bnak  decides,  that  it  is  no 
answer  to  an  action  by  a  broker  for  commission  for  procuring  freight,  that  the  charter-party 
procured  was  such,  that  if  the  charterer  failed  to  obtain  certain  Ucensea,  the  voyage  would  be 
illegal.  The  ease  of  Moneypenny  v.  Hartlai\d  decides,  that  if  a  surveyor  makes  an  estimate, 
which  tnma  out  to  be  incorrect,  to  a  considerable  amount,  thf  jugh  his  omitting  to  examine 
the  ground  for  the  foundation  of  the  wcrk,  he  ia  not  entitled  to  recover  anything  for  his  pleas, 
"Bpecifications,  or  estimates  msde  for  that  work.  The  case  of  Hamond  a.  Holiday,  decidea, 
tiuu  if  the  dutiea  of  a  sworn  broker  are  executed  in  auch  a  manner,  that  no  benefit  resulta 
from  them,  he  is  not  entitled  to  recover  either  his  commission,  or  even  a  compensation  for  his 
trouble.  In  the  case  of  Broad  v.  Thomas,  tried  at  Guildhall,  July  9th,  1830,  the  question 
aroae  as  to  whether  there  waa  any  custom  by  which  a  broker  in  London  is  entitled  to  recover 
commission,  if  the  authority,  signed  by  the  captain,  ia  signed  by  the  merchant,  but  no  char- 
ter-party is  executed,  in  consequence  of  the  csptain  saying,  he  could  not  oo  the  voyage. 
Brokera  were  called  as  witnesses  on  both  sides,  and  the  Jury  found  for  the  defondaot. 


♦295]  *MARTON  v.  CARTER.    April  19. 

Where  it  was  part  of  a  condition  precedent  to  the  claim  of  a  sum  of  801.,  in  addition  to  the 
purchase 'money  for  a  new  house,  that  the  pavement  in  front  of  the  adjoining  houses  should 
be  laid  down  by  the  21st  of  April ;  it  was  held  that  the  delay  of  four  days,  though  occasioned 
by  bad  weather,  which  prevented  the  workmen  from  proceeding,  was  sufficient  to  prevent 
the  recQvery  of  such  claim. 

Vol-  2aX.— 66  2x2 
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Thi  declaration  was  on  a  covenant  entered  into  by  the  defendant  wit  hthe 
piaintiff,  a  builder,  by  which  the  defendant  undertook  to  purchase  one  of  a  row 
of  bouses,  which  the  plaintiff  was  then  building,  for  a  certain  specified  price ; 
and  also  covenanted  to  pay  a  further  sum  of  80/.,  provided  the  adjoining  houses 
should  be  completed,  t.  e.,  roofed,  sashed,  paved  in  front,  inclosed  with  iron  rail- 
ings in  front,  and  occupied  by  tenants,  for  terms  not  less  than  yearly  tenancies, 
by  the  21st  day  of  April,  1829. 

The  action  was  brought  to  recover  this  sum  of  80/.,  and  the  declaratioa 
averred  the  performance  of  the  condition  precedent.  The  defendant,  denied  in 
separate  pleas,  the  execution  of  the  various  parta  of  the  condition ;  and  averred 
in  the  last  plea,  that  the  houses  were  not  occupied  by  honAfide  tenants,  but  by 
poor  persons,  whose  occupations  gave  no  additional  value  to  the  purchased 
house.  On  the  first  four  pleas  issue  was  joined ;  and  to  the  fifth,  there  was  a 
demurrer,  and  a  joinder  in  demurrer. 

A  witness  was  called  on  the  part  of  the  plainUff,  who  stated,  that  the  hoosei 
adjoining  the  one  purchased  by  the  defendant  were  all  erected  and  covered  in  by 
the  2l8t  of  April ;  and  that  the  road  was  made,  but  the  foot  pavement  was  not 
all  laid  down  before  the  25th  of  April.  He  added,  that  the  reason  why  it  was 
not  all  laid  down  by  the  21st  was,  that  the  weather  was  so  bad,  the  men  were 
not  able  to  work. 

Upon  this  it  was  objected  on  the  part  of  the  defendant,  that  the  plainftiiT 
could  not  recover  the  80/.,  as  that  part  of  the  condition  precedent  had  not  been 
complied  with,  which  required  the  pavement  in  front  of  all  the  houses  in  the 
same  line  with  the  defendant's,  to  be  laid  down  by  ^the  21st  of  April,  r^ngg 
as  well  as  the  houses  themselves  to  be  covered  in,  &c  '- 

Wildcy  Serjt,  for  the  plaintiff,  replied,  that  the  replication  was  framed,  with 
reference  to  a  supposition,  that  if  the  plaintiff  was  prevented  from  executing 
the  condition  by  acts  over  which  he  had  no  control,  it  would  amount  to  a  dis* 
pensation :  not  adverting  to  the  distinction  between  duties  cast  upon  a  party  by 
operation  of  law,  and  those  which  arise  from  his  own  express  stipulation. 

TiNDAL,  C.  J.  The  plea  is,  that  the  plaintiff  did  not  nor  would  pave  the 
street  before  the  houses,  by  the  21st  of  April.  The  plaintiff,  by  his  replication, 
contends  that  he  did.  I  am  of  opinion  that  you  t»nnot  get  on  after  this  evi- 
dence.    I  think  that  the  plaintiff  most  be  called —  Nonsuit 

Wildey  Serjt.,  and  R,  V,  Richards,  for  the  plaintiff. 

jB.  Jjatoes,  Seijt.,  and  W^fbomy  for  the  defendant. 

[Attorneys — Patmore^  and  Carter.'] 

Where  anything  ip  to  be  done  bv  a  plaintiff  before  hie  right  of  action  accrues  on  the  defend- 
ant's covenant,  it  should  be  averred  in  the  declsration  that  that  thing  was  done.  Campbell  f. 
Jones,  6  T.  R.  571.  If  one  party  covenants  to  do  one  thing,  the  other  parry  doing  another,  it 
is  not  a  condition  precedent,  but  a  mutual  covenant.    Bone  v.  Eyre.  2  W.  Black.  1312. 

In  the  case  of  Paradine  ».  Jane,  Aleyn,  26,  which  was  an  action  of  debt  for  rent  upon  a  lea«, 
the  defendant  pleaded,  that  a  certain  German  Prince,  by  name  Prince  Rupert,  an  alien  bom. 
encyy  to  the  King,  had  invaded  the  realm  with  ahosiile  nrmy,  and  with  that  force  had  expelled 
the  defendant  from  the  premises.  To  this  plea  the  defendant  demurred,  and  the  Court  held  tht 
plea  to  be  bad ;  "and  this  difference  was  taken,  that  where  the  law  creates  a  duty  or  charge, 
and  the  party  is  disabled  to  perform  it  without  any  default  in  him,  and  hath  no  remedv  over, 
there  the  law  will  excuse  him,  as,  in  the  case  of  waste,  if  a  house  be  destroyed  by  tempest, 
or  by  enemies,  the  lessee  is  excused.  But  when  the  party,  by  his  own  contract,  creates  a  duty 
or  charge  upon  himself,  he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  mevitable  necessity,  because  he  might  have  provided  against  it  by  his  contract.  And  there- 
fore, if  the  lessee  covensnt  to  repair  a  house,  though  it  be  burnt  by  lightning,  or  thrown  down 
by  enemies,  yet  he  ought  to  repair  it.  Now,  rent  is  a  duty  created  by  the  parties  upon  the 
reservation ;  and  had  there  been  a  covenant  to  pay  it,  there  had  been  no  question  but  that  tha 
lessee  must  have  made  it  good,  notwithstanding  the  interruption  by  enemtea,  for  the  law 
would  not  protect  him  beyond  his  own  agreement,  no  more  than  in  the  case  of  reparations. 
1  his  reservation  then  being  a  covenant  in  law,  and  whereupon  an  action  of  covenant  hath  beer, 
mam  tamed  (as  Rolle  said),  u  is  all  one  as  if  there  had  been  an  actual  covenant."  See  Doe  e. 
Knoller,  atUe^  p.  3. 
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A  person  cannot  recover  damages  for  an  injury  received  from  the  bite  of  a  doff  placed  in  a  yard 
tor  the  protection  of  out'houses,  unless  he  had  such  reasonable  and  justifiable  cause  for  being 
in  the  place  where  the  dog  was,  as  might  be  pleaded  in  answer  to  an  action  of  trespass ;  and 
if  he  had  such  cause,  the  circumstance  of  there  being  a  notice  on  a  board  in  large  letters, 
warning  persons  to  beware  of  the  doff,  will  not  be  an  answer  to  an  action  by  him  lor  the 
injury,  if  it  appear  that  he  was  not  able  to  read. 

If  no  suspicion  be  thrown  upon  the  plaintifT  by  the  defendant,  in  such  a  case  it  may  be  taken 
that  he  had  such  cause,  provided  the  dog  is  put  in  a  place  form  ins  part  of  one  entrance  to  th« 
house  of  the  defendant,  although  there  may  be  other  entrances  o?  a  more  public  description, 
by  which  the  plaintiff  might  have  proceeded. 

Action  for  an  injurj  done  to  the  plaintiff's  leg  bj  the  bite  of  a  dog  kept  bj 
the  defendant. 

The  plaintiff  was  a  watchman  employed  in  the  neighbourhood  of  Old  Ford, 
where  the  defendant  carried  on  the  business  of  a  milkman,  and  his  sons  that  of 
a  cow-keeper.  The  dog  was  in  a  yard  near  a  piggery,  a  chicken-house,  and  a 
cow-shed,  and  was  attached  to  his  kennel  by  a  chain  about  four  yards  in  length ; 
over  the  kennel,  nailed  against  the  pailings,  was  a  board,  on  which  was  painted 
in  letters  three  inches  in  length — ''Beware  of  the  dog."  The  plaintiff  was 
unable  to  read.  There  were  three  entrances  to  the  house  and  premises  in  ques- 
tion, one  of  them  more  public  than  the  other  two,  which  did  not  lead  past  where 
the  dog  was ;  but  it  appeared  that  a  person  going  by  either  of  the  more  private 
ways  might  pass  the  dog  in  proceeding  to  the  house. 

«'*>Q$)1  *  witness  named  Folger,  who  was  called  on  the  part  of  the  plaintiff, 
"^  ^  stated,  that  he  had  been  bitten  by  the  dog  in  question  about  three  years 
before,  and  the  defendant  upon  that  occasion  applied  some  brandy  to  his  leg. 
The  witness,  however,  said,  on  his  cross-examination,  that  the  place  where  the 
dog  was  put,  was  in  a  private  way  for  the  use  of  the  family,  and  through  which 
lie  thought  he  had  no  business  to  go ;  but  he  had  been  there  before  with  one  of 
the  defendant's  sons,  and  he  did  not  think  that  the  dog  would  bite  him.  He 
mdded,  that  robberies  were  frequently  committed  in  the  neighbourhood. 

Taddiff  Seijt.,  for  the  defendant,  submitted  that  there  was  no  case  to  go  to 
the  Jury. 

TiNDAL,  C.  J.  I  think  the  evidence  given  by  the  witness  Folger,  that  the 
dog  had  bitten  him  before,  is  something  to  go  to  the  Jury.  It  launches  the 
case.  The  question  I  propose  to  leave  to  the  Jury  is,  whether  there  was  any 
negligence  in  the  plaintiff  in  going  where  the  dog  was.  If  it  was  a  way  in  which 
he  might  reaisonably  go  to  the  house  for  a  lawful  purpose,  in  short,  if  it  might 
have  been  pleaded  in  answer  to  an  action  of  trespass,  then  this  action  is  main- 
tainable, otherwise  not. 

Taddi/,  Serjt.  In  Sir  W.  Clayton's  case,  I  J.  B.  Moore,  203,  it  is  very  much 
discussed,  whether  spring  guns  might  not  be  set  up  in  grounds  without  iiotice ; 
but  it  was  not  disputed,  that,  if  notice  be  given,  a  man  may  defend  his  property 
by  the  erection  of  spring  guns. 

TiNDAL,  C.  J.     It  is  a  very  nice  question ;  I  will  take  a  note  of  your  objection. 

Tadd^f  Serjt.,  then  addressed  the  Jury  for  the  defendant.  He  contended, 
that,  as  there  was  a  piggery  and  a  poultry-yard  near  the  place  where  the  dog 
♦9MQ1  ^^'  ^^  must  *be  considered  that  the  dog  was  necessary  to  protect  the 
^  defendant  from  thieves ;  and  also,  that  the  plaintiff  had  no  right  to  go  to 
the  house  through  that  way,  there  being  other  and  more  public  entrances,  and 
this  private  entrance  being  for  the  use  of  the  family  only.  And  with  respect  to 
the  question  as  to  whether  the  defendant  had  been  guilty  of  negligence,  he  sub- 
mitted that  he  clearly  had  not.  If  he  is  to  have  any  dog  at  all,  he  must  have 
one  sharp  enough  to  be  of  use.  The  plaintiff's  inability  to  read  is  no  fault  of 
the  defendant;  the  notice  board,  with  letters  three  inches  in  length,  was  the 
only  way  in  which  he  could  give  notice.  Some  learned  persons  have  thought 
that  spring  guns  may  be  set  up  without  any  notice,  on  the  ground  that  a  party 
bas  a  right  to  protect  himself  against  persons  who  have  no  business  on  his  pra« 
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misefl.     I  submit  that  the  defendant  has  done  all  that  he  coald,  and  has  only  used 
the  dog  for  the  defence  of  his  premises,  and  is  therefore  not  liable  in  this  action. 

WUdej  Serjt.,  referred  to  the  case  of  Bird  v.  Holbrook.(a) 

TiNDALy  C.  J.     The  question  will  turn  upon  whether  there  was  a  justifiable 
right  to  be  on  the  spot. 

Taddy,  Seijt.,  referred  to  the  ease  of  Brock  v,  Copeland;  (b)  and  the  cases 
in  Roscoe  on  Evidence,  p.  219. 

*  Wilde,  Seijt.,  called  the  attention  of  his  Lordship  to  the  form  of  the  ri^oMi 
second  count  in  the  declaration.  ^ 

TiNDAL,  C.  J.  I  think  it  will  all  come  round  to  this  : — ^You  cannot  alter  the 
law  by  the  mode  of  framing  the  declaration ;  you  must  show  that  the  dog  was 
accustomed  to  bite,  and  that  the  defendant  knew  it,  before  you  can  throw  upoo 
him  the  responsibility  of  keeping  it  from  doing  so.  If  a  man  puts  a  dog  in  a 
garden,  walled  all  round,  and  a  wrong-doer  goes  into  that  garden,  and  is  bitten, 
he  cannot  complain  in  a  Court  of  Justice  of  that  which  was  brought  upon  him 
by  his  own  act.  The  difficulty  is  in  saying,  whether,  in  the  particular  plaee, 
the  means  Adopted  by  the  defendant  were  sufficient.  We  must  see,  first,  whether 
the  plaintiff  had  a  justifiable  and  reasonable  cause  for  being  on  the  spot; 
whether  he  was  there  without  any  notice,  having  such  cause  as  would  justify 
him  if  he  had  an  action  brought  against  him  as  a  trespasser,  for  being  on  the 
defendant's  premises.  It  seems  that  there  are  three  different  entrances  to  the 
premises ;  one  of  them  more  public  than  the  rest,  having  a  spring  gate ;  another, 
called  the  middle  entrance,  across  a  field ;  the  third,  an  entrance  across  the  cow- 
jard,  and  through  a  private  gate  and  another  yard  to  the  house.  The  plaintiff 
must  have  gone  through  one  of  the  last  two.  Undoubtedly,  a  man  has  a  right 
to  keep  a  fierce  dog  for  the  protection  of  his  property,  but  he  has  no  right  to 
put  the  dog  in  such  a  situation,  in  the  way  of  access  to  his  house,  that  a  person 
mnocently  coming  for  a  lawful  purpose  may  be  injured  by  it.  I  think  he  has 
no  right  to  place  a  dog  so  near  to  the  door  of  his  house,  that  any  person  coming 
to  ask  for  money,  or  on  other  business,  might  be  bitten.  And  so  with  respect 
to  a  foot-path,  though  it  be  a  private  one,  a  man  has  no  right  to  put  a  dog  with 
such  a  length  of  chain,  and  so  near  that  path^  that  he  could  bite  a  person  ^ing 
along  it.  As  to  the  notice,  it  does  not  appear  to  me  that  a  painted  notice  is 
sufficient,  unless  the  partv  is  in  such  a  ^situation  in  life  as  to  be  able  to  i-mai 
avail  himself  of  it.  It  does  not  appear  to  me  that  this  notice  is  suffi-  *- 
cient;  so  as  to  bar  the  action,  if  the  plaintiff  had  any  right  at  all  to  be  on  the 
spot,  for  it  seems  that  he  was  not  able  to  read.  Then,  was  there  anything  is 
the  appearance  of  the  dog  which  would  lead  the  plaintiff  to  suppose,  that  the 
dog  would  bite  him.  It  seems  that  the  injury  happened  in  the  middle  of  the 
day,  in  the  month  of  July ;  and  that  the  plaintiff  was  a  person  employed  as  a 
watchman  in  the  neighbourhood ;  and  as  no  suspicion  has  been  thrown  upon 
him  by  the  other  side,  you  may  presume  that  he  was  going  to  the  house  for  a 
lawful  purpose.  The  only  way  in  which  I  can  leave  the  question  (which  I  admit 
is  one  of  considerable  nicety),  for  your  consideration,  is  to  leave  it  to  you  to  say 
on  which  side  was  the  negligence  upon  this  occasion.  If  there  was  negligence 
on  the  part  of  the  plaintiff,  he  cannot  recover  for  an  injury  which  he  has  in  part 
brought  upon  himself;  but  if  there  was  no  negligence  on  his  part,  and  there 
was  negligence  on  the  part  of  the  defendant,  then  the  plaintiff  will  be  entitled 
to  your  verdict.  The  Jurv  found  for  the  plaintiff,  damages,  70/. 

mlde,  Seijt.,  and  Fiatt,  for  the  plaintiff. 

Toddy,  Serjt,  for  the  defendant. 

[Attorneys — We$idf  Morris,  and  Dalian.'] 

(fl)  1  Moore  &  Payne,  607.  The  defendant  set  a  spring  gun  in  hie  garden  (which  waa  ai 
■ome  distance  from  hia  dwelling),  of  which  fact  he  gave  no  notice.    The  plaintiff  entered  bii 

Carden  in  purauit  of  a  atray  fowl,  and,  coming  in  contact  with  one  of  the  wires,  was  wounded 
7  the  discharge  of  the  gnn :— Held,  that  he  was  entitled  to  recover  damages  for  the  ioiary,  io 
an  action  on  the  caae. 

(J)  1  Eap.  N.  P.  C.  203.  In  an  action  on  the  caae  for  keeping  a  dog  used  to  bite,  if  the  dog 
Jjeaept  on  the  defondant'a premises,  and  the  injury  received  in  oonsequenoe  of  the  plaintiff 
impradeaUy  going  on  them,  the  action  cannot  be  maintained. 
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In  the  ensuing  Easter  Ternii  a  role  urn  for  settinff  aside  the  yerdiot  was  ob- 
tained, which  was  called  on  for  armament  in  the  following  Term ;  when  the 
cause  was  stated  to  have  been  setUed,  and  nothing  farther  took  place  on  the 
subject. 

Vide  Blackmail  v.  Simmona,  3  G.  Sl  P.  1S8. 


*302]  *WARD  and  Another  v.  SMITH.    JH^  21. 

Though  a  tetter,  written  oonfidentially  by  the  oorreapondenta  of  a  Ibreign  mereantfle  hoaae, 
oontatn  very  ationg  expreaaiona  oonoeming  third  peraona  engaged  in  mercantile  tranaactioni, 
imputing  to  such  peraona  **  notoriety  for  everything  but  fair  dealing,  and  a  atrict  adherence 
to  their  engajgementa:'*  yet,  semble,  that  those  expreaaiona  will  not,  ptr  ge,  take  away  the 
privilege  which  attaches  to  such  a  commonicatioo,  and  make  the  letter  a  libel. 

Libel.  The  declaration  stated  that  the  plaintiffs  had  jointly  contracted  with 
the  commissioners  of  the  navy  to  import  and  deliver  at  the  Dock  Yard  certain 
quantities  of  African  timber ;  and  that  the  plaintiffs  were  about,  by  means  of 
one  Barber,  to  purchase  of  Messrs.  Weston  &  Clouston  timber  to  fulfil  their 
contract ;  and  that  the  defendant  intending,  &c.,  published  of  and  concerning  the 
plaintiffs,  as  such  joint  contractors,  and  of  and  concerning  the  said  contract  with 
the  said  commissioners,  and  of  and  concerning  the  said  Barber,  and  of  and  con- 
cerning himself,  the  said  defendant,  a  certain  libel,  in  the  form  of  a  letter, 
addressed  to  the  said  Messrs.  Weston  &  Clouston,  Ac.  &c.     Plea — ^Not  guilty. 

The  libel  was  dated  the  17th  of  September,  1828.  It  was  written  by  the 
defendant,  in  the  name  of  Foster  &  Smith,  the  firm  of  which  he  was  a  partner ; 
it  was  not  directed  to  any  one,  but  a  copy  of  a  letter,  referred  to  in  the  commence- 
ment of  it,  and  annexed  to  it,  was  addressed  to  Messrs.  Weston  &  Clouston, 
who  were  merchants  at  Sierra  Leone,  and  for  whom  the  defendant's  house  acted 
as  agents  in  London.     It  was  as  follows : — 

''The  annexed  is  a  copy  of  our  last,  since  which  we  have  yours,  &c.  The 
navy  board  have  come  to  the  determination,  which  they  state  to  be  unalterable, 
that  the  timber  shall  be  measured  strictly  according  to  the  drawings  in  the  con* 
tract,  making  perfectly  square  timber.  We,  of  course,  have  nothing  to  do  with 
it  now.  The  contractors,  however,  are  determined  to  go  on,  and  for  that  purpose 
have  appointed  Mr.  Barber  their  agent,  to  purchase  the  timber  necessary  to  fulfil 
it,  authorising  him,  we  presume  by  power  of  attorney  or  otherwise,  to  draw 
bills  on  them  for  the  amount  of  the  cargo.  We  confess  we  are  at  a  loss  what 
^AQ-i  advice  to  give  you  under  these  circumstances,  far  the  *cofUractort  are 
^  notoriou9  /or  everything  but  fair  dealing  and  a  Urid  adherence  to  their 
engagements;  and  should  any  difference  arise  between  them  and  the  board  as  to 
the  measurement  of  the  timber,  they  would,  with  little  ceremony,  turn  round 
and  set  Mr.  Barber  and  his  bills  at  defiance.  However,  the  better  plan  probably 
will  be,  to  act  with  Mr.  May,  and  not  to  make  any  contract  which  will  extend 
beyond  the  present  season,  obtaining  Mr.  Barber's  directions  as  to  measurement, 
although  that  would,  we  suspect,  have  little  weight  with  them,"  Ac.  Ac. 

The  letter  of  the  27th  August,  speaking  of  the  contract  with  the  navy  board, 
said, 

''  In  place  of  our  getting  it  as  we  so  confidently  expected,  parties,  of  the  name 
of  Ward  &  Somes,  have  got  it  on  terms  only  one  shilling  a  load  under  our  ten- 
der. We  suppose  that  they  ffot  at  the  terms  of  our  tender  under  some  secret 
influence  with  the  navy  board." 

It  also  contained  a  complaint  that  Barber  had  offered  his  services  to  Messrs. 
Ward  &  Somes,  instead  of  to  them,  Messrs.  Foster  &  Smith. 

The  witness  who  proved  the  handwriting  of  the  defendant,  stated,  on  his 
cross-examination,  that  he  was  not  aware  that  Messrs.  Weston  &  Clouston  had 
iny  other  London  correspondence  than  Messrs.  Foster  k  Smith ;  that  Messrs. 
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Weston  &  CloQston  were  indebted  to  Foster  and  to  Smith  indiyidoallj :  and 
that  Messrs.  Foster  &  Smith  were  in  the  .habit  of  informing  them  of  the  state 
of  the  market  with  respect  to  timber,  &c. 

The  contract  of  the  plaintiffs  with  the  navy  board  was,  to  supply  thirty-sir 
thousand  loads  of  timber,  according  to  certain  models  and  drawings  referred  to 
in  it,  which  required  the  timber  to  be  ''  die  square ;"  but  it  being  found  impos- 
aible  to  bring  it  home  in  that  state  from  Sierra  Leone,  in  consequence  of  the 
natives  cutting  it  with  an  adse,  the  commissioners  allowed  it  to  be  brought  home 
in  the  usual  ^shape,  on  the  contractors  consenting  to  a  reduction  in  the  p^o/u 
price.  There  was  an  agreement  between  the  plaintiffs  and  Messrs.  Fos-  ^ 
ter  &  Smith,  for  the  latter  to  share  in  the  contract,  which  was  at  first  repudiated 
on  account  of  the  commissioners  refusing  to  alter  the  terms  of  the  contract  a^ 
to  the  shape  of  the  timber,  but  confirmed  afterwards  on  their  conaenting  to 
do  so. 

The  libel,  and  the  copy  of  the  letter  annexed,  were  received  in  London,  from 
Mr.  Barber  at  Sierra  Leone,  by  the  agent  of  the  plaintiffs,  in  a  packet  with  let- 
ters on  other  subjects,  on  the  2l8t  of  January,  1829. 

A  Mr.  Houghton,  a  ship  owner,  was  called  as  a  witness,  and  stated  that  be 
had  a  conversation  about  the  24th  of  September,  with  the  defendant,  in  which 
he  applied  for  a  freight  of  timber  for  a  ship,  of  which  he,  the  witness,  and 
Clouston,  were  owners.  The  defendant  asked,  who  was  to  be  the  purchaser; 
and  the  witness  replied,  the  contractors.  The  defendant  said,  very  well ;  I  hare 
authority  from  Mr.  Clouston  to  treat  with  you  for  a  cargo  for  your  ship.  The 
conversation  then  turned  upon  the  contract,  and  the  defendant  said,  he  doubted 
the  ability  of  the  contractors  to  go  on  unless  the  Oovemmcnt  modified  their 
contract ;  and  he  thought  it  would  come  into  the  market  again.  He  expressed 
surprise  on  hearing  that  a  house  in  London  had  sold  them  some  timber.  The 
witness  told  him,  that  he  bad  authority  from  the  plaintiffs  to  offer  any  mode  of 
payment  he  pleased,  either  bills  or  cash.  The  defendant  said,  I  dare  say  thej 
are  good  enough,  I  dare  say  you  think  so :  and  he  agreed  to  take  their  bills. 

Todd  1/ J  Scrjt.,  for  the  defendant.  The  allegation  is  not  proved,  that,  at  the 
time,  &c.,  the  plaintiffs,  by  means  of  one  Barber,  ^cre  about  to  purchase  tim- 
ber. There  is  no  proof  that  Barber  was  the  agent  of  the  plaintiffs,  employed 
by  them  to  purchase.  That  part  of  the  libel  which  speaks  of  it,  only  shows  the 
understanding  of  the  defendant  on  the  subject.  Secondly,  there  is  no  proof  of 
^publication  of  the  libel,  by  Smith,  the  defendant — the  letter  of  the  17th  r^oAt 
of  September  is  taken  to  be  addressed  to  Weston  h  Clouston  by  fair  in*  ■- 
ference,  as  the  copy  letter  of  the  27th  of  August  appears  to  have  been  addressed 
to  them.  The  copy  letter  being  shown  to  have  been  in  the  defendant's  office  is 
no  evidence  of  malice  individually  in  Smith.  The  rule  as  to  what  is  done  bj 
clerks  in  mercantile  transactions  does  not  extend  to  that  which  is  to  show  indi- 
vidual malice ;  the  malice  may  be  that  of  Mr.  Foster  or  the  clerk,  and  not  that 
of  the  defendant.  I  submit  that  there  is  not  proof  of  publication,  because  it 
is  not  shown  that  the  letter  ever  reached  Messrs.  Weston  &  Clouston.  There 
was  a  case  of  libel,  in  which  it  appeared  that  a  defendant  wrote  a  letter,  and 
delivered  it  unsealed  to  a  messenger,  who  did  not  read  it,  but  delivered  it  as  it 
was  to  the  plaintiff,  and  this  was  held  not  to  be  a  publication. ^a)  The  evidence 
of  Houghton  negatives  the  existence  of  malice.  The  objection  made  by  the 
defendant  in  the  conversation  with  him,  was  not  to  the  contractors,  but  to  the 
terms  of  the  contract.  The  defendant's  saying  he  doubted  the  ability  of  the 
plaintiffs,  and  yet  agreeing  to  take  their  bills,  shows  the  bona  fides  of  his  con- 
duct, and  negatives  the  existence  of  malice.  The  defendant  only  wanted  to  pvt 
the  correspondents  of  his  house,  Messrs.  Weston  k  Clouston,  on  their  goiurd. 
The  letter  complained  of  as  a  libel  begins  in  the  ordinary  way  as  a  letter  of 
business,  speaking  of  various  matters,  and  then  refers  to  the  determination  of 
tkd  navy  board.     The  defendant's  house  being  the  sole  correspondents  in  Loc 

(a)  Clotterback  v.  Chaffers,  1  Surk.  N.  P.  C.  471. 


305]      .      4  Carrington  &  Payne.  527 

don  of  the  house  at  Sierra  Leone,  and  the  defendant  being  a  creditor  of  that 
house,  it  was  his  duty  to  guard  them  against  making  improvident  contracts. 

TiNDAL,  C.  J.,  in  his  summing  up,  said — The  first  question  will  be  whether 
there  is  evidence  that  the  libel  was  published  by  the  defendant ;  and  the  next, 
**-{061  ^^®^^®^>  ^under  all  the  circumstances,  it  comes  under  the  class  of  cases 
-^  relating  to  privileged  communications ;  and  whether,  though  primd  fa- 
cte it  appears  to  come  within  that  class  of  cases,  there  is  evidence  to  satisfy  you 
of  the  existence  of  malice  in  the  defendant  towards  the  plaintiffs.  The  letter 
in  question  is  in  the  defendant's  handwriting,  but  is  not  addressed  to  any  per- 
son ;  but  a  copy  of  a  former  letter,  made  by  a  clerk  and  annexed  to  it,  waa 
addressed  to  Messrs.  Weston  k  Cloaston.  If  the  letter  in  question  was,  in  point 
of  fact,  addressed  to  Weston  &  Glouston,  it  would  be  a  sufficient  publication  by 
the  defendant.  The  general  foundation  of  an  action  of  slander  is,  that  the 
defendant  was  actuated  by  a  malicious  motive ;  but  if  a  letter  is  written  confiden- 
tially, the  law  will  not  imply  malice,  but  its  existence  must  be  proved  by  the 
party  complaining. '  The  question  will  be,  whether,  on  the  whole  of  the  evi- 
dence, this  letter  of  the  defendant's,  in  the  name  of  his  firm,  was  an  honest,  fair 
confidential  communication,  made  ad  consulendum  Messrs.  Weston  &  Clouston, 
to  put  them  on  their  guard  with  reference  to  certain  circumstances  which  had 
taken  place  in  England ;  or  whether  it  was  written  with  a  malicious  motive,  to 
injure  the  plaintiffs.  If  you  think  it  proceeded  from  a  sinister  motive,  and  was 
not  that  fair  confidential  communication  which  I  have  alluded  to,  then  the  plain- 
tiffs will  be  entitled  to  your  verdict.  It  appears  that  there  was  an  agreement 
for  the  defendant's  house  to  share  in  the  contract  made  by  the  plaintiffs  with 
the  navy  board,  which  was  afterwards  renounced,  and  subsequently  confirmed, 
because  the  navy  board  altered  their  determination  as  to  the  shape  of  the  tim- 
ber. His  Lordship  read  the  libel,  and  observed — It  is  not  every  little  breach  a 
man  may  make  of  the 'laws  of  civility  or  propriety,  which,  if  he  is  writing  in  a 
confidential  style,  will  take  away  the  privilege.  And  if  this  letter  had  stood 
alone  in  the  case,  I  think  the  whole  would  have  been  within  the  privilege.  But 
it  is  connected  with  the  copy  letter  of  the  27th  August.  That  letter,  referring 
**-i071  ^  ^^®  contract  with  the  navy  board,  says,  *"  In  place  of  our  getting  it, 
-'  as  we  so  confidently  expected,  parties  of  the  name  of  Ward  &  Somes 
have  got  it,  on  terms  only  one  shilling  a  load  under  our  tender.  We  suppose 
they  got  at  the  terms  of  our  tender  under  some  secret  influence  with  the  navy 
board."  It  then  complains  that  Barber  had  offered  his  services  to  the  plaintiffs 
instead  of  to  them.  The  question  is,  whether  you  think  the  letter  was  written 
fairly  and  honestly,  to  put  Messrs.  Weston  &  Clouston  on  their  guard.  If  you 
do,  you  will  find  your  verdict  for  the  defendant,  because,  in  such  case,  it  will  be 
privileged.  But  if  you  think  that  the  plaintiffs  have  given  evidence  to  draw  it 
out  of  that  privilege,  and  show  the  existence  of  malice  in  the  defendant,  then 
you  must  give  them  such  reasonable  damages  as  you  think  they  are  jointly 
entitled  to  for  the  injury  they  have  sustained.         Verdict  for  .the  defendant. 

Wilde,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiffs. 

Toddy,  Serjt.,  and  Wighiman,  for  the  defendant.  • 

[Attorneys — Baxendale  ds  Co,,  and  Davis  d:  /?.] 


A  NEW  trial  ^as  been  obtained  in  this  case ;  but  the  Court  made  the  rule  for 
it  absolute,  without  giving  any  opinion  upon  the  law 


PROMOTION. 


In  Hilary  Term,  1880,  John  Bernard  Bosanquet,  Esq.,  one  of  his  Majesty's 
Serjeants  learned  in  the  law,  was  appointed  one  of  the  Judges  of  the  Court  of 
Common  Pleas^  vice  Sir  James  Burrough;  Knt.|  resigned. 
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FIKST  SITTING  AT  WESTMINSTER  IN  EASTER  TERM,  1830. 

BXrOBB  L(»U>  TSNTSBDSN;  0.  J. 


OREEN  V.  BARTRAM.    May  II. 

k-  went  to  the  houee  of  B.  to  demand  a  debt,  which  B.  aaid  he  could  not  pay.  An^iy  wordi 
passed,  and  B.  told  A.  to  leave  his  house,  this  A.  refused  to  do  unless  he  was  paid.  Ujpoa 
this  B.  sent  for  a  police  officer,  and  bad  A.  locked  up  in  the  watch-house : — Held,  that  it  A. 
was  making  a  disturbance,  B.  would  have  been  justified  in  turning  him  out  of  his  house, 
but  that  he  v^as  not  justified  in  imprisoning  him. 

Action  for  false  imprisonmenty  with  a  coant  for  an  assault  Pleas — Fint, 
Geoeiiil  issue.  Second^  That  the  defendant  was  possessed  of  a  dwelling-hoiise, 
and  that  the  plaintiff  was  making  a  great  noise  and  disturbance  therein ;  and 
that,  because  he  would  not  depart  when  requested  so  to  do,  the  defendant  sent 
for  an  officer  to  take  him  into  custody,  &c.  Third  (as  to  the  assault  and  bat- 
tery only),  that  the  plaintiflf  was  making  a  great  noise  and  disturbance  in  the 
defendant's -house,  and  that  he  gently  turned  him  out.     Replication,  dt  injuria. 

It  appeared  that  the  plaintiflf,  on  the  27th  of  September,  1828,  went  to  the 
house  of  the  defendant  to  demand  a  debt  of  2/.,  wnich  the  defendant  said  be 
could  not  pay ;  and  that  upon  this  some  anery  words  paesed,  and  the  defendant 
several  times  desired  the  plaintiflf  to  leave  the  house ;  this  die  plaintiflf  refused 
to  do,  and  said  he  would  not  go  without  his  money.  Upon  this  the  defendant 
gave  the  plaintiflf  in  charge  to  a  police  officer,  who  took  the  plaintiflf  to  the 
watch-house,  where  the  defendant  charged  him  with  making  ''  a  riot  and  dis- 
turbance in  his  house,"  and  the  plaintiflf  was  in  consequence  locked  up  in  the 
watoh-house  till  the  following  day. 

Lord  Tentxrden,  C.  J.     If  the  plaintiff  was  making  a  disturbance  in  Uie 
house  of  the  defendant,  he  might  have  turned  him  out  of  his  house,  using  no 
more  force  than  was  necessary ;  but  he  had  no  right  to  cause  him  to  be   rMAo 
^imprisoned  in  the  watch-house.     In  point  of  law,  the  plaintiflf  is  enti-  *- 
tied  to  a  verdict. 

Yerdict  for  the  plaintiff,  damages,  5/. 

Scarlett,  A.  6.,  and  Ze%,  for  the  plaintiff. 

FlaUy  for  the  defendant. 

[Attorneys — Hubert,  and  Ivemy.'] 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  EASTER  TERM,  183C. 


IRVING  V.  KING,  Gent.,  one,  &c.    June  16. 

A.  and  B.  were  litigant  jparties  in  several  actions,  C.  was  the  attorney  of  B. ;  and  at  a  meetinf 
to  settle  the  sctions,  it  was  agreed  between  A.  and  B.,  in  the  presence  of  C,  inter  alia, 
that  C.  should  sive  his  promissory  note  at  two  months  ss  a  collateral  security  for  the  pay- 
ment  by  B.  to  A.  of  a  sum  of  450/.  And  it  was  added  that  all  the  effects  which  A.  hsa  of 
B.'s  should  be  delivered  up  to  C.  ss  B.*s  attorney.  C.  signed  the  note  at  the  meeting  im* 
mediately  after  the  signing  of  the  agreement : — Held,  in  an  action  on  the  note' by  A.  agaiost 
Cm  that  the  delivery  up  of  the  effects  was  not  a  condition  precedent  lo  the  right  of  A.  to 
claim  the  money. 

AiBSUBiPSiT  on  a  promissory  note  for  450^. 
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The  plaintiff  had  been  private  secretary  to  Lady  Oresley,  and  the  Jefondaat 
was  her  attorney ;  and  in  consoquenoe  of  some  disagreement  between  Lady  Gres- 
ley  and  the  plaintiff,  two  actions  were  brought  by  her  against  him,  and  one  action 
was  brought  by  him  against  her,  which  actions  had  proceeded  for  some  time, 
when  a  meeting  took  place  for  the  purpose  of  settling  them,  and  the  following 
agreement  was  entered  into : — 

"G-resley  v.  Irving,  in  detinue, 
''Same  v.  Same,  in  (usump$%t, 
"Irving  V.  G-resley. 

"It  is  agreed  that  the  two  several  actions  first  above  mentioned  be  dis- 
charged, and  the  same  shall  be  considered  settled,  each  'party  paying  their  own 
costs. 

"It  is  also  agreed  that  the  last  above-mentioned  action  be  settled  in  the 
following  manner :  Defendant  to  pay  to  plaintiff  this  day  the  sum  of  200/.  down, 
i^otM  and  to  grant  her  ^cognovit  for  450/. ;  the  amount  of  which  plaintiff  agrees 
^  to  accept  of  in  full  of  the  balance  of  debt,  together  with  costs  as  between 
attorney  and  client,  payable  two  months  from  this  day;  Mr.  King,  defendant's 
attorney,  agreeing  to  give  his  promissoiv  note  at  two  months  as  a  collateral  se- 
curity for  payment  of  the  said  sum  of  450/.  AU  the  effects  which  plaintiff  has 
in  his  hands  belonging  to  the  defendant  to  be  delivered  up  to  Mr,  King  as  her 
attorney.  All  matters  in  dispute  between  the  parties  to  be  considered  settled  as 
above,  and  all  receipts  and  vouchers  for  payments  by  Dr.  Irving,  as  the  agent 
of  Lady  Gresley,  to  be  given  up  to  Mr.  King  as  her  attorney.  Dated  this  2d 
day  of  January,  1830.  "  M.  E.  Gresley. 

(Witness)  W.  H.  Kjno.  "  Christ.  Irving." 

The  promissory  note  in  question  was  signed  at  this  meeting  by  Mr.  King  im- 
mediately after  the  signing  of  the  agreement  by  Lady  Gresley  and  the  plaintiff. 

Piatt,  for  the  defendant,  contended,  that  under  this  agreement  the  delivery 
up  of  the  effects  of  Lady  Gresley  by  the  plaintiff  was  a  condition  precedent  to 
bo  performed  by  him,  before  he  could  be  entitled  to  claim  the  money  of  her  as 
a  principal,  or  of  the  defendant  as  her  surety  on  the  promissoiy  note. 

Lord  Tenterdbn,  C.  J.  I  am  of  opinion  that  it  is  not  a  condition  pre- 
cedent either  in  language  or  in  fact.  The  parties  do  not  treat  it  as  such,  for  the 
note  is  given  immediately  after  the  agreement  is  signed.  I  think  the  plaintiff 
is  entitled  to  a  verdict.  Verdict  for  the  plaintiff. 

Archboldy  for  the  plaintiff. 

PkUt,  for  the  defendant. 

[Attorneys — Bum,  and  In  Person,'] 


*3II]  ♦SHARPB  V.  GYE.     June  10. 

Where,  in  an  action  by  the  payee  against  one  of  the  makers  of  a  joint  and  several  promismry 
note,  to  wliich  the  defendant  pleaHs  his  discharge  under  the  Insolvent  Debtors'  Act ;  it  ap- 
pears that  no  notice  of  the  defendant's  intention  to  apply  for  his  discharge  was  given  to  toe 
Klaintiif,  but  that  the  note  was  drawn  bv  the  other  maker,  and  signed  by  the  defendant  for 
is  accommodation  ;  it  will  be  for  the  Jury  to  say.  whether  the  defendant  knew  to  whom 
the  note  was  made  payable,  ibr  if  he  did,  notice  would  be  necessary,  otherwise  not. 

Assumpsit  by  the  payee  against  one  of  the  makers  of  a  joint  and  several 
promissory  note  for  fourteen  pounds. 

The  defendant  pleaded  his  discharge  under  the  Insolvent  Debtors'  Act. 

No  notice  had  been  given  to  the  plaintiff  of  the  defendant's  intention  to  take 
the  benefit  of  the  act.  The  note  was  in  the  handwriting  of  Miller,  the  other 
maker  of  the  note,  and  the  defendant  signed  his  name  to  it  at  MilWs  request, 
for  his  accommodation.    The  defendant,  in  his  schedule,  mentioned  his  havisff 

Vol.  XIX.— 67  2  Y 
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aooepted)  for  the  aooommodation  of  Miller,  several  htlU  of  exthangey  on  whicK 
the  plaintiflf  had  a  claim  against  him  to  the  amount  of  18/. 

It  appeared  that  Miller  was,  at  the  time,  a  clerk  in  the  office  of  the  plaintiff, 
and  that  the  defendant  had  said  he  did  not  give  notice  to  Sharp,  because  he  did 
not  think  it  necessary,  but  that  he  did  give  it  to  Miller. 

Ounoood,  for  the  plaintiff,  contended,  first ,  that  notice  to  the  plaintiff  was 
necessary,  as  the  note  was  payable  to  him.  Aiid  teconcUy,  that  this  claim  wis 
not  included  in  the  schedule,  as  that  only  mentioned  bills  of  exchange. 

Lord  Tentkbdxn,  C.  J.,  left  it  to  the  Jury  to  say,  whether  the  defendant 
knew  that  the  note  was  made  payable  to  Sharp ;  for,  if  so,  the  notice  should  have 
been  given  to  him ;  but,  if  they  thought  (inasmuch  as  the  body  of  the  note  ap- 
peared to  have  been  written  by  Miller,  whom  the  defendant  was  accommodating) 
that  he  did  not  know  it,  then  it  would  not  be  necessary  that  he  should  have  given 
notice,  and  he  would  be  entitled  to  the  verdict.        Verdict  for  the  defendant 

Ounooody  for  the  plaintiff. 

The  defendant  in  person. 

[Attorneys — Sharps  and  In  iVrson.] 
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DOE  on  the  demise  of  LAMBOURN  v.  PEDORIPH.    June  21. 

A  draft  agreement  had  on  the  back  of  it  the  folio  wins  memorandum — "  We  approve  of  thif 
draft."    And  thia  waa  eigned  by  the  partiea  : — Held,  that  it  did  not  require  uy  atarap. 

Ejeotment  to  recover  three  houses  at  Whitechapel. 

It  appeared,  that  the  defendant  had  applied  to  the  agent  ot  the  lessor  of  the 
plaintiff,  to  become  the  tenant  of  these  houses,  and  that,  during  the  treaty,  he 
asked  to  be  let  into  possession.  This  was  acceded  to,  and  he  took  possession. 
It  appeared  that  a  draft  of  an  agreement  between  the  parties  had  been  prepared, 
but  that,  in  consequence  of  some  disputes,  no  leasei  had  ever  been  executed ;  and 
that,-  when  asked  to  give  up  possession,  the  defendant  said  he  should  dispute  the 
lessor  of  the  plaintiff's  title. 

For  the  lessor  of  the  plaintiff,  the  draft  of  agreement  was  offered  in  evidence. 
It  had  written  on  the  back — <'  We  approve  of  the  within  draft.''  And  this  memo- 
randum was  signed  by  the  lessor  of  the  plaintiff  and  by  the  defendant 

Campbell,  for  the  defendant.  I  submit  that  this  requires  an  agreement  stamp. 
3j  the  stamp  act  it  is  necessary  for  every  agreement,  or  minute,  or  memorandum 
of  any  agreement^  to  bear  a  stamp,  whether  it  be  only  evidence  of  a  contract,  or 
obligatory  on  the  parties,  as  a  written  agreement.  Now,  this  draft,  though  not 
of  itself  an  agreement,  is,  beyond  all  question,  to  be  considered  as  evidence  of 
an  agreement. 

Lord  Tentsrdsn,  C.  J.  I  think  not.  It  merelv  amounts  to  this,  that  it  is 
evidence  of  something  they  intended  to  agree  to.  I  think  that  the  words — "  We 
approve  of  the  within  draft,"  do  not  import  an  agreement.  Indeed,  if  they  did, 
there  would  never  be  any  necessity  for  any  other  instrument. 

Verdict  for  the  pliuntiff. 

Oumey,  and  Manning,  for  the  lessor  of  the  plaintiff. 

Campbell,  for  the  defendant. 

[Attorneys—  W.  K  Whiuheady  and  O.  T.  WhUde^:\ 
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FUKTHER  ADJOURNED  SITTINGS,  IN  LONDON,  AFTER  TRINITY 

TERM,  1830. 

BBFOBS  LORD  TENTSRDBN,  0.  J. 


GIBSON  and  Othen,  Assignees  of  KINO,  a  Bankrupt,  v.   OLDFIELD 

and  Others.     Oct,  20. 

If  in  an  action  by  the  aasigneea  of  a  bankrupt,  notice  of  diaputing  the  trading,  &c.  haa  been 

Siren ;  and  it  appear  that  part  of  the  amount  claimed  could  not  have  been  recovered  by  the 
ankmpt ;  the  proceedinga  under  the  commiaaion  are  not  aufficient  proof  of  the  trading, 
&C.,  to  entitle  the  aaaigneea  to  go  for  their  whole  claim,  and  they  will,  on  auch  evidence,  be 
reatricted  to  that  part  of  their  cmim  which  the  bankrupt  could  have  recovered. 

A8ST7MPSIT.  The  declaration  stated,  that,  in  consideration  that  the  bankrupt, 
before  his  bankruptcy,  would  consign  goods  to  the  defendants,  they  undertook 
to  account  within  a  reasonable  time.  It  then  went  on  to  aver,  that  goods  were 
consigned,  but  that  the  defendants  had  refused  to  account  with  the  bankrupt 
before  his  bankruptcy,  or  with  the  assignees  since.     Plea — General  issue. 

It  appeared  that  some  of  the  goods  had  been  consigned  to  the  defendants  very 
shortly  before  the  bankruptcy. 

Notice  of  disputing  the  trading,  the  petitioning  creditor's  debt,  and  act  of 
bankruptcy  had  been  given. 

^Q-iA-i       *Lord  Tentsbden,  C.  J.    Will  not  the  proceedings  be  sufficient  proof 
^  of  the  trading,  &c. 

F,  Pollocky  for  the  defendants.  As  part  of  this  claim  could  not  have  been  re- 
covered by  the  bankrupt,  the  proceedings  are  not  sufficient  proof.  There  was  a 
ease  here  in  which  your  Lordship  held,  that,  if  there  was  no  other  proof  of  the 
petitioning  creditor's  debt,  trading,  and  act  of  bankruptcy,  than  the  proceedings, 
the  assignee  must  elect  to  go  for  that  part  of  his  claim  which  the  bankrupt 
could  have  recovered. 

Lord  TsNTEBDEN,  C.  J.     I  believe  you  are  right.     I  think  that  is  so. 

Witnesses  were  called  to  prove  the  trading,  &c.,  and  after  that  the  cause  was 

Referred. 

Gvmeyy  and  D,  Pollock,  for  the  pkintiflfs. 
F.  FoUockf  for  the  defendants. 

[Attorneys — G.  H.  King,  and  Wadeton-I 

(a)  By  aect.  90  of  atat.  6  Geo.  4,  e.  16  (the  bankrupt  act),  it  ia  enacted,  '*  That  in  any  action 
by  or  againat  any  aaaignee,  or  in  any  action  a^ainat  any  commiaaioner  or  peraon  actins  under 
the  warrant  of  the  commiaaionera,  for  anythmg  done  aa  auch  commiaaioner,  or  under  auch 
warrant,  no  proof  ahall  be  required,  at  the  trial,  of  the  petitioning  creditor'a  debt  or  debta,  or 
of  the  trading  or  act  or  acta  of  bankruptcy  reapectively,  unlesa  the  other  party  in  auch  action 
ahall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  isaue  jomeo,  give  notice  in 
writing  to  auch  aaaignee,  commiaaioner  or  other  peraon,  that  he  intenda  to  diapute  aome  and 
which  of  auch  mattera ;  and  in  caae  auph  notice  ahall  have  been  given,  if  auch  aaaignee,  oom- 
Tptaiioner  or  other  person  ahall  prove  the  matter  so  diq>nted,  or  the  other  partv  admit  the 


530         Doe  d.  Lambourn  i;.  Pedqriph.  H.  T.  1830.        [311 

aooepted)  for  the  aooommodation  of  Miller,  several  htlU  of  exchange,,  on  which 
the  plaintiflf  had  a  claim  against  him  to  the  amount  of  18/. 

It  appeared  that  Miller  was,  at  the  time,  a  clerk  in  the  office  of  the  plaintiff, 
and  that  the  defendant  had  said  he  did  not  give  notice  to  Sharp,  because  he  did 
not  think  it  neoessary,  but  that  he  did  give  it  to  Miller. 

Ounooody  for  the  plaintiff,  contended,  firtt^  that  notice  to  the  plaintiff  was 
necessary,  as  the  note  was  payable  to  him.  And  9ocxmdlyj  that  this  claim  was 
not  included  in  the  schedule,  as  that  only  mentioned  bills  of  exchange. 

Lord  Tentbrdsn,  C.  J.,  left  it  to  the  Jury  to  say,  whether  the  defendant 
knew  that  the  note  was  made  payable  to  Sharp ;  for,  if  so,  the  notice  should  have 
been  given  to  him  \  but,  if  they  thought  (inasmuch  as  the  body  of  the  note  ap- 
peared to  have  been  written  by  Miller,  whom  the  defendant  was  accommodating) 
that  he  did  not  know  it,  then  it  would  not  be  necessary  that  he  should  have  giveD 
notice,  and  he  would  be  entitled  to  the  verdict.        Verdict  for  the  defendant. 

Ourwoodf  for  the  plaintiff. 

The  defendant  in  person. 

[Attorneys — Sharp,  and  In  Person.'] 


♦FIRST  SITTING  AT  WESTMINSTER  IN  TRIN.  TERM,  1830.    [*312 


DOE  on  the  demise  of  LAMBOURN  v.  PEDORIPH.    June  21. 

A  draft  agreement  had  on  the  back  of  it  the  foUowinff  memorandam — "  We  approTe  of  ikif 
draft."    And  thia  waa  aigned  by  the  partiea  : — Held,  that  it  did  not  require  any  atarap. 

Ejeotment  to  recover  three  houses  at  Whitechapel. 

It  appeared,  that  the  defendant  had  applied  to  the  agent  ot  the  lessor  of  the 
plaintiff,  to  become  the  tenant  of  these  houses,  and  that,  during  the  treat j,  he 
asked  to  be  let  into  possession.  This  was  acceded  to,  and  he  took  possession. 
It  appeared  that  a  draft  of  an  agreement  between  the  parties  had  been  prepared, 
but  that,  in  consequence  of  some  disputes,  no  leasee  had  ever  been  executed ;  and 
that,*  when  asked  to  give  up  possession,  the  defendant  said  he  should  dispute  the 
lessor  of  the  plaintiff's  title. 

For  the  lessor  of  the  plaintiff,  the  draft  of  agreement  was  offered  in  evidence. 
It  had  written  on  the  back — ''  We  approve  of  the  within  draft.''  And  this  memo- 
randum was  signed  by  the  lessor  of  the  plaintiff  and  by  the  defendant. 

CampbeR,  for  the  defendant.  I  submit  that  this  requires  an  agreement  stamp. 
"Bj  the  stamp  act  it  is  necessary  for  every  agreement,  or  minute,  or  memorandum 
of  any  agreement,  to  bear  a  stamp,  whether  it  be  only  evidence  of  a  contract,  or 
obligatory  on  the  parties,  as  a  written  agreement.  Now,  this  draft,  though  not 
of  itself  an  agreement,  is,  beyond  all  question,  to  be  considered  as  evid^ce  of 
an  agreement 

Lord  Tentsrdsn,  C.  J.  I  think  not.  It  merely  amounts  to  this,  that  it  is 
evidence  of  something  they  intended  to  agree  to.  I  think  that  the  words—''  We 
approve  of  the  within  draft,"  do  not  import  an  agreement.  Indeed,  if  they  did, 
there  would  never  be  any  necessity  for  any  other  instrument. 

Verdict  for  the  plaintiff. 

Oumey,  and  Manning,  for  the  lessor  of  the  pluntiff. 

CampbeU,  for  the  defendant. 

[Attorneys—  W,  K  Whitehead,  and  (?.  T.  Whitel^.] 


CASES 

AT 

NISI    PRIUS. 


COURT  OF  KING'S  BENCH. 

FURTHER  ADJOURNED  SITTINGS,  IN  LONDON,  AFTER  TRINITY 

TERM,  1830. 

BBFOBS  LORD  TINTSRDSN,  0.  J. 


GIBSON  and  Othen,  Assignees  of  KINO,  a  Bankrapt^  v.   OLDFIELD 

and  Others.     Oct.  20. 

If  in  an  action  by  tha  aMigneea  of  a  bankrupt,  notice  of  disputing  the  trading,  &c.  has  been 

Siren ;  and  it  appear  that  part  of  the  amount  claimed  ooulo  not  have  been  recovered  by  the 
ankrnpt ;  the  proceedings  under  the  commission  are  not  sufficient  proof  of  the  trading, 
&c.,  to  entitle  the  assignees  to  go  for  their  whole  claim,  and  they  will,  on  such  evidence,  be 
restricted  to  that  part  of  their  cUim  which  the  bankrupt  could  have  recovered. 

A88T7MPSIT.  The  declaration  stated,  that,  in  consideration  that  the  bankrupt, 
before  his  bankruptcy,  would  consign  goods  to  the  defendants,  they  undertook 
to  account  within  a  reasonable  time.  It  then  went  on  to  aver,  that  goods  were 
consigned,  but  that  the  defendants  had  refused  to  account  with  the  bankrupt 
before  his  bankruptcy,  or  with  the  assignees  since.     Plea — General  issue. 

It  appeared  that  some  of  the  goods  had  been  consigned  to  the  defendants  very 
shortly  before  the  bankruptcy. 

Notice  of  disputing  the  trading,  the  petitioning  creditor's  debt,  and  act  of 
bankruptcy  had  been  given. 

^A^  ^^       *Lord  Tenterdsn,  C.  J.    Will  not  the  proceedings  be  sufficient  proof 
^^*J  of  the  trading,  &c. 

F,  Pcllocky  for  the  defendants.  As  part  of  this  claim  could  not  have  been  re- 
covered by  the  bankrupt,  the  proceedings  are  not  sufficient  proof.  There  was  a 
ease  here  in  which  vour  Lordship  held,  that,  if  there  was  no  other  proof  of  the 
petitioning  creditor'iB  debt,  trading,  and  act  of  bankruptcy,  than  the  proceedings, 
the  assignee  must  elect  to  go  for  that  part  of  his  claim  which  the  bankrupt 
could  have  recovered. 

Lord  TsNTiRDBN,  C.  J.     I  believe  you  are  right     I  think  that  is  so. 

Witnesses  were  called  to  prove  the  trading,  &c.,  and  after  that  the  cause  was 

Referred. 

Gumeyy  and  2>.  PoHocky  for  the  plaintiffs. 
P.  PcMockj  for  the  defendants. 

[Attorneys — Q,  H.  King^  and  Wadeton,'] 

(a)  By  sect.  90  of  sUt.  6  Geo.  4,  e.  16  (the  bankrupt  act),  it  ia  enacted,  '*  That  in  any  action 
by  or  against  any  assignee,  or  in  any  action  against  any  commissioner  or  person  actinff  under 
tbe  warrant  of  the  commissioners,  for  anythmg  done  as  such  commissioner,  or  under  such 
warrant,  no  proof  shall  be  required,  at  the  trial,  of  the  petitioning  creditor's  debt  or  debts,  or 
of  the  trading  or  act  or  acts  of  bankruptcy  respectively,  unless  the  other  partr  in  such  action 
shall,  if  defendant,  at  or  before  pleading,  and,  if  plaintiff,  before  issue  joined,  give  notice  in 
writing  to  such  assignee,  commissioner  or  other  person,  that  he  intends  to  dispute  some  and 
which  of  such  matters ;  and  in  case  suph  notice  shall  have  been  given,  if  such  assignee,  oom- 
ipiiaioner  or  other  person  shall  prove  the  matter  so  dispated,  or  the  other  partv  admit  the 
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^Lord  TxNTERDBN,  C.  J.  That  act  does  not  apply  to  the  4/.,  money  p^^g 
lent  ■• 

FalUtt.  Under  the  stat.  of  Geo.  2,  it  has  been  held,  that  disbunements  can- 
not be  recovered,  if  the  bill  has  not  been  duly  delivered. 

Lord  Tenterdsn,  G.  J.  Money  lent  on  a  distinct  occasion  may  be  reco- 
vered, although  no  bill  has  been  delivered,  but  disbursements  in  the  suit  can- 
not.    Only  4/.  can  be  recovered.        Verdict  for  the  plaintiffs. — ^Damages  4/. 

Kdljf,  for  the  plaintiffs. 

FoUett,  for  the  defendant 

of  under  the  general  iaeue.  It  should  be  obtenred,  that  this  statute  onl^  requires  the  delivery 
of  a  bill  signed,  but  it  need  not  be  a  month  before  action  brousht,  as  is  required  under  the 
Stat.  2  Geo.  2,  c.  23.  However,  the  defendant  in  this  case  could  not  avail  himself  of  the  stat. 
2  Geo.  2,  c.  23,  because  it  is  by  the  slat.  12  Geo.  2,  c.  13,  s.  6,  enacted,  that  the  stat.  2  Geo.  2, 
c.  23,  shall  not  extend  to  **any  bill  of  fees,  charges,  and  disbursements  due  from  any  attor- 
ney or  solicitor,  to  any  other  attorney  or  solicitor,  or  clerk  in  court ;  but  every  such  attorney, 
soDciior,  or  clerk  in  court  may  use  such  remedies  for  the  recovery  of  his  fees,  charges,  and 
disbursements  asainst  such  other  attorney  or  solicitor  as  he  might  have  done  before  the  making 
of  the  said  act.**^ 


♦SECOND  SrmNG  AT  WESTMINSTER  IN  MICHAELMAS  ^^c^ 

TERM,  1830.  L  "^^ 

BKFOaS  BfB.   JUSTICE  LITTLEDALl. 


TROUP;  Assignee  of  POTTER,  an  Insolvent  Debtor,  v,  BROOKS  and  Others. 

Nov,  16. 

A.  being  in  insolvent  circumstances,  and  wishinff  to  compound  with  his  creditors,  had  two 
actions  brought  against  him.  A.  applied  to  B.,  an  attorney,  to  defend  them,  which  B. 
refused,  unless  he  was  paid  201.  in  hand.  The  money  was  paid  to  B.,  who  defended  the 
actions,  the  costs  beinc  more  than  201, ;  after  this  A.  took  the  benefit  of  the  insolvent  act : — 
Held,  that  the  202.  could  not  be  recovered  by  the  assignees  from  B.,  as  it  was  not  a  voluntary 
pajrment. 

Assumpsit  for  money  had  and  received  to  the  nse  of  the  insolvent,  and  also 
to  the  use  of  the  assignee. 

The  plaintiff  was  the  assignee  of  the  insolvent,  and  sought  to  recover  two 
sums,  of  12L  and  8/.,  as  voluntary  payments  made  to  the  defendants. 

Authenticated  copies  of  the  insolvent's  petition,  schedule,  and  assignment 
were  put  in.  The  petition  was  dated  the  20th  of  February,  1880,  and  it  ap- 
peared that  the  insolvent  went  into  custody  on  the  18th  of  that  month. 

To  show  the  payment  of  the  two  sums  of  money,  Mr.  Crowe,  the  defendant's 
managing  clerk,  was  called ;  he  stated,  that,  in  the  month  of  November,  1829, 
the  insolvent  wished  to  assign  his  property  for  the  benefit  of  his  creditors,  and 
that  a  meeting  of  creditors  was  called  for  that  purpose ;  and  that,  after  this,  two 
actions  were  brought  against  the  insolvent,  which  he  applied  to  the  witness  to 
defend  for  him,  but  that  he  (the  witness)  told  the  insolvent,  he  could  not  do  so 
without  money ;  and  the  insolvent  paid  him  first  12^.,  and  afterwards  8/.  more 
for  the  expenses  of  the  defence  of  those  two  actions.  The  actions  .were  defend- 
ed, and  the  amount  of  these  sums  was  not  more  than  equal  to  the  costs  of  the 
defences. 

For  the  plaintiff,  sect.  32  of  the  Insolvent  Debtors'  Act,  7  Qeo.  4,  o.  57,  was 
relied  on.  (a) 

(a)  By  which  it  is  enacted,  '*  That  if  any  prisoner  who  shall  file  hia  or  her  petition  fer 
his  or  her  discharge  under  this  act,  shall,  before  or  after  his  or  her  imprisonment,  being 
in  insolvent  circumstances,  voluntarily  convey,  assign,  transfer,  charge,  deliver,  or  make 
over  any  estate  real  or  personal,  security  for  money,  bond,  bill,  note,  money,  property, 
goods,  or  effects  whataoever,  to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust 
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^oQt -I  *  Scarlett,  A.  Ot.,  applied  to  the  learned  Judge  to  nonsuit  the  plaintiff. 
^  LiTTLEDALE,  J.  A  Voluntary  payment  is  where  a  man,  in  contem- 
plation of  insolvency,  goes  and  pays  a  debt ;  but  here  the  attorney,  who  is  to 
defend  an  action,  says,  he  will  not  go  on  without  money.  To  constitute  a  volun- 
tary payment  under  this  act,  two  circumstances  must  concur — ^it  must  be  a 
payment  with  knowledge  of  the  insolvency,  and  it  must  be  made  voluntarily; 
now,  admitting  the  first,  I  think  that  the  second  fails,  it  was  not  made  volun- 
tarily, as  the  attorney  would  not  go  on  without  it. 

Denman,  for  the  plaintiff,  wished  the  case  to  go  to  the  Jury. 
LiTTLEDALE,  J.  (in  summing  up.)  The  money  in  this  case  was  paid  to  Mr. 
Crowe ;  but,  being  paid  to  him  as  the  clerk  of  the  defendants,  in  the  course  of 
business,  it  is  just  the  same  as  if  paid  to  them.  I  think  it  is  made  out,  that 
Mr.  Porter  was  in  insolvent,  circumstances,  and  that  he  knew  that  he  was  so, 
and  then  the  only  question  is,  whether  the  payment  was  voluntary. 

Verdict  for  the  defendants. 
^Qoiyy       *Denmany  and  Tal/ourd,  for  the  plaintiff. 

-*       Scarlett,  A.  0.,  and  Campbell,  for  the  defendants. 

[Attorneys — Galsworthy,  and  Ferton,"] 

for,  or  to  or  for  the  use,  benefit,  or  advantage  of  any  creditor  or  creditors,  every  such  convey* 
ance,  assignraent,  transfer,  charge,  delivery,  and  making  over,  shall  be  deemed  and  is  herebv 
declared  to  be  fraudulent  and  void,  as  against  the  provisional  or  other  assignee  or  assignees  of 
such  prisoner  appointed  under  this  act :  Provided  always,  that  no  such  conveyance,  assi^- 
ment,  transfer,  charge,  delivery,  or  making  over,  shall  be  so  deemed  fraudulent  and  void, 
unleas  made  within  three  months  before  the  commencement  of  such  imprisonment,  or  with 
the  view  or  intention  by  the  party  so  conveying,  assigning,  transferring,  charging,  delivering, 
or  making  over,  of  petitioning  the  said  Court  for  hia  or  her  discharge  from  custody  under 
this  act." 


LEWIS  V,  MASON.    Nov,  16. 

A.,  an  insolvent  debtor,  in  his  schedule,  stated  that  he  had  given  hia  acceptance  to  B.,  who 
was  the  drawer  of  a  bill,  but  A.  did  not  mention  the  name  of  the  endorsee  in  his  schedule : 
— Held,  that  if  he  did  not  know  the  bill  to  have  been  endorsed,  this  would  be  a  bar  to  an 
action  by  the  endorsee ;  but  that  if  the  insolvent  had  been  told  that  the  bill  was  in  the 
hands  of  the  endorsee,  the  insolvent  would  be  still  liable,  although  the  Jury  might  think  h« 
had  forgotten  what  he  had  been  told,  and  that  his  attorney  had  made  inauiries  as  to  who 
held  the  bill,  with  a  view  of  putting  such  holder^s  name  into  the  insolvent's  schedule. 

Assumpsit  on  a  bill  of  exchange  for  6/.  3«.  6^.  drawn  by  a  person  named 
Bloor,  on  the  defendimt,  and  accepted  by  him,  and  endorsed  by  Bloor  to  the 
plaintiff.  Plea — ^That  the  defendant  was  duly  discharged  from  the  several  pro- 
mises and  undertakings  in  the  declaration,  under  the  Insolvent  Debtors'  Act.(a) 
Replication — ^That  the  defendant  was  not  duly  discharged  from  the  several 
promises,  &c.  [in  the  words  of  the  plea.] 

On  the  part  of  the  plaintiff,  the  handwriting  of  the  defendant  and  of  Mr. 
Bloor,  was  proved ;  and  a  witness  stated,  that  he  had  called  on  the  defendant 
for  payment,  before  he  went  to  prison,  and  told  him  that  the  plaintiff  had 
the  bill. 

For  the  defence,  an  authenticated  extract  of  the  defendant's  schedule,  and  an 
authenticated  copy  of  the  adjudication  of  the  Insolvent  Court,  were  put  in.  In 
the  schedule,  this  bill  was  referred  to  in  the  following  terms : — ^'' James  Lilley^ 
Bloor,  &  Co.  9^.,  for  goods,  on  account  of  which  I  have  given  an  acceptance,  the 
exact  date  and  particulars  of  which  I  am  unable  to  state."  The  clerk  of  the 
defendant's  attorney  in  the  Insolvent  Debtors'  Court,  stated,  that  he  prepared 
the  schedule,  and  that  he  made  many  inquiries  for  the  purpose  of  ascertaining 
who  held  this  bill,  but  that  he  could  not  get  any  information  on  the  subject. 

(a)  For  the  forms  of  the  plea  and  replication,  see  the  case  of  Northam  v.  Latouche,  .tnt^ 
p.  Hi  ;  and  aee  the  case  ofNiaa  v.  Nicholson,  2  C.  &  P.  121. 
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LiTTLEDALEy  J.  (in  summing  up.)  In  ibis  case,  the  ^ori^nal  trans-  r^^oR 
action  was  with  Bloor,  and  if  the  defendant  knew  nothing  to  the  contrary,  ^ 
he  would  do  right  to  put  Bloor's  name  in  the  schedule.  Under  the  46th  sect 
of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c.  57,  an  insolvent  is  discharged  from 
all  elaims  of  persons  not  known  to  him  at  the  time  of  the  adjudication,  who  may 
be  endorsees  or  holders  of  any  negotiable  security  set  forth  in  the  schedule. 
This,  therefore,  will  be  a  good  discharge,  if  the  defendant  did  not  know,  at  the 
time  of  making  out  his  schedule,  that  the  plaintiff  was  the  holder  of  this  bill. 
If  you  believe  the  witness  called  for  the  plaintiff,  he  knew  that  the  plaintiff  was 
the  holder,  and  this  is  no  discharge ;  but,  by  the  evidence  of  the  attome/s 
clerk,  it  appears,  that  he  made  inquiries  and  could  cet  no  information  as  to  who 
was  the  holder  of  this  bill.  It  might  have  been  toat  the  defendant  forgot  all 
about  it,  and  that  would  reconcile  all  the  statements.  But  if  that  were  so,  that 
is  no  excuse  for  the  defendant,  for  if  he  once  knew  who  was  the  holder,  it  mi 
his  own  fault  if  he  forgot  it.  Verdict  for  the  defendant. 

Erkf  for  the  plaintiff. 

Thetiger,  for  the  defendant. 

[Attorneys — Boydeny  and  StUton,'] 


Erie  afterwards  made  an  ikpplioation  to  the  Coart  to  set  aside  the  verdiet,  oa 
Had  ground  of  misdireetion,  and  on  affidavits^  but  the  Court  refused  a  role. 


♦ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  MI-  ^^. 

CHAELMAS  TERM,  1830.  t^^ 


BETOBB  LORD  TENTEBDSN;  0.  J. 


PAYNE  V.  JENKINS.    Dec.  8. 
A  party  may  reooYer  the  amount  of  an  I.  O.  U.,  on  a  count  upon  an  account  stated. 

Assumpsit  for  goodB  sold^  with  a  count  upon  an  account  stated.  Plea^ 
jrenenil  issue. 

This  was  an  action  on  an  I.  0.  U-  for  6/.  10«. ;  and  it  was  opened,  that  tbe 
plaintiff  being  the  owner  of  an  Arabian  mare,  the  defendant  gave  25/.  in  cash, 
«nd  this  I.  0.  U.,  as  the  price  of  one-half  share  in  this  animal. 
i  A  witness  called  for  the  plaintiff,  stated,  that  the  defendant  admitted  the  I 
0.  U.  to  be  his,  but  said  he  had  paid  enough  for  the  mare.  In  his  cross-exa- 
mination, this  witness  stated^  that  there  was  a  written  agreement  between  tk 
plaintiff  and  defendant  for  a  partnership  in  this  mare ;  and  that  this  I.  0.  U. 
was  part  of  the  price  paid  for  the  defendant's  share ;  the  mare^  before  that  part- 
nership, having  been  the  sole  property  of  the  plaintiff. 

The  I.  0.  IT.,  which  was  not  stamped,  was  in  the  following  form : — 

"I.  0.  U.    6/.  I0«.  Orf. 

Wm.  Jenkins.'' 

Camphellj  for  the  defendant.  An  I.  0.  U.  is  a  mere  acknowledgment ;  and, 
as  it  appears  that  this  I.  0.  U.  was  given  for  money  to  be  paid  under  a  writtea 
agreement,  that  agreement  ought  to  be  produced.  Another  objection  is,  that 
there  is  no  special  count  in  the  declaration;  and  I  submit  that  the  I.  0.  U.  tf 
not  applicable  to  any  of  the  common  counts.  r*495 

♦Lord  Tenterden,  C.  J.    There  is  a  count  upon  an  aoeoont  stated.    ^ 
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Campbell,  I  submit  that  an  I.  0.  U.  alone  will  not  support  an  account 
stated ;  more  especiallj  in  this  case,  where  it  appears  to  be  coupled  with  a  writ- 
ten agreement. 

Lord  TsNTSBDEN,  C.  J.  An  I.  0.  U.  has  been  admitted  on  the  account 
stated  a  great  many  times.  The  written  agreement  has  nothing  to  do  with  it. 
He  gives  this  as  the  price  of  becoming  a  partner ;  he  pays  it  for  having  the 
written  agreement  Verdict  for  the  plaintiff — ^Damages  6/.  10<. 

Thesiger,  for  the  plaintiff. 

Camphdlf  and  Steer,  for  the  defendant. 

[Attorneys—  WaUer,  and  G.  K  Reynolds.} 

See  the  notes  to  the  case  of  Edie  v.  Bury,  2  C.  &  P.  559.  In  the  case  of  Knowles  «. 
Michel,  13  East.  249,  Lord  EUenboroagh  said,  that  *'  if  there  were  an  acknowledgment  by 
the  defendant  of  a  debt  due  upon  any  account*  it  was  sufficient  to  enable  the  plaintin'to  reco- 
ver  upon  the  count  for  an  account  stated;"  and  in  the  case  of  Highmore  v.  Primrose,  5  M.  & 
S.  65,  it  was  held,  that  proof  of  the  acknowledgment  of  one  item  of  debt,  is  good  to  support 
a  count  upon  an  account  stated. 


*326]  *KEX  V.  LATCOOK.    Dec.  8. 

Perjury  was  assigned  on  an  answer  in  chancery  to  a  bill  before  it  was  amended :— Held,  that, 
to  support  the  allegation  respecting  the  bill,  it  was  sufficient  to  put  in  the  amended  bill,  and 
prove  that  the  amendmeota  were  m  the  handwriting  of  a  clerk  in  the  Six  Clerks*  office, 
whose  duty  it  would  be  to  make  them  ;  but  that  it  was  not  necessary  to  call  the  person  who 
wrote  the  amendments. 

iNBiOTifSNT  for  perjury  in  an  answer  in  Chancery. 

The  bill  in  Chancery  had  been  amended,  but  the  perjury  was  assigned  on  the 
answer  to  the  bill  as  it  oriffinally  stood  before  the  amendments. 

The  bill  was  produced  by  a  person  from  the  Six  Glei^s'  office.  He  stated, 
that  it  was  an  amended  bill,  but  that  it  was  the  original  record,  which  was  filed 
in  the  Six  Clerks'  office  in  the  first  instance,  but  altered  by  the  amendments. 
He  further  stated,  that  the  amendments  were  made  by  altering  the  original 
record,  and  that  these  alterations  were  all  made*  by  a  clerk  in  the  Six  Clerks' 
office,  whose  handwriting  he  knew,  and  that  that  person  wrote  the  word  '<  amend- 
ment" against  each  alteration. 

None  of  these  alterations  at  all  related  to  the  particular  parts  of  the  answer 
upon  which  the  perjury  was  assigned. 

Campbell,  for  the  defendant.  It  is  essential  that  it  should  be  shown  what 
the  bill  was  before  the  alterations ;  and  I  submit  that  the  production  of  this 
parchment,  with  the  explanations  given  by  the  witness,  is  not  enough ;  the  per- 
son  who  made  the  amendments  ought  to  be  called. 

Lord  Tentxrden,  C.  J.  I  am  of  opinion,  that  the  amendments  are  suffi- 
ciently proved ;  and  I  also  think  them  not  material  to  this  case. 

The  bill  and  answer  were  read,  and  evidence  gone  into  to  prove  the  assign- 
ments of  perjurv.  Verdict — ^Not  guilty. 

Denman,  A.  O.,  and  Tomlituon,  for  the  prosecution. 

Campbell,  Adolphus,  and  Holt,  for  the  defendant. 

[Attorneys — Q.  JBolton,  and  B.  Oldenhaw.'] 


*327]  •JOHNSON  v,  DURANT  and  Another.     Dec.  22. 

In  an  action  of  debt  on  an  award,  interest  is  recoverable  on  the  sum  awarded,  from  the  time 

at  which  it  was  demanded. 
An  arbitrator  cannot  be  compelled  to  sive  evidence  in  a  eatue  as  to  matters  that  occvred 

before  him  during  the  arbitration.     Vidt  n.  (o). 

Vol.  XIX.— «8 
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Debt  on  an  award  made  in  a  reference  under  a  Judge's  order.     Pleas— The 

general  issue  to  some  of  the  counts^  and  a  set-off  to  others.  The  question  which 
ad  been  referred  to  the  decision  of  the  arbitrators  was,  whether  the  plaintiff 
was'  entitled  to  recover,  as  against  the  defendants,  the  sum  of  246/.  3<.  part  of 
the  proceeds  of  a  bill  of  exchange,  of  2921. ;  and  whether  the  defendants  were 
entitled  to  a  set-off  of  the  like  sum  of  264/.  Ss.  for  a  bale  of  silk. 

The  arbitrators  awarded  in  favour  of  the  plaintiff's  claim  and  against  the 
defendants'  right  of  set-off. 

A  rule  for  setting  aside  the  award  was  discharged  by  the  Court  of  King's  Bench. 

The  plea  of  set-off,  in  the  present  case,  was  in  the  same  words,  as  that  which 
had  been  pleaded  in  the  cause  which  had  been  referred. 

It  was  stated,  that  it  appeared  before  the  arbitrators,  that  the  sum  of  237/- 
and  a  fraction,  was  due  for  the  bale  of  silk,  but  that  they  considered  themselves 
confined  to  the  consideration  of  the  question,  whether  the  precise  sum  of  2462. 
3«.  was  due  in  respect  of  it,  and  did  not  consider  themselves  at  liberty  to  decide 
as  to  any  other  sum. 

Campbell,  for  the  plaintiff,  contended  that  the  matter  was  now  rt$  judieaJbn, 
and  that  the  arbitrators  could  not  be  called  to  show  under  what  impression  thej 
had  decided. (a) 

*Sir</.  Scarlett,  for  the  defendant,  contended,  that  the  Court  of  King's  p|,A2g 
Bench  had  not  decided  conclusively  on  the  subject,  because  the  rule  which  *- 
hadbeen  obtained,  for  setting  aside  the  award,  was  discharged  merely  in  coDse- 
quence  of  the  affidavits  on  which  it  was  obtained  having  been  answered  by  the  op- 
posite party  who  swore  last.  He  admitted  that  the  defendants  could  not  set  off  that 
which  the  arbitrators  had  decided  upon,  and  he  allowed  that  the  award  was  right 
as  confined  by  the  Judge's  order.  The  matter  referred  to  the  arbitrators  wtf, 
whether  the  defendants  nad  a  right  to  set  off  ^  like  sum  of  246/.  3<.,  and  not 
that  or  an^  other  turn.  The  limitation 'was  to  a  specific  sum,  and  the  arbitnb- 
tors  could  not  consider  any  other.  They  have  only  awarded  that  there  was  se 
right  to  set  off  the  particular  sum,  and  I  say  that  they  could  not  set  off  that  suni. 
It  appeared  clearly,  that  the  sum  of  287/.  and  a  fraction  was  due  for  the  Ule 
of  silk,  and  the  defendants  are  in  a  situation  to  prove  that  the  silk  was  bought  oa 
their  account,  and  that  the  amount  originally  i^reed  to  be  paid  was  altered  by 
tome  arrangement  between  the  parties.  I  submit  that  it  is  more  fit  for  hu 
Lordship  to  interpret  than  for  the  arbitrators  themselves,  as  the  questioD, 
whether  the  award  is  final  or  not,  depends  on  whether  they  had  authority  te 
allow  any  other  set-off. 

Lord  Tenterden,  C.  J.  I  am  of  opinion,  that  the  arbitrators  were  limited 
to  the  particular  sum ;  but  I  am  qpite  satisfied  that  the  order  of  reference  would 
not  have  been  in  those  terms  unless  it  had  been  agreed  between  the  parties  thftt 
that  was  the  precise  sum  in  dispute.  If  there  has  *been  any  mistake,  I  rtooj^ 
am  sorry  for  it,  but  we  cannot  try  the  question  again.  The  verdict  must  ^ 
be  for  the  plaintiff,  with  interest  from  the  time  at  which  the  money  was  demanded. 

Sir  J.  Scarlett  objected  to  the  allowance  of  interest. 

Campbell  said,  that  it  had  been  decided,  that  interest  was  recoverable  in  toch 
a  case. 

Lord  Tenterden,  C.  J.  It  is  a  liquidated  sum,  and  I  am  of  opinion,  that 
interest  ought  to  be  allowed  upon  it. 

Verdict  for  the  plaintiff  on  the  first  county  and  for  the  defendanfai 
on  the  others. 

(a)  As  to  whether  an  arbitrator  can  be  compelled  to  give  evidence  in  an  action  on  an  awtrd 
•f  what  was  done  before  him,  we  have  been  favoured  with  the  following  note  of  the  case  of 
Ellia  V.  Sahau,  which  was  tried  in  the  Court  of  Common  Pleaa,  at  the  Sittings  after  Trinitr 
Term,  in  the  year  1808,  before  Sir  Jamea  Mansfield,  C.  J.—"  In  an  action  on  an  award,  the 
defendant  called  the  arbitrator  to  prove  the  ground  on  which  he  made  hia  award,  ia 
order  to  show  that  he  had  exceeded  the  limits  of  the  submission.  Mansfield,  C.  J.,  told  the 
witneaa  that  he  need  not  be  examined  unless  he  chose  it,  thinking  that  an  arbitrator  wn 
not  to  be  afterwards  worried  as  a  witness,  and  he  declined  to  be  examined.  On  a  motion 
atterwarda  made  for  a  new  trial  and  cauae  ahown,  no  objection  was  made  to  this  decision." 
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Oampheil,  and  Tai/ourd,  for  tho  plaintiff. 
Sir  t/.  Scarletty  F.  FoUocky  and  S.  Martin^  for  the  defendants. 
[Attomeys — Bartlett  db  B,,  and  J.  db  fT.  Jafnes.] 


In  the  ensuing  Hilary  Term,  a  rule  ntn  for  a  new  trial,  on  the  question  as 
to  the  right  of  set-off,  was  obtained,  with,  as  we  are  informed,  the  assent  of  the 
Lord  Chief  Justice. 


*330]  *NICHOLLS  t;.  DOWNES.    Dec.  24. 

Sembl9t  that  certified  copies  of  the  schedule,  &>e,,  under  the  InsoWent  Debtors*  Act,  are  only 
evidence  for  the  insolvent,  and  for  his  creditors,  because  they  are  the  only  persons  entitled 
by  the  act  to  claim  them.  To  make  the  contents  of  a  schedule  evidence  against  an  insol- 
vent debtor,  iemble^  that  some  evidence  of  identity  is  necessary,  and  it  will  not  be  sufficient 
that  the  schedule  purports  to  be  the  schedule  of  a  person  of  the  name  of  the  insolvent. 

Debt  for  money  lent,  &c.  The  plaintiff  relied  on  a  written  paper,  signed  by 
the  defendant,  acknowledging  that  a  sum  of  151^.  was  due  to  the  plaintiff. 

Campbell,  for  the  defendant,  was  stating  to  the  Jury,  that  the  plaintiff  had 
been  in  prison,  and  made  out  a  schedule  under  the  Insolvent  Debtors'  Act,  but 
had  not  inserted  the  present  claim  in  the  list  of  debts  due  to  him. 

Lord  Tentebden,  C.  J.  Ja  not  that  enough  ?  Can  a  man  be  allowed  to  say, 
in  a  Court  of  justice,  that  money  is  due  to  mm  when  he  has  not  put  it  into  hia 
Bohedule  ? 

F.  FoUockf  for  the  plaintiff.  There  was  a  case  before  Lord  Ellenborouffh,  in 
which  the  action  was  brought  on  a  bill  of  exchange  which  the  plaintiff  hsd  not 
inserted  in  his  schedule,  and  his  Lordship  said,  that  a  man  was  not  to  be  cheated 
out  of  what  was  really  due  to  him,  because  he  had  attempted  to  cheat  his  cre- 
ditors. 

Lord  Tenterden,  C.  J.  At  all  events,  it  is  a  very  strong  circumstance  for 
the  consideration  of  the  Jury. 

Campbell.  The  case  mentioned  by  Mr.  Pollock,  must  have  proceeded  on  the 
ground  of  mistake.  But,  in  this  case  there  can  be  no  mistake,  the  plaintiff 
must  have  known  whether  so  large  a  sum  as  151/.  was  due  to  him  or  not. 

On  the  part  of  the  defendant,  a  certified  copy  of  the  schedule, -duly  authenti- 
cated by  the  proper  officer  of  the  Insolvent  Debtors'  Court,  was  offered  in  evi* 
dence.  It  appeared  that  the  plaintiff  had  not  been  discharged  by  any  order  of 
the  Court,  but  had  got  out  of  custody  by  some  arrangement  with  his  creditors. 
4COO-I-I  *F.  Pollock,  for  the  plaintiff,  objected  to  the  reception  of  the  copy  of 
^  the  schedule,  as  it  appeared  that  nothing  had  been  done  upon  it.  He  also 
proposed  that  the  defendant's  examination  should  be  taken  out  of  Court,  and 
said,  that  the  plaintiff  was  willing  to  lose  the  verdict,  if  she  would  swear  that 
the  money  was  not  owing. 

Lord  Tentebden,  C.  J.  (after  looking  at  the  Act  of  Parliament,  (a)  ) — ^There 
may  be  some  difficulty  about  the  construction  of  the  act;  and  I  think,  therefore, 
the  better  course  will  be,  that  Mr.  PMock^s  offer  should  be  accepted,  and  the 
defendant's  examination  be  taken  out  of  Court.  There  is  no  doubt  that  certi- 
fied copies  are  evidence  in  favour  of  the  prisoner ;  because,  by  the  Act,  he  is 
entitled  to  have  them ;  and  also  in  favour  of  creditors,  because  they  too  are 
entitled  to  have  them.  But  I  doubt  if  they  are  evidence  for  other  persons. 
There  is  no  doubt,  that,  if  the  original  schedule  were  here,  and  the  plaintiff's 
handwriting  were  proved,  it  would  be  evidence  against  him. 

A  witness  was  then  called,  who  stated,  that,  in  a  conversation  which  he  had 
with  the  plaintiff,  about  obtaining  his  discharge,  he,  the  plaintiff,  had  referred 

(a)  7  Gm.  4,  e.  57,  s.  7€. 
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who  held  them  as  an  agent,  was  called.     He  had  been  served  with  a  mSpcena 
duces  tecum  ;  bnt,  on  his  appearing — 

WildCf  Seijt.,  for  the  plaintiff,  proposed  to  call  on  him  to  pat  in  the  papen 
without  being  sworn  as  a  witness  in  the  cause. 

Ludhwy  and  Bompas,  Serjts.,  objected  to  this  coarse  of  proceeding;  thej 
submitted  that  a  person  could  not  be  called  to  produce  papers,  without  beiDg 
sworn  as  a  witness. 

Wilde,  Serjt.,  and  FoUetfy  in  answer  to  the  objection. — ^Two  cases  have  been 
decided  on  the  subject:  one  was  a  case  in  which  a  justice  of  the  peace  was  called 
to  produce  an  information  taken  before  him ;  and  it  was  held,  that  the  parties 
calling  for  the  paper  were  not  compellable  to  examine  the  justice  as  a  witness, 
but  might  prove  the  information  in  any  other  way.  In  the  other  case,  Mr. 
Justice  €kiselee  allowed  an  attorney  to  be  called,  to  produce  certain  papers, 
without  compelling  the  party  who  called  him  to  have  him  sworn  as  a  witness. 

*Ludlaw,  and  Bompas,  Serjts.,  in  reply,  contended,  that  the  course  ^^z^ 
pursued  by  the  party  calling  such  a  person,  assumed  that  he  was  in  pos-  ^ 
session  of  the  papers  required,  which  assumption  they  had  no  right  to  make, 
but  could  only  ascertain  the  fact  by  putting  the  question  to  him ;  and  the  put- 
ting of  that  question  would  clearly  render  him  a  witness,  and  entitle  the  other 
side  to  cross-examine. 

TiNDAL,  C.  J.  If  the  (juestion  were  now  submitted  to  me  as  a  new  question, 
I  should  know  how  to  decide  it ;  but,  I  am  told,  that  there  are  cases  on  the 
subject ;  and  though  the  report  of  those  cases  has  not  been  quoted,  yet  I  have 
no  doubt  that  they  have  been  correctly  stated  by  the  counsel ;  and,  under  these 
circumstances,  I  shall  prefer  following  the  practice  of  others,  to  laying  down 
any  new  rule  of  practice  myself. 

The  papers  were  then  allowed  to  be  put  in  without  the  party  who  produced 
them  being  sworn.  Verdict  for  the  plaintiff. 

Wildc,  Seijt.,  and  FoUett,  for  the  plaintiff. 

LudloWf  and  Bompas,  Serjts.,  for  the  defendant. 

[Attorneys — Henderson,  and  BaUye  df  Co.'] 

See  the  cases  of  Simpson  v.  Smith,  Roscoe  on  Eyidence,  p.  75 ;  Rex  v.  Brooke,  2  Starkie, 
N.  P.  C.  472;  and  Phillips  v.  Eamer,  1  Esp.  N.  P.  C.  355. 


♦ADJOURNED  SITTINGS  AT  WESTMINSTER  AFTER    rt^o^ 

TRINITY  TERM,  1830.  L  *^' 


PROCTOR  V.  HARRIS.    July  8. 

A  publican,  who  has  a  flap-door  in  the  foot  pavement  of  the  street,  opening  into  a  ceilff 
underneath  his  house,  is  oound,  when  he  uses  it,  to  conduct  his  business  with  such  a  degiTM 
of  care  as  will  prevent  a  reasonable  person,  acting  himself  with  an  ordinary  degree  of  care, 
from  receiving  any  injury  by  it. 

Action  for  an  injury  sustained  by  the  plaintiff  in  consequence  of  his  having 
ftllen  into  a  space  occasioned  by  the  opening  of  a  trap  door  in  the  foot  pavement, 
in  front  of  the  house  of  the  defendant,  who  was  a  publican,  and,  at  the  time  of 
the  injury,  being  lamp-light  in  the  evening,  had  just  had  a  butt  of  beer  lei 
down  by  the  aperture  in  question  into  his  cellar. 

TiNDAL,  C.  J.,  in  summing  up,  said — ^The  question  is,  whether  a  proper 
degree  of  caution  was  used  by  the  defendant.  He  was  not  bound  to  resort  U> 
every  mode  of  security  that  could  be  surmised,  but  he  was  bound  to  use  sneh  a 
degree  of  care  as  would  prevent  a  reasonable  person,  acting  with  an  ordinan 
degree  of  care,  from  reoeiying  any  injury.    The  pubUo  have  a  right  to  walk 
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along  these  footpaths  with  ordinaiy  secnritj.  It  may  be  said,  on  the  one  hand, 
that  these  kinds  of  things  most  be,  and  that  trade  cannot  be  carried  on  without 
them ;  bat,  on  the  other  hand,  it  must  be  understood,  that  as  they  are  for  the 
private  advantage  of  the  individual,  he  is  bound  to  take  proper  care,  when  he  is 
using  his  cellar,  to  prevent  injury.  With  respect  to  the  plaintiff,  you  will  have 
to  consider  whether  there  was  so  little  care  and  caution  on  his  part,  that  he  was 
himself  guilty  of  negligence  in  running  into  the  danser.  If  there  had  been 
sufficient  light,  most  likely  it  would  have  prevented  him  from  falling  in.  A 
more  infirm  person  might  have  sustained  a  greater  injury  than  it  appears  the 
plaintiff  has  received.  The  question  is,  whether  you  think  this  flap  was  in  the 
^oAon  nature  of  a  nuisance,  *used  in  the  manner  it  was,  and  whether,  looking 
-^  to  all  the  circumstances,  the  plaintiff  fell  in,  owing  to  the  negligence  and 
carelessness  of  the  defendant,  in  not  sufficiently  protecting  the  place  at  this  hour, 
being  after  dark.  If  you  think  so,  you  will  find  for  the  plaintiff.  But,  if  you 
think  that  the  plaintiff  did  not  himself  use  due  caution  in  the  matter,  then  you 
will  give  your  verdict  for  the  defendant. 

Verdict  for  the  plaintiff — ^Damages  5/. 

Bompcu,  Seijt.,  and  Sutchttuony  for  the  plaintiff. 

SpankUj  Serjt,  and  FoUetty  for  the  defendant. 

[Attorneys — D.  Daviet,  and  Towntmd.'] 

See  the  case  of  Daniels  «.  Potter,  ante,  p.  262. 


ADJOURNED  SITTINGS  IN  LONDON,  AFTER  TRINITY 

TERM,  1830. 


BROAD  V,  THOMAS.    July  9. 

SemhUt  that  there  is  not  anv  custom  in  London  by  which  a  ship  owner  is  bound  to  pay  com* 
mission  to  a  broker  who  obtains  the  signature  of  a  merchant  to  an  authority  signed  by  such 
owner,  consisting  of  a  paper  partly  printed  and  partly  written,  referring  to  the  principal  rate 
of  freight,  but  containinff  the  words  '*  subject  to  the  usual  clauses  in  this  trade,'*  although  a 
charter-party  be  prepared,  which  would  have  been  executed  but  for  the  refusal  of  the  owner 
to  undertake  the  yoyage.  Nor  in  such  case  is  the  broker  entitled  to  recover  any  remunera- 
tion  for  his  work  and  labour. 

The  plaintiff  sued  as  the  rarviving  partner  of  a  Mr.  Richardson,  with  whom 
he  had  carried  on  the  business  of  a  broker,  and  sought  to  recover  against  the 
defendant,  the  captain  of  a  ship  called  the  Betsey,  a  certain  sum  of  money,  as  a 
remuneration  for  the  services  of  the  firm,  in  endeavouring  to  obtain  a  freight  for 
that  vessel.  It  appeared  that  the  defendant  had  given  to  Messrs.  Richardson 
*3391  *^°^  Broad,  a  paper  in  the  following  terms,  which  paper  was  partly  a 
-*  printed  form  having  certain  parts  filled  up  in  writing  : — 

'*  Gentlemen — ^I  hereby  authorize  you  to  charter  my  vessel,  the  Betsey,  of 
one  hundred  and  sixteen  tons,  lying  at  Horsleydown,  for  a  voyage  to  the  Cana- 
ries and  back  to  London,  at  82«.  per  ton  for  barilla,  42s.  per  ton  for  wine,  709. 
for  orchilla  or  rock  moss,  5/.  per  cent,  primage,  and  ten  guineas  gratuity  for  the 
outward  goods ;  pilotage  to  the  Downs  and  extra  lights  paid  as  customary ;  thir- 
ty-five days  for  loading  at  the  Canaries  and  unloading  in  London,  subject  to  the 

usual  clauses  in  this  tnde.    This  authority  to  hold  good  until 

William  T&ohab. 
'<  London,  8th  July,  1829. 

''To  Messrs.  Richardson  and  Broad,  Ship  agents,  1  Fen-court,  Fenchuiuk 
Street." 

Messrs.  lUchardson  and  Broad  applied  to  Mr.  EmdeBi  a  merchant^  who 
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agreed  to  the  terms  proposed  in  the  paper^  and  signed  his  name  nnder  that  of 
the  defendant.  Upon  this,  a  charter-party  was  prepaied,  according  to  those 
terms ;  hut  the  defendant  refused  to  sign  it,  when  it  was  tendered  to  him,  say* 
ing,  according  to  the  evidence  of  a  lad  called  on  the  part  of  the  plaintiff,  that 
he  teas  willing  to  pay  the  broken,  but  he  had  another  freight  offered  him,  and 
he  could  not  go  the  voyage  in  question.     This  charter-party  was  not  produced. 

3Ir.  Emden,  the  merchant,  was  called  as  a  witness,  and  stated,  that  he  nu 
ready  to  have  performed  his  contract,  in  every  sense  of  the  word,  if  the  defend* 
ant  had  been  willing  to  execute  the  charter-party.  He  added,  that  the  Btmt 
brokers  afterwards  procured  him  another  vessel. 

On  the  part  of  the  plaintiff,  several  brokers  were  called.  One  of  them,  i 
Mr.  Arnold,  stated,  that,  in  his  ^experience,  where  a  memorandum  was  p^niA 
drawn  out,  having  all  the  substantial  particulars,  such  as  the  rate  of  ^ 
freight,  the  number  of  landing  days,  and  all  the  leading  parts  of  a  charter•p•^ 
ty,  reduced  into  writing,  and  leaving  only  the  technical  parts  to  be  supplied  by 
the  broker,  the  practice  was  for  the  broker  to  hold  the  captain  respondUe, 
where  the  refusal  to  execute  the  agreement  was  on  the  part  of  the  ship  owner. 

Another  broker,  a  Mr.  Bany,  stated,  that  5/.  per  cent,  on  the  amount  of 
freight  was  the  usual  commission  on  a  voyage  to  the  Canaries,  and  that  the  hrt- 
ker  was  always  paid  when  such  a  paper  as  that  in  question  had  been  signed, 
and  the  owners  afterwards  refused  to  execute  the  charter-party.  On  his  cross- 
examination,  the  witness  stated,  that  he  knew  of  fifty  instances  of  the  kind, 
though  he  could  not  recollect  the  names  of  any  of  the  cases ;  that  he  had  him- 
self a  disputed  case  of  the  sort  in  Ireland,  which  was  decided  in  his  favour;  he 
added,  that  printed  papers,  like  the  paper  in  question,  had  been  in  use  to  his 
knowledge  for  about  eighteen  vears,  and  that  it  was  usual  to  pay  the  commis- 
sion if  the  memorandum  or  authority  was  signed  by  the  merchant  and  the  owner. 

Another  broker,  named  Sowerby,  stated,  that  where  such  a  memorandum  was 
signed,  the  practice  was  for  the  broker  to  receive  6/.  per  cent,  commission,  and 
that  an  instance  of  the  kind  had  occurred  to  him  about  a  year  before.  On  his 
cross-examination,  he  was  unable  to  mention  any  other  specific  instance.  On 
his  re-examination,  he  said,  that  where  a  charter-party  was  signed  and  broken 
off  by  the  captain,  it  was  the  practice  to  pay  commission. 

TiNDAL,  0.  J.  There  is  no  doubt  that  the  right  of  the  broker  to  commis- 
sion attaches  as  soon  as  the  charter-party  is  signed,  and  the  question  is,  whe- 
ther this  memorandum  amounts  to  a  charter-party. 

Taddy,  Serjt.,  for  the  plaintiff,  in  opening  the  ease,  ^referred  to  Ha-  p«Qii 
mond  V,  Holiday,  1  C.  &  P.  384,  in  which  Lord  Wynford,  then  Lord  *- 
Chief  Justice  Best,  is  reported  to  have  said : — '<  The  law,  as  it  relates  to  com^ 
munoHf  I  take  to  be  this — a  num  must  do  all  that  is  required  of  him,  before  he 
is  entitled  to  charge  for  it :  but,  although  he  does  not  do  the  whole,  yet  he  may 
be  entitled  to  remuneration  in  proportion  to  what  he  has  done.'' 

Wildef  Serjt.,  then  addressed  the  Jury  for  the  defendant  A  man  employs  » 
broker  to  advance  and  protect  his  interests.  The  question  in  this  cause  is, 
whether,  when  there  is  no  oontraet  between  the  merchant,  who  is  to  supply  the 
freight,  and  the  owner  who  is  to  carry  the  goods  to  earn  the  freight,  the  broker 
is  entitled  to  chsurge  commission.  The  paper  relied  on  is  no  more  a  charier- 
party  when  signed,  than  an  authority  to  make  an  agreement  is  the  agreement 
itself.  The  words  used  in  it  are,  <<  subjeet  to  the  umtal  clatues/'  and  not  on 
the  usual  terms.  Is  there  to  be  no  room  for  penitence  on  the  part  of  the 
owner  ?  Is  he  to  have  no  option  as  to  the  merchant  ?  The  paper  in  question 
is  merely  an  authority ;  and  there  is  no  pretence  for  calling  it  a  charter-party. 
As  to  the  conversation  in  which  the  defendant  is  stated  to  have  said,  that  he 
would  pay,  before  he  had  been  told  that  the  brokers  had  done  anything  for  the 
money,  it  must  be  taken,  that  more  passed  than  is  given  in  evidence :  and  this 
appcM  from  the  mode  of  conducting  the  plaintiff's  case.  If  it  were  intended 
to  rely  upon  the  promise  to  pay,  why  was  all  the  evidence  produced  with  respsiA 
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to  the  right  to  commission.  The  evideDce  of  the  brokers  who  have  been  called 
on  the  part  of  the  plaintiff,  is  very  loose  and  inconclusive  on  the  subject. 

For  the  defendant,  several  brokers  were  called.  The  first  was  a  Mr.  Pine, 
i^oAoi  ^^^  stated,  that  he  had  been  a  broker  *for  thirty  years ;  and  that,  ac- 
^  cording  to  his  experience,  commission  was  not  due  if  Uie  charter-party 
was  not  agreed.  He  stated,  also,  that  he  had  had  memoranda  of  agreement 
signed  by  both  parties,  and  a  charter-party  signed  by  both  parties,  and  the  mat- 
ter had  gone  off,  and  he  had  never  charged  commission  even  in  such  a  case,  and 
had  never  known  it  paid.  On  his  cross-examination  he  said,  that  he  did  not 
know  of  any  instance,  in  which,  under  such  circumstances,  it  had  been  demand- 
ed and  refused ;  that  he  never  saw  a  paper  like  that  in  question  so  signed  before, 
and  that  the  practice  in  London  was,  to  take  a  verbal  authority  and  then  pre- 
pare an  agreement  to  be  signed,  and  afterwards  get  a  charter-party  prepared  by 
a  notary.  In  answer  to  questions  from  the  Lord  Chief  Justice,  be  said,  that  it 
was  usual  to  communicate  to  the  owner  the  name  ci  the  merchant,  and  that  he 
had  a  right  to  object  to  the  solvency  of  the  merchant;  and  also  that  it  was  usual 
to  have  clauses  in  the  charter-party,  showing  when  and  how  the  fireight  was  to 
be  paid. 

Anothw  broker,  named  Masson,  was  then  called,  who  said,  he  had  been  a 
broker  twenty-three  years,  that  it  was  not  usual  to  charge  commission  if  a  char- 
ter-party was  not  signed ;  and  that  the  name  of  the  merchant  was  always  com- 
municated before  the  charter-party  was  considered  as  concluded.  On  his  cross- 
examination,  he  stated,  that  commission  was  not  due  where  an  agreement  was 
signed  by  both  parties,  and  the  matter  went  oS  by  the  refusal  of  the  owner  to 
carry  it  into  effect ;  and  instanced  a  case  of  his  own,  in  which  he  detained  the 
ship's  papers  on  a  claim  of  lien  for  commission,  he  having  prepared  the  heads 
of  a  charter-party,  which  were  siened  by  both  parties,  and  the  charter-party 
itself  prepared  and  engrossed,  and  both  draft  and  engrossment  read  over  to,  and. 
approved  by,  both  parties,  and  the  voyage  actually  begun  ]  and  oa  an  action 
being  brought  against  him,  his  claim  of  Tien  was  not  allowed,  and  the  plaintiff 
oad  a  verdict.  He  further  stated,  that  it  was  always  the  course  to  sign  an 
»Q4Qi  agreement  ^previous  to  the  charter-party ;  that  he  had  knowii  owners 
-'  break  off  a  treaty,  because  they  disliked  the  voyage,  and  considered  the 
expenses  higher  than  they  at  first  expected ;  but  he  could  not  recollect  any 
instance  where  the  owner  refused,  because  he  could  get  a  better  freight. 

Another  witness  was  then  called,  who  stated  that  he  was  present  at  a  con- 
versation between  Messrs.  Richardson  &  Broad  and  the  defendant,  in  which 
nothing  was  said  about  his  having  previously  promised  to  pay  them ;  but  in 
which  he  said  he  would  not  pay,  and  they  replied,  that  they  would  make  him ; 
upon  which  he  told  them  that  they  might  do  their  best,  for  he  should  not  go 
the  voyage  in  question ;  his  owners  had  engaged  him  to  go  elsewhere,  and  he 
oould  not  go.  This  witness,  who  was  also  a  broker,  said,  that  it  was  not  usual 
to  pay  commission,  unless  the  vessel  was  actually  l<»ded. 

Tadd^y  Serjt.,  in  reply.  The  broker  is  to  be  paid  at  the  time  when  there  is 
a  binding  contract ;  and  no  lawyer  can  doubt  that  this  paper  constitutes  a  bind- 
ing contract,  which  might  be  declared  on  if  no  other  were  prepared.  The 
signature  of  Emden  to  this  paper  was  sufficient  to  enable  the  defendant  to  sue 
him.  The  question  is,  whether  there  was  a  binding  contract,  by  which  Emden 
the  merchant  could  bo  fixed ;  for,  if  there  was,  then  the  broker  is  entitled  to  be 
paid  for  bavins  done  that  for  his  principal  which  would  bind  the  adverse  party. 
There  was  no  doubt  as  to  Emden's  responsibility ;  there  is  no  objection  made 
on  that  ground,  nor  was  it  ever  alleged  as  a  reason  for  not  completing  the  ar- 
rangement. 

£ndal,  C.  J.  (in  summing  up.)  This  action  is  brought  to  recover  a  custoyi* 
ary  commission  of  5^.  per  cent.  It  is  claimed  as  a  customary  payment  \  for, 
if 'an  action  were  brought  by  a  broker  for  his  work  and  labour,  in  many  cases 
the  remuneration  on  a  ouarUum  meruit  would  fiedl  very  far  short  of  the  amount 
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of  commission.  There  are  ^different  degrees  of  labour  in  different  cases,  .^044 
and  for  these  the  charge  of  commission  creates  an, average  payment.  ^ 
The  custom,  as  far  as  it  is  proved,  must  be  grounded  on  this,  that  the  claim  of 
commission  attaches  wherever  there  is  a  binding  contract  for  the  freight.  The 
question,  and  the  only  auestion  referring  to  the  custom  which  has  been  proved 
is,  whether  enough  has  oeen  done  in  the  particular  case,  by  the  particular  party, 
to  bring  him  within  the  rule.  It  seems  to  be  the  case,  at  least  there  is  no  evi- 
dence  to  the  contrary ;  and  therefore  it  may  be  assumed,  for  the  purposes  of  thu 
cause,  that  when  the  charter-party  is  actually  signed,  the  broker  is  entitled  to 
commission.  It  is  clear  that  the  paper  in  question  is  not  a  formal  charter-part j. 
It  is  a  mere  authority,  commencing  as  an  authority  to  the  brokers,  written  bj 
the  owner,  not  contemplating  that  it  would  be  signed  by  the  merchant,  but  con- 
templating some  further  instrument  to  contain  the  terms  between  the  partita- 
It  contains  the  words,  "  subject  to  the  usual  clauses  in  this  trade"  Now,  notow 
of  these  clauses  is  inserted  in  the  body  of  the  paper.     There  are  also  the  word;, 

"  this  authority  to  hold  good  until ."     It  seems  to  have  been  very  loosely 

drawn,  as  there  is  a  blank  left  for  the  time  during  which  it  was  to  be  in  force. 
Unless  it  was  signified  to  Thomas,  the  defendant,  that  this  contract  was  signed 
by  Emden,  the  merchant,  it  cannot  be  considered  as  binding  between  the  parties. 
This  paper,  therefore,  not  bein^  a  charter-party,  the  question  for  you  will  be. 
whether,  upon  the  evidence  which  has  been  laid  before  you,  you  are  satisfied 
that  there  is  a  custom  in  the  city  of  London,  that  the  mere  circumstance  of  the 
signature  of  the  merchant  to  the  authority  to  the  broker,  without  the  execatioo 
of  any  charter-party,  shall  be  sufficient  to  bind  the  captain  to  pay  commissioo. 
The  charter-party  which  was  prepared  has  not  been  produced ;  we  cannot,  th(»- 
fore,  judge,  whether  it  was  properly  drawn  up,  or  whether  it  relates  to  tbi5 
transaction  at  all.  The  authority  appears  to  be  dated  on  the  8th  of  July,  aivi 
there  is  '''certainly  evidence  on  the  part  of  the  plaintiff,  that,  on  the  9th  r^^t^ 
July,  the  defendant  said,  in  conversation,  that  he  was  readj  to  pay  >- 
the  brokers ;  but,  it  will  be  for  you  to  say,  whether  that  is  correct,  connecting 
it  with  the  inference  very  strongly  to  be  drawn  from  the  evidence,  on  the  pvt 
of  the  defendant,  of  what  occurred  in  a  subsequent  conversation,  in  which  nn 
reference  was  made  to  any  previous  promise  to  pay  having  been  made.  Bat  it 
does  not  much  matter  whether  it  is  correct  or  not,  because  the  commission  i^ 
claimed  as  a  customary  payment,  and  it  does  not  seem  to  me,  that  an  unguarded 
expression,  used  while  the  party  was  ignorant  of  whether  he  was  liable  Ui  pj 
or  not,  will  be  sufficient  to  make  him  liable,  if  it  appear  afterwards  that  tbe 
broker  was  not  entitled  to  receive  it.  It  seems  to  me,  that,  unless  tho  owner 
knows  the  authority  he  gives  to  his  broker  will  be  made  use  of  as  the  contract 
between  the  parties,  the  agent  who  so  uses  it  exceeds  his  authority,  and  tb^ 
owner  will  not  be  bound  bv  his  act.  One  instance  of  course  will  not  prove  » 
custom,  because  the  very  object  of  a  custom  is  to  supersede  the  necessity  of 
making  agreements  between  the  parties,  from  the  presumption  which  arises  from 
the  uniformity  and  generality  of  the  practice  on  the  subject.  If  you  think 
there  is  no  such  custom  as  that  which  the  plaintiff  sets  up,  then  you  will  ^ 
your  verdict  for  the  defendant,  but  if  you  think  that  such  a  custom  has  been 
proved,  then  you  will  find  for  the  plaintiff,  and  give  him  the  amount  of  162. 9*. 

Verdict  for  the  defendant 

Taddy,  Seijt.,  and  Ibllett,  for  the  plaintiff. 

Wilde,  Serjt.;  and  R.  V.  Rtchards,  for  the  defendant. 

[Attorneys — R.  White,  and  Burford,'] 

^ide  the  case  of  Dalton  v.  Irvin,  ante,  p.  289,  and  the  aathorities  thens  referred  to. 

In  the  case  of  Reed  «.  Rann,  *10  B.  &  C.  438,it  was  held,  that  where  a  broker  had         . 
negotiated  the  hire  of  a  veeeel,  and  a  memorandum  for  a  charter  waa  aiened  by  the  [*t>4P 
oarties,  bat  the  bargain  afterwarda  went  off,  and  the  ship  waa  not  employee,  the  broker 
could  not  maintain  an  action  against  the  ship  owner,  to  recover  the  commiaaion,  or  a  coopea 
aation  for  1  is  work  and  labour. 
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WILLIAMS  and  Others  v.  WOODWARD,  Gent.     Oct.  23. 

In  an  action  to  recover  back  money  paid  by  a  banker  on  a  check,  and  afterwards  allowed  to 
hia  cut tomer,  on  a  auggestion  that  the  check  had  been  forged ;  the  question  in  such  action 
being,  .whether  the  check  in  fact  was  a  genuine  instrument  or  not  ? — the  notes  of  the  magis- 
trate's clerk,  of  statements  made  by  the  customer  on  a  charge  against  the  person  supposed 
to  have  forced  the  check,  are  receivable  in  evidence,  though  his  deposition  was  afterwards 
regularly  signed  pursuant  to  the  statute. 

Assumpsit  to  recover  back  a  sum  of  150^.,  being  the  amount  of  a  check, 
purporting  to  be  signed  bj  the  defendant,  which  the  plaintifis,  who  were  bankers, 
had  paid,  and  afterwards  allowed  him  in  account,  on  a  suggestion  that  the  check 
was  a  forgery. 

On  the  part  of  the  plaintiffs,  one  of  their  cashiers  was  called,  who  swore  that 
he  believed  the  signature  to  the  check  in  question  to  be  in  the  defendant's  hand- 
writing 'y  and  he  further  stated,  that,  on  Monday,  the  5th  November,  the  check 
having  been  paid  on  Saturday,  the  3d,  the  defendant  came  to  the  banking-house, 
and  stated,  that  the  signature  was  not  his,  and  offered  to  make  oath  of  the  fact. 
On  his  cross-examination,  he  said,  that  the  plaintiffs  supplied  their  customers 
with  printed  forms  of  checks ;  and  that  the  latter  generally  drew  on  them  by 
such  checks }  and  that,  by  a  printed  notice,  they  specially  desired  that  their 
customers  would  use  them ;  but  that,  notwithstanding,  it  was  their  practice  to 
pay  written  checks,  if  they  thought  the  signature  genuine.  It  further  appeared, 
that  the  defendant  had  represented  to  the  bankers  that  the  check  had  been 
written  on  a  piece  of  paper  containing  his  signature,  which  was  lying  in  his 
office,  by  a  person,  named  Jones,  who  was  his.  clerk.  This  last  representation 
was  made  after  Jones  had  been  taken  into  custody,  on  a  charge  of  having  forged 
the  check.  In  consequence  of  what  the  defendant  ^id,  on  the  Monday,  to  the 
bankers,  they  caused  the  following  entry  to  be  made  on  the  credit  side  of  his 
♦QA71  *account  in  their  books :  *<  November  5th,  1827,  Charles  Woodward,  by 
"^'J   Williams  &  Co.,  for  forged  check,  154/." 

The  defendant  was  the  secretary  to  one  of  the  London  Oas  Companies,  of 
which  one  of  the  plaintiffs  was  the  treasurer,  and  Jones  was  in  the  constant  habit 
of  going  backward  and  forward  from  the  defendant  to  the  banking-house,  on  the 
business  of  the  company.  The  bankers'  clerk,  who  was  examined,  was  not  able 
to  mention  any  instances  in  which  the  plaintiff  had  sent  checks  not  in  the 
printed  form. 

Mr.  Hobler,  thp  chief  clerk  at  the  Mansion  House,  was  called  as  a  witness, 
and  produced  his  minutes  of  the  evidence,  given  before  the  Lord  Mayor,  on  the 
examination  of  Jones,  and  was  asked  to  read  his  account  of  what  was  then  said 
by  the  defendant. 

RutseU,  Serjt.,  having  ascertained  from  the  witness  that  depositions  had  been 
prepared  and  signed  by  the  witnesses,  objected  to  the  reading  of  the  original 
minutes,  on  the  ground  that  the  best  evidence  was  the  account  reduced  into  the 
form  of  a  regular  deposition,  and  signed  by  the  party,  pursuant  to  the  provisions 
of  an  Act  of  Parliament. 

TiNDAL,  C.  J.  I  think  it  is  admissible.  It  is  important  to  see  whether  this 
gentleman  has  always  given  the  same  account,  or  has  occasionally  given  different 
accounts  of  the  transaction. 

The  clerk  who  paid  the  check  was  examined  before  the  Orand  Jury,  on  an 
indictment  for  forgery  against  Jones,  but  had  since  become  insane,  and  could  not 
therefore  be  examined  at  the  trial.  The  defendant  also  went  before  the  Orand 
Jury.     The  bill  was  returned  by  them,  ''  Not  found.'' 

Vnidef  Serjt.,  for  the  plaintiff,  referred  to  Young  v.  Grote,  12  B.  Moore,  484j 
*^481  ^  ^°  authority  to  show  that  the  ^bankers  were  justified  in  paying  a  check, 
^  which  contained  a  genuine  signature. 

Russdl,  Serjt.,  foi  the  defendant.  Youns  v.  Orote  has  nothing  to  do  with 
the  present  question.  That  was  the  case  of  a  blank  check  signed  by  the  customer, 
which  was  filled  up  by  a  derk;  in  snoh  a  way  as  to  leave  room  for  the  insertion 
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of  a  larger  sum.  But  the  real  question  in  this  ease,  as  I  eonoeire,  is,  whether 
the  plaintiffs  are  at  liberty,  on  the  state  of  &cts  proved,  to  recal  and  retract  a 
payment  made  by  them  on  the  5th  of  November.  They  have  undertaken  to 
show,  that  there  was  no  foi^ery  at  all.  They  have  brought  this  action  in  ooo- 
sequence  of  the  Orand  Jury^s  having  thrown  out  the  bill  for  forgery,  as  thej 
infer,  from  that  circumstance,  that  a  Jury  here  will  say  that  the  cheek  was  a 
genuine  instrument. 

TiNDAL,  C.  J.  This  is  an  action  brought  to  recover  a  sum  of  154/.,  which 
the  plaintiffs  say,  they  have  paid  under  a  mistake.  In  point  of  fact,  the  question 
is,  whether,  upon  the  evidence,  they  are  at  liberty  to  claim  that  money  again, 
and  that  will  depend  upon  whether  the  instrument  was  ffenuineor  not;  for,  if  it 
was  genuine,  and  they  found  it  out  afterwards,  they  might  rescind  the  payment 
The  burthen  of  proof  is  on  the  plaintiffs.  It  is  for  them  to  show,  in  this  case, 
that  the  instrument  was  genuine.  An  instrument  is  as  much  a  forgery,  if  the 
name  has  an  order  for  payment  written  over  it,  without  any  intention  in  the 
signer  that  the  signature  should  authenticate  the  instrument,  as  if  the  whole  is 
foreed.  There  is  no  positive  affirmative  evidence  that  the  defendant  had  ever 
authorised  Jones  to  draw  checks  for  him. 

The  Jury  found  a  verdict  for  the  plaintiffs,  but  said,  that,  in  their  oinnion, 
there  was  not  any  imputation  on  the  character  of  the  defendant. 

*  Wilde,  Seijt.,  and  R.  V.  Bichards,  for  the  plaintiffs.  p^Aig 

RuueUf  and  Jbnes,  Serjts.,  for  the  defendant.  ^ 

[Attorneys — Gaiei^  and  In  Perton.'] 


STEPHENS  9.  MYERS.    Jti^  17. 

A.  was  advancing  in  a  threatening  attitude,  with  an  intention  to  strike  B.,  ao  that  his  blov 
would  haye  almost  immediately  reached  B.,  if  he  had  not  heen  atopt : — Held,  that  it  wain 
aaaault  in  point  of  law,  though,  at  the  particttlar  moment  when  A.  was  atopt,  he  was  aoc 
near  enough  for  hia  blow  to  take  effect. 

Assault.  The  declaration  stated,  that  the  defendant  threatened  and  at- 
tempted to  assault  the  plaintiff.     Plea — ^Not  guilty. 

It  appeared,  that  the  plaintiff  was  acting  as  chairman,  at  a  parish  raeetiog, 
and  sat  at  the  head  of  a  tahle,  at  which  table  the  defendant  also  sat,  there  hdng 
about  six  or  seven  persons  between  him  and  the  plaintiff.  The  defeDdant 
haying,  in  the  course  of  some  angry  discussion,  which  took  place,  been  rei; 
vociferous,  and  interrupted  the  proceedings  of  the  meeting,  a  motion  was  made, 
that  he  should  be  turned  out,  which  was  earned  by  a  veiy  large  majority.  Upon 
this,  the  defendant  said,  he  would  rather  pull  &e  chairman  ont  of  the  chair, 
than  be  turned  out  of  the  room ;  and  immediately  advanced  with  his  ib^ 
clenched  toward  the  chairman,  but  was  stopt  by  the  churchwarden,  who  at 
next  but  one  to  the  chairman,  at  a  time  when  he  was  not  near  enough  for  aoj 
blow  he  might  have  meditated  to  have  reached  the  chairman ;  but  the  witnesstf 
said,  that  it  seemed  to  them  that  he  was  advancing  with  an  intention  to  strike 
the  chairman. 

Spankie,  Serjt.,  for  the  defendant,  upon  this  evidence,  contended,  that  do 
assault  had  been  committed,  as  there  was  no  power  in  the  defendant,  from  the 
situation  of  the  parties,  to  execute  his  threat — there  was  not  a  present  ability- 
he  had  not  the  means  of  executing  his  intention  at  the  time  he  was  stopt. 

TiNBAii,  C.  J.,  in  his  summing  up,  said — ^It  is  not  every  threat,  when  ih^ 
IS  no  actual  personal  violence,  that  institutes  an  assMilt,  there  musty  j^qcA 
in  all  cases,  be  the  means  of  canying  the  threat  into  effect  The  ques-  ^ 
tion  I  shall  leave  to  yon  will  be,  whether  the  defendant  .was  advancing  at  the 
tune,  in  a  threatening  altstude,  te  strike  the  chairman,  so  that  his  blow  would 
almoat  immedialelj  have  reaehedihe  ahaifaaan^  if  he  had  not  been  stopt;  tbeni 
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though  he  was  not  near  enough  at  the  time  to  have  straok  him,  yet,  if  he  was 
advancing  with  that  intent,  I  think  it  amonnts  to  an  assault  in  law.  If  he  was 
80  advancing  that,  within  a  second  or  two  of  time,  he  would  have  reached  the 
plaintiff,  it  seems  to  me  it  is  an  assault  in  law.  If  you  think  he  was  not  ad- 
vancing to  strike  the  plaintiff,  then  only  can  you  find  your  verdict  for  the  de- 
fendant ;  otherwise  you  must  find  it  for  the  plaintiff,  and  give  him  such  damages, 
as  yon  think  the  nature  of  the  case  requires. 

Verdict  for  the  plaintiff — ^Damages,  Is. 

Andrews,  Seijt.,  and  Steer,  for  the  plaintiff.  * 

Spankie,  Seijt.,  and  Thegiger,  for  the  defendant 

[Attomeys-V.  T.  dh  K  Badddey,  and  Baker.'] 


BITTINGS  AT  WESTMINSTER,  AFTER  MICHAELMAS  TERM,  1830. 
HANWAY  V.  BOULTBEE  and  MARY  his  Wife.    Nov.  30. 

False  impriaonment.  A.,  •  hawker,  went  to  the  house  of  B.  to  sell  goods,  and  a  doc  of  B. 
ooming  out  of  the  house,  A.  knocked  out  one  of  its  eyes,  for  which  B.*s  wife  caused  A.  to 
be  apprehended  : — Held,  that  it  was  for  the  Jury  to  say,  whether  A.  had  struck  the  dog  for 
his  own  preservation,  and  fairly  to  protect  himself;  or  whether  it  was  a  wilful  and  malicious 
trespass  on  his  part.  To  justing  the  apprehension  of  an  offender  under  the  malicious  injuries 
act,  7^8  Geo.  4,  e.  30,  tae  omiider  must  be  taken  in  the  fact,  or  on  a  quick  pursuit. 

Tbespass.  The  first  count  of  the  declaration  stated,  that  the  defennlant, 
Mary,  being  the  wife  of  the  other  defendant,  on  the  12th  day  of  October,  1829, 
seized  and  kid  hold  of  the  plaintiff,  and  forced  and  compelled  him  to  go  along 
*3511    ^  <^^i^Q  public  highway,  to  the  dwelling-house  *of  a  certain  magis- 

^  trate,  and  then  and  there  imprisoned  him,  &.,  for  the  space  of  six  hours. 
The  second  count  stated  that  the  defendant  Mary,  then  and  still  being  the  wife 
of  the  other  defendant,  assaulted  the  plaintiff.  The  third  count  stated,  that 
the  defendant  Mary,  then  and  still  being  the  wife  of  the  other  defendant,  seized 
and  took  a  certain  pack,  and  certain  goods  of  the  plaintiff,  (enumerating  them.) 
Pleas — First,  the  general  issue ;  second,  a  justification  under  the  stat.  7  &  8 
4,nrn-i  Oso.  4,  c.  30.  (a)     Replication — *That  the  defendant  Mary,  of  her  own 

-*  wrong,  committed  the  trespass  attempted  to  be  justified. 

(a)  As  a  plea  framed  under  this  act  is  not  to  be  found  in  any  of  the  printed  collections,  a 
copy  of  it  mav  be  acceptable. 

Flea. — Ana  for  a  further  plea  in  this  behalf  as  to  making  an  assault  upon  the  said  plaintifT, 
and  seizing  and  laying  hold  of  the  said  plaintiff,  and  forcing  and  compelling  the  said  plaintifl* 
to  go  from  and  out  of  a  certain  dwelling-house  of  the  said  defendant  Richard  Moore  BouUbee, 
into  a  certain  pablic  highway,  and  in  and  along  divers  public  highways,  to  the  dwelling-house 
of  the  said  magistrate,  m  the  said  declaration  mentioned,  and  on  that  occasion  imprisoning  and 
keeping  and  detaining  the  said  plaintiff  in  prison  for  a  certain  small  space  of  time,  part  oT  the 
said  time  in  the  said  declaration  mentionea,  the  said  defendants,  by  leave  oi  the  Court  here 
for  that  purpose  first  had  and  obtained,  according  to  the  form  of  the  statute  in  that  case  made 
mnd  provided,  say,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
against  them  the  said  defendants,  because  they  say,  that  the  said  plaintiff  heretofore,  to  wit, 
at  the  ssid  time  when,  &c.,  to  wit,  in  the  county  aforesaid,  wilfully  committed  damage  and 
injury  to  and  upon  certain  personal  property  of  the  said  defendant  Richard  Moore  Boultbee,  to 
wit,  to  and  upon  a  certain  dog  of  the  said  Richard  Moore  Boultbee,  of  great  value,  to  wit,  of 
the  value  of  2/.,  that  is  to  say,  bv  then  and  there  wilfully  beating  and  Wounding  the  said  dog, 
with  a  certain  large  stick,  or  club,  and  thereby  knocking  and  beating  out  one  of  its  eyes, 
whereby  the  said  dog  became  and  was  greatly  injured  ana  damaged,  and  rendered  of  much 
less  value  to  the  said  Richard  Moore  Boultbee,  the  said  plaintiff  not  then  and  there  acting  as 
aforesaid  under  a  fair  or  reasonable  supposition  that  he  had  a  right  to  do  the  act  aforesaid,  and 
the  said  trespass  not  being^  committed  in  hunting,  fishing,  or  in  the  pursuit  of  game,  contrary 
to  the  form  of  the  statute  in  that  case  made  and  provi(^d.  And  the  aaid  defendants  further 
Bay,  that  the  said  plaintiff  was  then  and  there,  at  the  said  time  when,  &c.,  found  committing 
the  said  offence  against  the  said  statute,  whereupon  the  said  defendant  Mary,  then  and  there  ' 
heinc  the  wife  and  servant  of  the  said  other  defendant,  at  the  said  time  when,  &c.,  did  imme- 
diately apprehend  the  said  plaintiff,  and  take  him  before  a  neighbouring  justice  of  the  peace, 
to  wit,  before  the  said  magistrate  in  the  said  declaration  mentioned,  the  same  being  then  and 
there  a  justice  of  the  peace  in  and  for  the  coiuty  and  place  wherein  the  said  offence  was  so 
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It  ftppeai*ed  that  the  plaintiff,  being  a  hawker  and  pedlar,  went  in  the  way  of 
his  business  with  his  pack  of  goods  to  the  house  of  Mr.  Boultbee,  and  that  a 
Scotch  terrier  dog  of  Mr.  Boultbee  came  out  of  the  house  and  ran  at  the  plaintiff, 
who  with  a  stick  gave  the  doff  a  blow  which  knocked  out  one  of  its  eyes.  The 
plaintiff  then  went  away,  and  Mrs.  Boultbee  immediately  sent  a  boy  to  fetch  a 
constable.  The  boy  returned  with  the  constable,  and  Mrs.  Boultbee  directed 
them  to  go  after  the  plaintiff  and  apprehend  him  for  the  injury  done  to  the  dog. 
The  <k>n8table  and  boy  went  in  pursuit  of  the  plaintiff,  and  overtook  him  at  a 
distance  of  about  a  mile  from  Mr.  Boultbee's  house.  The  constable  took  him 
to  Mr.  Boultbee's,  and  took  his  pack  from  him,  Mrs.  B.  desiring  the  oonetable 
to  *pu(  the  pack  in  a  room  there,  which  was  done.  The  plaintiff  was  ^ge^ 
taken  before  a  magistrate,  and  was  afterwards  allowed  to  depart.  '- 

TiNDAL,  C.  J.  (in  summing  up.)  To  authorize  the  imprisonment  of  the  plaintiff, 
under  the  Act  of  Parliament  7  &  8  Qeo.  4,  c.  dO,(a)  the  plaintiff  must  hare  com- 
mitted either  a  wilful  or  a  malicious  injury.  The  first  question  is,  whether  this  wu 
a  wilful  injury  to  the  dog.  It  does  not  appear  that  the  dog  was  of  a  description  to 
be  dangerous,  or  that  it  was  at  all  necessary  that  the  plaintiff  should  have  struck  it. 
You  will  therefore  say,  whether  the  plaintiff  struck  this  dog  for  his  own  preser- 
yation,  and  fairly  to  protect  himself,  or  whether  it  was  a  wilM  and  malicious  tres- 
pass on  his  part.  There  is  also,  besides  this,  another  question.  It  is  necessarr, 
under  this  act  of  parliament,  that  the  party  apprehended  should  be  taken  in  the  fact, 
or  else  in  quick  pursuit. (6)  In  this  case,  a  boy  is  sent  for  a  constable,  and  thej, 
having  received  their  directions  from  Mrs.  Boultbee,  are  sent  in  pursuit  of  the 
plaintiff,  and  find  *him  a  mile  off.  You  will  therefore  say  whether  this  p»Q^ 
was  or  was  not  an  apprehension  on  a  quick  pursuit.  With  respect  to  that  ^ 
part  of  the  case  that  regards  the  pack,  the  question  will  be,  whether  the  plaintiff 
left  his  pack  as  a  voluntary  deposit,  or  whether  it  was  taken  by  order  of  Mrs. 
Boultbee.  For,  this  beins  a  joint  action  against  husband  and  wife,  it  is  essential 
that  it  should  have  been  done  by  Mrs.  'Boultbee.  (c) 

Verdict  for  the  plaintiff — ^Damages,  10/. 

committed,  to  be  dealt  with  according  to  the  law  ;  and,  in  so  dolna,  the  said  Mary  did  netp»> 
aarily  seize  and  lay  hold  of,  and  cause  the  said  plaintiff  to  be  seiied  and  laid  hold  of,  and  did 
necessarily  compel  and  force  him  to  so  fit>m  and  out  of  the  said  dweUing-house  of  the  laid 
Richard  Moore  Boultbee,  into  the  said  highway,  and  in  and  along  the  same,  and  the  said  otbtf 
highways,  to  the  dwelling-house  of  the  said  magistrate  aa  aforesaid ;  and  the  said  Marjr  did 
then  and  there,  as  such  wife  and  servant  as  aforesaid,  eive  information  and  make  compliint  to 
the  said  magistrate  against  the  said  plaintiff,  for  the  offence  libresaid,  and  so  the  said  pltiotiff 
for  the  offence  aforesaid,  the  said  Mary  did  necessarily  imprison,  and  keep  and  detain  the  said 

Elaintiff*  in  prison,  for  a  certain  small  space  of  time,  to  wit,  for  the  space  of  one  ouarter  of  an 
our,  while  she  the  said  Mary  was  taking  the  said  plaintifi*  to  the  said  dwelline-nouse  of  the 
said  magistrate  as  aforesaid,  and  so  giving  such  information,  and  making  such  complaint  » 
aforesaid,  as  it  was  lawful  for  her  to  do  for  the  cause  aforesaid,  which  are  the  same  supposed 
trespssses  in  the  introductory  part  of  this  plea  mentioned ;  and  whereof  the  said  plaintin  hitii 
above  complained  against  her.    And  this  the  said  defendants  are  ready  to  verify,  &c. 

(a)  By  the  stat.  7  dc  8  Geo.  4,  c.  30,  s.  24,  any  person  who  shall  wilfully  or  malicioosly  com- 
mit any  damage,  injury,  or  spoil  to  or  upon  any  real  or  perianal  propeHy,  may  be  compelled 
by  a  magistrate  to  pay  a  reasonable  compensation ;  ana  if  he  does  not,  may  be  commitied. 
See  this  sect.  Carr.  Supp.  353.  With  respect  to  the  question  whether  dogs  are  penonal  fn- 
perty,  see  the  case  of  Ireland  e.  Hig^ins,  Cro.  Elis.  125,  where  a  plaintiff*  recovered  in  tioTer 
for  a  (greyhound.  In  that  case  there  is  another  case  cited,  where  a  person  was  held  to  be  ja»- 
tilied  in  committing  an  assault,  to  keep  possession  of  his  dog. 

By  sect.  26  of  this  statute  it  is  enacted — '*  I'hat  esij  person  found  committing  any  offence 
against  this  act,  whether  the  same  be  punishsble  upon  indictment  or  upon  suromarv  oonvictiuD. 
may  be  immediatelv  apprehended,  without  a  warrant,  by  any  peace  officer,  or  the  owner  of 
the  property  iniured,  or  his  servant,  or  any  person  authorised  by  him,  and  forthwith  taken  be- 
fore some  neighbouring  Justice  of  the  peace,  to  be  dealt  with  acoordinff  to  law." 

By  sect.  41  of  this  act,  defendanta  are  entitled  to  notice  of  action,  and  may  plead  the  geaerti 
issue,  &c.    See  this  section,  Carr.  Supp.  350. 

(6)  See  the  case  of  Rex  e.  Curran,  3  C.  &  P.  397. 

(e)  In  Com.  Dig.  tit.  TVespaff.  (C.  1),  it  is  laid  down,  that  trespass  lies  "against  sll  wbo 
procure  or  command  it,  [4  Inst.  317] ,  or  sgainst  him  who  afterwards  assents  to  a  trespaii 
done  for  his  use  or  benefit,  though  not  privy  at  the  time  of  doing  it.  [lb.]  So,  if  he  anents 
to  the  act  of  his  servant  in  seizing  goods,  he  will  be  a  trespasser  for  misusing  the  goode  in 
Mizure,  though  not  privy  to  the  misusage.  [Lane,  90]  .**  See  alao  Butler  v.  Turley,  2  C. » 
s  .  585. 
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Taddy^  Serjt.,  and  Tomiimony  for  the  plaintiff. 
Wildcy  Serjt.,  for  the  defendant. 

[Attorneys — Sylvester  dc  fK,  and  Gredey.l 


LEWIS  t'.  ARNOLD  and  Others.     Dec,  10. 

fr  three  persons  be  told  on  entering  •  theatre  that  there  is  room,  when  in  fact  there  is  not, 
their  proper  course  is  to  leave  the  theatre,  and  demand  the  return  of  their  money  ;  and  sucb 
persons  are  not  justified  in  getting  into  a  private  box  in  the  theatre,  and,  if  they  do,  the  pro* 
prietor  may  remove  them,  using  no  more  force  than  is  necessary — and  if,  in  gomg  out  ot  the 
theatre,  one  of  them  strike  a  servant  of  the  proprietor's  in  the  presence  of  a  constable,  such 
constable  will  be  justified  in  taking  all  the  three  persons  into  custody,  if  the  Jury  shall  be 
satisfied  that  they  were  acting  with  a  common  purpose. 

Assault  and  false  imprisonment.  Pleas — ^The  general  issue,  and  several 
pleas  of  justification,  which  stated  in  substance,  as  to  the  assault,  that  the  de* 
fendant  Arnold  was  possessed  of  a  certain  theatre,  and  that  the  plaintiff  was 
unlawfully  in  a  certain  part  of  the  said  theatre,  and  that  he  was  requested  to 
depart  ]  and  not  going  away  from  it  upon  request,  the  defendant  Arnold  caused 
^ne;.-.  him  '^'gently  to  be  removed ;  and,  as  to  the  imprisonment,  that  the  plain- 
^  tiff  was  making  a  noise  and  disturbance  in  the  lobby  of  the  defendant 
Arnold's  theatre,  and  was  requested  to  depart ;  but  that  he  would  not ;  and  that, 
as  one  Rusher,  a  servant  of  the  defendant  Arnold,  was  attempting  to  remove 
him,  he,  in  the  view  of  one  Bond  a  constable,  committed  an  assault  on  Kusher ; 
and  therefore  he  was  taken  into  custody,  and  imprisoned.  Replication — De  inju- 
ria to  each  of  the  pleas  of  justification. 

It  appeared  that  Mr.  Arnold  was  the  proprietor  of  the  English  Opera  House, 
and  that,  on  the  evening  of  the  1st  of  August,  1829,  the  plaindff  went  to  the 
pit  of  that  theatre  at  half  price.  The  theatre  was  very  crowded,  and  the  wit- 
nesses for  the  defence  stated,  that  it  had  been  announced  that  there  was  only 
standing  room  in  the  pit;  but,  as  to  this,  the  evidence  was  contradictory,  it 
being  proved  on  the  other  side,  that  the  plaintiff  was  told  ther&  was  plenty  of 
room.  The  pit  being  in  a  very  crowded  state,  the  plaintiff  and  two  other  per- 
sons climbed  from  the  pit  into  a  private  box.  They  were  told  that  they  must 
not  stay  there  unless  they  paid  2/.  2«.,  which  was  the  price  of  the  box.  This 
they  refused,  but  offered  to  pay  the  price  of  the  public  boxes.  This  was  refused 
by  the  box-keeper,  and  the  plaintiff  and  the  two  other  persons  were  taken  out  of 
the  private  box  through  a  lobby  which  led  into  the  street.  One  of  the  other 
two  persons  then  asked  to  be  suffered  to  go  back  into  the  pit.  They  were  told 
that,  on  going  round  by  the  street,  they  would  be  again  passed  into  the  pit  by 
a  servant  of  the  theatre,  who  would  go  round  with  them.  This  the  person 
refused,  and  insisted  on  going  back  to  the  pit  by  the  way  he  had  come  from  it ; 
and  in  this  dispute  one  of  the  other  two  persons,  and  not  the  plaintiff,  gave  a 
servant  of  the  theatre,  named  Rusher,  a  blow,  whereupon  the  plaintiff  and  the 
two  other  persons  were  taken  into  custody. 

^oe/*-i       BofnpaSf  Seijt.,  in  reply  contended,  that  the  fact  of  ^another  person 
-^   having  struck  Rusher,   did   not  authorize  the  imprisonment  of  the 
plaintiff. 

TiNDAL,  C.  J.  (in  summing  up.)  Even  if  this  plaintiff  had  been  informed 
that  there  was  room  in  the  pit  of  this  theatre,  when  there  was  not,  which  on 
this  evidence  is  matter  of  doubt,  he  had  still  no  right  to  go  into  this  private 
box.  His  proper  course,  if  there  was  not  room,  was  to  go  out  of  the  theatre 
and  demand  the  return  of  his  money,  (a)    If  there  were  to  be  an  idea,  that 

(a)  At  the  bottom  of  play-bills  there  are  the  words  "  No  money  to  be  returned.*'  This 
applies  to  a  practice  that  prevailed  at  the  theatres  some  years  ago,  which  was  this:*— If  a  per- 
son entered  the  theatre,  and  could  not  get  so  aood  a  place  as  he  liked,  he  mi^ht,  before  the 
curtain  drew  up,  have  hii  money  returned  to  him  ana  leave  the  house ;  but  this  practice  — 
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those  who  had  not  room  in  the  pit  might  get  into  the  boxes,  the  greatest  incon- 
yenience  would  ensue.  Mr.  Arnold  had  therefore  a  right  to  turn  the  plaintiff 
out  of  the  private  box,  using  no  more  force  than  was  necessary.  With  respect 
to  the  imprisonment,  if  there  was  a  blow  ffiven  in  the  lobby,  in  the  presenee 
of  the  peace-officer,  it  was  his  duty  to  interrere  and  secure  the  offender.  It  then 
becomes  material  to  consider,  whether  the  plaintiff  was  acting  jointly  with  tbe 
other  person  in  committing  a  breach  of  the  peace  in  the  presence  of  the  con- 
stable. It  is  said  that  the  plaintiff  himself  did  nothing;  that,  no  doubt,  is  so; 
but  the  question  is,  did  he  withdraw  himself  from  the  others,  or  were  thej  all 
active  in  one  common  purpose.  It  appears  that  they  had  all  three  got  into 
the  private  box  together,  and  they  were  all  together  in  the  lobby;  and  leuinot 
find  anything  to  separate  this  plaintiff  from  the  other  two.  If,  therefore,  you 
think  that  these  three  persons  were  acting  in  a  common  purpose,  the  plaintiff 
was  liable  to  be  apprehended  ^though  the  blow  was  not  given  by  him,  pggy 
but  by  one  of  the  other  two  persons  who  were  with  him.  ■- 

Verdict  for  the  defendants. 
•   Merewether  and  Bompcu,  Serjts.,  and  ffutcktmonf  for  the  plaintiff. 
Wildtj  Serjt.,  and  AmMy  for  the  defendants. 

[Attorneys — Sjoyer,  and  Mayhem  is  JI\ 

diflcontinaed,  on  the  ground  that  it  gave  a  great  facilitv  to  pickpockets  to  enter  the  theant 
with  the  crowd,  for  t£e  purpose  of  picking  pockets,  and  then  to  nave  their  money  retaraed, 
ami  go  away. 


PROMOTIONS. 


In  the  Vacation  after  Trinity  Term,William  Home,  Esq.,  one  of  his  Majesty's 
counsel,  was  appointed  to  be  Attorney-General  to  her  Majesty,  Queen  Adelaide, 
and  John  Williams,  Esq.,  one  of  his  Majesty's  counsel,  was  appointed  to  be  her 
Majesty's  Solicitor-General. 

In  Michaelmas  Term,  Mr.  Justice  Bayley  resigned  his  office  of  one  of  ^e 
Judges  of  the  Court  of  King's  Bench,  and  was  appointed  one  of  the  Barons  of 
the  Exchequer.  W.  E.  Taunton,  Esq.,  and  John  Patteson,  Esq.,  were  appoiot- 
ed  Judges  of  the  Court  of  King's  Bench,  and  Edward  Hall  Alderson,  Esq.,  was 
appointed  a  Judge  of  the  Court  of  Common  Pleas. 

In  the  same  Term,  Henry  Brougham,  Esq.,  was  appointed  Lord  ChanccUof; 
and  created  a  peer,  by  the  title  of  Baron  Brougham  and  Yauz.  T.  Denmin, 
Esq.,  resigned  his  office  of  Common  Serjeant,  and  was  appointed  his  Majesty's 
Attorney-General,  vioe  Sir  J.  Scarlett ;  and  at  the  same  time,  W.  Home,  Esq-j 
was  appointed  his  Majesty's  Solicitor-General,  vice  Sir  B.  B.  Sugden. 

In  the  same  Term,  Jdhn  Williams,  Esq.,  was  appointed  Attomey-Greneral  to 
her  Majesty,  and  C.  C.  Pepys,  Esq.,  Solicitor-General  to  her  Majesty. 

*In  the  same  Term,  George  Heath,  Esq.,  was  called  to  the  degree  of  ^053 
Serjeant-at-Law.  >- 

In  the  Vacation  after  Michaelmas  Term,  the  Honourable  C.  E.  Law  was  ap- 
pointed Common  Serjeant. 

In  the  same  Vacation,  Robert  Spankie,  Esq.,  Seijeant-at-Law,  received  a  pa^ 
tent  of  precedence,  to  take  rank  next  after  F.  Pollock,  Esq.,  one  of  his  Majes^s 
counsel,  and  D.  F.  Jones,  Esq.,  Serjeant-at-Law,  received  a  patent  of  precedence, 
to  take  rank  next  after  the  Honourable  C.  E.  Law,  one  of  his  Majesty's  counsel; 
and  Thomas  Coltman,  Esq.,  was  appointed  to  be  one  of  his  Majesty's  counsel. 
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BEFORE  MR.  JU8TI0B  PARK,  AND  BIR.  JUSTICE  BOSANQUET. 


OXFORD  ASSIZES. 

BEFORE  MR.  JUSTICE  BOSANQUET. 


WICKENS  V,  EVANS.    July  22. 

Three  persoM  in  the  eame  line  of  business  had  "  agreed  to  divide,  and  not  to  interfere  with  cer- 
tain districts  of  the  several  cities,  boroushs,  &c.,  set  forth  on  Bowie's  Post  map  of  England 
and  Wales,  thereto  annexed  and  referred  to ;"  and  that  the  three  parties  shoula  respectively 
sell  without  interruption,  in  the  several  cities,  &c.,  marked  and  set  forth,  and  described  in 
the  said  map,  which  was  annexed  to  the  agreement : — Held,  that  all  the  names  of  places  on 
the  map  must  be  counted  as  words;  and  that,  if  the  words  of  the  agreement,  with  tne  names 
on  the  map,  amounted  to  mors  than  1060,  the  agreement  must  be  stamped  accordingly  with 
■  II.  15s.  stamp. 

Assumpsit  on  a  written  agreement.(a)    Plea — General  issue. 

The  agreement,  which  was  between  William  Fletcher,  of  the  first  part ;  the 
defendant,  of  the  second  part ;  and  the  plaintiff,  of  the  third  part }  recited,  t^at, 
whereas  the  said  William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens  had,  for 
several  years  last  past,  travelled  into  various  parts  of  the  country,  vending  trunks 


^860] 


and  boxes  for  sale,  *but,  on  account  of  the  inconvenience  and  loss  which 


they  severally  acknowledged  to  sustain,  by  reason  of  their  exercising  their 
trade  and  calling  in  places  whiqh  they  wished  to  keep  separate  and  distinct  from 
each  other,  they,  the  said  William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens, 
had,  in  consideration  thereof,  agreed  to  divide  the  same,  and  enter  into  the 
terms  and  conditions  thereinafter  mentioned  relative  to  such  division  (that  is 
to  sav),  the  said  William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens  did 
thereoy,  severally  and  respectively,  agree  with  each  other  to  divide,  and  not  in- 
terfere with,  certain  districts  of  the  several  cities,  boroughs,  towns,  and  villages, 
set  forth  on  Bowles's  Post-map  of  England  and  Wales,  thereto  annexed  and 
referred  to,  and  signed  with  the  respective  proper  handwriting  of  the  said 
William  Fletcher,  Daniel  Evans,  and  Joseph  Wickens,  it  being  the  true  intent 
and  meaning  of  the  said  parties  thereto,  and  of  those  presents,  that  the  said 
William  Fletcher  should  and  might,  at  all  times  thereafter,  during  the  life  of 
the  said  William  Fletcher,  by  himself  and  his  agents  (duly  authorized  only), 
travel  into,  to  sell  trunks  ana  boxes  in  his  way  of  business,  without  any  inter- 
ruption whatsoever  by  the  said  Daniel  Evans  and  Joseph  Wickens,  or  either  of 
them,  during  their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns,  and 
villages,  marked  with  ink,  and  set  out  with  black  cotton,  so  set  forth  and  de- 
scribed on  the  said  map,  as  aforesaid ;  and  also,  that  the  said  Daniel  Evans 
should  and  might,  at  all  times  thereafter,  during  the  life  of  him  the  said  Daniel 
Evans,  by  himself  and  his  agents  (duly  authorized  only),  travel  into,  to  sell 
trunks  and  boxes  in  his  way  of  business,  without  any  interruption  whatsoever 
by  the  said  William  Fletcher  and  Joseph  Wickens,  or  either  of  them,  during 
their  joint  natural  lives,  in  the  several  cities,  boroughs,  towns,  and  villages, 
marked  with  ink,  and  set  out  with  black  cotton,  so  set  forth  and  described  on 

(a)  For  the  form  of  the  declaration,  see  the  case  of  Wickens  «.  Evans,  3  Y.  &  J.  318.  In 
that  case  it  was  held,  that  this  agreement  was  good  in  point  of  law,  it  being  there  contended 
to  be  bad,  as  an  agreement  in  restraint  of  trade. 

Vol.  XIX.— 70  8  A 
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the  said  map,  as  aforesaid ;  and  also,  that  the  said  Joseph  Wickens  ^should  r*Qgi 
and  might,  at  all  times  thereafter,  during  the  life  of  him  the  said  Joseph  *- 
Wickens,  hy  himself  and  his  agents  (duly  authorized  only),  travel  into,  to  sell 
trunks  and  hoxes  in  his  way  of  business, without  any  interruption  whatsoever  by  the 
said  William  Fletcher  and  Daniel  Evans,  or  either  of  them,  during  their  joint 
natural  lives,  in  the  several  cities,  boroughs,  towns,  and  villages,  marked  with'ink 
and  set  out  with  black  cotton,  so  set  forth  and  described  on  the  sud  map  as  afore- 
said. And  it  was  thereby  further  agreed  by  and  between  the  said  partiei 
thereto,  that  they,  and  each  of  them,  should  also  be  at  liberty  to  travel,  for  such 
purposes  of  trade  as  aforesaid,  during  their  joint  natural  lives,  as  aforesaid,  to 
all  such  other  places  as  might  thereafter  be  built,  although  not  set  forth  on  the 
said  map,  so  as  such  trading  should  not  interfere  with  either  of  the  said  districts 
of  the  said  parties  thereto,  so  respectively  marked  out  on  the  said  map,  as  afore- 
said ;  and  also,  it  was  thereby  further  agreed  by  and  between  the  said  parties 
thereto,  that  they  should  not,  directly  or  indirectly,  allow  or  suffer  any  goods  in 
their  said  trade  to  be  manufactured  at  their  respective  shops  or  warehouses,  or  be 
sent  from  their  or  his  respective  shops,  houses,  or  warehouses,  or  from  any  other 
place,  for  the  purpose  of  being  sold  or  disposed  of,  on  the  ground  to  be  travelled 
by  the  said  parties  thereto,  so  marked  out  on  the  said  map,  as  aforesaid,  or  in  any 
manner  whatsoever  participate  in  any  profits  arising  from  any  sale  of  the  said 
goods  in  such  respective  districts  as  i^oresaid,  and  so  there1)y  agreed  to  be  di- 
vided as  aforesaid ;  and  also,  should  not  aid  and  assist  any  person  or  persoiM 
whomsoever,  to  oppose  all,  any,  or  either  of  the  said  parties  thereto,  in  the  said 
trade,  in  England  and  Wales  ]  and  it  was  thereby  further  mutually  agreed  by 
and  between  the  said  parties  thereto,  that  they  and  each  of  them  should  not, 
nor  would,  durine  their  joint  natural  lives,  as  aforesaid,  buy  or  purchase  any  tea 
chest  or  chests,  black  or  green,  at  a  higher  price  than  6^.  or  Sd,  each  in  Oxford ; 
*and  it  was  thereby  lastly  agreed  by  and  between  all  the  said  parties  r^oAa 
thereto,  that  they  should  not,  by  themselves,  or  either  of  them  by  him-  *- 
self,  nor  should  their,  or  either  of  their  servants  or  agents  in  that  behalf,  travel 
into  the  districts  of  each  other,  so  set  forth  on  the  said  map,  or  into  any  other 
place  which  miffht  be  thereafter  built,  forming  the  route  of  either  of  the  said 
parties  thereto,  in  the  way  of  their  or  his  said  trade  and  business,  to  the  injury 
or  prejudice  of  each  other. 

Annexed  to  this  agreement  was  a  map  of  England,  with  black  cotton  stitched 
through  it,  so  as  to  divide  the  kingdom  into  three  districts. 

The  agreement  bore  a  1/.  stamp.  It  was  admitted,  that  it  did  not,  by  itself, 
contain  1080  words. 

Taunton,  and  OhHtony  for  the  defendant,  objected,  that  the  stamp  was  not 
sufficient ;  for  that,  as  the  map  was  annexed  to  the  agreement,  and  referred  to 
in  it,  the  names  of  all  the  places  on  the  map  were  to  be  counted  as  words,  the 
same  as  if  they  had  been  inserted  in  the  agreement,  and  the  agreement  would 
then  require  a  further  stamp,  as  it  would  contain  more  than  1080  words. 

Jervw,  and  Tal/ourd,  contrdy  contended,  that,  as  the  map  was  only  referred  to 
for  the  boundary  lines,  the  names  of  the  places  ought  not  to  be  counted. 

Mr.  Justice  Bosanquet  held  that  the  names  of  the  places  on  the  map  ought 
to  be  counted  as  words ',  and  that,  the  number  of  words,  including  those,  being 
above  1080,  the  stamp  was  not  sufficient.  Nonsuit. 

JervUy  and  TaJtfourdy  for  the  plaintiff. 

Tayntouy  and  Chiltany  for  the  defendant. 

fAttomeys— H  Parker,  and .] 
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*363]  *WORCESTER  ASSIZES. 

BEVOSE   MB.    J08TIGE  PABK. 


REX  V,  JOSEPH  PERKINS.    Jvly  24. 

If  a  parish  be  partly  aitaate  in  the  county  of  W.  and  partly  in  the  county  of  S.,  it  is  sufficient, 
in  an  indictment  for  larceny ,  to  state  the  oflence  to  have  been  committed  "at  the  parish  of 
H.  in  the  county  of  FT." 

Laboeny.  The  offence  was  stated  in  the  indictment  to  have  been  committed 
''at  the  parish  of  Hales  Owen,  in  the  county  of  Worcester."  It  appeared  that 
the  parish  of  Hales  Owen  was  situate,  partly  in  Worcestershire,  and  partly  in 
Shropshire. 

F.  V.  Lee,  for  the  prboner.  I  submit  that  this  is  badly  laid.  This  ought 
to  have  been  laid  as  '^  in  that  part  of  the  parish  of  Hales  Owen,  which  is  situ- 
ate in  the  county  of  Worcester/'  There  is,  in  point  of  fact,  no  such  parish  as 
the  parish  of  Hales  Owen,  in  the  county  of  Worcester ;  and  it  has  been  held  by 
Mr.  Justice  Gaselee,  that  even  since  the  stat.  7  Geo.  4,  c.  64,  s.  20,  it  it  neces- 
sary that  the  offence  should  be  laid  to  have  been  committed  in  some  parish  in 
the  county,  even  in  cases  not  local ;  and  there  is  no  such  parish  as  that  stated. 

J.  Jervisy  amicus  curim,  stated,  that  this  very  objection  had  been  overruled 
by  Mr.  Justice  Littledale,  with  respect  to  this  very  parish. 

Mr.  Justice  Pabk.  Knowing  the  extreme  accuracy  of  my  brother  Little- 
dale,  in  all  matters  of  pleading,  I  have  no  difficulty  in  holding  this  good. 

Verdict— Guilty. 

Carringtonj  for  the  prosecution. 

F,  F.  Lety  for  the  prisoner. 

[Attorneys — Haye9  A  Hinchdiffey  and  WtUon.'] 

^By  the  stat.  7  Geo.  4,  c.  64,  s.  20,  it  is  enacted — '*  That  no  judffment  upon  any  in- 
*364]  dictraent  or  information  for  any  felony  or  misdemeanor,  whether  after  Yerdict  or  out- 
lawry, or  by  confession,  default,  or  otherwise,  shall  be  stayed  or  reversed  for  want  of  a 
K roper  or  perfect  venue,  where  the  Court  shall  appear,  by  the  indictment  or  information,  to 
ave  jurisaiction  over  the  offence."  In  the  case  of  Rex  v.  Bullock  (Cor.  12  Jfe.)>  Carr.  Supp. 
282,  which  was  a  case,  before  the  passing  of  the  stat.  7  Geo.,  4  c.  64,  the  prisoner  was  in- 
dicted for  breaking  into  a  house  and  stealinff  to  the  amount  of  40i(.  The  house  was  laid  to 
be  in  the  parish  of  '*  St.  Botolph,  Aldgate,  and  it  appeared  that  the  parish  where  the  house 
was  situate,  was  "  St.  Botolph,  without  Aldgate.*'  1  ne  prisoner  was  convicted  of  larceny  * 
and  the  12  Judges  held  that  he  was  rightly  convicted,  as  there  was  no  proof  that  there  was  no 
such  parish  in  the  county  as  that  named. 


REX  V.  WILLIAM  MOGG.    Jvly  26. 

On  an  indictment  for  administering  sulphuric  acid  to  eight  horses,  with  intent  to  kill  them. 

The  prosecutor  may  give  evidence  of  administering,  at  different  times,  to  show  the  intent ; 

but  if  the  Jury  are  satisfied  that  the  prisoner  administered  the  poison  under  an  idea  that  it 

would  improve  the  appearance  nf  the  horses,  they  oujght  to  acauit  him. 
If  a  prisoner  mix  poison  with  the  corn  intended  for  the  feed  of  eight  horses,  and  then  gives  each 

horse  his  feed  from  this  mixture,  an  indictment,  charging  that  he  did  adminbter  the  poison 

to  the  eight  horses,  is  correct. 

Indiotmsnt  for  a  misdemeanor.  The  indictment  charged,  that  the  prisoner 
did  administer  to  one  stallion,  one  horse,  four  mares,  and  three  geldings,  two 
oiinces  of  a  certain  deadly  poison,  called  sulphuric  acid,  with  intent  the  said 
horses,  &c.,  feloniously,  maliciously,  and  unlawfully  to  kill.  There  was  another 
count,  which  charged  that  he  did  attempt  feloniooisly  to  kill  the  horses,  by  ad- 
ministering the  poison. 

It  appeared  that  the  prisoner  mixed  sulphuric  acid  with  a  quantity  of  ooni| 


666       Rex  v.  Higley.  Ox.  S.  C.  1830.       [364 

and  that,  having  done  so,  he  gave  each  horse  his  feed,  all  the  horses  heing  in 
the  same  stable.     The  witness  also  stated  that  the  prisoner  did  this  frequently. 

Greavesy  for  the  prisoner,  objected,  that  the  prosecutor  ought  to  confine  him- 
self to  evideuce  of  one  act  of  administering. 

Mr.  Justice  Park.  I  must  receive  the  evidence ;  other  acts  of  administering 
may  go  to  show  whether  it  was  done  with  the  ibtent  charged  in  the  indictment. 


Greaves.     I  submit  that  this  indictment  is  bad,  '^'because  it  charges 


[*365 


the  administering  of  the  sulphuric  acid  to  all  the  horses,  as  one  offence, 
whereas,  the  giving  it  to  each  horse  is  a  distinct  offence. 

Mr.  Justice  Park.  We  have  it  in  evidence,  that  the  prisoner  mixed  tlie  add 
with  the  com,  and  then  gave  each  horse  a  portion  of  it.  This  is  clearly  a  joint 
administering  to  all  the  horses. 

Dr.  Hastings,  who  was  called  to  prove  what  the  poison  was,  stated  in  his  cross- 
examination,  that  sulphuric  acid  was  sometimes  given  to  horses  by  grooms,  under 
an  idea  that  it  would  make  their  coats  shine. 

Mr.  Justice  Park  left  it  to  the  Jury  to  say,  whether  the  prisoner  had  admi- 
nistered the  poison  with  the  intent  imputed  in  the  indictment,  or  whether  he  had 
done  it  under  the  impression  that  it  would  improve  the  appearance  of  the  horseF, 
for  that,  in  the  latter  case,  they  ought  to  acquit  him.      Verdict — Not  guilty. 

Carringtan,  for  the  prosecution. 

Greaves,  for  the  defence. 

[Attorneys — Hayes  dh  Hinchdiffej  and  Wllson.l 

(a)  By  the  stat.  7  db  8  Geo.  4,  c.  90,  ».  16,  it  m  enacted—"  That,  tf  any  penon  ahall  un- 
lawfully and  maliciousljr  kill,  maim,  or  wound  any  cattle,  every  such  offender  shall  be  guilty  of 
felony,  and  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be  trust- 
ported  beyond  the  seas  for  life,  or  for  anv  term  not  less  than  seven  jrears,  or  to  be  imprisoned  for 
any  term  not  exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Court  Bhall  so  think  fit),  in  addition  to  such  imprisonment.*^*  It  should  be 
observed,  that,  giving  poison  to  a  person's  horse,  however  maliciouslv  done,  is  no  felony,  unless 
the  animal  die  ;  the  words  of  the  act  being,  *'  kM,  suimi,  or  tsotmci. 


♦REX  V.  SARAH  HIGLEY.    AprU  28.  [*366 

A  woman  was  delivered  of  a  child,  whose  dead  body  was  found  at  her  father's  bouse  in  a  bed 
among  the  feathers.  There  was  no  evidence  to  show  who  placed  it  there,  but  it  being 
proved  that  the  woman  had  sent  for  a  surgeon  at  the  time  of  her  confinement,  snd  had  pie- 
pared  child's  clothes — the  learned  Judge  directed  an  acquittal  on  the  charge  of  endeavoor- 
mg  to  conceal  the  birth. 

Murder.  The  prisoner  was  charged  with  the  murder  of  her  female  bastard 
child.  The  evidence  that  the  child  was  bom  alive  was  not  sufficient,  and  the 
case  therefore  was  proceeded  in  as  to  the  concealment  of  the  birth. 

It  was  proved,  that  the  body  of  the  child  was  found  at  the  house  of  the  pri- 
soner's father,  in  a  bed,  among  the  feathers;  but  by  whom  it  waa  placed  there, 
was  not  shown. 

It  appeared  by  the  evidence  on  the  part  of  the  prosecution,  that  the  prisoner 
told  Mr.  Pierpoint,  the  surgeon  who  attended  the  coroner's  inquest,  that  she  had 
had  a  child ;  and  Mr.  Pierpoint  stated,  in  his  cross-examination,  that  she  in  the 
same  conversation  told  him  that  she  had  sent  for  a  sureeon  to  attend  her  in  her 
confinement,  but  that  he  was  not  at  home ;  and  Mr.  Pierpoitt  also  stated,  that 
the  prisoner's  mother  had,  at  the  same  time,  showed  him  some  clothes  for  an  in&nt. 

Mr.  Justice  Park  told  the  Jury  that  these  facts  went  to  negative  the  charga 
of  concealment  of  the  birth  by  the  prisoner,  and  that  they  ought  therefore  ic 
•fq^t  her.  Verdict— Not  guilty. 

Godson^  and  Lumleyj  for  the  prosecution. 

CarringUmy  for  the  prisoner. 

[Attorney  for  the  prosecution — Parhtr.'] 

By  ih6  Stat.  9  Geo.  4,  c.  31,  sect.  14,  it  is  enacted— '« That  if  any  woman  shall  be  deUvered 
^cliiU,and  ahaU,  by  secret  burying  or  otherwise  diqioniig  «f  the  dead  body  of  the  said 


366] 


4  Carrington  &  Payne.  557 


child,  endeavour  to  conceal  the  birth  thereof:  every  auoh  oflbader  aball  be  guilty  of  a  miede- 
meanor,  and,  being  convicted  thereof,  ahall  be  hable  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  Houae  of  Correction,  for  anv  term  not  exceeding  two  yeara ; 
and  it  ahall  not  be  neceaaary  to  prove  whether  the  child  diea  before,  at,  or  after  ita  birth :  Pro- 
vided nlwaya,  that  if  any  woman  tried  for  the  murder  of  her  child  ahall  be  acquitted  thereof, 
it  ahall  be  lawful  for  the  jury  by  whose  verdict  ahe  ahall  be  acquitted,  to  find,  in  caae  it  ahall 
ao  appear  in  evidence,  that  ahe  was  delivered  of  a  child,  and  that  ahe  did  by  aecret  burying,  or 
otherwise  diapoaing  of  the  dead  body  of  auch  child,  endeavour  to  conceal  the  birth  tnereof ; 
and  thereupon  the  Court  may  paas  such  sentence  aa  if  ahe  had  been  convicted  upon  an  indict- 
ment  for  the  ooacealment  of  the  birth." 


*367]  ♦SHROPSHIRE   ASSIZES. 

BSIOU  MB.  JUSTICE  BOSANQUST. 


OWENS  V.  PORTER.    August  9. 

If  a  periion  sell  tnoo  iorti  of  spirits  at  the  aaroe  time,  to  an  amount  above  20f.,  he  may  recover 
the  price,  although  the  amount  of  each  apeciea  of  apirita  be  under  20f . 

Assumpsit  for  goods  sold.    Plea — Oeneral  issue. 

A  witness  proved  that  the  defendant  gave  the  plaintiff  an  order  for  spirits, 
and  that  the  latter  sent  him  two  quarts  of  braadyi  at  the  price  of  17s.,  and  two 
quarts  of  whiskey,  the  price  of  which  was  10s.,  all  being  delivered  at  one  time. 

J.  JerviSf  for  the  defendant,  relied  on  the  stat.  24  Gko.  2,  o.  40,  s.  12,  by 
which  it  is  enacted — '^  That  no  item  in  any  account  for  distilled  spirituous  liquors 
shall  be  allowed  where  the  liquors  delivered  at  one  time,  and  mentioned  in  such 
item,  shall  not  amount  to  twenty  shilling  at  the  least,  without  fraud;"  and  he 
argued  that  the  word  item,  in  the  Act  of  Parliament,  referred  to  each  particular 
species  of  spirits. 

Whateley,  for  the  plaintiff.  The  term  item  most  relate  to  a  deliTcry  at  one 
time. 

Mr.  Justice  Bosanquit.  I  think  that  this  is  not  a  case  wiUiin  the  Act  of  Par- 
liament. The  Quantity  of  spirits  delivered  at  one  time,  though  of  two  different 
kinds,  exceeds  20s.  The  object  of  the  act  seems  to  have  been,  that,  if  a  number 
of  articles,  each  under  20s.,  are  delivered  at  different  times,  it  should  not  be 
lawful  to  charge  them  in  one  item,  so  as  to  make  them  amount  to  more  than  20s. 

Verdict  for  the  plaintiff. 

*3681  *  ^^^^>  ^^^  Dixon,  for  the  plaintiff. 
-*  J,  Jervisj  for  the  defendant. 

[Attorneys — Roberts,  and  fVtce.] 

By  the  atat.  34  Geo.  2,  c.  40,  after  reciting — '  That,  whereae  the  immoderate  drinking  of 
dtatiiled  apirituoua  liquors  by  persona  of  tne  meanest  and  lowest  sort  hath  of  late  yeara 
increaaed,  to  the  great  detriment  of  the  health  and  morale  of  the  common  people,*  dc^c,  it  ia 
bjr  aect.  12  enacted,  "  That  no  peraon  or  persona  whatsoever  ahall  be  entitled  unto  or  main- 
tain any  cause,  action,  or  suit  for,  or  recover,  either  in  law  or  e(iuity,  any  aum  or  auma  of 
money,  debt  or  demands  whatsoever,  for. or  on  account  of  any  spirituous  liquors,  unless  such 
debt  shall  have  really  and  bona  Jlde  been  contracted  at  one  time,  to  the  amount  of  20t.  or 
upwarda ;  nor  ahall  any  particular  article  or  item  in  any  account  or  demand  for  distilled  api- 
rituous  liquors  be  allowed  or  maintained,  where  the  liquors  delivered  at  one  time,  and  men- 
tioned in  auch  article  or  item,  shall  not  amount  to  the  full  value  of  20«.  at  the  least,  and  that 
without  fraud  or  covin,  and  where  no  part  of  the  liquors  eo  eold  or  delivered  ahall  have  been 
returned,  or  agreed  to  be  returned,  directly  or  indirectly.'*  This  act  then  goea  on  to  prohibit 
the  receiving  of  pled||fea  aa  aecurity  for  payment  for  spirits. 

In  the  case  of  Otlpm  «.  Rendle,  Selw.  N.  P.  61,  it  waa  held,  that  if  part  of  the  demand  wpa 
iM>t  far  apirita,  that  part  misht  be  recovered,  although'  the  other  itema  of  the  account  were  for 
^irita.  and  not  recoverable  by  reason  of  thia  act. 

In  the  case  of  Jackson  v.  Attrill,  Pea.  N.  P.  C.  181,  it  was  held,  that  the  atat.  24  Geo.  42, 
c.  40,  aect.  12,  did  not  apply  to  caaea  where  the  apirita  were  bought  for  the  purpoae  of  being 
•old  again. 

In  the  caae  of  Bumyeat  v.  Hutchioaon,  5  B.  &  A.  241,  there  wu  a  charge  imder  SOt  •  for 
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»piritaoui  liquors  supplied  to  the  defendant's  guests.  This  formed  an  item  in  a  taTem  bill  fer 
an  entertainment.  It  was  contended  that  these  liquors  were  only  incidental  to  the  entertaio 
ment,  but  Abbott,  C.  J.,  said,  *'  The  words  of  the  act  are  free  from  doubt.  They  contain  a 
general  and  absolute  prohibition  of  the  sale  of  spirits,  unless  delivered  in  quantities  amountiog 
to  more  than  20t.  in  value  at  one  time.  We  are  however  desired  to  narrow  the  construction  by 
introducing  the  qualifications  of  a  sale  to  the  consumer  himself,  and  by  confining  it  to  the  case 
where  the  spirits  have  been  sold  alone.  But  it  would  be  a  great  evil  to  introduce  such  quah- 
fications ;  and  I  think,  if  we  did  so,  we  should  probably  defeat  the  intentions  of  the  legis- 
lature." 

In  the  case  of  Scott  «.  Gilmore,  3  Taunt.  226  (decided  in  the  year  1610),  it  was  held,  that  a 
bill  of  ezchanse  given  partly  for  spirits,  furnished  in  less  quantities  than  to  amount  to  20s.  at  a 
time,  was  void ;  however,  in  the  following  year.  Lord  Ellenboroogh,  in  the  *case  of 
Spencer  v.  Smith,  3  Camp.  9,  held  the  contrary.  And,  in  the  case  of  Dawson  «.  Rem-  [*369 
nant,  6  Esp.  24,  where  items  of  this  kind  had  been  allowed  in  an  account  settled 
between  the  parties,  Sir  James  Mansfield  permitted  the  plaintiff  to  recover  the  balance 
struck  by  the  parties,  without  deducting  these  items.  His  jLordship,  however,  reserved  the 
point,  but  it  seems  never  to  have  been  moved. 

In  the  marginal  note  of  the  case  of  Scott  v.  Gilmore,  it  is  said,  that  "  the  statute  24  Geo.  2, 
.  40,  s.  12,  making  illegal  the  sale  of  spirits  in  less  quantities  than  20*.  value,  unless  paid  for, 
ts  mixed  with  water."    That  is,  however,  hardly  borne  out  by  the  case. 


extends  to  spirits 

because  the  bill  of  exchanse  in  that  case  was  given  for  money  lent,  *'  for  spirits  and  spirits 

mixed  with  water,"  furnished  in  quantities  not  amounting  to  20«.  at  one  time.    Now,  ftcoord- 

inff  to  that  case,  the  spirits  alone  would  have  vitiated  the  oill.    However,  in  the  case  of  Gilpin 

«.  Rendle,  the  plaintiff  was  not  allowed  to  recover  for  "grog,"  which  appears  to  decide  this 

point. 


BIFORE  MB.   JU8TICB  PABK. 


HEX  t;.  HANNAH  HARLEY.     August  11. 

If  a  servant  put  poison  into  a  coffee-pot  which  contains  oofiee,  and,  when  her  mtstreas  comes 
down  to  breakfast,  the  servant  tells  the  mistress  that  she  has  put  the  coffee-pot  there  for  her 
(the  mistress 's)  breakfast,  and  the  mistress  drink  the  poisoned  coffee — This  ui  a  "  causing 
the  poison  to  be  taken,"  within  the  stat.  9  Geo.  4,  c.  31,  s.  11,  and  the  servant  is  therefore 
indictable  under  that  act.  Semblet  that  this  is  also  an  '*  administering,"  within  that  act;  as. 
to  constitute  an  administering,  it  is  not  necessary  that  the  poison  should  be  delivered  by  the 
hand  of  the  party. 

Indictment  on  the  stat.  9  Geo.  4,  o.  81,  s.  11.  The  first  coant  chuged 
thftt  the  prisoner  did  *^  administer,  and  cause  to  be  administered,  to  Sarah  Smith, 
fto.,  a  certain  deadly  poison  called  oxjde  of  arsenic."  The  third  count  charged 
that  the  prisoner  did  "  cause  to  be  taken"  bj  the  said  Sarah  Smith  oxjde  of 
arsenic.  And  the  fifth  count,  that  the  prisoner  "  did  attempt  to  administer^'  to 
the  said  Sarah  Smith  oxjde  of  arsenic.  The  second,  fourUi,  and  sixth  counts 
were  similar  to  the  first,  third,  and  fifth,  except  that  thej  stated  the  poison  to  be 
white  arsenic. 

The  evidence  of  Mrs.  Smith  was  as  follows — "I  got  up  at  about  7  o'clock. 
The  kettle  was  on  the  fire,  and  the  coffee-pot  was  bj  the  side  of  the  grate.  I 
told  the  prisoner  that  she  had  better  get  her  breakfast,  as  I  thought  she 
^needed  it  by  that  time.  She  said,  she  would  not  have  any,  it  was  in-  r^'jn 
tended  for  me.  I  said  to  her  aeain,  <  Did  you  put  it  for  me  V  and  she  *- 
said  <  Yes.'  I  then  toasted  a  slice  off  a  roll,  and  was  going  to  put  out  some  tea; 
but,  on  the  prisoner  telling  me  that  the  coffee  was  for  me,  I  put  the  tea-pot 
down,  and  asked  James  Thomas  if  he  would  have  tea  or  coffee ;  and  he  sajine 
he  should  like  some  coffee,  I  poured  out  some  for  him  and  for  myself;  and  I 
drank  it.  I  poured  out  a  second  cup  for  both,  James  Thomas  drank  about  half 
his,  and  I  drank  the  whole  of  mine.  James  Thomas  complained  that  his  coffee 
made  him  sick,  and  he  left  the  room.  I  felt  quite  well  at  this  tim^,  but  in  abou^ 
five  minutes  I  became  very  ill  indeed,"  &o.  &c. 

It  was  distinctly  proved,  that  this  coffee-pot  contained  arsenic  mixed  with  the 
ooffee. 
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C.  PhiUips,  for  the  prisoner.  I  submit  that  there  is  in  this  case  no  ^videnoc 
of  an  administering ;  there  is  no  proof  that  the  prisoner  handed  this  coffee  to 
Mrs.  Smith.  The  mere  mixing  of  poison,  and  leaving  it  in  some  place  for  the 
person  to  take  it,  is  not  sufficient  to  constitute  an  administering ;  it  must  be 
given  into  the  hand  of  the  party.  In  the  case  of  Rex  v.  Cadman,  R.  &  M.  C. 
C.  R.  114,  it  was  considered  that  the  swallowing  of  the  poison  was  not  essen- 
tial, but  that  some  of  the  poison  must  be  applied  to  the  person  to  whom  it  is 
administered ;  and  that  case  clearly  shows,  that  the  delivery  of  the  poison  to  the 
hand  of  the  party  is  the  main  ingredient  of  the  offence }  and  that,  if  the  poison 
had  been  laid  down,  or  left  in  a  place  to  which  the  prosecutrix  had  access,  that 
would  not  have  been  sufficient. 

Mr.  Justice  Park.  There  is  another  report  of  the  case  of  Rex  v.  Cadman, 
Carr.  Supp.  237,  and  the  two  reports  differ  materially.  My  memory  is,  that 
Mr.  Carrington's  report  is  accurate,  and  that  the  Judges  held,  that  it  was  no 
administering,  unless  the  poison  was  taken  into  the  stomach. 
*3711  *^'  ^^^^^^P*'  ^J  argument  is,  that  unless  there  was  a  manual  delivery 
^   to  the  party,  it  is  not  sufficient. 

Mr.  Justice  Park.  If,  according  to  the  report  you  have  cited,  the  delivery 
into  the  hand  is  not  enough,  and  the  taking  it  into  the  stomach  is  immaterial, 
I  can  hardly  say  what  would  be  enough  in  any  case.  If  I  call  in  a  physician, 
and  he  writes  his  prescription,  and  I  take  the  medicines,  is  that  not  an  admi- 
nistering by  him  ? 

C.  PhxRips,  That  is  an  act  done  by  the  physician.  To  constitute  an  admi- 
nistering it  must  be  given  and  also  taken. 

Mr.  Justice  Park.  I  have  my  own  note  of  the  case  of  Rex  v.  Cadman. 
That  being  a  case  on  a  Welch  circuit,  we  certify  our  opinion  under  our  hands. 
The  Welch  Judges  have  no  right  to  reserve  cases  directly  for  the  opinion  of  the 
twelve  Judges.  They  petition  his  Majesty,  who  refers  the  matter  to  us,  and 
we  sign  a  letter  stating  our  opinion ;  and  of  all  such  letters  Lord  Tenterden 
keeps  copies.  My  note  of  the  case  is,  that  the  Judees  were  unanimously  of 
opinion  that  the  poison  had  not  been  administered,  because  it  had  not  been 
taken  into  the  stomach,  but  only  into  the  mouth. 

G.  Phillips.  Administering  is  an  act.  Suppose  the  poison  had  been  mixed 
and  laid  by  for  a  month,  and  that  a  stranger  had  gone  in  and  taken  it.  If  that 
stranger  had  died,  it  would  no  doubt  have  been  murder ;  but  still  there  is  no 
administering :  and  the  indictment  in  such  a  case  would  charge,  not  an  admi- 
nistering, but  that  the  prisoner  did  maliciously  lay  the  poison  in  a  certain  place, 
and  that  the  deceased,  not  knowing  it  to  be  poison,  took  it.  There  is  no  count 
in  this  indictment  which  does  not  require  an  agency  on  the  part  of  the  accused. 
A  '^  causing  to  be  taken,"  includes  an  act,  and  so  does  an  ''  attempt  to  admi- 
nister.'' 

*S721       *  Oor^9  for  the  prosecution.     I  was  counsel  in  the  case  of  Rex  v,  Cad- 
^   man,  and  my  recollection  coincides  with  your  Lordship's  note,  and  with 
Mr.  Carrington's  book.     I  submit  that,  in  the  evidence  of  Mrs.  Smith,  there  is 
evidence  to  go  to  the  Jury  oi^  all  the  counts. 

C.  Phillips.  When  a  new  offence  is  created  by  an  Act  of  Parliament,  we 
must  construe  it  to  the  very  letter. 

Mr.  Justice  Park  (in  summing  up).  There  has  been  much  argument 
whether,  in  this  case,  there  has  been  an  administering  of  this  poison.  It  has 
been  contended,  that  there  must  be  a  manual  delivery  of  the  poison,  and  the 
law,  as  stated  in  Messieurs  Ryan  &  Moody's  Report,  goes  that  way ;  but  as  my 
note  differs  from  that  report,  and  also  from  my  own  feelings,  I  am  inclined  to 
think  that  some  mistake  has  crept  into  that  report.  It  is  there  stated,  that  the 
Judges  thought  the  swallowing  of  the  poison  not  essential ;  but  my  recollection 
is,  that  the  Judges  held  just  the  contrary.  I  am  inclined  to  hold  that  there 
was  an  administering  here ;  and  I  am  of  opinion,  that,  to  constitute  an  admi- 
nistering, it  is  not  necessary  that  there  should  be  a  delivery  by  the  hand.  With 
respect  to  the  question^  whether  the  prisoner  **  did  cause  the  poison  to  be  taken" 
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by  Mrs.  Smith — it  hu  been  proyed,  that  she  sud  that  she  put  the  eoffee-pot 
down  for  Mre.  Smith,  and  that  upon  this  Mrs.  Smith  drank  some  of  the  coffee: 
and  if  you  believe  the  evidence  of  Mrs.  Smith,  I  am  of  opinion  that  this  is  a 
*^  causing  to  be  taken/'  within  this  Act  of  Parliament.  Verdict — ^Not  guilty. 

Corbety  for  the  prosecution. 

C.  PhiUipSf  for  the  prisoner. 

[Attorneys — DtuMey^  and  Aaterl^.ll 

By  the  stat.  9  Geo.  4,  c.  31,  ■.  11,  it  is  enacted-^'*  That  if  any  peraon  HiilawfiiUy  and  mail- 
cioaaly  ahall  adminiater  or  Attempt  to  ^administer  to  anv  peraon,  or  ahali  cause  to  be 
taken  by  any  person,  any  poison  or  other  destructive  thing,  or  shall  unlawfully  and  [^373 
maliciously  attempt  to  drown,  sufibcate,  or  strangle  any  person,  or  shall  unlawfully  and 
maliciously  shoot  at  any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  maimer, 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  peraon,  or  shall  unlawfully  and  mali- 
ciously stab,  cut,  or  wound  any  peraon,  with  intent,  in  any  of  the  cases  aforesaid,  to  muxd«f 
such  peraon,  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  audi 
offender,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  aa  a  felon." 


BEX  V.  HUGHES  and  Othexs.    Au^ua  11. 

Twelve  persons  were  indicted  for  a  riot  and  assaulting  J.  W.  The  indictment  did  not  con- 
clude in  terrorem  populi.  Several  of  the  defendants  had  been  convicted,  and,  at  an  ensuing 
assize,  at  which  the  remaining  defendants  were  tried,  there  was  evidence  that  they  had 
joined  in  the  riot,  but  there  was  no  proof  of  any  assault,  except  the  words  **j)o.  se.,**  and 
**^tZ<y,**  written  on  the  indictment,  over  the  names  of  the  convicted  defendants: — HeU, 
that  this  was  no  proof  of  an  assault  as  against  the  present  defendants,  and  that  the  present 
defendants  could  not  be  convicted  of  the  riot  only,  aa  the  indictment  did  not  conclude  ta  tf- 
rorcm  pajmit. 

Inbictmsnt  against  twelve  defendants  for  a  riot  and  assault.  The  indictment 
charged  that  the  defendants  unlawfully,  riotously,  and  routously  did  assemble 
together  to  disturb  the  peace ;  and,  being  so  assembled  and  gathered  together, 
in  and  upon  one  John  Watson,  unlawfully,  riotously,  and  routously  did  make  an 
assault.  It  then  stated  that  the  defendants  beat  Mr.  Watson,  and  tore  down  a 
booth.  The  indictment  did  not  conclude  in  terrorem  populi, (a)  Some  of  the 
defendants  who  had  been  in  custody,  were  convicted  at  the  previous  aasiaes,  but 
the  remainder  of  them  had  traversed  to  the  present  assiae. 

Evidence  was  given  to  show,  that  there  had  been  a  considerable  riot  on  Uie 
race'^ourse  at  Shrewsbury,  in  which  a  booth  belonging  to  the  prosecutor  had 
been  pulled  down  and  torn  to  pieces ;  but,  owing  to  the  absence  of  the  prosecu- 
tor, no  evidence  was  given  of  any  assault  upon  him. 

<  OurtDood,  and  Oochon,  objected — ^That,  as  there  was  no  proof  of  any  assault, 
the  defendants  were  entitled  to  be  acquitted,  because  the  indictment  did 
not  conclude  in  terrorem  populi.  If  the  assault  had  been  proved,  the  parties 
*might  have  been  convicted  of  that ;  but,  as  it  was  not,  th^  only  evi-  r^yj 
dence  was  of  a  riotous  assembling  and  destroying  the  tent,. and  they  con-  ^ 
tended  that  the  parties  could  not  be  found  guilty  of  that  part  of  the  charge, 
because  the  indictment  did  not  impute  it  to  have  been  done  in  terrorem  pcpulL 

Busby f  contra.  By  the  indictment  itself  it  appears,  that  several  of  the  defend- 
ants have  been  convicted  of  a  riotous  as8ault.(6)  It  is  therefore  proved  by 
the  record,  that  an  assault  was  committed  on  the  prosecutor.  By  the  other 
evidence  we  have  shown,  that  the  defendants,  who  are  now  on  their  trials,  were 
active  in  the  riot ;  and,  as  in  misdemeanor  all  are  principals,  I  submit  that  we 
are  in  a  condition  to  ask  a  verdict  of  guilty. 

Mr.  Justice  Park.  The  conviction  of  other  parties  is  no  proof  of  the  assault, 
as  against  these  defendants ;  and  without  proof  of  tiie  assault,  I  am  of  opinion, 

(a)  The  indictment  was  in  the  form  given  in  Arch.  Cr.  L.,  for  an  indictment  for  a  riot  and 
assault. 

(6)  Aa  to  several  of  the  defoodanta,  the  indictraeat  had  jis.  ta.  and  "guilty"  imttaa  ovar 
their  names. 
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that  these  defendants  cannot  be  convioted  of  the  riot,  as  the  indiotment  doei 
not  conolnde  in  terrorem  populi.    The  defendants  mnst  be  aocjuitted. 

Verdict — ^Not  goiltj. 
C.  PhUHpif  and  Btuby,  for  the  prosecution. 

Gurtoood,  Bather^  Corbet^  and  Oods<m^  for  the  respective  defendants. 
[Attorneys — Armairong^  for  the  prosecution^  and  Loxdale^  and  AsUrUyf  for  the 

respectiye  defendants.] 


♦375]  *GLOUCESTEK  ASSIZES. 

BIFORS  MB.  JtTSnCB  PABK. 


WHITTUCK  V.  WATEBS.    Aagiaait  24. 

In  an  action  for  use  and  occupation  by  the  reversioner,  against  a  person  who  had  been  tenant 
for  years,  determinable  on  three  hves ;  a  register  of  onrials  of  a  Wesleyan  chapol,  is  not 
admissible  to  prove  the  death  of  one  of  the  eetCvit  t^e  ete  ^  nor  is  the  eviaenee  of  a  witness 
who  heard  in  the  family  that  another  of  the  eetftcts  ose  vte  was  dead.  Semlle^  that  a  copy 
of  an  inscription  on  a  tomb^stone  in  the  bttrial-gronnd  of  a  Wesleyan  chapel  is  also  not  evi- 
dence for  this  purpose. 

Action,  for  the  use  and  occupation  of  certain  property  which  had  be^ 
demised  to  the  defendant  for  a  term  of  years,  determinable  on  three  lives.  It 
was  opened  on  the  part  of  the  lessor  of  the  plaintiff,  that  all  the  three  ceAtuis  que 
vie  had  died  before  the  time  firom  which  the  plaintiff  claimed  for  the  use  and 
occupation. 

To  prove  the  death  of  one  of  them,  a  witness  produced  an  examined  extract 
from  tne  register  of  burials,  at  the  Wesleyan  Chapel  at  Kingswood. 

Mr.  Justice  Park.  I  cannot  receive  the  registers  of  the  Wesleyan  chapel  as 
evidence  of  the  death. (a) 

The  same  witness,  to  prove  the  same  death,  produced  a  copy  of  an  inscription 
from  a  tomb-stone  in  the  burial-ground  adjacent  to  the  same  chapel. 

Mr.  Justice  Park.  I  entertain  very  mat  doubts,  whether  this  inscription  is 
receivable  in  evidence.  However,  I  will  not  reject  it,  and  will  let  the  ca^ 
proceed. 

*^7B1       *^^  evidence  as  to  the  death  of  another  of  the  cestuis  que  vie^  iria 
-'  merely  that  the  witness  had  heard  in  the  family  that  the  person  was  dead. 

Mr.  Justice  Park.  That  will  not  do.  This  is  not  a  question  of  pedigre^i 
where  hearsay  in  the  family  is  admissible. 

This  evidence  was  therefore  rejected. 

Another  witness  proved  that  he  had  said  to  the  defendant,  ^'  Why  did  you  tt6t 
get  your  lease  renewed  before  all  the  lives  had  dropped  f"  and  that  the  defend- 
ant had  replied,  *'  The  lives  had  dropped,  and  I  did  not  know  of  it.*' 

Mr.  Justice  Park.  I  will  leave  the  case  to  the  Jury  on  this  admission ;  btit 
I  shall  also  tell  the  Jury,  that  the  defendant  was  speaking  of  a  fact  which  did 
not  appear  to  be  within  his  own  knowledge ;  and  that,  therefore,  it  is  highly 
probable,  that  he  said  the  lives  had  dropped,  only  because  some  one  had  totd 
him  so. 

Russell,  Serjt.,  elected  to  be  nonsuited.  Nonsuit.(&) 

(A)  The  Fleet  registers  hsve  been  repeatedly  held  not  to  be  admissible  in  evidence  to  proy* 
a  naarriage.  In  the  case  of  Leader  v.  Barry,  1  Esp.  353,  Lord  Kenyon  would  not  receive  an 
examined  copy  of  the  register  of  marriages  at  the  Swedish  atnbassador's  chapel  at  Paris,,  ha 
proof  of  a  marriage.  And  in  the  case  of  Hnet  «.  Le  Mesurier,  1  Cox,  Ca.  275,  it  was  helUt 
that  a  copy  of  a  register  of  baptisraa,  kept  in  the  Island  of  Guernsey,  was  not  admissiUo. 

ih)  By  the  stat.  19  Car.  2,  c.  6,  persona  on  whose  lives  estates  are  held,  are  to  be  considered 
as  dead,  if  they  be  absent  seven  years,  and  there  ii  no  p^gof  that  they  are  ^ve.    And*  hf  Im 
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RuueUy   Seijt.,  and  TcU/ourd,  for  the  plaintiff. 
CampheUy  for  the  defendant. 

[Attorneys —  Whittuck  &  -S.,  and  Cary  dc  Cran.^ 

statute  6  Ann.  c.  18,  the  reversioner,  or  person  interested,  may,  once  a  year,  by  an  applicatnw 
to  the  Court  of  Chancery,  supported  by  afBdavit,  compel  the  production  of  the  person  on 
whose  life  the  estate  is  held  ;  and  if  the  person  be  not  produced,  the  reversioner  may  enter  on 
the  lands.  As  to  when  a  party  shall  be  presumed  to  be  dead,  see  the  case  ot  Doe  d.  Oldnall 
«.  Deakin,  3  C.  &  P.  402. 


*BKVORE  BOL.  JUSTICl^  BOSANQUET.  [^377 


REX  V.  JOHN  BLICE.    Augtut  26. 

If  an  indictment  against  a  receiver  state  the  principal  felony  to  have  been  committed  by  A.  B., 
whstever  would  have  been  evidence  of  the  principal  felony  to  convict  A.  B.,  is  receivable  to 
prove  this  allegation  on  the  trial  of  the  receiver,  but  is  not  conclusive.  Therefore,  if  A.  B 
confessed  the  principal  felony,  that  confession  is  admissible  on  the  trial  of  the  receiver,  tr 
prove  the  commission  of  the  principal  felony.  iSemUe,  that  the  stealing  of  brass,  fixed  u 
tomb-stones  in  a  church-yaltl,  is  a  felony  within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  i4. 

Indiotmxnt  for  receiving  stolen  brass.  The  first  connt  of  the  indictment 
stated,  that,  one  Edwin  Smith,  at  the  General  Quarter  Sessions,  &c.,  was  con- 
▼ioted  of  stealing  brass,  fixed  in  the  churoh-yard  at  Minchinhampton,  that  being 
a  "  place  dedicated  to  public  use,"  and  that  the  prisoner  received  it,  knowing  it 
to  be  stolen.  In  another  count,  the  stealing  was  stated  to  be  by  a  certain  ill- 
disposed  person  to  the  jurors  unknown. 

Evidence  was  given  that  the  brass  was  fixed  into  many  of  the  tomb-stones  in 
the  church-yard  at  Minchinhampton,  and  that  it  had  been  stolen,  and  it  was  abo 
proved  that  a  considerable  portion  of  the  brass  was  found  in  the  house  of  the 
prisoner.  To  prove  that  the  brass  was  stolen  by  Edwin  Smith,  an  examined 
copy  of  the  record  of  his  conviction  was  put  in,  and  by  that  it  appeared  that  ho 
had  pleaded  guilty. 

LudlotOj  Serjt,  and  Tal/ourd,  for  the  prisoner.  This  is  a  judgment  against 
the  principal  by  confession.  Now,  the  accessary  is  not  bound,  even  by  a  ver- 
dict against  the  principal,  and  still  less  is  he  bound  by  a  confession.  There  is 
no  evidence  of  the  guilt  of  the  principal,  except  his  own  confession,  which  is  not 
evidence  against  the  accessary ;  and,  with  respect  to  the  count  which  charges 
that  the  brass  was  stolen  by  a  person  unknown,  that  must  fail,  because  the  pnn- 
eipal  is  known.  There  is  another  objection,  which  is  this,  the  stealing  of  this 
brass  is  not  a  felony.  By  the  stat.  7  &  8  Geo.  4,  o.  29,  s.  44,  it  is  enacted, 
that  if  any  person  shall  steal,  &c.,  any  brass,  &c.,  fixed  for  a  fence,  "  to  any 
dwelling-house,  garden,  or  area,  or  in  any  square,  street,  or  other  place  dedicated 
io  public  use  or  ornament,  every  such  offender  shall  be  guilty  of  felony."  The 
prosecutor  relies  on  the  words,  <'  place  dedicated  to  public  use,"  and  if  this  case 
does  not  come  within  those  '''words,  it  is  neither  within  the  act  of  par-  i^cotq 
iiament,  nor  is  it  the  offence  charged  by  this  indictment.  The  word  1- 
place,  in  the  statute,  being  joined  with  the  words,  square  and  street,  must 
clearly  mean  a  place  ejtudem  generrsy  and  not  a  church-yard. 

Mr.  Justice  Bosanquet.  There  is  no  doubt  that  the  accessary  may  controvert 
the  guilt  of  the  principal ;  but  I  take  it,  that  whatever  is  evidence  against  the 
principal,  is  primd  facie  evidence  of  the  principal  felony,  as  against  the  aooee- 
sary ;  and  if  the  principal  is  convicted  on  his  own  confession,  that  la  primd  facU 
svidence  of  his  guilt  as  against  the  accessary,  but  not  conclusive.  If  this  objee- 
lion  were  valid,  it  would  set  up  the  last  count  of  the  indictment,  because,  if  this 
is  not  evidence  as  to  the  person  who  stole  the  brass,  there  is  no  evidence  to  show 
who  did  it.    Though^  I  agree  ihat^  if  an  offence  is  charged  to  have  hwn  com- 


378]         4  Carrington  &  Payne.  663 

niitted  by  a  person  unknown  as  principal,  and  it  appear  that  he  is  known,  the 
prosecution  must  fail.  With  respect  to  the  other  point — this  statute,  which  is 
rather  peculiarly  worded,  makes  it  an  offence  to  steal  brass  fixed  in  any  square, 
atreet,  or  other  place,  dedicated  to  public  use  or  ornament ;  and  I  think  that  a 
church-yard  is  a  place  of  that  kind,  within  the  meaning  of  this  act.  If  the 
prisoner  is  convicted,  I  do  not  say  that  I  will  reserve  the  point,  but  I  will  take 
it  into  further  consideration.  The  prisoner  was  acquitted  on  the  merits. 

Madeany  for  the  proseoution. 

Imdlow,  Serjt.,  and  Tal/ourdf  for  the  prisoner. 

[Attorneys ,  and  Mmtman.'] 

By  the  stat.  7  &,  8  Geo.  4,  c.  29,  s.  44,  it  is  enacted—**  That,  if  any  person  shall  steal  or  rip, 
cut  or  break,  with  intent  to  steal,  any  glass  or  wood-work  belonging  to  any  buildine  whatso* 
ever,  or  any  lead,  iron,  copper,  brass,  or  other  metal,  or  any  utensil  or  fixture,  whether  made 

of  metal  or  other  material,  respectively  fixed  in  or  *to  any  building  whatsoever,  or 
*379j  anything  made  of  metal  fixed  in  any  land  being  private  property,  or  for  a  fence  to  any 

dwelling-house,  garden,  or  area,  or  in  any  sauare,  street,  or  other  place  dedicated  to 
public  use  or  ornament,  every  such  offender  shall  be  guilty  of  fek)ny,  and,  being  convicted 
thereof,  shall  be  liable  to  be  punished  in  the  same  manner  as  in  the  case  of  simple  larceny ; 
and  in  case  of  any  such  thing  fixed  in  any  square,  street,  or  other  like  place,  it  shall  not  be 
necessary  to  allege  the  same  to  be  the  property  of  any  person." 


REX  o.  STONE  and  Others.     August  27. 

If,  in  an  indictment  for  compounding  felony,  it  hh  averred  that  the  defendant  did  desist,  and 
fi-om  that  lime  hitherto  hatn  desisted  fi'om  all  further  prosecution ;  and  it  appear,  that  after  the 
alleged  compounding,  he  prosecuted  the  offender  to  conviction,  the  Judge  will  direct  an 
acquittal. 

Indictment  for  compounding  a  felony.  The  indictment  stated,  that  Selina 
Smart  had  stolen  various  articles  (which  were  enumerated)  from  the  defendant 
Stone,  and  that  he  and  the  other  two  defendants  did  compound  the  said  felony 
with  S.  S.,  and  did  take,  exact,  and  receive  from  S.  S.,  a  sum  of  6^.  16s.,  for  com- 
poundiDg  the  same ;  and  that  the  defendants  ''  did  desist,  and  from  that  time 
hitherto  have  desisted^  from  all  further  prosecution  of  the  said  S.  S.,  for  the 
felony  aforesaid." 

JuUice^  for  the  prosecution,  opened — ^That  Selina  Smart  and  her  sister  had 
been  in  the  service  of  the  defendant  Stone,  who  found  in  their  possession  some 
articles  that  he  claimed  to  be  his ;  that  the  defendant  Stone  charged  them  with 
stealing  those  articles,  and,  having  paid  Selina  Smart  a  sum  of  6^.  16«.,  which 
was  the  amount  of  her  wages,  he  left  the  room,  telling  the  other  defendants  to 
settle  with  Selina  Smart  and  her  sister ;  and  that  the  other  defendants  then  told 
Selina  Smart  and  her  sister,  that  they  would  be  both  transported  if  they  did  not 
go  away  and  leave  the  money ;  that  they  accordingly  did  leave  the  money,  and 
afterwards  went  before  a  magistrate  to  try  to  recover  their  wages;  but  these 
circumstances  coming  to  the  knowledge  of  the  defendant  Stone,  he  preferred  an 
^OQM  indictment  ^against  Selina  Smart  and  her  sister,  for  robbing  him ;  upon 
-'  which  indictment  they  were  convicted. 

Mr.  Justice  Bosanquet.  The  present  indictment  charges,  that  the  defend- 
ants compounded  a  felony,  and  '^  did  desist  and  from  that  time  hitherto  have 
desisted  from  all  further  prosecution  of  the  said  Selina  Smart."  Now,  I  under- 
stand you  to  state,  that,  so  far  from  that  being  the  case,  Selina  Smart  has  been 
actually  convicted  on  the  prosecution  of  this  very  defendant. 

Carrington^  for  the  defendants.  Both  Selina  Smart  and  her  sister  were  tried 
at  the  last  Assizes,  before  Mr.  Baron  BoUand,  and  convicted. 

Mr.  Justice  Bosanquet.  Then,  I  am  of  opinion,  that  this  case  cannot  be 
supported.    The  defendants  most  be  acquitted.  Yeidioi — ^Not  guilty. 
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JusiuXf  for  the  prosecution. 
CarringUmj  for  the  defence. 

[Attomeys-r--fiarm€r;  jun.^  and  Hi  PoweES] 

In  some  of  the  precedents,  the  alleffation  that  the  party  haa  not  proaeeated  the  ofiender,  it 
omitted,  but  it  may  be  a  question,  whether  an  indictment  so  framed  would  be  good ;  became 
the  offence  against  the  public  ia  not  the  taking  of  money  from  a  thief,  but  the  letting  such 
thief  escape  without  punishment.  Indeed,  if  this  allegation  had  been  mere  surplusage,  and 
put  in  as  a  matter  of  aggravation,  as  ia  aometimea  done  in  indictmenta  for  miadameinor,  the 
learned  Judge  would  not  have  stopped  the  case  on  this  objectioQ. 
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REX  V.  WOOD  and  Another.     Avgual  26. 

Breaking  a  person's  collar  bone,  and  bruising  him,  is  not  a  wounding  within  the  stat.  9  Geo* 

4,  c.  31,  8.  12. 

Indictment  on  the  stat.  9  Geo.  4,  c.  81,  s.  12,(a)  for  feloniously  and  mali- 
ciously tDounding  Decimua  BeBt,  with  a  hammer,  with  intent  to  murder  him. 
There  were  other  counts,  laying  the  intent  to  be— to  disable  him,  to  do  him 
some  grievous  bodily  harm,  &c. 

The  prosecutor  stated,  that  hearing  cries  of  murder,  he  went  to  the  house 
where  the  prisoners  were,  and  that  they  struck  him  repeatedly  with  a  hammer, 
and  an  iron  instrument,  called  a  sticking  bar,  which  is  used  in  the  pin  tiade. 
He  further  stated,  that  his  collar  bone  was  broken,  and  *the  ends  of  that  pMo^ 
bone  injured,  that  his  back  and  loins  were  bruised  tremendously,  and  ■- 
his  head  was  very  sore. 

Watsony  for  the  prisoner,  submitted  that  this  was  not  a  wounding^  as  the  skin 
was  not  broken. 

Mr,  Justice  Pa&k  allowed  the  case  to  go  to  the  Jury,  who  convicted  both 
the  prisoners;  and  his  Lordship  reserved  the  point  for  the  opinion  of  the 
Judges. 

JmHce,  fdur  tiie  prosecntion. 
.    Wdt9on,  for  the  prisoners. 

[Attorneys — Dance^  and  Fiptan,^ 


In  the  ensuing  term,  it  was  decided  by  the  Judges,  that  this  was  not  & 
wounding(&)  witMn  this  act. 

(a)  By  the  stat,  9  Geo.  4,  e.  31,  a.  \%  it  is  enacted— "  That,  if  any  persoo  aniawfeUy  sad 
maliciously  shall  ahoot  at  any  person,  or  shaU,  by  drawing  a  trigger,  or  in  any  other  msnner. 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  ma- 
liciously stab,  cut,  or  wound  any  person,  with  intent,  m  any  of  the  cases  aforesaid,  to  maiv 
disfigure,  or  disable  such  person,  or  to  do  some  other  grievous  bodily  harm  to  such  person,  or 
with  intent  to  resist  or  prevent  the  lawful  apprehenaion  or  detainer  of  the  party  so  ofiendiog, 
or  of  any  of  his  accomplices,  for  any  offence  for  which  he  or  they  may  respectively  be  liable 
by  law  to  be  apprehenoed  or  detained,  every  such  offender,  and  every  person  oounselline*  ^^• 
ing,  or  abetting  auch  ofiender,  shall  be  guiUy  of  felony ;  and,  being  convicted  thereof;  shall 
suffer  death  as  a  felon  :  Provided  always,  that  in  caae  it  shall  appear,  on  the  trial  of  any  |>ersea 
indicted  for  any  of  the  ofl*ences  above  specified,  that  such  acts  of  shooting,  or  of  attempting  to 
discbarge  loaded  arms,  or  of  stabbing,  cutting,  or  wounding  aa  aforesaid,  vrere  comroitied 
under  such  circumstances,  that,  if  death  had  enaaed  therefrom,  the  aame  would  not  in  law 
have  amounted  to  the  crime  of  nuider,  in  every  «uch  ease  the  person  ao  indicted  ahall  be  ac- 
quitted of  felony.*'  ^ 

(6)  Dr.  Johnson,  in  his  Bfctionary,  defines  a  wound  n>  be,  **  |i  hurt  by  violenee,**  but,  among 
medical  men,  the  term  wound  is  used  in  a  nrach  mere  limited  aenw. 

Mr.  Cooper,  in  his  Dictionary  of  Surgery,  tit.  **  Wound,"  saya,  "a  wound  maj  be  defined 
tc  be  a  recent  solution  of  continuity  in  the  soft  parts,  suddenly  occaaioned  by  ezteriMl  causff. 
•nd  gaoaraUy  attended  at  first  with  hemonhage." 
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*383]       •NORFOLK  SUMMER  CIRCUIT.  1830. 


BSrOEB  MR.   JU8TICS  LITTLEDALE,  AND    BIB.   JUSTICS  J.  PARKE. 


BUCKINGHAM  ASSIZES. 

BEFORE  MB.  JUSTICE  J.   PABKE. 


WHITAMORB  t;.  WATERHOUSB  and  Others.    Jxdy  20. 

In  an  action  on  the  case  against  stage  coach  proprietors  for  an  injury  done  by  the  mismanage- 
ment of  the  coach t  whereby  a  person  was  struck  by  the  luggage  on  the  coach ;  the  guard  of 
the  coach  is  not  a  competent  witness  for  the  defendants,  without  a  release ;  but  a  release 
given  by  one  of  the  defendants  is  sufficient. 

SaiMe,  that  in  such  an  action  the  proprietors  and  the  coachman  may  be  sued  jointly. 

Case  against  fourteen  defendants,  thirteen  of  whom  were  proprietors,  and  the 
fourteenth  the  coachman  of  the  Manchester  Defiance  coach,  to  recover  damages 
for  an  injury  received  bj  the  plaintiff  from  the  defendants'  coach.  The  first 
count  of  the  declaration  stated,  that  the  plaintiff  was  possessed  of  a  horse, 
which  he  was  riding  along  a  publio  highway,  and  that  the  "  said  defendants 
were  then  and  there  possessed  of  a  coach  and  certain  horses,  drawing  the  same, 
and  which  said  coach  and  horses  were  then  and  there  under  the  care  and  ma- 
nagement of  the  said  defendants,"  who  were  driving  the  same  along  the  highway. 
"  Nevertheless,  the  said  defendants  then  and  there  so  carelessly,  improperly, 
and  negligently  conducted  themselves,  in  and  about  the  driving,  directing,  and 
managing,  the  said  coach  and  horses,  that,  by  and  through  the  negligence  and 
improper  ooaduct  of  the  said  defendbats,  the  said  ooaoh  and  horses  were  then 
HiQOA-}  <^<1  there,  with  great  *force  and  violence,  driven  and  ran  towards  and 
-'  against  the  said  plaintiff  and  his  said  horse ;  and  certain  luggage  then  and 
there  upon  and  attached  to  the  said  coach,  then  and  there  struck  against  the 
said  plaintiff  and  his  said  horse,  and  threw  the  said  plaintiff  down,"  &c.  The 
second  count  stated,  that  the  plaintiff  was  possessed  of  a  horse,  and  was  riding, 
fte.,  and  that  all  the  defendants  were  possessed  of  a  ooaoh  and  horses,  "  which 
said  last-mentioned  coach  and  horses  were  then  and  there  under  the  care  and 
management  of  the  said  defendant,  John  Emerson,  as  the  servant  and  agent  of 
and  for  the  said  other  defendants;  and  which  said  defendant,  J.  E.,  was  then 
and  there,  as  such  servant  and  agent  as  aforesaid,  driving  the  said  last-mentioned 
coach  and  horses  in  and  along  the  said  highway,  to  wit,  in  the  county  afore-' 
said."  ''  Nevertheless,  the  said  defendants  so  carelessly,  improperiy,  and  negli- 
gently conducted  themselves  in  and  about  the  driving,  directing,  and  managing 
the  said  coach  and  horses,  that,  by  and  through  the  carelessness,  negligence, 
and  improper  conduct  of  the  said. defendants  in  that  behalf,  the  said  coach  then 
and  there  ran  and  struck  with  great  force  and  violence  against  the  said  plaintiff 
and  his  horse,"  &c. 

Kdljff  for  the  defendants,  submitted,  that  the  plaintiff's  counsel  must  elect 
either  to  proceed  against  the  coachman  or  the  proprietors ;  they  could  not  pro- 
ceed against  both. 

Mr.  Justice  J.  Parke.  I  never  saw  a  case  before  in  which  the  proprietors 
and  coachman  were  joined. 

Storks,  Serjt.,  and  Gunning,  for  the  plaintiff,  cited  the  case  of  Michel  v. 
Alestree.(a) 

(a)  2  Lev.  172.    This  was  an  action  on  the  caae  sgauist  a  master  and  aenrtnt,  for  an  acd- 
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*Mr.  Justice  J.  Parke.     I  think,  upon  the  ftuthoritj  of  that  case,  I,  r^ooc 
cannot  call  upon  the  plaintiff  to  discharge  either  the  proprietors  or  the  *- 
coachman.     The  question  will  he  hereafter  open  in  arrest  of  judgment. 

Upon  thiM^  Storks,  Seijt.,  for  the  plaintiff,  consented  to  the  acquittal  of  the 
coachman. 

For  the  defence,  the  guard  of  the  coach  was  called. 

Storks,  Serjt.,  ohjected  to  his  heing  examined  without  a  release,  as  he  was  so 
mixed  up  in  the  transaction,  as  to  he  prohablj  liable. 

Mr.  Justice  J.  Parke.     You  must  release  him. 

Kell^f  for  the  defendants.     We  have  not  fourteen  defendants  here  to  execute 
a  release. 

Mr.  Justice  J.  Parke.    One  will  do. 

The  guard  was  not  examined.  Verdict  for  the  defendants. 

Storks,  Serjt.,  and  Gunning,  for  the  plaintiff. 

Kdljf,  for  the  defendants. 

[Attorneys — Pearse,  and  LeighJ] 
. 
dent  caused  by  the  driving  of  ungovernable  horaea  in  Linoohi'a-iim-fieldfi ;  th«  master  wu  not 
present  at  the  accident,  but  the  plaintiff  recovered  against  both. 


♦BEDFORD  ASSIZES.  [*3S6 

BEFORE  IfR.  JUSTICE  LITTLEDALE. 


BEX  V.  BIBDSEYE.    July  24. 

A  prisoner  was  indicted  for  stealing  three  articlea.  It  appeared,  that,  having  taken  the  first 
article,  he  returned  in  about  two  minutes  and  took  the  second,  and  then  returned  in  half  la 
hour  and  took  the  third : — Held,  that  the  last  taking  was  a  diatinct  felony,  and  could  not  be 
given  in  evidence  with  the  other  two.  But,  that  the  interval  of  time  between  the  first  ud 
second  takings  was  so  short,  that  they  must  be  considered  as  parts  of  the  same  transactioo. 

Indictment  for  stealing  pickled  pork,  a  bowl,  some  knives,  and  a  loaf  of 
bread. 

It  appeared,  that  the  prisoner  entered  the  shop  of  the  prosecutor,  and  ran 
away  with  the  pork.  In  about  two  minutes  he  returned,  replaced  the  pork  in  ft 
bowl,  which  contained  the  knives,  and  took  away  the  whole  together,  threaten- 
ing destruction  to  any  one  who  followed  him.  In  about  half  an  hour  after,  he 
came  back  to  the  prosecutor's  shop,  and  took  away  the  loaf. 

Mr.  Justice  Littledale.  This  taking  away  the  loaf  cannot  be  given  in 
evidence  upon  this  indictment.  I  think  that  the  prisoner's  taking  the  pork, 
and  returning  in  two  minutes,  and  then  running  off  with  the  bowl,  must  be 
taken  to  be  one  continuing  transaction,  but  I  think  that  half  an  hour  is  too  long 
a  period  to  admit  of  that  construction.  The  taking  of  the  loaf,  therefore,  is  a 
distinct  offence. 

The  prisoner  was  acquitted,  the  learned  Judge  telling  the  Jury,  that  the 
felonious  intent  was  not  sufficiently  made  out. 

Smith,  for  the  prosecution. 

f Attorney — Eagles.^ 
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*387]  *REX  V.  HANNAH  KINGSTON.    July  26. 

A  girl  wos  charged  with  administering  poiaon,  with  intent  to  murder.  The  aurseon  said  to 
her,  *'  you  are  under  auapicion  of  tnia,  and  you  had  better  tell  all  you  know.'^  After  this 
ahe  made  a  statement  to  the  surgeon : — Held,  that  that  atatement  was  not  admissible  in 
evidence. 

Indictment  for  administering  arsenic  to  Eliza  Bates,  with  intent  to  mnrder 
her.  It  appeared,  that  the  surgeon  who  was  called  in  saw  the  prisoner,  and  said 
to  her,  jou  are  under  suspicion  of  this,  and  jou  had  better  tell  all  you  know ; 
and  after  this  she  made  a  statement  to  the  surgeon. 

Mr.  Justice  J.  Parke,  having  conferred  with  Mr.  Justice  Littledale,  held, 
that  evidence  of  this  statement  was  inadmissible.  Verdict — ^Not  gidltj. 

jHtintf  for  the  prosecution. 

Storksy  Seijt.,  for  the  prisoner. 

See  the  cases  referred  to,  Carr.  Supp.  58 ;  and  the  case  of  Rex  «.  Clewes,  ante,  p.  221. 


CAMBBIDGE  ASSIZES. 

BEFORE  IfR.  JUSTIOE  J.  PARKE. 


REX  V.  OEOROE  BRIGHT.    July  27. 

A.  went  to  a  house  at  night,  demanding  to  see  the  servant.  He  was  told  to  depart,  and  would 
not.  A  constable  was  sent  for,  and  A.  went  from  the  house  to  the  garden.  When  the  con- 
stable arrived,  A.  said,  that  if  a  light  appeared  at  the  windows  he  would  break  them  ;  upon 
which  the  constable  took  him  into  custody : — ^Held,  that  the  constable  was  not  justifiea  in 
80  doing. 

Indictment  for  stabbing  Thomas  Sell,  with  intent  to  murder  him.  The  in- 
dictment also  contained  a  count,  charging  the  intent  to  be,  to  resist  the  prisoner's 
lawful  apprehension. 

^..go-i  *It  appeared,  that  the  prisoner,  on  the  2d  of  July,  at  about  half-past 
*'  ten  o'clock  at  night,  came  to  the  house  of  a  person  named  Hagger,  and 
demanded  to  see  the  maid  servant.  Mrs.  Hag^r  desired  him  to  quit  the  house, 
which  he  refused  to  do,  and  the  prosecutor,  wno  was  a  constable,  was  sent  for. 
Before  the  prosecutor  came,  the  prisoner  left  the  house,  and  went  into  the 
garden.  In  about  twenty  minutes  the  prosecutor  came.  The  prisoner  did 
nothing  in  his  presence ;  but,  upon  the  prisoner  saying,  "  if  a  light  appear  at 
the  windows,  I  will  break  every  one  of  them,"  the  prosecutor  took  him  into 
custody ;  and  the  prosecutor  and  others  then  confined  his  hands  with  a  cord ;  the 
prisoner  borrowed  a  knife  to  cut  the  cord,  and,  in  endeavouring  to  cut  it, 
wounded  the  prosecutor. 

Smith,  for  the  prisoner,  submitted,  that  the  arresting  the  prisoner  was  illegal, 
as  nothing  had  been  done  by  him  in  breach  of  the  peace  in  presence  of  the 
nonstable. 

Mr.  Justice  J.  Parke.  I  think  that  the  detention  of  the  prisoner,  by  the 
prosecutor,  was  illegal.  There  was  no  breach  of  the  peace  when  the  prisoner  was 
taken  into  custody.  If  death  had  ensued  from  the  prisoner's  resistance,  it  would 
not  have  been  murder,  but  manslaughter.  Something  had  certainly  taken  place 
previously  to  the  arrival  of  the  constable ;  but  still,  when  he  did  arrive,  he  had 
no  charge  given  him  to  take  the  prisoner.  Verdict — ^Not  guilty. 

Munt,  for  the  prosecution. 

StnMf  for  the  prisoner. 

[Attorney  for  the  proeeontion*— CA^v^*] 
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•NOBWIOH  ASSIZES.  pSW 

BBfORE  MB.  JUSnCB  LITTLXDALB. 


WBIOHT  V.  WBIOHT.    AuguH  4. 

Where,  on  the  triel  of  an  isen*  out  of  the  Court  of  Chancery,  a  person  who  is  not  a  party  oa 
the  record  is,  by  order  of  that  Court,  "  to  be  at  liberty  to  attend  the  trial  of  such  issue  ;*'  tbe 
counsel  of  such  person  has  no  risht  to  address  the  Jury,  or  to  call  witneaaea ;  but  be  my 
croaa-ezamine  the  witneaaea  called  by  both  partiea,  and  auggeat  points  of  law. 

Issus  directed  by  the  Court  of  Chanoery  to  try  the  validity  of  a  will.  Under 
the  order  of  the  Court  of  Chanoery,  Ilenry  Wright,  one  of  the  legatees,  was  "to 
be  at  liberty  to  attend  the  trial  of  such  issue.'' 

After  Storks,  Serjt.,  had  addressed  the  Jury  for  the  defendant,  I^endergcui^ 
as  the  counsel  of  Henry  Wright,  claimed  a  right  to  address  the  Jury  for  his       " 
client. 

Storksy  Seijt.,  objected  to  this,  and  cited  tiie  case  of  Sir  Oresoiy  Page  Tomer, 
in  which  Firth,  Seijt.,  held  a  brief  ^^to  attend,"  and  in  which  Best,  C.  J.,  de- 
cided, that  he  had  no  right  to  address  the  Jury  or  call  witnesses. 

Mr.  Justice  Littledale  having  conferred  with  Mr.  Justice  J.  Parke,  decided, 
that  Ptendergcui  had  no  right  to  address  the  Jury,  or  to  call  witnesses  ]  bat 
that  he  might  cross-examine  the  witnesses  of  both  parties,  and  suggest  points 
of  law.  Special  verdict 

Andrewif  and  Austin,  for  the  plaintiff. 

&orkSf  Seijt.,  and  Kdly,  for  the  defendant. 

Preiidirgasty  for  one  of  the  legatees. 

[AttornieyB-^Somnden  A  Oomyn-^Bridge^'-^Ager  db  Bircham,^ 


*CBOWN  SIDE.  \*m 

BKIOBB  MB.  JUSncn  J.  PAEKX. 


REX  V.  SNOWLEY. 

Zmbenlement.  A.  waa  emplosred  to  lead  a  stallion,  and  he  was  to  charge  90s.  a  mare,  and 
not  take  less  than  209.  He  receired  a  anm  of  6c.  for  the  covaring  of  a  mare  which  he  did 
not  account  for : — Held,  no  embeiilement,  aa  thia  aam  waa  not  receiyed  *'  bj  Tirtue  of  bis 
employment.*' 

Embszzlxmxnt.  It  appeared,  that  the  prisoner  was  hired  by  the  prosecutor 
to  lead  a  stallion  round  the  country  during  the  season,  and  he  was  to  charge  for 
eaoh  mare,  30s.,  and  not  to  take  less  than  20«.  He  stated,  that  his  acooant 
contained  every  sum  due  to  his  master;  but  it  was  proved,  that  a  sum  of  Ckf 
which  was  the  whole  charge  he  had  m»de  for  covering  one  maie,  was  not  in- 
cluded in  his  account 

Mr.  Justice  J.  Parks  (having  conferred  with  Mr.  Justice  LittlsdaIiB}.  This 
is  not  an  embeulement.  To  constitute  a  embeulement,  the  prisoner  must  have 
received  the  money  by  virtue  of  his  employment;  and  as  it  was  his  dut^  to  take 
30«.,  and  not  less  than  20«.,  this  sum  of  6s.  was  not  received  by  him  by  virtue 
of  his  employment.    He  most^  therefbrOy  be  acquitted. 

Verdict — Not  guilty. 
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Rising,  for  the  proeecaiion. 
Palmer,  for  tke  prisoner. 

[Attoraeji^— 'CXtwO;  and  IhlmerJ] 


♦891]  *KBX  V.  WYMER* 

A  box  belonging  to  a  Benefit  Sooiety  was  stolen  from  a  room  in  a  public-house.  Two  of  the 
stewards  had  aeys  of  this  box;  and,  by  the  rules  of  the  societsr,  the  landlord  ought  to  have 
had  a  key,  bat  in  fact  he  had  not :— Held,  that  the  prisoner  might  be  convicted  on  a  count 
laying  the  property  in  the  landlord  alone. 

Indigtmsnt  for  burglary,  and  stealing  the  box  of  a  benefit  society.  All  the 
connts  in  the  indictment  except  one,  laid  the  property  to  be  in  one  of  the  stewards; 
and  that  one  in  the  landlord  of  the  public-house  where  it  was  kept.  It  appeared 
that  there  were  four  stewards  of  the  Society,  and  that,  by  the  rules,  th^  landlord 
ought  to  have  had  a  key  of  the  box,  but  in  fact  he  had  none.  The  box  was 
deposited  in  a  room  in  the  public-house,  and  two  of  the  stewards  had  each  a  key. 

Bir.  Justice  J.  Pabkb  intimated,  that  the  case  must  rest  on  the  count  which 
stated  the  property  to  be  in  the  landlord. 

Pdlmer,  for  the  prboner,  contended,  that  if  there  was  any  property  in  the 
landlord,  it  was  a  joint  property  between  him  and  the  stewards. 

Mr.  Justice  J.  Parkjb.  I  am  of  opinion  that  there  is  sufficient  evidence  to  go 
to  the  Jury  of  the  property  being  in  the  hmdlord  alone.        Verdict — &uilty. 

Pahner,  for  the  prisoner. 


*892]  •OLD  BAILEY  SESSION.     1830. 


BSFORB  MB.   BARON  QABROW,  AND  MB.  JUSTICE  J.  PARKS. 


REX  v.  BISPHAM.    Jidy  10. 

It  is  not  essential  that  witnesses  who  state  that  they  would  not  beliere  another  person  on  his 
oathf  should  have  ever  heard  such  person  give  evidence  upon  oath ;  as  the  real  question  is, 
whether  the  witnesses  have  such  a  knowledge  of  the  persoh's  character  and  conduct,  as 
enables  them  conscientiously  to  say  that  it  is  impossible  to  place  any  reliance  on  any  state- 
ment that  such  person  may  make. 

Indictment,  charing  the  prisoner  with  forging  a  plate  stamp. 

A  witness,  named  Neale,  was  called  on  the  part  of  the  prosecution,  and  his 
evidence  made  out  nearly  all  the  important  parts  of  the  case. 

For  the  defence,  a  witness  was  called,  who  stated,  that  he  had  known  Neale 
for  three  years,  and  would  not  helicTe  him  on  his  oath. 

Brodrtck,  for  the  prosecution,  asked  the  witness  if  he  had  ever  known  of 
Neale's  being  examined  on  oath ;  and  he  admitted  that  he  had  not. 

Q-ARROW,  B.  You  have  known  him  three  years ;  have  you  such  a  knowledge 
of  his  general  character  and  conduct,  that  you  can  oonsoientiously  say,  that,  from 
what  you  knew  of  him,  it  is  impossible  to  place  the  least  reliance  on  the  truth  of 
any  statement  that  he  may  make  ? 

The  witness  answered  in  the  affirmative 

Garrow,  B.  (in  summing  up).     With  respect  to  tke  oredit  that  you  oogki 
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to  give  to  the  testimony  of  the  witness  *Neale,  a  penon  has  been  called  M^g 
on  the  part  of  the  prisoner,  who  has  told  you  that  he  would  not  believe  *■ 
Neale  on  his  oath.  That  person  was  asked  by  the  learned  counsel  for  the  prose- 
cution, whether  he  had  ever  heard  Neale  examined  on  his  oath.  Now,  that  is 
not  the  criterion ;  for,  if  the  question,  whether  a  witness  was  to  be  believed  on 
his  oath  depended  on  whether  other  persons  had  heard  him  examined,  that  class 
of  evidence  would  always  be  inapplicable  where  the  witness  to  be  discredited  had 
never  been  examined  before.  Every  one  must  be  examined  for  the  first  time  on 
some  occasion  or  other ;  and  were  that  criterion  admitted,  every  man,  no  matter 
how  infamous,  would  be  allowed  to  walk  over  the  course  once,  merely  because 
nobody  had  ever  heard  him  examined  before.  I  take  it,  that,  without  ever  haT- 
ing  been  examined  on  oath,  a  man  may  have  been  guilty  of  such  immoral  aod 
profligate  conduct  for  a  length  of  time,  as  to  convince  respectable  persons  that 
his  statements  are  wholly  unworthy  of  belief.  The  question  therefore  reallj 
amounts  to  this,  has  the  witness  such  a  want  of  moral  cnaracter,  that  other  per- 
sons cannot  trust  to  a  word  that  he  says.  Verdict— Not  guilty. 

Gumejf,  Brodrickj  and  R,  ScarkU,  for  the  prosecution. 

C,  Phillips,  for  the  prisoner. 

[Attorneys — Timmi,  and  Bumphr^i,'} 
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BirORE  1£B.   JUBTIOS  BATLBT,   IfR.  JUSTIOS  BOSANQUIT,  AND  NEWMAN 

KN0WLT8,  K6Q.>  UOORDSB. 


REX  V.  HELSHAM.     Oct  7. 

In  an  indictment  for  murder  committed  by  a  British  subject  abrotd,  it  must  be  aveired  that 
the  prisoner  and  the  deceased  were  subjects  of  his  Majesty.  To  prove  the  allegatioD  thit 
the  prisoner  was  a  subject  of  his  Miyesty,  his  own  declsratioii  is  STidence  to  go  to  the  Jnry, 
and  it  will  be  for  them  to  ssy,  whether  they  are  satisfied  that  he  is  in  fact  a  British  bora 
subject. 

A  bill  of  indictment  for  this  offence  ought  not  to  state  it  to  have  been  committed  "  at  Boa* 
logne,  in  the  kingdom  of  France,  to  wit,  at  the  parish  of  St.  Mary-le-bow,  &,c./*  tod  it 
bems  so  stated,  the  Court  directed  the  London  venue  to  be  struck  out  before  the  bill  w» 
found  by  the  Grand  Jury. 

In  a  duel  fought  at  Boulogne  in  France,  Lieutenant  Joseph  Crowther  had  been 
killed  hy  Captain  Helsham  on  the  Ist  of  April,  1829 ;  and  the  latter  had  been 
committed  to  Newgate  by  Mr.  Minsbull,  a  magistxate  of  Bow  street,  under  the 
stat.  9  Geo.  4,  c.  81,  s.  7 ;  but  was  afterwards  admitted  to  bail  by  Lord  Ten- 
terden,  C.  J. 

A  special  commission  issued  for  the  trial  of  Captain  Helsham ;  and,  in  pttr« 
Buance  of  it,  a  precept  was  issued,  directing  the  sherifb  of  London  to  summon  & 
grand  and  petty  jury. 

Bay  ley,  J.,  charged  the  Grand  Jury ;  and  a  bill  of  indictment  was  presented 
to  them,  charging  Captain  Helsham  with  the  murder  of  Lieutenant  Crovrther. 
It  charged  the  murder  to  have  been  committed  '^  at  Boulogne,  in  the  kingdom 
of  France,  to  wit,  at  the  parish  of  St.  Mary-le-bow,  in  the  ward  of  Cheap,  &c" 

The  Grand  Jury  objected  to  finding  the  bill,  as  it  stated  the  death  to  have 
occurred  in  two  different  places. 

Batlet,  J.  (having  conferred  with  Bosanquet,  J.,  and  the  Recorder)  di« 
reoted  the  words,  '<  to  wit,  in  the  parish  of  St.  Maiy-le-bow,  in  the  ward  of 
Cheap,  in  the  &c.,"  to  be  struck  out.  His  Lordship  «1bo  said,  that  it  was  deemed 
by  the  Court  to  be  neoessary  to  have  inserted  in  the  bill,  an  all^tion  that  the 
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prisoner  and  the  deceased  were  subjects  of  his  Majesty,  and  the  bill  must  there- 
fore be  amended  in  this  respect. 
j^QQcn       ^This  allegation  was  according! j  inserted. 

-*  The  Grand  Jury  having  returned  a  true  bill,  Captain  Helsham  was 
put  upon  his  trial,  and  evidence  was  given  that  Lieutenant  Crowther  was  killed 
by  him  in  a  duel  at  Boulogne.  The  brother  of  Lieutenant  Crowther  proved  that 
lieutenant  C.  was  an  Englishman,  and  was  born  in  the  neighbourhood  of  Isling- 
ton ;  and  Mr.  Maloney  proved  that  Captain  Helsham  had  told  him  that  he  was 
an  Irishman,  and  had  come  from  Kilkenny. 

AUey,  for  the  prisoner,  contended,  that,  under  this  Act  of  Parliament,  it  was 
necessary  to  prove  that  the  parties  were  natural  bom  subjects  of  his  Majesty. 
The  present  Act  of  Parliament  differed  much  from  the  former  statute  of  88 
Hen.  8,  c.  28.  The  words  of  'this  statute  were  limited,  those  of  the  former 
statute  being  *'  any  person  or  persons.'^  It  never  could  have  been  intended, 
that  this  act  should  be  applied  to  the  subjects  of  foreign  governments  who 
might  have  been  domiciled  in  England,  or  who  might  have  become  naturalized 
either  by  Act  of  Parliament,  or  service  to  the  state.  Foreigners  who  served  in 
the  British  navy  for  two  years,  and  conducted  themselves  well,  were,  ijp«o/acto, 
naturalized ;  but  it  never  could  have  been  meant,  that  if  two  officers,  so  natural- 
ized, were  to  engage  in  a  conflict  in  their  own  country,  that  they  would  be  triable 
for  it  here  as  if  they  were  natural  bom  subjects.  Now,  if  this  were  so,  it  was 
necessary  to  prove,  by  some  one  acquainted  with  the  fact,  where  Captain  Hels- 
ham was  born.  This  might  be  done  by  calling  his  £ither  or  some  other  relation 
who  knew  the  fact,  thq  same  as  was  done  with  respect  to  the  unfortunate  de- 
ceased. This  was  a  fact  which  could  not  feXL  within  the  knowledge  of  Captain 
Helsham,  as  no  man  could  know  where  he  was  bom.  And  as  the  stream  could 
be  traced  no  higher  than  the  fountain-head,  Captain  Helsham  could  not  enable 
another  to  prove  by  his  declaralions  more  than  he  himself  could  have 
^ogg-i  "^proved.  It  was  every  da/s  experience,  that  a  man  could  not  prove 
^  where  he  was  bora,  even  to  entitle  himself  to  parish  relief;  indeed| 
many  men,  from  motives  known  to  themselves,  were  induced  to  represent  them- 
selves as  the  subjects  of  a  country  in  which  they  were  not  bora ;  and  a  man  might 
be  in  one  sense  an  Englishman,  that  b,  a  naturalized  or  adopted  Englishman, 
although  he  was  not  bom  in  this  country. 

AdolphuSf  on  the  same  side.  It  is  manifest,  that  the  words,  '<  his  Majesty's 
subjects,''  should  be  confined  to  persons  bom  in  this  country.  In  the  Indian 
empire  his  Majestv  has  millions  of  subjects,  but  it  would  be  absurd  to  say,  that 
they  were  to  be  tried  here  for  offences  wheresoever  committed. 

Baylet,  J.  (after  consulting  with  Bosanquet,  J.,  and  the  Recorder)  held, 
that  the  declaration  of  Captain  Hebham,  unexplained,  was,  as  against  himself^ 
evidence  to  go  to  the  Jury. 

Captain  Helsham  was  therefore  called  on  for  his  defence. 

Batlet,  J.  (in  summing  up)  left  it  to  the  Jury  to  say — 

Whether  they  were  satisfied,  by  the  evidence,  that  Captain  Helsham  was  a 
British  bom  subject ;  for,  that  they  must  be  quite  satisfied  that  such  was  the 
fact  before  they  could  pronounce  him  guilty,  even  if  they  thought  that  the  de- 
ceased came  by  his  death  at  the  hands  of  Captain  Helsham. 

Verdict— Not  Guilty. 

Crum^f  C.  Phillips,  and  Olarkton^  for  the  prosecution. 
4^^071       *^^t  AdclphuSf  and  Bodkin,  for  the  defence. 
^^ '  J  [Attorneys— JTorw^,  and  J.  Smiih.^ 

See  the  etat.  9  Geo.  4,  e.  31,  •.  7,  let  forth  Carr.  Supp.  102,  end  the  aathontiee  there  cited. 
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REX  V.  STEPTOE.    Oa.  ^. 

It  a  proaecutor  give  in  evidence  a  declaration  made  by  a  priaoner  exculpatory  of  himseU,  tli» 
fury  are  not  lx>und  to  take  this  to  be  true,  merely  because  the  prosecutor  gives  it  in  evi- 
dence, but  they  ought  to  consider  how  far  it  is  consistent  with  the  rest  of  the  evidence,  and 
whether  they  believe  it  to  be  really  true. 

Indiotment  for  stealing  a  ram.  The  ram  was  missed  on  the  15th  of  Sep- 
tember, and  the  carcass  found  concealed  in  the  prisoner's  bed,  on  the  17th.  It 
appeared  that  a  patrol  had,  at  about  two  o'clock  in  the  morning  of  the  17th, 
followed  the  prisoner's  brother  and  another  man  to  the  prisoner's  house ;  and 
that,  on  searching  the  house,  he  found  the  carcass  in  the  bed,  the  prisoner  being 
himself  in  bed  at  the  time.  The  patrol  stated,  that  the  prisoner,  whea  the  car- 
cass was  found,  said  that  his  brother  had  brought  it. 

Mr.  Justice  Park  (in  summing  up).  What  a  prisoner  says  is  not  to  he  of 
necessity  taken  as  an  exculpation,  merely  because  he  says  it,  and  the  prosecutor 
gives  it  in  evidence.  Tou  are  to  take  what  he  says  all  together.  You  are  net 
bound  to  take  the  exculpatory  part  as  true,  merely  because  it  is  eiven  in  evi- 
dence ;  but  you  will  say,  looking  at  the  whole  case,  whether  you  think  the  pri- 
Boner's  statement  consistent  with  the  other  evidence,  and  whether  yoa  believe 
that  it  is  really  true.  Verdict — ^Not  guilty. 

C  PhillipSf  for  the  prosecution. 


*REX  V.  JOHN  ST.  JOHN  LONG.     Oa.  80.  [*398 

A  person  acting  aa  a  medical  man,  whether  licensed  or  unlicensed,  is  not  criminally  responsi- 
ble for  the  death  of  a  patient,  occasioned  by  his  treatment,  unless  his  conduct  is  character- 
ized either  by  grots  ignorance  of  his  art,  or  gro$t  inattention  to  his  patient*8  safety.^o) 

On  an  indictment  for  manalaughter,  where  the  death  is  occasioned  by  the  application  of  a 
lotion  to  the  akin,  evidence  may  be  given  of  the  efiect  of  the  lotion  when  applied  to  other 
patients. 

Manslaughter.  The  indictment  charged,  that  John  St.  John  Long,  on, 
&c.,  at,  &o.,  in  and  upon  one  Catherine  Cashin,  &c.,  did  make  an  assault,  and 
with  a  certain  inflammatory  and  dangerous  liquid,  secretly  prepared,  mixed,  and 
made  by  him,  her  the  $aid  C.  C,  on  the  back  of  her  the  said  C.  C,  feloniously 
did  rub,  wash,  and  sponge,  and  cause  and  procure  to  be  rubbed,  washed,  and 
sponged,  he  the  said  J.  St.  J.  L.  knowing  the  said  liquid  so  prepared,  mixed, 
and  made,  to  be  inflammatory  and  dangerous ;  and  that  he  did,  by  the  said 
rubbing,  &c.,  cause,  upon  the  back  of  the  said  C.  C,  one  mortal  inflammation 
and  wound  of  the  length,  &o.,  and  did  also,  by  means  of  such  rubbing,  &e.,  canse 
and  procure  the  said  C.  C  to  become  mortally  sick,  Ao.  The  indictment  went 
on  to  state,  that  the  deoeased  languished  from  the  3d  of  August  to  the  17th  of 
August,  1830,  and  then  died.  There  were  other  counts,  all  in  nearly  the  same 
form ;  in  some  of  which,  the  death  was  stated  to  be  from  the  inflammation  and 
wound ;  and  in  the  others,  from  the  sickness.(6) 

la)  Vide  a  case  against  the  same  prisoner,  pott,  in  which  grott  ratkneat  in  the  application 
of  a  dangerous  remedy,  was  also  mentioned. 

(6)  In  this  indictment,  there  was  no  count,  which  expressly  imputed  either  negligence,  csre- 
!!!?.?**  Ignorance,  or  want  of  skill  to  Mr.  Long,  which  perhaps  there  should  have  been;  nor 
waa  tnere  any  count  charging  the  inhaling  to  have  been  the  cause  of  the  death  of  the  deceased. 
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AUey,  for  the  prosecatioii,  in  his  opening,  stated,  that  he  imputed  it  to  Mr. 
Long,  that,  by  gross  misconduct,  he  had  produced  an  inflammation  which  had 
caused  the  death  of  Miss  Catherine  Cashin.  The  act  was  done  by  a  servant  of 
Mr.  Long,  by  his  directions ',  but,  as  the  servant  was  only  an  innocent  agent, 
Mr.  Long  was  to  be  considered  as  the  principal,  exactly  the  same  as  if  he  had 
*S991  ^^"^  ^^  himself.  He  did  not  impute  anything  to  Mr.  Long,  on  *the 
■^  ground  of  his  not  being  a  regular  medical  practitioner.  There  was  a 
diUum  of  Lord  Coke  (a) — 

Mr.  Justice  Park.    That  is  not  law. 

Alley,  This  was  set  right  by  Lord  Hale,  in  his  Pleas  of  the  Crbwn.(^) 
The  prosecutor  in  this  case  asked  for  judgment  against  Mr.  Long,  on  the  broad 
principle  that  he  was  no  more  responsible  than  the  first  medical  practitioner  in 
the  kingdom ;  but  still,  if  any  man,  by  an  unlawful  act,  should  cause  death,  it 
was  manslaughter.  This  was  distinctly  laid  down  by  Mr.  Justice  Foster,(c) 
who  said — ''  If  an  action,  unlawful  in  itself,  be  done  deliberately,  or  with  inten- 
tion of  mischief,  or  great  bodily  harm  to  particulars,  or  of  mischief  indiscrimi- 
nately, &11  it  where  it  may,  and  death  ensue,  against  or  beside  the  original  inten- 
tion d  the  party,  it  will  be  murder;  but  if  such  mischievous  intention  does 
not  appear,  which  is  matter  of  fact,  and  to  be  collected  from  circumstances, 
and  the  act  was  done  heedlessly  and  incautiously,  it  will  be  manslaughter,  not 
accidental  death,  because  the  act  upon  which  death  ensued  was  unlawful." 

There  was  also  another  proposition  of  law,  which  was,  that  if,  in  the  prosecu- 
tion of  any  lawful  act,  anything  were  done  which  was  imprudent,  irregular, 
or  improper,  and  death  ensued,  it  would  be  manslaughter;  and  it  was  laid 
down  by  Mr.  Justice  FosterJd)  that — "  It  is  not  sufficient  that  the  act  upon 
which  death  ensueth  be  lawfm  or  innocent,  it  must  be  done  in  a  proper  man- 
ner, and  with  due  caution  to  prevent  mischief."  The  most  common  case  of 
this  kind  was  that  of  a  coachman  driving  fast  in  the  streets.  He  had  no 
bad  intent,  but  the  act  being  done  with  irregularity,  he  would  be  guilty  of 
^4001  ™<^i^8^ug^^  ^^  *death  ensued.  To  apply  this  principle  to  the  cases  of 
-'  medical  men,  it  would  stand  thus :  they,  whatever  their  skill,  must  use 
due  caution ;  but  there  was  no  doubt  that  considerable  latitude  must  be  allowed 
them.  In  modem  times,  poisons  were  exhibited  as  medicines  in  certain  cases ; 
but  if,  in  the  hurry  of  the  moment,  the  medical  man  were  to  give  fifty  grains 
instead  of  one,  he  would  be  guilty  of  manslaughter,  if  death  ensued.  So,  a 
surgeon  had  a  right  to  amputate  a  limb ;  but  if,  in  a  hurry  to  go  elsewhere,  he 
left  the  arteries  imperfectly  secured,  and  death  ensued,  he  would  also  be  guilty 
of  manslaughter.  It  might  be  said,  that,  in  this  case,  the  consent  of  Miss  (Stshia 
was  given  to  all  that  was  done;  but  still,  no  one  could  permit  another  to  do 
that  which  was  criminal.  Persons  could  not  give  a  eonsent  to  put  their  own 
lives  in  danger. 

It  appeared,  from  the  evidence  of  Mr.  Sweetman,  that  two  of  the  family  of 
Mrs.  Cashin  had  died  of  consumption ;  but  that  Miss  Cashin,  who  was  twenty- 
four  years  of  age,  had  enjoyed  good  health ;  and  that  Mr.  Long  told  him,  that 
he  (Mr.  L.)  had  informed  a  young  lady,  that,  unless  Miss  Cashin  put  herself 
under  his  care,  she  would  die  of  consumption  in  two  or  three  months ;  and  that, 
on  this  being  communicated  to  Mrs.  Cashin,  she  placed  her  daughter  under  Mr. 
Long's  course  of  treatment,  hoping  to  prevent  her  having  a  consumption.  Mr. 
Sweetman  also  stated,  that  Mr.  Long  told  him  that  he  rubbed  a  mixture  on 
different  parts  of  the  bodies  of  his  patients,  and  that  this  had  been  applied  to 
Miss  Cashin.  It  was  proved,  by  Mrs.  Boddis,  who  was  also  a  witness  for  the 
prosecution,  that  she,  on  FiidBj  the  13th  of  August,  went  with  Miss  Cashin  to 
lir.  hfm^Sf  respecting  a  wound  on  her  back,  and  that  Miss  Cashin  then  inhaled ; 

(a)  4  Inst.  851,  referred  to,  3  C.  &  P.  630. 
(6;  See  this  passage.  3  C.  &.  P.  629. 
ifi)  Fos.  Cr.  L.  p.  261. 
^  Foe.  Cr.  L.  p.  262. 
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and  that,  on  the  next  day,  Mr.  Long  examined  Miss  Cashin's  back,  and  said  it 
iras  in  a  beautiful  state,  and  that  he  would  give  one  hundred  guineas  if  he 
could  produce  a  similar  wound  on  the  persons  of  some  of  his  patients.  Mn. 
Roddis  stated,  that  she  directed  Mr.  Long's  attention  to  *a  part  of  the  p^^A^ 
wound  which  was  of  a  darker  appearance,  and  that  he  stated  that  this  ^ 
proceeded  from  the  inhaling ;  and  that,  unless  those  consequences  were  produced, 
ne  could  expect  no  beneficial  result.  The  wound,  at  this  time,  was  about  five  or 
six  inches  square.  Mrs.  Roddis  ftirther  stated,  that  Miss  Oashin  was  suffering 
much  from  sickness,  and  that  she  mentioned  this  to  Mr.  Long,  who  said,  that  it 
was  of  no  consequence,  but,  on  the  contrary,  a  benefit ;.  and  that  those  symptoms, 
eombined  with  the  wound,  were  a  proof  that  his  system  was  taking  due  effect; 
and  that,  on  Sunday  the  15th,  Miss  Oashin  having  got  worse,  Mr.  Long  said, 
that  in  two  or  three  days,  she  would  be  in  better  health  than  she  had  ever  been 
in  her  life,  and  spoke  very  confidently  that  the  result  of  his  system  would  be  to 
prolong  her  life ;  and  that  no  person  could  be  doing  better  than  Miss  Gashin 
was.  At  this  intenriew  Mrs.  Roddis  showed  Mr.  Long  the  wound  on  Miss 
Cashin's  back,  which  had  extended.  Mrs.  Roddis  also  stated,  that  Mr.  Long, 
on  Sunday  the  15th,  was  desired  to  do  something  to  stop  the  sickness  of  Miss 
Gashin,  but  that  he  said  he  had  a  remedy  in  his  pocket,  which  he  would  DOt 
apply,  as  he  knew  that  sickness  had  been  beneficial ;  and  he  also  stated  on  that 
day,  and  on  Monday  the  16th,  that  Miss  Cashin  was  doing  uncommonly  well 
On  Tuesday  the  17th,  she  died. 

It  was  proved  by  Mr.  Brodie,  the  surgeon,  that  he  saw  Miss  Cashin  on  Moo- 
day  the  16th,  and  that  her  back  was  extensively  inflamed,  as  large  as  a  plate; 
and  that,  in  the  centre,  was  a  spot  as  laree  as  the  palm  of  his  hand,  black  and 
dead,  which  was  in  a  sloughing  or  mortified  state.  Mr.  Brodie  stated,  that  he 
did  not  consider  Miss  Cashin  to  be  in  any  immediate  danger,  and  that  he  thought 
that  some  very  powerfully  stimulating  liniment  had  been  applied  to  her  back. 
In  his  cross^xamination  he  said,  that  it  was  very  common  to  produce  a  oonntcr 
irritation,  and  that  the  things  used  to  make  that,  produce  different  effects  on 
different  constitutions ;  but,  in  re-examination,  he  ^stated  that  applying  |.«^ 
a  lotion  of  a  strength  capable  of  causing  the  appearances  he  saw,  to  a  ■- 
person  of  the  age  and  constitution  of  the  deceased,  if  in  perfect  health,  was 
likely  to  damage  the  constitution  and  produce  disease  and  danger.  Mr.  Brodie 
also  stated,  that  the  appearances  on  Miss  Cashin's  back  were  quite  sufficient  to 
account  for  her  death.  Several  medical  men,  who  had  examined  the  hody  of 
the  deceased,  stated,  that,  on  the  most  careful  examination,  they  could  not  dis- 
cover any  latent  disease,  or  seeds  of  disease.  A  servant  of  Mr.  Long,  named 
Ann  Dyke,  proved,  that,  on  the  8d  of  August,  she,  by  the  direction  of  Mr. 
Long,  rubbed  Miss  Cashin's  back  with  a  liquid,  but  that  she  did  not  know  what 
that  liquid  was.  In  her  cross-examination,  she  stated,  that  Mr.  Long  had  a 
great  many  patients,  many  of  them  persons  of  rank,  and  that  she  rubbed  Misi 
Cashin  with  the  same  liquid  that  was  used  for  the  other  patients. 

Gumey,  for  the  defence,  proposed  to  ask  whether  a  greater  effect  was  pro- 
duced on  Miss  Cashin,  than  on  other  persons. 

Alley,  for  the  prosecution,  objected  that  this  was  not  evidence ;  for,  that  nnless 
the  liquid  was  the  same,  and  the  person  in  the  same  state  of  constitutioo,  it 
amounted  to  nothing. 

Ghim^.  Nothing  is  more  clear  than  that  this  is  an  unobjectionable  questioa 
A  person  is  charged  with  doing  something  which  has  done  mischief.  XS^ow,  if 
I  show  that  the  same  thing  was  applied  to  other  persons,  and  show  the  effects 
of  it,  it  will  turn  out,  that  what  was  the  medicine  of  health  to  one,  was  the 
medicine  of  disease  to  another.  I  shall  show  that  the  same  thing  was  used, 
and  shall  call  the  other  persons  to  prove  that  it  had  a  good  effect  upon  them. 

*Alley,  contrd.    The  single  question  is,  whether  Mr.  Long  has  com-  ^^ 
mitted  an  offence,  with  respect  to  this  young  woman.     It  is  not  in  issue  *- 
whether  he  has  done  good  or  not  in  other  cases.     S^  the  extent  to  which  this 
would  go.    If  he  had  ten  .thousand  patients  dead,  ooold  I  call  their  fiiends  to 


403]         4  Carrington  &  Payne.         575 

prove  that  ihey  died  under  his  hands  ?  If  I  could  not^  he  cannot  call  other 
patients  on  the  other  side ;  and  besides^  we  can  have  no  insight  of  what  was 
done  by  him  towards  his  other  patients. 

Mr.  Justice  Park,  and  Mr.  Baron  Garrow,  held,  that  the  question  might 
be  put,  and  that  the  witness  might  be  asked  the  names  of  the  persons  who 
attended  at  the  same  time,  and  were  treated  in  the  same  manner  as  5liss  Cashin. 

The  witness  stated,  that  the  Marchioness  of  Ormond  and  Lady  Harriet  But- 
ler were  at  Mr.  Long's  at  the  same  time  as  Miss  Cashin ;  and  that  the  same 
lotion  was  applied  to  them,  and  also  to  Mrs.  Ottley,  and  many  others. 

Crumey,  Andretos,  Serjt.,  and  AdolphuSj  for  the  defence,  submitted,  that,  in 
point  of  law,  this  was  nothing  like  a  case  of  manslaughter ;  and  they  cited  and 
relied  on  1  Hale's  P.  C.  429,  cited  3  C.  &  P.  629,  4  Bl.  Com.  b.  4,  o.  14, 
cited  3  C.  &  P.  629,  and  Bex  v.  Van  Butchell,  3  C.  &  P.  629 ;  and  argued, 
that  it  was  quite  clear  that  Mr.  Long  intended  to  prevent  or  cure  disease. 

Mr.  Justice  Park.  I  am  in  this  difficulty.  I  have  an  opinion,  and  my 
learned  brother  differs  from  me.     I  must  therefore  let  the  case  go  to  the  Jury. 

Mr.  Baron  Garrow.  In  Bex  v.  Van  Butchell,  the  learned  Judge  had  very 
good  ground  to  stop  the  case,  as  there  was  no  evidence  as  to  what  had  been 
*4(U1  ^^^®*  *^  make  no  distinction  between  the  case  of  a  person  who  consults 
-'  the  most  eminent  physician,  and  the  cases  of  those  whose  necessities  or 
whose  folly  fnay  carry  them  into  any  other  quarter.  It  matters  not  whether 
the  individual  constdted  be  the  president  of  the  College  of  Physicians,  the  presi- 
dent of  the  College  of  Surgeons,  or  the  humblest  bone-setter  of  the  village; 
but,  be  it  one  or  the  other,  he  ought  to  bring  into  the  case  ordinary  care,  skill, 
and  diligence.  Why  is  it  that  we  convict  in  cases  of  death  by  driving  carriages  ? 
because  the  parties  are  bound  to  have  skill,  care,  and  caution.  I  am  of  opinion, 
that,  if  a  person  who  has  ever  so  much  or  so  little  skill  sets  my  leg,  and  does  it 
as  well  as  he  can,  and  does  it  badly,  he  is  excused;  but  suppose  the  person 
comes  drunk  and  gives  me  a  tumbler  full  of  laudanum,  and  sends  me  into  the 
other  world,  is  it  not  manslaughter  ?  And  why  b  that  ?  because  I  have  a  right 
to  have  reasonable  care  and  caution. 

Alley,  There  was  a  case  on  the  Northern  Circuit,  where  a  man,  who  was 
drunk,  went  and  delivered  a  woman,  who,  by  his  mismanagement,  died ;  and  he 
was  sentenced  to  six  months'  imprisonment. 

For  the  defence,  twenty-nine  witnesses  were  called,  including  the  Marchio- 
ness of  Ormond  and  Mrs.  Ottley,  who  stated  that  they  had  been  patients  of 
Mr.  Long,  and  that  they  were  satisfied  with  his  skill  and  diligence.  One  of 
the  witnesses  said,  that  he  should  never  cease  to  pray  for  Mr.  Long  as  Ions  as 
he  lived.  Another  (a  lady)  said,  that  she  could  never  be  sufficiently  thankful 
to  him  for  what  he  had  done  for  her  family.  And  another  was  a  surgeon,  who 
had  lived  in  Jamaica  for  thirty-six  years,  and  he  expressed  himself  perfectly 
satisfied  with  Mr.  Long's  treatment  and  conduct. 

Mr.  Justice  Park,  in  summing  up.  The  learned  counsel  for  the  prosecution 
*4051  ^^^J  stated,  in  the  outset,  that,  ^whether  the  party  be  licensed  or  nnli- 
^  censed  is  of  no  consequence,  except  in  this  respect,  that  he  may  be  sub- 
ject to  pecuniary  penalties  for  acting  contrary  to  charters  or  acts  of  parliament. 
But  it  cannot  affect  him  here.  For  this  I  have  the  authority  of  that  great  and 
eminent  person,  Lord  Chief  Justice  Hale,  who  has  expressly  said,  that,  though 
physicians  and  surgeons,  if  they  are  not  licensed,  may  be  subject  to  penalties,  yet 
they  are  not  answerable  criminally  on  that  account.  His  phrase  is,  '^  God  forbid 
that  any  mischance  of  this  kind  should  make  a  person  guilty  of  murder  or  man- 
slaughter." And,  therefore,  licensed  or  unlicensed,  certainly  does  not  signify.  I 
agree  with  my  learned  brother,  that  what  is  called  mala  praxis  in  a  medical  per- 
son, is  a  misdemeanor ;  but  that  depends  upon  whether  the  practice  he  has  used 
is  so  bad  that  everybody  will  see  that  it  is  mala  praxis.  The  case  at  Lancaster 
differs  from  this  case.  I  have  communicated  with  Lord  Chief  Justice  Tindal, 
who  tried  that  case,  and  he  informed  me  that  the  man  was  a  blacksmith,  and 
was  drunk,  and  was  so  completely  ignorant  of  the  proper  steps,  that  he  totally 


576  Rex  v.  Long.    0.  B.  Sess.  1830.  [405 

neglected  what  was  alroolntely  necessary  after  the  birtli  of  the  cbild.    That  ce^ 
tainlj  was  one  of  the  most  outrageons  cases  that  ever  came  into  a  Court  of 
Justice.     I  would  rather  use  the  words  of  my  Lord  Ellenborough  in  the  ose 
of  Rex  V.  Williamson.     He  says,  *^  That  a  medical  man  is  not  to  be  chirged 
with  manslaughter  unless  he  has  been  guilty  of  criminal  misconduct^  tfising 
cither  from  the  grossest  ignorance,  or  the  most  criminal  iDattention.''    And 
this  is  important  here ;  for,  though  he  be  not  licensed,  yet  experience  maj 
teach  a  man  sufficient ;  and  the  question  for  you  will,  by  and  by,  be,  whether 
the  experience  this  indiyidual  ao({uired  does  not  negative  the  supposition  of  a&y 
gross  ignorance  or  criminal  inattention.     The  case  quoted  from  the  Institatei 
of  Lord  Coke,  who  lived  upwards  of  200  years  ago,  occurred  at  a  time  wbcD 
there  were  very  few  cases  of  the  kind,  and  was  deemed  to  be  a  case  of  mao- 
slaughter.     But  I  do  not  ^derogate  from  hb  high  and  illustrious  cha>  p^iAg 
racter,  when,  as  far  as  criminal  law  is  concern^,  I  set  against  it  the  ^ 
authority  of  my  Lord  Chief  Justice  Hale,  on  whom,  when  authority  is  quoted, 
reliance  is  always  placed.     He  says,  '^  If  a  physician  gives  a  person  a  potion 
without  any  intent  of  doing  him  any  bodily  hurt,  but  with  an  intent  to  core  or 
prevent  a  disease,  and,  contrary  to  the  expectation  of  the  physician,  it  bUs 
him,  this  is  no  homicide;  and  the  like  of  a  chirurgeon."     And  he  quotes  the 
Year  Book,  3  Edw.  3.     And  he  goes  on  to  say,  "  And  I  hold  their  opinioii  to 
be  erroneous,''  (evidently  alluding  to  my  Lord  Coke,)  ''  who  think  if  he  be  do 
licensed  cbirurgeon  or  physician  that  occasioneth  this  mischance,  that  then  it  is 
felony ;  for,  physic  and  salves  were  before  licensed  physicians  and  chirurgeoDS.'' 
And  he  proceeds  further,  and  says,  "  These  opinions  may  serve  to  caution  igno- 
rant people  not  to  be  too  busy  in  this  kind  with  tampering  with  physic,  bnt  an 
no  safe  rules  for  a  Judge  or  Jury  to  go  by."     I  say  the  same,  that  the  pnblic 
weal  is  deeply  interested  in  preventing  ignorant  persons  from  tampering  vith 
these  subjects.     It  is  true,  his  next  reason,  about  the  want  of  surgeons  m  the 
country,  does  not  apply  here ;  because,  in  London,  all  persons  can  obtain  the 
assistance  of  the  best  men,  however  poor  they  are.    The  question  is,  whether  there 
was  gross  ignorance  in  this  gentleman,  or  scandalous  inattention  in  his  treatment 
of  this  lady.     The  opinion  of  Lord  Chief  Justice  Hale  is  recorded  and  adopted  in 
Sir  Edward  East's  Pleas  of  the  Crown,  and  in  Mr.  Justice  Blackstone's  Com- 
mentaries.    I  come  now  to  the  case  of  Van  Butchell,  decided  here  only  twelve 
months  ago  by  Mr.  Baron  Hullock,  of  whom,  it  may  be  said,  that  a  sounder 
lawyer  or  a  stronger  headed  man  never  was  known  in  the  profession.    I  quote 
this  case  radier  to  show  you  what  that  learned  person's  strong  opinion  was  npon 
the  general  question,  on  the  danger,  not  of  punishing  the  man  found  goiltj  of 
gross  negligence,  but  whether  his  practice  can  be  questioned  whenever  an  opera- 
tion happens  to  fail.     He  *says,  "  It  is  my  opinion,  that  it  makes  no  pi^Qy 
difference  whether  the  party  be  a  regular  or  an  irregular  8ur;eeon.''     And  ^ 
also,  '^  There  is  no  doubt  that  there  may  be  cases  where  both  regular  and  irregu- 
lar surgeons  might  be  liable  to  an  indictment,  as  there  might  be  cases  where, 
from  the  manner  of  the  operation,  even  malice  might  be  inferred."    I  agree 
with  him  that  there  may  be  such  cases  as  those  he  has  first  mentioned ;  and 
you  will  have  to  decide,  by  and  by,  whether  this  case  is  one  of  them  or  not    I 
wish  also  to  state  to  you  what  Lord  Ellenborough  said  in  the  case  of  The  King 
V.  Williamson,  which  was  the  case  of  a  man  who  acted   as  a  man-midwife. 
[His  Lordship  here  read  the  case  as  reported  3  C.  &  P.  635,(a)  and  observed :] 

(a)  We  are  informed  by  Mr.  AUef ,  wbo  was  of  eoanael  in  that  case,  that,  in  addition  tP 
the  facts  stated  in  the  report,  it  was  proved  that  the  prisoner  had  attended  the  deceased  in 
seven  previous  confinements  with  perfect  success,  and  that  the  deceased  wished  him  to 
attend  ner. 

In  the  case  of  Rex  «.  Nancy  Simpson,  reported  in  Willoock  on  the  Laws  relating  to  dM 
Medical  Profession,  Append.  227,  the  prisoner  was  indicted  for  manslaughter.  It  ai»esr«a 
that  the  deceased,  a  sailor,  had  been  discharged  from  the  Liverpool  Infirmary  as  cured,  sfter 
undergoing  salivation,  and  that  he  was  recommended  by  another  patient  to  go  to  the  prisoner 
for  an  emetic,  to  get  the  mercury  out  of  his  bones.  The  prtaoncr  was  an  old  woman,  who 
resided  at  Liverpool,  and  occaaionally  dealt  in  medicines.  She  gave  him  a  solution  of  wiiitt 
vitriol,  or  oorrosive  sublimate,  one  dose  of  which  caused  his  death ;  and  dte  Mid  ibe  bad 
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*4081  *^^  Ellenborongh  there  says,  that,  from  the  evidence,  it  appeared  that 
-*  the  prisoner  had  delivered  many  women  at  different  times,  and,  from 
this,  he  must  have  had  some  degree  of  dull.  He  goes  along  with  me  in  think- 
ing that  skill  may  he  acquired  hy  practice.  That  is  my  opinion  here,  and  there 
are  twenty-nine  witnesses  all  speaking  to  the  prisoner's  skill  in  their  cases. 
[His  Lordship  read  the  evidence,  and  then  ohserved :]  There  is  clear  proof 
that  the  prisoner  did  the  act  which  shortened  Miss  Cashin's  life^  But  that  doeff 
not  prove  the  case,  nnlees  you  think  that  there  was  ktoss  ignorance  or  inatten- 
tion to  human  life  to  be  inferred  from  it.  It  is  evident  he  had  some  informar 
tion  i  whether  he  drew  improper  conclusions  from  at  is  not  for  you  or  me  to 
Bay.  It  seems,  from  Mr.  Sweetman's  evidence,  that  the  disorder  had  been  in 
the  &milv;  that  a  son  was  dead,  and  a  daughter  was  likely  to  die.  The 
prisoner  always  said,  ihtX  his  remedy  would  cure  consumption ;  and,  if  the  dis- 
ease had  not  been  in  the  family,  they  would  not  have  sent  to  him  at  all.  The 
prisoner's  counsel  could  not  by  law  ask  the  defendant's  witoesses  any  questioiui 
as  to  their  respective  disorders,  and  the  mode  of  cure,  as  my  brother  and  I 
^4091  ^^^  ^^  opinion  that  it  was  not  evidence.  *A11  that  was  evidence  was, 
^  that  he  had  displayed  so  much  skill  in  other  cases  as  to  show  that  he 
was  not  that  grossly  ignorant  or  inattentive  person  who  could  be  guilty  of  man- 
slaughter according  to  my  Lord  Ellenborough's  opinion  in  the  case  before  men- 
tioned. The  refusal  by  the  prisoner  to  apply  the  medicine  in  order  to  stop  the 
sickness,  although  he  had  it  with  him,  would,  in  my  opinion,  if  wickedly  done, 
amount  to  murder }  but  he  mentioned  a  case  in  which  sickness  had  been  beneficial. 
Undoubtedly,  the  result  proves  a  very  erroneous  opinion  on  his  part ;  and  it  seems 
singular  that  the  restlessness  and  other  circumstances  did  not  awaken  apprehen- 
sion and  call  for  further  measures.  But  the  question  again  recurs,  whether  this 
was  an  erroneous  judgment  of  a  person  who  was  of  general  competency,  though 
he  unfortunately  failed  in  the  particular  instance.  It  appears  that  he  said,  on 
examining  the  wound  on  Miss  Cashin's  back,  that  he  would  give  100  guineas 
if  he  could  produce  a  similar  wound  in  some  of  his  patients.  This  seems  to  show 
his  confidence  in  his  proceedings.  And  there  is  tlus  observation  to  be  made  of 
him  throughout,  that  he  seems  to  have  been  living  in  a  fashionable  part  of  the 
metropolis,  and  attended  by  right  honourable  persons ;  and  it  would  be  against 
his  interest  to  act  ignorantly  and  carelessly.  It  appears,  with  respect  to  Miss 
Cashin,  that  he  did  not  go  to  seek  her  out,  and  this  will  be  for  you  to  take  into 
your  consideration.  With  respect  to  the  application  of  the  mixture,  if  he  com- 
manded the  woman  to  use  it,  it  is  the  same  as  if  he  used  it  himself.  Perhaps, 
from  the  evidence,  you  will  think  that  the  act  caused  the  death ;  but  still  the 
question  recurs,  as  to  whether  it  was  done  either  from  gross  ignorance  or  crimi- 
nal inattention.    No  one  doubts  Mr.  Brodie's  skill,  but  that  is  not  quite  the 

received  the  mixture  from  a  person  who  came  from  Ireland,  and  had  eone  back  again.  And 
in  that  case  Mr.  Jaatice  Bayley  said,  "  I  take  it  to  be  quite  clear,  tnat,  if  a  person,  not  of 
medical  education,  in  a  case  where  profeaaional  aid  might  be  obtained,  undertakes  to  adminis- 
ter medicine  which  may  have  a  dangerous  effect,  and  thereby  occasions  death,  such  person  ia 
guilt^r  of  manslauffhter.  He  may  have  no  evil  intention,  and  may  have  a  good  one,  but  he  haa 
no  right  to  hazard  the  consequence  in  a  case  where  medical  assistance  may  be  obtained.  If 
he  does  so,  it  is  at  his  peril.  It  is  immaterial  whether  the  person  administering  the  medicine 
prepares  it  or  gets  it  from  another."    The  prisoner  was  convicted. 

In  1  Cur.  Hawk.  104,-  it  is  said,  "  That  it  hath  been  anciently  holden,  that,  if  a  person  not 
duly  authorized  to  be  a  physician  or  surgeon  undertake  a  case,  end  the  patient  die  under  his 
hand,  he  is  guilty  of  felony;  but,  inasmuch  as  the  books  wherein  this  opinion  is  holden, 
were  written  berore  the  statute  of  23  Hen.  8,  c.  1,  which  first  excluded  such  felonious 
killing  as  may  be  called  wilful  murder' of  malice  prepense  from  the  benefit  of  clergy, 
it  may  be  well  questioned,  whether  such  killing  shall  be  said  to  be  of  malice  prep€tu§ 
within  the  meamng  of  that  statute.  However,  it  is  certainly  highly  rash  and  presump* 
tuous  for  unskilful  persons  to  undertake  matters  of  this  nature ;  and,  indeed,  the  law 
cannot  well  be  too  severe  in  this  case,  in  order  to  deter  ignorant  people  from  endeavouriof 
to  get  a  livelihood  by  such  practice,  which  cannot  be  followed  without  the  manifest  hazard  of 
the  lives  of  those  who  have  to  do  with  them  ;  but  surely  the  charitable  endeavours  of  those 
gentlemen  who  study  to  qualify  themselves  to  give  advice  of  this  kind  in  order  to  assist  their 

£K>r  neighbours  can  b^  no  means  deserve  so  severe  a  construction  from  their  happening  to 
II  into  some  mistske  m  their  prescriptions,  from  which  the  most  learned  and  expcriencr4 
cannot  always  be  secure." 
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question ;  it  is  not  whether  the  act  done  is  the  thing  that  a  person  of  Mr.  Brodie's 
great  skill  would  do,  but  whether  it  shows  such  total  and  gross  ^ignorance  j^j  ^a 
in  the  person  who  did  it,  as  must  necessarily  produce  such  a  result.  On  ^ 
the  one  hand,  we  must  be  careful  and  most  anxious  to  prevent  people  from 
tampering  in  physic,  so  as  to  trifle  with  the  life  of  man ;  and,  on  the  other  hand, 
we  must  take  care  not  to  charge  criminally  a  person  who  is  of  general  skill,  be- 
cause he  has  been  unfortunate  in  a  particular  case.  It  is  €k>d  that  gives,  man 
only  administers,  medicine,  and  the  medicine  that  the  most  skilful  may  adminis- 
ter may  not  be  productive  of  the  expected  effect ;  but  it  would  be  a  dreadful  thing 
if  a  man  were  to  be  called'in  question  criminally  whenever  he  happened  to  mii(- 
carry  in  his  practice.  These  are  things  for  your  consideration  when  you  are 
considering  whether  a  man  is  acting  wickedly ;  for  I  call  it  acting  wickedlj 
when  a  man  is  grossly  ignorant  and  yet  affects  to  cure  people,  or  when  be  ii 
grossly  inattentive  to  their  safety.  With  respect  to  the  evidence  on  the  put 
of  the  prisoner,  all  the  witnesses  that  he  has  called  have  spoken  of  him  as  beinjg 
perfectly  satisfied  with  his  skill,  attention,  and  behaviour  in  every  respect  It  is 
observable  of  several  of  them,  that,  after  their  families  had  been  attended,  they 
put  themselves  under  his  care,  so  satisfied  were  they  with  his  conduct.  One  of 
them  says,  that  he  shall  pray  for  him  as  long  as  he  lives,  and  another,  a  ladj, 
says,  she  can  never  sufficiently  thank  him  for  what  he  has  done  for  her  family. 
It  is  also  to  be  remarked,  that  one  of  these  witnesses  is  himself  a  surgeon,  who 
lived  for  thirty-six  years  in  a  hot  climate,  and  he  expresses  himself  perfectlj 
satisfied.  You  will  take  the  whole  case  into  your  consideration,  and  if  yon 
think  there  was  gross  ignorance  or  scandalous  inattention  in  the  conduct  of  the 
prisoner,  then  you  will  find  him  guilty ;  if  you  do  not  think  so,  then  your  ver- 
dict will  be  otherwise. 

The  Jury,  after  some  deliberation,  found  the  prisoner  guilty,  and  he  wis 
subsequently  sentenced  to  pay  a  fine  of  250^.  to  the  Eang. 

*  Alley,  and  C.  PhiUipz,  for  the  prosecution.  nK«ii 

Gumeif,  Andretos,  Serjt.,  and  Addphiu,  for  the  prisoner.  ^ 

[Attorneys—  W,  JBicMon,  and  CarionJ] 


OLD  BAILEY  SESSION,  JANUARY,  1831. 

BEFORE  LORD  CHIEF  BARON  ALEXANDER,   MR.   JUSTICE   QASELEE,   AND 

NEWBIAN  KN0WLT8,  ESQ.,  RECORDER. 


MIDDLESEX  GASES. 

BEFORE  MR.   JUSTICE  QA8ELES. 


REX  t;.  FREDERICK  SMITH.    Jan.  8. 

Stnibte,  that  on  an  indictment  for  uttering  a  bill  of  exchange  with  a  forged  acceptance,  know 
ing  the  acceptance  to  be  forged,  other  forged  bills  of  exchange  precisely  similar,  paned  » 
the  prosecutor  by  the  prisoner,  may  be  given  in  evidence  to  show  a  guilty  knowledge  in  tb« 
prisoner,  though  they  were  not  passed  till  about  a  month  after  the  uttering  for  wiach  tbt 
prisoner  is  triea. 

The  prisoner  was  indicted  for  forging  the  acceptance  to  a  bill  of  exchange, 
imd  for  uttering,  on  the  16th  of  May,  1830,  a  biU,  with  a  forged  aooeptawi^ 
Knowing  the  aooeptanoe  to  be  forged,  &o. 
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The  prosecutors  were  a  Mr.  West  and  a  Mrs.  Strange,  who  were  in  partner 
ship  as  dealers  in  ivorj,  and  the  prisoner  was  an  ivory  and  bone  turner.  It 
appeared,  from  the  evidence  of  Mr.  West,  that  the  prisoner  had  been  in  the 
habit  of  dealing  with  him  for  two  years,  and  that,  a  few  days  before  the  15th  of 
May,  he  came  and  said  that  he  wanted  some  ivory,  and  looked  out  some  to  the 
value  of  lOL  Vis,,  and  said  he  should  receive  a  bill  from  Messrs.  Walton  and 
Sons  in  a  few  days,  and  when  he  had  got  it,  he  would  come  and  clear  the  ivory. 

*4121  ^^  ^^^  ^^  ^^^  ^^  ^™^  again  and  brought  the  bill,  and  Mr.  West 

-I  gave  *him  the  difference  between  the  amount  of  it,  38/.  17«.,  and  the 
price  of  the  ivory,  together  with  a  former  debt  of  a  few  pounds.  The  bill  was 
as  follows : — 

'<  London,  March  1st,  1830. 

'<  Three  months  after  dale,  pay  to  me  or  my  order  the  sum  of  thirty-eight 
pounds,  seventeen  shillings,  for  value  received.  Fbederiok  Smith." 

Messrs.  Walton  &  Sons,        1 

191  Bishopsgate-street  within.    | 

"  Accepted  John  Walton  &  Sons." 

It  appeared  from  the  evidence  of  Mr.  William  Walton,  of  the  firm  of  John, 
Henry,  and  William  Walton,  toy  merchants,  carrying  on  business  at  191  Bishops- 
gate,  that  the  prisoner  had  not  dealt  with  their  house  for  three  years  previously 
to  the  15th  May,  1830 ;  that,  up  to  the  month  of  March,  1830,  the  name  of  the 
firm  was  Walton  &  Son,  at  which  time  it  was  changed  to  John,  Henry,  and 
William  Walton,  and  that  the  prisoner,  at  the  time  he  dealt  with  their  house, 
had  acceptances  of  theirs  in  the  name  of  Walton  &  Son.  The  witness  also  proved 
that  the  acceptance  was  not  of  the  handwriting  of  any  one  of  their  firm. 

Cflarkson,  for  the  prosecution,  proposed  to  give  in  evidence,  for  the  purpose 
of  showing  a  guilty  knowledge  in  the  prisoner,  other  bills  of  exchange,  precisely 
similar,  with  the  same  drawers'  and  acceptors'  names,  &c.,  passed  by  the  prisoner 
to  Mr.  West,  in  the  month  of  June,  1830,  which  bills  afterwards  turned  out  to 
be  forgeries. 

(7.  J^hillips,  for  the  prisoner,  objected,  on  the  ground  that  what  occurred  sub- 
sequently, could  not  be  given  in  evidence  to  show  a  previous  guilty  knowledge, 
^.^n-i  Mr.  Justice  Oasslee,  after  oonsultinff  with  the  Lord  *Ghief  Baron, 
^  and  referring  to  Russell  on  *^  Grimes  and  Misdemeanors,"  was  disposed 
to  allow  the  evidence  to  be  received,  but  said,  that  he  would  reserve  the  point 
for  the  opinion  of  the  Judges,  (a) 

Upon  which,  Clarkaon  declined  to  press  the  evidence,  thinking  his  case  suffi- 
ciently strong  without  it. 

The  bill  was  on  a  2s,  6cf.  stamp,  and  it  appeared  that  it  ought  to  have  been  on 
a  Ss.  M. 

C.  PhUUps  submitted,  that  this  objection  was  fatal,  as  the  want  of  a  proper 
stamp  rendered  the  bill  a  nullity,  and  none  of  the  parties  to  it  were  bound  to 
pay  it. 

Mr.  Justice  Oabelee  said,  that  the  objection  had  been  taken  and  overruled 
many  times  before. 

(o)  In  the  case  of  Rex  v.  Smith,  antt,  2  C.  dt  P.  633,  it  was  held,  that  if  there  be  two 
an«hctiiieDt8  against  a  prisoner  for  uttering/«rf  ei  notet,  the  uttering  of  the  forged  note,  which 
is  the  subject  of  the  second  indictment,  cannot  be  given  in  evidence  on  the  trial  of  the  first 
indictment,  even  to  show  a  guilty  knowledge  in  the  prisoner. 

In  the  case  of  Rex  v.  Taverner  (Carr.  Supp.  p.  195),  which  was  tried  at  the  Old  Bailey,  in 
the  year  1809,  before  Lord  Bllenborough,  Lord  Chief  Baron  Thomson,  and  Mr.  Justice  Law- 
rence,  the  prisoner  was  indicted  for  uttering  forged  bank  notes;  and,  to  show  a  guilty  know- 
ledge, the  prosecutors  wished  to  prove  the  uttering  of  another  forged  note,  five  weeks  after 
the  uttering  which  was  the  subject  of  the  indictment.  It  wss  objected  in  that  case,  as  it  was 
by  Mr.  Phillips  in  the  principal  case,  that  only  prevtaitt  acts  could  show  ^uo  animo  the  thing 
vtras  done.  And  the  three  learned  Judges  who  presided  at  the  trial,  held,  **  That  the  evidence 
was  not  admissible,  unless  the  latter  uttering  was  in  some  way  connected  with  the  principa* 
case,  or  it  could  be  shown  that  the  nateg  were  of  the  taste  manufacture.*^  This  latter  observa 
lion  seems  to  support  the  inclination  of  Mr.  Justice  Gaselee'  s  opinion  aa  above  mentioned, 
because  the  bills  of  exchange  tendered  in  evidence  were  offered  as  bills  precisely  similar  to  the 
bill  in  question,  and  which,  therefore,  might  have  been  oonooeted  at  the  same  time  and  fo« 
the  same  fraaduldot  purpoee. 


580  Rex  v.  Garule.   0.  B.  Sess.  1831.  [414 

*No  evidence  was  offered  in  sappori  of  the  eoant  for  the  forg^rj  cf  ^m^m 
the  aooeptanoe ;  and  his  Lordship  left  it  to  the  Jury  to  say  whether,  at  *• 
the  time  the  prisoner  gave  the  hill  to  Mr.  West,  he  knew  that  the  aceeptukoe 
was  forginl.     And  they  found  him  guilty  of  the  uttering,  hut  reoommeiMied 
him  to  mercy :  in  which  recommendation  the  prosecutor,  Mr.  West,  joined. 

Clarkson,  for  the  prosecution. 

C.  Phillipiy  icft  the  prisoner. 


The  prisoner  was  ahout  to  he  remoTcd  from  the  har,  when  Paynt^  who  ms 
for  the  prosecution  in  another  case,  in  which  a  Mr.  Carman  was  prosecator, 
against  the  same  prisoner,  for  a  similar  offence  committed  in  the  City  of  LoDdoQ, 
asked  his  Lordship  whether  he  thought,  after  this  conviction,  that  the  other  cue 
should  go  on  or  not. 

Mr.  Justice  Oaseleb  said,  that  the  Court  felt  a  difficulty  in  giving  any  opi- 
nion, it  was  for  the  parties  to  exercise  their  discretion.  He  added,  that  the  Privj 
Council  had  intimated  to  the  Judges,  that,  when  there  were  two  indietnwDts 
against  a  prisoner  for  capital  offences,  it  would  he  desirable  to  try  him  upoa 
both,  in  order  that  his  Majesty^s  advisers  might  he  able  to  judge  whether  hs 
was  a  proper  object  to  receive  the  royal  clemency.  But  if  the  prosecutor  in 
this  case  wished  to  withdraw  the  charge,  he  would  not  oppose  his  so  doing. 

Payne  stated,  that  it  was  the  wish  of  the  prosecutor,  for  whom  he  appeared, 
that  the  prisoner's  life  might  be  spared ;  and  therefore,  with  the  permiseion  of 
the  Court,  he  would  willingly  withdraw  from  the  prosecution. 

*The  Court  assented  to  this  arrangement,  and  directed  the  proseeutor's  ^i'^^ 
and  witnesses'  recognisances  to  be  discharged,  and  the  e^tenses  of  the  ^ 
prosecution  to  be  allowed. 

At  the  end  of  the  Session,  the  prisoner  received  sentence  of  death,  but  ezecn- 
tion  was  respited  until  his  Majesty's  pleasure  should  be  known^  and  no  report 
has  as  yet  been  made. 


BS70KS  KEWMAN  KNOWLTS,  X8Q.,  BBOORDSR. 


REX  V.  RtCHARD  CARLILE.    Jan.  10. 

The  Court  of  K.  B.  will  not  grant  a  kaheai  eorput  to  discharge  oat  of  custody  a  person  wtw 
has  been  convicted  of  libel,  at  the  commission  of  oyer  and  terminer,  at  the  Old  Bailejr,  on 
the  ground  that  when  the  verdict  was  returned  only  one  Commissioner  waa  preseot  iasteid 
of  two,  as  required  by  law.  But  qumre,  whether  such  a  circumstance  may  not  be  assigned 
as  error. 

The  defendant  was  indicted  for  a  sections  libel.  He  appeared  to  defend  in 
person,  and,  previous  to  the  Jury  being  sworn,  he  stated  to  the  Court,  that,  t^ 
the  jurors  were  entire  strangers  to  him,  he  wished  to  have  an  admission  from 
them  that  they  were  not  tradesmen  in  the  employ  of  the  Crown. 

The  Recorder  said,  that  the  only  way  was  for  the  defendant  to  make  anj 
objection,  of  which  he  was  in  possession,  before  the  Jurors  were  sworn ;  the 
Jury  were  as  much  strangers  to  the  Court  as  they  were  to  the  defendant,  aod 
the  Court  could  not  depart  from  the  usual  and  uniform  oonrse  on  the  i^pli<AtioQ 
of  the  defendant  or  any  other  person. 

The  defendant  then  said  that  he  had  no  objection  to  make,  and  the  jurois 
were  severally  sworn. 

The  indictment  stated,  that,  at  the  time,  &c.,  it  mApuUiefy  rumowtd,  rgnfiedf 
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*4161  ^^  hdieved  amongst  the  *liege  subjects  of  our  lord  the  King,  that  divers 
-'  of  the  liege  subjects  of  our  lord  the  Eang,  who  were  usually  employed  in 
agricuUural  labours^  in  that  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland,  called  England,  had  been  and  were  in  divers  parts  of  England  aforesaid 
guilty  of  insurrection  against  the  laws  of  this  realm,  and  had  been,  and  were  and 
continued  to  be  guilty  of  insurrection  against  the  laws  of  this  realm,  and  had 
been  and  were  and  continued  to  be  guilty  of  riots,  routs,  and  unlawful  assemblies, 
and  of  acts  of  great  violence,  tumult,  and  disorder,  and  of  the  crimes  of  arsoji^ 
and  the  wilful  destruction  of  the  personal  property  of  divers  of  his  Majesty's 
subjects,  to  wit,  at  London,  in  the  parish  of  Saint  Mary-le-bow,  in  the  ward  of 
Cheap,  &o.  That  Richard  Cariile,  late  of  London,  labourer,  being  a  wicked, 
and  malicious,  and  evil-disposed  person,  and  contriving  and  intending  the  peace 
of  our  said  lord  the  King  to  disquiet  and  disturb,  and  the  liege  subjects  of  our 
said  lord  the  King,  and  to  incite  and  provoke  to  hatred  and  dislike  of  the 
Government  and  Constitution  of  this  realm  as  by  law  established,  and  also  to 
incite  and  provoke  the  said  subjects  to  acts  of  insurrection,  riot,  tumult,  and 
violence,  and  to  incite,  provoke,  and  encourage  the  said  agricultural  labourers 
who  were  so  reputed  and  believed  to  be  guilty  of  such  offences  as  hereinbefore  is 
mentioned,  as  aforesaid,  to  be  and  continue  to  be  guilty  of  insurrection  as  afore- 
said, and  to  commit,  and  continue  to  commit  such  offences  as  aforesaid,  and  to 
incite,  provoke,  and  encourage  the  rest  of  his  said  Majesty's  subjects  usually 
employed  in  agricultural  labours  in  England,  to  commit  and  be  guilty  of  similar 
offences  and  insurrection  against  the  laws  and  government  of  this  realm,  here- 
tofore, to  wit,  on  the  6th  day  of  December,  in  the  first  year  of  the  reign  of  our 
sovereign  lord  the  now  King,  in  London,  that  is  to  say,  at  the  parish,  &c.,  unlaw- 
fully, wickedly,  maliciously,  and  seditiously  did  publish,  and  cause  and  procure 
to  be  published  a  certain  false,  wicked,  malicious,  scandalous,  and  seditious  libel  of 
4<4.1 71  ^^^  ^concerning  the  said  Government  and  Constitution  as  by  law  establish- 
-■  ed,  and  of  and  concerning  the  said  agricultural  labourers,  containing,  in  one 
part  of  the  said  libel,  the  false,  wicked,  malicious,  scandalous,  seditious,  and  libel- 
lous matter  following,  of  and  concerning  the  said  Government  and  Constitution  of 
this  realm,  that  is  to  say,  <'A  constitutional  monarchy  is  a  most  ridiculous 
state  of  government,  more  than  mimicking  absolute  monarchy,  and  perpetuating 
all  ancient  follies  and  abuses.  Everything  conspires  against  a  King  to  tell  him 
that  he  is  something  more  than  man,  and  all  that  sort  of  flattery  is  calculated 
to  unman  him,  and  make  him  less  than  man.  We  want  no  mummeries  and 
nonsense  wherewith  to  please  savages  and  fools  in  the  present  day." 

And  in  another  part  of  the  said  libel,  the  false,  &c.     ''To  the  insurgent 
agricultural  labourers. 

''  You  are  much  to  be  admired  for  everything  you  are  known  to  have  done 
during  the  last  month  ]  for,  as  yet  there  is  no  evidence  before  the  public  that 
you  are  incendiaries  or  even  political  rebels.  Much  as  every  thoughtful  man 
must  lament  the  waste  of  property,  much  as  the  country  must  suffer  by  the 
burnings  of  farm-produce  now  going  on,  were  you  proved  to  be  the  incendiaries, 
we  should  defend  you  by  saying,  that  you  have  more  just  and  moral  cause  for 
it,  than  uny  king  or  faction  that  ever  made  war  had  for  making  war.  In  war, 
all  destructions  of  property  are  counted  lawful,  upon  the  ground  of  that  which 
is  called  the  law  of  nations,  yours  is  a  state  of  warfare,  and  your  ground  of 
quarrel  is  the  want  of  the  necessaries  of  life  in  the  midst  of  an  abundance. 
You  see  hoards  of  food  and  you  are  starving.  You  see  a  government  rioting  in 
every  sort  of  luxury  and  wasteful  expenditure )  and  you,  ever  ready  to  labour, 
cannot  find  one  of  the  comforts  of  life.  Neither  your  silence  nor  your  patience 
has  obtained  for  you  the  least  respectful  attention  from  that  government.  The 
3^J.1  fi1  ™^^  tsxoB  you  have  erown,  the  more  you  have  been  ^oppressed  and  de- 
^  spised,  the  more  you  have  been  trampled  on  \  and  it  is  only  now  that  you 
begin  to  display  your  physical  as  well  as  your  moral  strength,  that  your  cruel 
tyrants  treat  with  you,  and  offer  terms  of  pacification.  Your  demands  have 
been,  so  far,  moderate  and  just;  and  any  attempt  to  stiie  them,  by  the  threat- 
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ened  seyeritj  of  the  new  administration,  will  be  so  wicked  as  to  justify  jonr 
resistance  even  to  death,  and  to  life  for  life/'  And  in  another  part,  &c.,  *'  Mr. 
Carlile  justified  the  conduct  of  the  agricultural  labourers  of  the  disturbed 
counties ;  and,  alluding  to  Earl  Grey's  threatened  severity,  he  trusted  that,  if 
an  effort  were  made  to  put  down  the  just  discontent  of  those  starring  labourers, 
by  any  other  means  than  that  of  redressing  their  grievances,  they  might  be  able 
to  rise  in  their  congregated  strength  and  put  down  the  Earl." 

The  second  count  contained  only  the  passage  commencing  with  the  words, 
<<  To  the  insurgent  agricultural  labourers,''  and  charged  the  intent  to  be,  to 
incite  them  to  commit  and  perpetrate,  and  join  and  assemble  together  for  the 
purpose  of  committing  and  perpetrating  acts  of  riot,  tumult,  and  violence,  and 
also  to  commit  the  crime  of  arson,  and  to  resist  the  execution  of  the  laws,  &c. 
'  The  third  count  contained  the  same  passage^  but  set  out  with  di£fereDt  innu- 
endoes. 

The  fourth  count  contained  the  passage  commencing  ^'  A  constitutional  mo- 
narchy, and  also  the  passage^  "  Mr.  Carlile  justified  the  conduct,"  &c.  Plea — 
Not  Guilty. 

To  prove  the  introductory  allegation  with  respect  to  rumours  of  insurrection, 
&G.,  a  copy  of  his  Majesty's  proclamation,  printed  at  the  king's  printing  office, 
reciting  that  there  were  such  rumours,  and  the  London  Gazette,  containing  such 
proclamation,  were  put  in;  and  Sir  R.  Birnie,  the  chief  magistrate  of  Bow 
street,  Mr.  Rawlinson,  a  magistrate  for  the  counties  of  Middlesex  and  Hamp- 
shire, and  Mr.  Twyford,  a  police  magistrate  and  a  magistrate  for  Sussex,  were 
called  as  witnesses ;  and  from  "^their  evidence  it  appeared,  that,  previ-  r^A-in 
ous  to,  and  up  nearly  to  the  time  at  which  the  libel  was  published,  it  ^ 
was  generally  reported  and  believed  that  the  agricultural  labourers  were  in  a 
state  of  insurrection,  destroying  threshing  machines,  and  pulling  down  manu- 
factories, and  causing  burnings  in  different  parts.  Mr.  Rawlinson  and  Mr.  Twy- 
ford were  both  in  disturbed  districts  during  part  of  the  month  of  November, 
and  saw  large  mobs,  consisting  of  farming  labourers,  some  of  them  armed,  and 
some  not.  Mr.  Rawlinson  said,  on  cross-examination,  that  he  did  not  himself 
see  any  burnings,  but  that  he  saw  an  assembly  of  sixty  or  seventy  persons  enter 
a  blacksmith's  shop,  and  seize  sledge  hammers.  He  also  said,  that  he  did  not, 
during  the  time  he  was  in  the  country,  see  any  copies  of  the ''  Political  Prompter," 
which  was  the  book  in  which  the  libel  appeared.  Mr.  Twyford,  on  his  cross- 
examination,  said,  that  he  had  seen  a  mob  of  about  140  persons,  who  said  that, 
they  had  got  the  farmers  prisoners,  but  they  were  not  armed ;  and  also,  that  a 
paper,  purporting  to  be  a  humble  petition  for  an  increase  of  wages,  was  carried 
about  in  ft  mob  of  about  fifty  persons,  and  presented  to  different  persons ;  but 
the  ]>ersons  who  presented  it  did  not  use  any  violence. 

The  defendant,  in  his  address  to  the  Jury  (inter  alia),  contended,  that  pro- 
secutions for  libel  containing  general  remarks  on  the  Government,  and  the 
affairs  of  the  country,  and  not  reflecting  upon  individuals,  were  not  sustainable 
by  law,  notwithstanding  the  practice  of  the  Courts  for  some  time  past.  He 
instanced,  on  this  point,  the  case  of  Hampden  as  to  ship  money,  and  the  case 
of  Wilkes  as  to  general  warrants ;  and  argued,  that  things  which  had  long  been 
considered  legal,  when  they  came  to  be  solemnly  considered  and  determined, 
turned  out  to  be  illegal.  As  to  the  first  sentence  set  out  in  the  indictment 
with  respect  to  a  constitutional  monarchy,  he  said  that  he  only  meant,  that,  in 
former  times,  it  was  considered  necessary  to  have  splendour  and  show,  in  order 
to  dazzle  the  multitude,  *bnt  that  those  days  were  gone,  and  no  such  r#40Q 
things  were  at  all  wanted  now.  For  the  purpose  of  negativing  the  alle-  *- 
gation  as  to  the  rumours  of  insurrection,  burning,  &c.,  he  proposed  to  read  from  the 
*^  Morning  Chronicle,"  and  other  newspapers,  respecting  the  state  of  the  countryi 
statements  purporting  to  be  written  in  what  was  called  the  disturbed  districts. 

AdolpkuSf  for  the  prosecution,  objected.  The  statements  might  just  as  well 
have  been  written  in  some  garret  in  London  as  in  the  disturbed  districts. 

The  R£CORD£B  said^  that  the  defendant  must  do  what  he  proposed  to  do^  bj 
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calling  a  witness,  and  not  by  producing  a  printed  paper ;  that  paper  could  not 
prove  that  there  were  no  such  reports  in  existence. 

The  defendant  also  wished  to  read  from  the  '^  Times"  newspaper  a  report  of  a 
speech  made  by  the  Duke  of  Wellington  in  the  House  of  Lords,  in  the  latter 
ezid  of  November,  in  which  he  said,  that,  while  he  was  in  office,  he  had  not  been 
able  to  trace  any  of  the  fires  which  had  taken  place  to  the  agricultural  labourers. 
This  also  was  rejected  as  not  being  evidence. 

The  defendant  then  observed  upon  that  part  of  the  libel  which  was  addressed 
^^  to  the  insurgent  agricultural  labourers,"  and  argued  that  a  particular  state  of 
affairs  would  justify  the  use  of  expressions  which  at  another  time  would  be  con- 
sidered as  illegal.  He  referred  to  Blackstone's  ''  Commentaries," (a)  and  con- 
tended, from  the  spirit  of  the  passages  there  contained,  that,  under  special  and 
*4211  6^^^^or<^QAf  J  circumstances,  some  departure  *from  the  rules  of  general 
-'  law  was  justifiable.  He  also  observed  upon  the  conduct  of  the  labourers, 
whose  object,  he  contended,  was  legal,  viz.  to  increase  their  wages.  He  relied 
much  on  the  evidence  of  Mr.  Twyford  as  to  their  being  unarmed,  and  abstain- 
ing from  acts  of  violence. 

The  Kegorder,  in  summing  up,  said,  that,  with  respect  to  the  first  count  in 
the  indictment,  as  it  contained  three  distinct  passages,  if  the  Jury  had  any  doubt 
as  to  any  one  of  them  being  a  libel,  they  might  give  their  verdict  upon  some  of 
the  other  counts  in  which  the  particular  passages  were  set  out  separately.  With 
respect  to  the  object  of  the  labourers,  he  observed,  that,  in  his  opinion,  the 
raising  of  wages  could  not,  in  any  well  regulated  country,  be  allowed  to  be  effect- 
ed by  numbers  congregating  together,  for  the  purpose  of  intimidating  those  who 
are  to  pay  them.  If  the  masters  had  congregated  together  for  the  purpose  of 
lowering  the  rate  of  wages,  it  would  be  thought  a  foul  conspiracy ;  and,  on  the 
other  side,  it  could  not  be  considered  in  any  other  light.  Every  man  had  a 
right  to  put  a  price  on  his  own  labour,  but  a  number  of  men  had  no  right  to 
congregate  together  to  fix  the  rate  to  be  paid  to  every  labourer;  and,  if  the 
object  were  sought  to  be  accomplished  by  terror,  it  was  a  most  serious  offence. 
One  of  the  witnesses  had  said,  tnat  there  were  no  weapons  in  the  possession  of 
those  people ;  nor  was  it  necessary  that  there  should  be,  for  numbers  might 
create  terror  as  much  as  weapons  of  violence.  That  witness  had  also  said,  that 
they  had  not  used  actual  violence ;  nor  was  it  necessary  that  they  should,  in 
order  to  render  their  assembling  together  unlawful.  The  learned  Recorder  then 
read  over  the  evidence,  and  in  conclusion  observed — 

Although  you  are  at  liberty,  by  the  act  of  the  32d  of  his  Majesty  King  George 
the  Third,  to  give  a  general  verdict,  yet,  by  the  same  act,  I  am  bound  to  give 
you  my  opinion  upon  the  law  of  the  case,  as  if  it  were  a  case  of  murder,  or  any 
3,; joo-|  other  species  of  offence.  I  have  already  '''said,  that,  with  respect  to  the 
-^  first  count,  there  may,  perhaps,  be  some  difference  of  opinion ;  but,  with 
respect  to  the  second,  which  contains  only  the  part  addressed  to  the  agricultural 
labourers,  I  am  bound  in  law  and  in  conscience  to  tell  you,  and  I  do  tell  you, 
as  solemnly  as  I  would  pronounce  the  last  supplication  on  my  death-bed,  that  the 
matter  set  out  in  that  count  is  a  most  atrocious,  a  most  seditious,  a  most  scandalous, 
and  a  most  dangerous  libel,  calculated  to  encourage  his  Majesty's  subjects,  who 
were  then,  as  the  libel  states,  in  actual  insurrection,  to  continue  in  that  state. 
This  must  be  the  tendency  of  it. 

The  Jury  retired  for  some  time,  and  afterwards  returned  a  verdict,  finding  the 
defendant  guilty  upon  the  second  and  third  counts;  and  he  was,  at  the  close  of 
the  Session,  sentenced  to  pay  a  fine  of  2001,  to  the  King — ^to  be  imprisoned  for 
two  years  in  the  House  of  Correction  in  Giltspur  street,  and,  at  the  expiration 
of  that  period,  to  give  security  for  his  good  behaviour  for  ten  years,  himself  in 
500/.,  and  two  sureties  in  250/.  each ;  and  to  be  further  imprisoned  until  such 
security  should  be  given,  and  such  fine  paid. 

(a)  Book  1,  c.  16,  pp.  243,  244,  commencing  with  the  words,  *'next  as  to  cases  of  ordinary 
public  oppressions,"  and  ending  with  the  words,  "the  prudence  of  the  times  must  provide 
new  remedies  upon  new  emergencies." 
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Adolphui,  Wtghfman,  and  R.  Gumey^  for  the  proBecntion 
The  defendant  in  person. 


Jat .  29.  In  the  course  of  Hilary  Term,  EvanM  applied  to  the  Court  of  Eing^a 
Bench  for  a  writ  of  Hahetu  Oorpm,  to  discharge  the  defendant  out  of  custody^ 
on  the  ground  that,  when  the  verdict  of  the  Jury  was  returned,  only  one  Com- 
missioner was  present  instead  of  two,  as  required  by  law  in  the  commission  of 
Oyer  and  Terminer.  The  Court,  in  the  absence  of  any  precedent  upon  the  sub- 
ject, refused  to  grant  the  writ  of  Babeas  Corptu,  but  suggested,  that  the  objec- 
tion might,  perhaps,  be  taken  advantage  of  on  a  writ  of  error. 


♦OLD  BAILEY  FEBRUARY  SESSION,  183L     r^ 

BEFORE  MB.  BABON  BATLET,  MB.  BARON  BOLLAND,  AND  MB.  JUSTICE 

BOSANQUET. 


HEX  V.  JOHN  ST.  JOHN  LONG.    Feb.  19. 

iVhen  a  person,  undertaking  the  cure  of  a  disease  (whether  he  has  received  a  medical  edoea- 
tion  or  not),  is  guilty  of  gro$i  negligence  in  attending  his  patient  after  he  hat  applied  a  rtmedjf, 
or  of  groet  ra^neet  in  the  application  of  it,  and  death  ensnes  in  oonsequenoe  of  either,  be  b 
liable  to  be  oonYicted  of  manslaughter. 

Manslaughter.  The  first  count  of  the  indictment  stated  that  the  prisoner, 
on  the  6th  of  October,  and  on  divers  other  days  and  times  between  that  day  and 
the  12th  of  October,  fdonicnuly  did  assault  Colin  Campbell  Lloyd,  the  wife  oi 
Edward  Lloyd,  and  tiiat  he,  on  the  said  day  and  the  said  other  days  and  times, 
fdcnixm^ly  did  cavxe  and  procure  the  said  Colin  Campbell  Lloyd  to  tnhale  cer- 
tain noxious  and  injurious  yapours,  and  that  he,  with  a  certain  corrosive,  inflam- 
matory, and  dangerous  liquid,  secretly  prepared,  mixed,  and  made  by  him,  /do- 
nioudy  did  rub,  wash,  and  sponge,  and  cause  and  procure  to  be  rubl)ed,  wa^ed, 
and  sponged,  the  breast  and  chest  of  the  said  Colin  Campbell  Lloyd,  and  bj 
inch  rubbing,  washing,  and  sponging,  and  causing  and  procuring  to  oe  rubbed, 
washed,  and  sponged,  the  breast  and  chest  of  the  said  Colin  Campbell  Lloyd 
with  the  corrosive,  inflammatory,  and  dangerous  liquid  aforesaid, /c;/ofi7i>«a^  <fid 
make  and  produce,  and  cause  to  be  made  and  produced,  one  mortal  sore  and 
ulcer  in  and  upon  her  breast  and  chest,  of  the  length  of  sixteen  inches,  of  the 
width  of  nine  inches,  and  of  the  depth  of  two  inches ;  and  that  he,  by  such  cans- 
ing  and  procuring  the  said  Colin  Campbell  Lloyd  to  inhale  the  said  noxious 
and  injurious  vapours,  felonioudy  did  cause  and  procure  the  said  Colin  Camp- 
bell IJoyd  to  become  mortally  sick  and  diseased  in  her  body ;  of  which  said 
mortal  sore  and  ulcer,  and  mortal  sickness  and  disease  of  her  body,  the  said 
Colin  Campbell  Lloyd,  from  the  said  6th  of  ^October  until  the  8th  of  r^^± 
November,  did  languish,  and  languishing  did  live,  and  then,  on  the  8th  ^ 
of  November,  as  well  of  the  mortal  sore  and  ulcer  as  also  of  the  mortal  sickness 
and  disease  of  her  body  aforesaid,  did  die ;  and  that  he  the  said  Colin  Campbell 
Lloyd  in  manner  aforesaid  feloniously  did  kill  and  slay. 

The  Sd  count  charged  only  the  rubbing,  omitting  the  inhaling. 

The  3d  and  4th  counts  omitted  the  assatdt,  ana  added  the  word  ''  wound" 
after  sore  and  ulcer. 

The  5th,  6th,  7th,  and  8th  counts  only  slightly  varied  the  statement  of  the 
manner  in  which  the  liquid  was  applied. 

The  9th  count  contained  an  allegation,  that  the  prisoner  applied  the  liquid  to 
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the  chesty  he  weU  knowing  the  said  liquid  to  he  inftammaiory  and  dangerous  in 
that  behalf;**  and  described  the  chest  as  becoming  '<  mortally  inflamed,  ukera^y 
and  gangrened  aU  over  the  same."  The  10th  coant  was  similar,  only  omitting 
the  scienter.     Plea — ^Not  goilty. 

Denman,  A.  G-.,  in  opening  the  case  for  the  prosecution,  stated,  that  he  shonld 
not  offer  any  particular  evidence  as  to  the  inhaling,  as  it  did  not  appear,  as  far 
as  they  were  able  to  judge,  to  be  in  any  way  the  cause  of  the  death,  which  ap- 
peared to  be  solely  occasioned  by  the  application  of  the  mixture.  If  the  facts 
were  made  out,  the  question  would  arise  whether  the  prisoner  was  guilty  of 
manslaughter.  The  charge  against  him  was  not  of  acting  with  malice  afore- 
thought, but  of  applying  himself  to  the  treatment  of  a  case  of  which  he  knew 
nothing,  and  of  using  a  most  dangerous  liquid,  with  the  effect  of  which,  in  the 
judgment  of  charity,  he  must  be  supposed  to  have  been  unacquainted.  If,  with 
gross  ignorance  of  the  subject,  he,  with  the  desire  of  gain,  undertook  the  case, 
and,  in  consequence,  death  ensued,  it  would  be  clearly  a  homicide  by  no  means 
*4251  ^^^^^^  justifiable  or  excusable.  The  *law  admitted  of  no  doubt.  If  a 
-'  party,  grossly  ignorant,  undertook  to  deal  with  deadly  remedies,  without 
knowing  the  effect  they  would  produce,  he  was  answerable  criminally,  if  they 
occasioned  death.  The  question,  whether  regularly  educated  or  not,  did  not 
apply.  A  regular  medical  education  might  furnish  a  defence  which  an  unedu- 
cated person  could  not  have,  but  the  absence  of  such  education  certainly  did 
not  make  a  person  guilty.  The  only  question  was,  whether,  in  point  of  fact,  the 
prisoner  was  ignorant  of  that  which  he  was  about,  and  whether  that  ignorance 
was  the  cause  of  his  patient's  death.  If  a  man  in  the  most  extensive  practice 
were  to  take  cognisance  of  a  particular  case,  of  which,  by  his  treatment,  he 
showed  that  he  was  clearly  ignorant,  his  great  practice  would  not  be  any  excuse. 

The  witnesses  called  on  the  part  of  Uie  prosecution  were,  Capt.  Lloyd,  the 
husband  of  the  deceased ;  Mrs.  Campbell,  a  relation,  at  whose  house  she  was 
staying ;  Mr.  Campbell,  Mr.  Vance,  Mr.  Brodie,  and  Mr.  Frankum,  surgeons. 

From  the  examination  in  chief  of  Capt.  Lloyd,  the  following  facts  appeared 
-*the  deceased  for  several  years  had  been  troubled  occasionally,  when  she  caught 
cold,  or  anything  excited  her,  with  a  choking  sensation  in  the  throat,  for  which 
she  had,  about  three  years  before  her  death,  consulted  a  medical  man,  and  for 
which  she  was  in  the  habit  of  applying  a  blister  to  the  throat,  and  afberwards 
of  healing  the  wound  with  a  simple  dressing  of  spermaceti  ointment.  A  son 
of  the  deceased  was  under  the  care  of  Mr.  Long ;  and  on  various  occasions,  when 
the  deceased  attended  with  her  son,  she  mentioned,  in  conversation  with  Mr. 
Long,  the  complaint  she  had  in  her  throat ;  and  the  conversations  eventually 
led  to  her  putting  herself  under  his  care  on  the  6th  of  October,  1830,  at  whicn 
time  she  was  in  very  good  general  health.  On  the  3d  of  October,  she  had  applied 
'^4201  ^  B™^^  blister  to  her  throat,  but  the  *wound  occasioned  by  it  was  nearly 
^  well  on  the  6th ;  on  the  7th,  8th,  9th,  and  10th,  she  went  to  Mr.  Long's, 
and  on  the  evening  of  the  10th  complained  to  her  husband  of  a  violent  burning 
across  her  chest,  in  consequence  of  which  he  looked  at  it,  and  found  a  great 
redness  -across  her  bosom,  darker  in  the  centre  than  at  the  other  parts ;  she  also 
complained  of  great  chillness,  and  shivered  with  cold,  and  passed  a  very  restless 
and  uncomfortable  night.  On  the  11th  she  was  very  unwell  all  day,  and  com* 
plained  of  great  thirst,  the  redness  was  more  vivid,  and  the  spot  in  the  centre 
darker,  round  the  edges  white  and  puffed  up,  and  there  was  a  dirty  white 
discharge  from  the  centre.  Cabbage  leaves  had  been  applied,  and  when  they 
were  removed,  they  appeared  slimy  from  the  discharge ;  tne  night  of  the  11th 
was  passed  very  uncomfortably.  On  the  morning  of  the  12th,  the  redness  on 
the  breast  and  chest  was,  if  anything,  greater,  and  the  spot  in  the  centre  more 
puffed  up  and  darker ;  the  redness  was  more  spread  round  the  edges,  and,  where 
it  stopt,  there  were  blisters  in  the  skin,  apparently  from  the  discharge;  the 
inner  part  of  the  arms  also  was  very  red  where  the  discharge  had  run  down  on 
each  side.  On  the  12th  she  was  very  feverish  and  restless,  and  had  no  appetite ; 
and  in  oonsequenoe  of  these  symptoms,  Cimt  Lloyd  went  to  Mr.  Long  about 
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the  middle  of  the  day;  Mr.  Long  asked  wbj  Mrs.  Llojd  bad  not  come  to 
inhale,  and  yo  on  icith  the  ruhhhig  ;  Capt.  Lloyd  replied,  it  was  impossible,  she 
was  so  very  ill ;  that  she  bad  been  constantly  unwell  since  the  night  of  the  10th, 
and  was  suffering  a  great  deal  of  pain  and  sickness ;  Mr.  Long  said,  he  dare  say 
it  would  soon  go  off,  it  was  generally  the  case.  He  was  told  of  the  shivering 
and  cbiliuess,  and  that  some  hot  wine  and  water  bad  been  given  to  relieve  her; 
be  said,  hot  brandy  and  water  would  have  been  a  better  thine,  and  to  put  ber 
bead  under  the  bed  clothes.  He  was  told  that  the  chest  and  breast  looked  very 
red  and  very  bad  \  be  said,  that  was  generally  the  case  in  the  first  instance,  but 
it  would  go  off  as  she  got  ^better,  and  that  Capt.  L.  need  not  be  uneasy  ^^^^ 
about  it,  as  there  was  no  fear  or  danger ;  Capt.  Lloyd  requested  bim  to  ^ 
call  in  the  evening,  and  told  bim  where  Mrs.  Lloyd  was,  which  it  appeared  ht 
did  not  know  before  ;  in  the  evening  he  came  and  saw  ber :  in  the  course  of  the 
day  the  cabbage  leaves  had  been  removed,  and  a  dressing  of  spermaceti  omt- 
ment  put  on  the  chest  instead.  He  said  he  was  very  sorry  to  see  ber  so  unwell, 
that  she  ought  to  have  endeavoured  to  get  up  and  come  to  him,  and  he  would 
have  relieved  her  \  she  said,  it  was  impossible,  she  was  in  such  pain  and  suffer- 
ing, and  with  ber  breast  open  in  that  way  it  might  be  dangerous.  He  desired 
to  look  at  it,  and  observing  the  dressing,  said,  those  greasy  plasters  had  do 
business  there,  and  she  ought  to  have  continued  the  cabbage  leaves.  She  said 
she  could  not  bear  the  pain  of  keeping  them  on.  He  then  took  off  his  great 
coat,  and  said  be  would  rub  it  out;  and  he  turned  up  the  cuff  of  bis  coat  as  if 
for  the  purpose  of  doing  so.  She  exclaimed  very  much  with  fright,  and  ex- 
pressed her  wonder  that  ne  should  think  of  rubbing  in  the  state  her  breast  was 
m.  She  asked  if  there  was  no  way  of  keeping  the  leaf  on  without  touching 
the  breast ;  and  he  asked  ber  what  she  wished.  She  replied,  ''  To  be  healed.'' 
He  said,  it  would  never  heal  with  those  greasy  plasters,  that  was  not  the  way 
in  which  he  healed  sores.  He  then  asked  for  a  towel,  and  began  dabbing  it  on 
the  breast,  particularly  in  the  centre,  where  the  discharge  came  from.  He  said, 
that  old  linen  was  the  best  thing  to  heal  a  wound  of  that  kind.  She  said,  her 
skin  and  flesh  were  very  healthy,  and  always  healed  immediately  with  the 
simple  dressing  she  had  used.  He  said,  old  linen  was  better,  but  she  might 
use  the  dressing  if  she  liked,  he  saw  no  objection,  and,  token  it  skinned  aver,  he 
loould  rvb  it  again.  She  said  no,  she  thought  she  amid  never  submit  to  rubbing 
agaiuj  from  what  she  was  then  suffering.  He  then  went  away.  On  the 
evening  of  the  following  day  (the  13th)  he  ^called  again,  but  Mrs.  Lloyd  r^i^ 
would  not  see  bim,  and  begged  ber  husband  not  to  allow  him  to  come  ^ 
up ;  and  he  never  saw  ber  afterwards.  She  died  on  the  8th  of  November,  just 
a  month  and  a  day  after  she  put  herself  under  Mr.  Long's  care. 

On  the  cross-examination  of  Capt.  Lloyd,  he  said,  that  his  son  continued  to 
attend  Mr.  Long  for  several  days  after  the  commencement  of  the  deceased's 
illness,  and  on  one  occasion  was  desired  to  tell  Mr.  Long  that  he  need  not  come 
to  see  her,  as  she  was  better.  He  also  added,  that  a  person,  describing  himself 
as  a  medical  man,  and  saying  that  be  was  sent  by  Mr.  Long,  applied  to  see  Mrs. 
Lloyd,  and  was  not  allowed.  He  also  admitted,  that  be  had  told  Mr.  Long  that 
be  could  not  pay  fees  for  his  son  until  after  Christmas,  and  that  Mr.  Long  said 
that  would  not  make  any  difference,  he  might  send  him  and  he  would  attend 
to  him. 

Mrs.  Campbell  stated  that  Mrs.  Lloyd  was  in  a  very  good  state  of  health, 
except  that  her  throat  was  sometimes  troublesome  \  that  she  complained  of  a 
stoppage  in  swallowing ;  that  on  the  10th  of  October,  when  the  shivering  came 
on,  the  bed  was  warmed,  and  Mrs.  Lloyd  put  in,  and  bottles  of  hot  water  were 
applied  to  her  feet ;  and  that,  when  Mr.  Long  went  away,  after  having  seen  her, 
be  did  not  give  any  directions  as  to  diet,  or  order  her  any  internal  medicine.  It 
also  appeared  from  her  evidence,  that,  previous  to  Mrs.  Lloyd's  putting  herself 
under  the  care  of  Mr.  Long,  she  bad  attended  three  days  at  the  inquest  held  on 
the  body  of  Miss  Cashin.(a) 

(^/or  the  account  of  Mr.  Long's  trial  for  tho  manalaughtor  of  Miw  Caahin,  mie  mU. 

P*  398. 
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From  the  examination  in  chief  of  Mr.  Campbe]!,  the  surgeon,  it  appeared 
that  he  was  the  son  of  Mrs.  Campbell ,  at  whose  house  the  deceased  was  on  a 
visit,  and  that,  he  first  saw  the  deceased  about  four  o'clock  in  the  afternoon  of 
*4291  ^^  ^^^^  ^^  October,  at  his  mother's  desire ;  at  *which  time  he  found  a 
-'  very  extensive  wound  covering  the  whole  anterior  part  of  the  chest, 
which,  in  his  opinion,  might  be  produced  by  any  strong  acid ;  that  the  skin  was 
destroyed,  and  lay  in  folds  on  the  chest,  entirely  separated ;  that  the  cellular 
tissue  was  partly  destroyed,  and  there  was  a  considerable  discharge  generally ; 
that  the  wound  extended  nearly  from  one  armpit  to  the  other,  and  from  the 
throat  down  to  the  pit  of  the  stomach ;  that  the  skin  was  off  both  breasts,  and 
the  centre  of  the  wound  was  darker,  and  in  a  higher  state  of  inflammation  than 
the  other  parts ;  that  he  removed  the  cabbage  leaves,  and  applied  the  dressing  of 
spermaceti  ointment;  that  he  saw  the  deceased  on  the  13th,  and  afterwards 
daily,  several  times  a  day,  till  her  death ;  that  he  considered  the  wound  very 
dangerous  to  life  when  he  first  saw  it,  but  only  continued  to  apply  the  sperma- 
ceti dressing  till  the  21st  of  October,  when  he  called  in  the  assistance  of  Mr. 
Vance,  who  continued  at  first  to  apply  the  same  dressing,  only  adding  to  it  a 
little  calamine  powder ;  that,  on  the  second  or  third  day  of  his  attendance,  Mr. 
Vance  applied  a  bread  and  water  poultice ;  that  he  (Mr.  Campbell)  at  first  gave 
Mrs.  Lloyd  some  saline  aperient  medicine,  and  when  the  centre  spot,  and  the 
upper  part  of  the  chest,  became  gangrenous,  which  they  did  in  about  a  week, 
in  order  to  support  nature,  she  had  bark,  mineral  acid,  and  quinine.  The  wit- 
ness added,  that,  in  his  opinion,  Mrs.  Lloyd  died  of  the  wound  which  he  first 
saw ;  that  according  to  his  judgment,  it  was  not  necessary  or  proper  to  produce 
such  a  wound,  to  prevent  any  difficulty  in  swallowing;  and  that  he  did  not 
know  of  any  disease  in  which  the  production  of  such  a  wound  would  be  neces- 
sary or  proper.  He  further  stated,  that  he  informed  Mr.  Vance  of  the  course 
he  had  pursued,  and  that  nothing  which  he  or  Mr.  Vance  applied  could  possibly 
increase  the  danger  of  the  patient.  On  his  cros&^ocamination  he  said,  that  he 
had  been  in  practice  six  or  seven  years ;  that,  in  the  course  of  his  practice,  he 
^  joAi  had  known  a  common  blister  often  produce  very  ^injurious  effects,  which 
-'  the  person  who  prescribed  it  never  contemplated,  and  that  a  medical  man 
must  regulate  his  treatment  as  well  by  the  statements  of  the  patient,  as  by  ex- 
ternal appearances;  that  he  did  not  wish  for  any  additional  assistance  till 
gangrene  commenced,  though  he  feared  it  would  take  place  from  the  first ;  and 
that  he  stated  the  danger  he  apprehended,  very  soon  after  he  was  called  in,  to 
his  mother,  and  Captain  Lloyd,  and  a  sister  of  the  deceased,  but  that  twice  they 
had  some  hopes  of  her  eventual  recovery.  On  his  re-examination,  he  said  that 
he  did  not  consider  it  a  case  of  difficulty  in  the  treatment;  that  he  was  present 
at  the  post-mortem  examination ;  and  that  the  wound  did  not  present  the  appear- 
ances which  he  had  ever  seen  produced  by  a  common  blister.  In  answer  to 
questions  from  the  Judge,  he  said,  that  he  thought  rubbing  on  the  12th  of  Oc- 
tober, when  he  first  saw  the  wound,  would  have  increased  the  inflammation  and 
could  not  have  been  in  any  respect  beneficial. 

Mr.  Vance's  evidence  agreed  in  substance  with  the  account  of  the  appearances 
of  the  wound,  as  given  by  the  other  witnesses.  He  stated  also,  that  he  approved 
of  the  treatment  pursued  by  Mr.  Campbell.  He  added,  that  he  had  attended 
Mrs.  Lloyd  about  three  years  before  her  death  for  an  affection  of  the  throat, 
which  he  at  first  thought  a  case  of  narrow  (xsophagus,  but  afterward  ascertained 
to  be  ghbvLs  hystericus;  which  he  described  as  an  inverted  motion  of  the  mus- 
cular fibres  of  the  canal,  very  common  among  women  in  early  life,  and  of  which 
he  had  seen  many  thousand  cases,  but  never  knew  it  produce  death.  He  de- 
scribed the  appearance  of  the  body  after  death,  and  said  it  was  internally  and 
externally  in  perfect  health,  with  the  exception  of  a  partial  disease  of  the  thy- 
roid gland,  and  an  inflammatory  affection  of  the  lining  of  the  windpipe  (occa- 
sioned from  their  contiguity  to  the  ulcer),  and  a  little  narrowness  at  the  entrance 


*4S11   ^^  ^^  cesophagus,  which  he  believed  to  be  congenital,  as  there  was  no 
-*   thickening  of  the  ] 


part.     He  attributed  the  death  of  ^Mrs.  Lloyd  to  tho 
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extent  of  tlie  mortification  caused  by  high  inflammation^  produced  by  some  power- 
ful application.  On  his  cross-examination,  he  said,  that  at  one  time  be  had 
hope,  because  he  found  the  healthy  and  unhealthy  parts  were  separating.  In 
answer  to  questions  from  the  Judge,  he  said,  that  the  state  of  the  wound,  m 
described,  on  the  12th  of  October,  might  produce  the  result  stated ;  that  he 
thought  a  man  of  common  prudence  or  skill  would  not  have  applied  a  liquid 
which  in  two  days  would  produce  such  extensive  inflammation ;  though  all  irri- 
tating external  applications  sometimes  exceeded  the  expectations  of  the  medical 
attendant ;  but  he  should  say,  that  such  conduct  was  a  great  proof  of  rashness 
and  of  ignorance.  In  answer  to  a  question  from  a  juror,  he  stated,  that  it  vu 
▼ery  difficult  to  say,  whether,  if  he  had  been  called  in  on  the  12th,  he  covld 
have  prevented  the  death ;  but,  if  he  were  to  make  a  positive  reply,  he  sboold 
say  that  it  was  not  likely  that  he  could,  as  it  seemed  to  be  a  case  of  great  peril 
from  the  beginning. 

Mr.  Brodie  stated  that  he  saw  the  deceased  at  the  request  of  Mr.  Vance  on 
the  29th  of  October,  and  saw  a  large  sloughing  ulcer,  which  he  believed  might 
have  been  produced  by  rubbing  a  corrosive  liniment  into  the  parts  on  the  10th 
of  October ;  that  he  did  not  know  of  any  disease  which  should  lead  a  person 
to  apply  a  liniment  with  the  intention  of  producing  such  an  effect.  On  his 
eross-exatninaiion,  he  said  : — "  It  is,  and  always  has  been,  the  practice  to  pro- 
duce counter  irritation,  and  the  same  application  mav  be  beneficial  to  one  per- 
son and  injurious  to  another,  according  to  the  habit  and  oonstitution.  The 
effect  of  a  liniment  or  blister,  or  any  other  extiCmal  irritant,  as  we  call  them, 
sometimes  goes  beyond  the  effect  we  intend  it,  and  the  most  scientific  practitioner 
may  often  be  deceived  in  his  expectation  ;  he  cannot  always  calculate  to  a  nicetj. 
[  do  not  recollect  at  this  moment  any  instance  in  which  death  haa  ensued  from 
a  blister  properly  applied,  but  I  suppose  it  may  happen.  I  suppose  over  exer- 
else  "^would  produce  over  irritation  where  a  blister  had  been  applied.  In  r^ioa 
treating  a  wound,  I  should  judge  from  the  appearances  and  the  state  of  ^ 
the  patient.  I  think  it  would  be  desirable,  under  such  circumstances,  to  know 
the  nature  of  the  application ;  but  I  do  not  think  it  would  lead  to  any  great 
difference  in  the  treatment  In  cases  of  poison,  we  do  not  apply  the  same 
remedy,  especially  where  it  has  been  taken  into  the  stomach.  As  to  external 
applications,  I  do  not  think  a  surgeon  would  judge  so  much  from  what  had  been 
implied  as  from  the  appearances.  Circumstances  may  occur  in  which,  when  a 
particular  course  is  intended,  a  stranger's  coming  in  and  pursuing  another  and 
different  oourge  would  produce  mischief." 

On  his  re-examination,  he  said  : — "  In  the  case  of  such  a  wound  as  has  been 
described  and  I  saw,  I  should  not  have  thought  it  necessary  to  resort  to  the 
nerson  who  had  produced  it ;  and  I  doubt  whether,  in  this  case,  it  would  have 
led  to  any  useful  knowledge." 

In  answer  to  quotums  from  the  Judge,  he  said : — ^'  Though  I  do  not  think  it 
absolutely  necessary,  I  should  have  got  at  the  matter  if  I  could.  I  should 
think  that  the  spermaceti  ointment  would  not  certainly  increase  the  danger  of 
inch  a  wound  air  that  described  on  the  12th  of  October.  I  never  saw  such  an 
effect  produced  by  an  ordinary  medical  application.  There  are  some  constitn- 
iions  in  which  very  slight  remedies  will  produce  dangerous  consequences.  I 
have  seen  one  person  die  of  the  bite  of  a  leech,  and  another  by  the  sting  of  a 
bee.  I  had  no  means  of  knowing  anything  of  this  lady's  constitution.  I  should 
believe,  from  the  evidence  I  have  heard  of  the  way  in  which  the  inflammation 
made  progress,  that  it  proceeded  rather  from  the  nature  of  the  application  than 
from  the  constitution  of  the  party  ;  but  it  may  have  depended  on  both.  It  is 
usual  to  try  to  ascertain  the  nature  of  the  constitution.  We  cannot  always  do 
it,  but  in  using  potent  remedies  we  use  great  caution.  I  cannot  form  a  positive 
opinion  whsther  the  liniment  was  rashly  used  or  not,  but  *the  impression  r^^Q 
on  my  mind  is,  that  it  was  used  without  sufficient  caution,  and,  there-  ■■ 
fore,  either  rashly  or  ignorantly.     I  have  seen  many  instances  of  inflammatioD 
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from  external  applieatioii|  but  I  never  saw  so  extensive  an  effect  produced  aa  in 
this  instance." 

Mr.  Frankum  then  proved  that  he  saw  Mrs.  Llojd  about  a  week  before  her 
death,  and  was  present  at  the  poU-fnortem  examination.  His  opinion  was,  that 
she  was  very  healthy,  and  that  there  was  not,  as  far  as  he  could  judge,  any 
peculiarity  of  constitution  which  would  account  for  the  violent  effects  produced. 

AUoff  for  the  prisoner.  The  foots  alleged  are  not  legally  established,  admit- 
ting for  the  present  that  the  evidence  is  correct.  Some  of  the  counts  charge  the 
death  to  have  been  occasioned  by  an  ulcer  and  sore  produced  by  an  external  ap- 
plication,  and  also  by  the  inhaling  of  a  certain  noxious  vapour.  But  as  no 
evidence  has  been  offered  with  respect  to  the  inhaling,  that  is  not  now  the  sub- 
ject of  inquiry.  The  substance  of  the  other  counts  is,  that  the  death  was  ocoa* 
sioned  by  the  external  application  which  is  alleged  to  have  been  improperly  made. 
There  is  no  count  imputing  ignorance  or  want  of  skill,  or  hastiness,  or  roughness 
of  practice ;  and  therefore,  there  being  no  allegation  oif  that  kind,  no  evidence  can 
be  used  to  influence  the  Jury  on  that  subject  The  rules,  with  respect  to  indict- 
ments, are  dear.  In  Overbury's  case.  Lord  Coke  lays  it  down,  that  no  evidence 
can  be  given  of  any  other  cause  of  death,  than  that  which  is  stated  in  the  in- 
dictment. It  is  the  mind  that  constitutes  the  individual  a  criminal,  and  not  the 
act  done,  acoordiuff  to  the  old  maxim  of  the  law,  ''  oc^im  non  /acit  reum  nin 
mens  sit  rea"  This  indictment  charges  the  prisoner  with  the  offence  of  man- 
slaughter. Now  manslaughter,  in  one  view,  is  an  offence  committed  on  the 
sudden,  in  a  moment  of  intemperate  feeling.  Another  species  of  manslaughter 
is,  where  death  has  been  cauaed  in  the  prosecution  of  an  illegal  act.  There  are 
i^AQi't  *also  justifiable  homicide,  and  homicide  per  infortunium;  and  it  is  this 
-'  latter  kind  of  homicide  of  which  the  act  complained  of  consists.  Where 
a  man,  in  an  honest  mind,  does  an  act  which  he  thinks  right,  and  death  ensuesi 
it  is  homicide  per  infortunium.  Lord  Coke's  dictum  as  to  unlicensed  prao- 
titioners  b  not  law.  Sir  Matthew  Hale  repudiates  it,  and  lays  down  the  correct 
rule  on  the  subject ;  and  on  his  rule  it  is  that  I  found  my  defence  of  the  prisoner. 
That  rule  is  adopted  by  all  the  text  writers  on  the  criminal  law.  It  is,  that^ 
where  a  potion  b  given  without  any  intent  of  doing  bodily  hurt,  but  with  an 
intention  to  cure  or  prevent  a  disease,  and,  contrary  to  expectation,  it  produces 
death,  it  is  not  manslaughtor.  Such  a  charge  as  that  against  the  prisoner  has 
never,  by  the  common  law,  been  considered  to  oe  manslaughter.  There  is  a  modern 
case  upon  the  subject,  but  I  believe  it  is  a  solitary  case,  and  I  should  be  inclined 
very  much  to  doubt  whether  it  b  quite  correct.(a)  The  statute  84  &  35  Hen.  8, 
c.  8,  which  b  intituled,  ''  A  bill,  that  persona  oeing  no  common  surgeons  may 
administer  medicines  nothwitstanding  the  statute,  after  referring  to  an  act  of 
the  3d  Hen.  8,  subjecting  to  penalties  persons  who  should  practise  as  physicbna 
or  surgeons  without  being  examined  and  admitted,  ffoes  on  to  say,  '^  Sithence 
the  making  of  which  said  act  the  company  and  fellowsnip  of  surgeons  of  London, 
minding  only  their  own  lucres,  and  nothing  the  profit  or  ease  of  the  diseased  or 
patient,  have  sued,  troubled,  and  vexed  divers  honest  persons,  as  well  men  as 
women,  whom  God  hath  endued  with  the  knowledge  of  the  nature,  kind,  and 
operation  of  certiun  herbs,  roots,  and  waters,  and  the  using  and  ministering  of 
them  to  such  as  been  pained  with  customable  diseases,  as  women's  breasto 
being  sore,  a  pin  and  the  web  in  the  eye,  uncomes  of  hands,  burnings,  scaldings, 
*4d51  ^^  mouths,  the  stone,  strangury,  saucelim^  and  morphew,  and  such  other 
^  *like  diseases  \  and  yet  the  said  persons  have  not  taken  anything  for 
their  pains  or  cunning,  but  have  minbtered  the  same  to  poor  people  only  for 
neighbourhood  and  God's  sake,  and  of  pity  and  charity.  And  it  is  now  well 
known  that  the  surgeons  admitted  will  do  no  cure  to  any  person  but  where  they 
shall  know  to  be  rewarded  with  a  greater  sum  or  reward  than  the  cure  extendetA 
onto ;  for  in  case  they  would  minister  their  cunning  unto  sore  people  unrewarded^ 
there  should  not  so  many  rot  and  perish  to  death  for  lack  or  help  of  surgery,  aa 

(«)  We  inremiine  the  learned  Counsel  allnded  to  the  caae  of  Nancy  Simpeon,  mentioned  in 
BDte  (a),  anUj  p.  407,  as  extracted  from  Willoock  on  the  Laws  of  the  Medical  Profession. 

8D 
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daily  do ;  bat  the  greatest  part  of  surgeons  admitted  been  mnch  more  to  be 
blamedy  than  those  persons  that  they  trouble/'  It  further  states  that,  "  although 
the  most  part  of  the  persons  of  the  said  craft  of  surgeons  have  small  cunning,  jet 
they  will  take  great  sums  of  money,  and  do  little  therefore,  and  by  reason  there- 
of they  do  oftentimes  impair  and  hurt  their  patients  rather  than  do  them  good." 
In  consideration  whereof,  and  for  the  ease,  &c.,  and  health  of  the  Bang's  poor 
subjects,  &c.,  it  proceeds  to  enact  that  it  shall  be  lawful  to  every  person  haying 
knowledge  and  experience  of  the  nature  of  herbs,  &c.,  to  practise,  use,  and 
minister  them  without  suit  or  vexation. 

The  question  is  one  of  very  great  importance.  A  man  who  has  to  amputate 
a  limb,  will  have  the  knife  tremble  in  his  hand,  if  he  is  to  be  liable  when  he  has 
acted  with  a  good  intent.  The  provisions  of  the  stat.  34  &  35  Hen.  8,  c.  8,  show 
that  every  man  has  a  right  to  practise,  and,  if  death  ensues  when  the  intention 
is  good,  the  party  cannot  be  guilty  of  manslaughter.  The  prisoner  cannot  call 
any  witness  to  prove  what  the  liquid  was,  as  its  composition  is  known  only  to 
himself;  and  indeed  it  is  alleged  in  the  indictment  to  have  been  secretly  prepared 
by  him.  It  cannot  be  ruled,  that,  where  the  mind  is  pure,  and  the  intention 
benevolent,  and  there  are  no  personal  motives,  such  as  a  desire  of  gain,  if  an 
operation  be  performed,  of  the  mode  of  performing  which  no  evidence  is  given, 
the  party  is  responsible.  In  East's  Pleas  of  the  Crown,  Yol.  1,  p.  2&I,  the 
learned  writer  says,  "  If  one  who  is  no  regular  physician  or  *8urgeon,  ^^^ 
administer  medicine,  or  perform  an  operation,  which,  contrary  to  expecta-  >- 
Hon,  kills,  it  was  formerly  holden  manslaughter.  But  Lord  Hale  denies  this 
very  properly  :  it  is  rather  misadventure.  Though  this  doubt  should  make  igno- 
rant people  cautious  how  they  interfere  in  such  matters.  But  if  one  give  phjsic 
to  another  in  sport,  of  which  he  dies,  it  will  be  manslaughter,"  &c.  -*The  case 
of  The  King  against  Van  Butchell,  reported  in  3  C.  &  P.  629,  is  also  in  point  on 
this  subject. 

Baylet,  B.  We  are  aware  of  all  these  cases.  There  are,  in  my  mind,  con- 
tradictory authorities,  and  I  propose,  with  the  assent  of  my  learned  brothers,  to 
reserve  the  point  for  you,  if  the  prisoner  should  be  convicted.  I  agree  with  my 
Lord  Hale,  and  do  not  think  that  there  is  any  difference  between  a  licensed  and 
an  unlicensed  surgeon.  It  does  not  follow  that,  in  the  case  of  either,  an  act  done 
may  not  amount  to  manslaughter.  There  may  be  oases  in  which  a  regular 
medical  man  may  be  guilty ;  and  that  is  all  that  Lord  Hale  lays  down.  And 
that  may  be  laid  out  of  the  question  in  this  case.  But  the  manner  in  which  die 
act  is  done,  and  the  use  of  due  caution,  seem  to  me  to  be  material.  Mr.  Justice 
Foster,  in  his  Criminal  Law,  p.  263,  speaking  of  a  person  who  happens  to  loll 
another  by  driving  a  cart  or  other  carriage,  says — "If  he  might  have  seen  the 
danger,  and  did  not  look  before  him,  it  will  be  manslaughter  /or  want  of  dw 
circumspection,"  And  there  is  also  a  passage  in  Bracton  to  the  like  effect 
But  all  that  I  mean  to  say  now  is,  that,  there  being  conflicting  authorities,  and 
the  impression  on  our  minds  not  being  in  your  favour,  I  propose  to  reserre  the 
point.  As  to  the  indictment  not  being  supported  by  the  evidence,  one  of  the 
allegations  b,  that  the  prisoner  feloniously  applied  a  noxious  and  injurioofl 
matter.  And  there  is  no  doubt,  if  the  Jury  should  be  of  opinion  against  the 
prisoner,  that  the  facts  proved  will  be  sufficient  to  warrant  their  finding  that  the 
prisoner /e^unu/^  did  the  act.  For,  if  a  man,  either  with  gross  ignorance,  or 
gross  rashness,  administer  medicine,  and  death  ensue,  it  will  be  clearly  felony. 

*AUey.  Then  I  submit,  that,  in  this  case,  as  in  a  case  of  larceny,  r^^i 
there  must  be  a  trespass  proved.  Trespass  is  the  foundation-«tone  of  ^ 
felony.  It  is  not  proved  that  any  fraud  has  been  practised  by  the  prisoner  to 
set  the  patient  under  his  care.  Nor  has  there  been  any  avaricious  seeking  after 
fees.  If  there  had  been,  it  might  have  been  evidence  to  show  the  existence  of 
trespass ;  but  it  was  not  so,  according  to  the  testimony  of  the  husband.  The 
prisoner's  conduct  showed  that  his  intentions  were  good  and  honest  If  he  had 
Aolioited  the  lady's  attendance,  then  a  wrong  intention  miffht  be  inferred,  and 
he  would  be  responsible.    But  U  seems  that  she  attended  with  her  eon|  and  sat 


437]         4  Carrington  &  Patne.         591 

the  number  of  patients  attending,  and  applied  to  the  prisoner  to  benefit  her. 
As  to  a  man's  driving  a  cart,  as  mentioned  by  Mr.  Justice  Foster,  if  bo  is  going 
too  quick,  he  is  liable ;  if  he  is  going  at  a  proper  pace,  he  is  not  responsible. 
If  the  rule  I  contend  for  is  not  to  be  adopted,  the  good  Samaritan  must  close 
his  Land,  and  those  benevolent  persons  who  are  in  the  habit  of  administering  to 
the  comforts  of  the  sick,  must  cease  to  attend  the  death-beds  of  the  poor. 
Thete  must  be  a  trespass  in  everj  felony, — and  trespass  is  not  to  be  inferred. 
Upon  this  principle  it  was  that  Mr.  Baron  HuUock  decided  in  the  case  of  Van 
Butchell.  Suppose  that,  instead  of  Dr.  Jenner,  some  cow  boy  had  found  out 
vaccination,  and  exhibited  the  vims  on  certain  children,  and  they  had  done 
well,  and  on  others  and  they  had  died,  would  he  have  been  subject  to  be  called 
an  impostor,  and  charged  with  introducing  a  virus  that  was  injurious?  Dr. 
cieuner  persevered,  and  was  rewarded.  And  why  should  not  Mr.  Long  persevere, 
why  should  he,  without  remuneration,  give  up  his  secret  any  more  than  Dr. 
Jenner^  or  than  Dr.  James,  who  invented  the  powder  which  goes  by  his  name. 
The  case  of  Van  Butchell  is  all  fours  with  the  present.  The  learned  Judge 
stopped  that  case  because  there  was  no  evidence  of  how  the  operation  was  per- 
foriped ;  and  here  there  is  not  any  evidence  to  show  the  mode  in  which  the  ap- 
plication was  made. 

*4^S1       *Batley,  B.     In  this  case,  we  may  judge  of  the  thing  by  the  effect 
^  produced,  and   that  may  be  evidence  from  which  the  Jury  may  say 
whether  the  thing  which  produced  such  an  effect  was  not  improperly  applied. 

BoLLAND,  B.  When  you  pass  the  line  which  the  law  allows,  then  you 
become  a  trespasser. 

Addphus  was  heard  shortly,  and  contended,  that  if  a  person's  intention  was 
only  to  be  hdp/uly  he  could  not  be  guilty  of  manslaughter. 

Alley  then  said,  that,  if  his  Lordship  thought  it  would  be  most  3onducive  to 
the  interests  of  justice  that  the  point  should  be  reserved,  he  would  yield  to  that 
opinion  without  further  observation. 

Batlet,  B.  If  I  had  a  clear  opinion  in  your  favour,  or  if  my  brothers  had, 
or  if  we  had  any  reason  to  think  that  other  Judges  were  of  a  different  opinion, 
it  would  become  our  duty  to  give  our  opinion  here,  and  prevent  the  case  from 
going  to  the  Jury.  But,  feeling  as  I  do,  notwithstanding  all  I  have  heard  to- 
day, and  myself  and  my  brothers  having  had  our  attention  directed  to  the  law 
before  we  came  here,  I  think  it  right  that  the  case  should  go  to  the  Tury.  I 
think  that  if  the  Jury  shall  find  a  given  fiict  in  the  way  in  which  I  shall  submit 
it  to  them^  it  will  constitute  the  crime  of  feloniously  administering,  so  as  to 
make  it  manslaughter.  I  do  not  charge  it  on  ignorance  merely,  but  there  may 
have  been  rashness.  And  I  consider  &at  rashness  will  be  sufficient  to  make  it 
manslaughter.  As,  for  instance,  if  I  have  the  tooth-ache,  and  a  person  under- 
takes to  cure  it  by  administering  laudanum,  and  says  ''  I  have  no  notion  how 
much  will  be  sufficient,"  but  gives  me  a  cup-full,  which  immediately  kills  me ; 
or,  if  a  person  prescribinff  James's  powder  says,  ''  I  have  no  notion  how  much 
^4391  ^^^^  ^  ^  taken,"  and  yet  gives  me  a  ^tablespoonful,  which  has  the 
-■  same  effect ;  such  persons  acting  with  rashness  will,  in  my  opinion,  be 
gnilty  of  numslaughter.  With  respect  to  what  has  been  said  about  a  willing 
mind  in  the  patient,  it  must  be  remembered  that  a  prosecution  is  for  the  public 
benefit,  and  the  willingness  of  the  patient  cannot  take  away  the  offence  against 
the  public. 

The  pruoner  in  his  defence  said,  that  the  prosecution  was,  in  reality,  that  of 
the  medical  gentlemen,  who  did  not  prosecute  other  medical  men,  but  attacked 
him,  because  his  patients  were  the  incurables  of  the  faculty,  and  because  he 
cured  consumptions  which  they  were  never  able  to  do.  He  contended,  that  it 
was  not  just  to  render  him  responsible,  when  the  death  occurred  while  Mrs. 
Lloyd  was  under  the  care  of  others,  and  neither  he  nor  his  medical  friend  were 
allowed  to  do  anything  for  her.  He  also  charged  Mr.  Campbell  with  unskil- 
fulness  in  his  treatment  of  the  case,  and  argued,  that,  if  the  mixture  had  been 
of  the  injurious  nature  suggested^  it  must  have  produced  mortification  much 
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earlier  than,  according  to  the  evidence,  it  did.  He  further  stated,  that  he  could 
prove,  if  it  were  necessary,  that  he  had  studied  anatomy,  and  was  acqiuinted 
with  the  constitution  of  the  human  frame. 

For  the  defence,  twentj-six  witnesses  were  called,  who  spoke  in  the  higbesl 
terms  of  the  prisoner's  skill,  care,  and  attention.  Most  of  them  had  heen  hit 
patients,  and  a  few  had  heen  witnesses  of  his  treatment  of  some  near  relalioiu. 
Many  of  them  not  only  gave  their  own  opinion,  but  also  stated  the  general  repu- 
tation he  had  among  other  persons  who  attended  at  the  same  time.  One  of 
them  said,  '<  his  attention  cannot  be  exceeded ;  I  have  found  more  skill  in  him, 
•md  derived  more  benefit  from  him  than  all  the  doctors  I  ever  consalted." 
Another  said,  ''  I  think  him  the  kindest,  the  most  attentive,  and  the  most  skil- 
ful person  I  ever  met  with.''  Another  said,  "  I  have  reason  to  praise  his  skill, 
for  he  cured  my  child  of  consumption ;  and  I  have  ^reason  to  praise  his  j^jia 
kindness,  for  he  only  took  half  fees."  Several  said,  that  they  had  ^ 
known  him  cure  persons  who  had  resorted  in  vain  to  other  medical  men. 

Bayley,  B.,  in  summing  up,  said : — ^The  indictment  charges  the  prisoner 
with  having  caused  the  death  of  Mrs.  Lloyd,  by  the  application  of  a  certain 
liquid ;  and  the  points  for  your  consideration  will  be — ^first,  whether  Mrs.  I4ojd 
came  to  her  deatn  by  the  application  of  the  liquid ;  and  secondly,  whether  the 
prisoner,  in  applying  it,  has  acted  feloniously  or  not.     To  my  mind,  it  matteit 
not  whether  a  man  has  received  a  medical  education  or  not;  the  thing  to  look 
at  is,  whether,  in  reference  to  the  remedy  he  has  used,  and  the  conduct  he  hu 
displayed,  he  has  acted  with  a  due  degree  of  caution,  or,  on  the  contrary,  bas 
acted  with  gross  and  improper   rashness,  and  want  of  coiilum.      I  have  no 
hesitation  in  saying  for  your  guidance,  that,  if  a  man  be  guilty  of  gross  oegli^ 
gence  in  attending  to  his  patient,  after  he  has  applied  a  remedy,  or  of  grosi 
rashness  in  the  application  of  it,  and  death  ensues  in  consequence,  he  will  be 
liable  to  a  conviction  for  manslaughter.     There  is  no  pretence  in  the  present 
case  for  saying  that  there  was  any  degree  of  negligence  after  the  application  of 
the  liquid,  because  it  seems  that  the  prisoner  did  not  know  where  Mrs.  Lloyd 
lived;  and  when  he  was  sent  for  on  the  12th,  he  went,  but  was  almost  immedi- 
fttely  dismissed,  and  was  not  allowed  to  see  her  afterwards.    K  you  shall  be  of 
opinion  that  the  prisoner  made  the  application  with  a  gross  and  culpable  degree 
of  rashness,  and  that  it  was  the  cause  of  Mrs.  Lloyd's  death,  then,  heavy  as  the 
charge  against  him  is,  he  will  be  answerable  on  this  indictment  for  the  offenoi 
of  manslaughter.    There  was  a  considerable  interval  between  the  application  of 
the  liquid,  and  the  death  of  the  patient;  yet,  if  you  think  that  the  infliction  of 
the  wound  on  the  10th  of  October  was  the  cause  of  the  death,  then  it  is  no  an* 
Bwer  to  say,  that  a  different  course  of  treatment  by  Mr.  Campbell  might  have 
^prevented  it.     You  will  consider  these  two  points : — ^first,  of  what  did  ri^i^ 
Mra.  Lloyd  die  ?    You  must  be  satisfied  that  she  died  of  the  wound  ^ 
which  was  the  result  of  the  application  made  on  the  10th  of  October ;  and  then, 
secondly,  if  you  are  satisfied  of  this — ^whether  the  application  was  a  felonious 
application.     This  will  depend  upon  whether  you  think  it  was  gross  and  culpa^ 
ble  rashness  in  the  prisoner  to  apply  a  remedy  which  miffht  produce  such  effects, 
in  such  a  manner  that  it  did  actuidly  produce  them,     il  you  think  so,  then  he 
will  be  answerable  to  the  full  extent.     His  Lordship  read  over  the  evidence, 
requesting  the  Jury  to  apply  it,  as  he  proceeded,  to  the  two  points  he  had 
mentioned ;  and,  after  some  deliberation,  they  returned  a  verdict  of — 

Not  guilty. 

Denman,  A.  O.,  Whaiel^,  and  Tal/ourd,  for  the  prosecution. 

AU^,  AdolphuSf  C.  Phillips,  and  Clarksan,  for  the  prisoner. 

[Attorneys — Vizard  dh  Co,,  and  Barmer.'} 
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*442]  ♦HAMPSHIRE  SPECIAL  COMMISSION,  1830. 


BEFORE  BCB.   BABON  VAUQHAN;   MR.  JUSTICE  J.  PARKE,  AND  MR.  JUSTICE 

ALDERSON. 


WINCHESTER. 

BEFORE  MR.  BARON  VAUOHANi  AND  MR.  JUSTICE  ALDERSON. 


REX  V.  CHILDE  and  Others.    Dec  28. 

If,  in  reading  the  proclamation  from  the  riot  act,  the  magistrate  omit  to  read  the  words  '*  God 
save  the  King,  at  the  end  of  it,  persons  remaining  together  for  an  hour  after  such  reading 
of  the  proclamation  cannot  be  capitally  convicted  under  sect.  1  of  that  act. 

Indictment  on  the  stat.  1  Gteo.  1,  stat.  2,  c.  6,  s.  1  (the  riot  act),  for  a 
capital  felony,  in  remaining  together  for  one  hour  after  the  making  of  the  pro- 
clamation under  that  statute,  (a) 

*44^1  *^^  appeared,  that,  about  two  hundred  and  fifty  persons  had  assembled 
-'  together  in  a  riotous  manner,  and  had  threatened  to  break  threshing-ma- 
chines, when  Dr.  Jones,  a  magistrate,  read  the  proclamation  from  the  riot  act, 
1  Geo.  1,  stat.  2,  c.  5 ;  but,  in  the  reading  of  it,  he  omitted  to  read  the  words 
<'  Ot)d  save  the  King,''  at  the  conclusion. 

Mr.  Baron  Vauohan,  and  Mr.  Justice  Alderson,  held,  that,  as  those  words 
at  the  end  of  the  proclamation  were  omitted  to  be  read,  the  charge  could  not  be 
supported. 

Their  Lordships  directed  an  Acquittal. 

(a)  fiy  the  stat.  1  Geo.  l,stat.  2,  c.  5,  s.  1,  it  is  enacted — "  That  if  any  persons,  to  the 
number  of  tweWe  or  more,  being  unlawfully,  riotously,  and  tumultuously  assembled  together, 
to  the  disturbance  of  the  public  peace,  at  any  time  after  the  last  day  of  July,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  fifteen,  and  being  required  or  commanded  by  any  one  or 
more  justice  or  justices  of  the  peace,  or  by  the  sheriff  of  the  county,  or  his  under«sherifl',  or  by 
the  mayor,  bailiff  or  bailiffs,  or  other  head -officer,  or  justice  of  the  peace  of  any  city  or  towq- 
oorporate,  where  such  assembly  shall  be,  by  proclamation  to  be  made  in  the  king's  name,  in 
the  form  hereinafter  directed,  to  disperse  themseWes,  and  peaceably  to  depart  to  their  habita> 
tions,  or  to  their  lawful  business,  shall,  to  the  number  of  twelve  or  more  (notwithstanding  such 
proclamation  made),  unlawfully,  riotously,  and  tumultuously  remain  or  continue  together  by  the 
sipace  of  one  hour  after  such  command  or  request  made  by  proclamation,  that  then  such  conti- 
nuing together  to  the  number  of  twelve  or  more,  after  such  command  or  request  made  by  pro- 
clamation, shall  be  adjudged  felony  without  benefit  of  clergy,  and  the  offenders  therein  snail 
be  adjudged  felons,  and  shall  suffer  death  as  in  case  of  felony  without  benefit  of  clergy." 

And  by  sect.  2,  of  the  same  stat.  it  is  enacted-—''  That  the  order  and  form  of  the  proclama- 
tions that  shall  be  made  by  the  authority  .of  this  act,  shall  be  as  hereafter  fblloweth  (that  is  to 
say),  the  iustice  of  the  peace,  or  other  person  authorized  by  this  act  to  make  the  said  procla- 
mation, shall,  among  the  said  rioters,  or  as  near  to  them  as  he  can  safely  come,  with  a  loud 
▼oice  command,  or  cause  to  be  commanded,  silence  to  be.  while  proclamation  is  making ;  and 
after  that,  shall  openly  and  with  loud  voice  make  or  cause  to  be  made  proclamation  in  these 
words,  or  like  in  effect  :— 

*' '  Our  sovereign  lord  the  king  char^eth  end  commsndeth  all  persons,  .being  assembled, 
immediately  to  disperse  theniselves,  and  peaceably  to  depart  to  their  habitations,  or  to  their 
lawful  business,  upon  the  pains  contained  in  the  act  made  in  the  first  year  of  King  Geor^^e,  for 
preventing  tumults  and  riotous  assemblies.  God  save  the  Kin^.* 

'*  And  every  such  justice  and  justices  of  the  peace,  sheriff,  under'Sheriff,  mayor,  bailifffand 
other  head-omcer,  aforesaid,  wiihin  the  limits  of  their  respective  jurisdictions,  are  hereby 
authorized,  empowered,  and  required,  on  notice  or  knowledge  of  any  such  unlawful,  riotous, 
and  tumultuous  assembly,  to  resort  to  the  place  where  such  unlawful,  riotous,  and  tumultuous 
assemblies  shall  be  of  persons  to  the  number  of  twelve  or  more,  and  there  to  make  or  csiiae 
to  be  made  proclamation  in  manner  aforesaid.'* 

Vol.  XIX.— 76  a  d  2 


694  Rex  v.  Winkworth.  Hamp.  S.  C.  1830,        [444 

^Denmany  A.  6.,  Dampter^  and  FoU^y  for  the  prosecution.  ^444 

SeweUj  for  the  prisoners.  ■- 


BSFOBX  MR.  JUSTICE  J.  PARKE. 


REX  V.  WINKWORTH  and  Others. 

if  persons  who  had  ibnned  part  of  a  mob,  obtain  money  from  a  party  by  adTiamg  him  to  gire 
money  to  the  mob,  and  be  indicted  for  this  as  a  robberv — The  prosecutor,  to  show  that  iba 
was  not  bonaj^e  advice,  may  give  evidence  of  demands  of  money  made  by  the  same  mob 
at  other  places  before  and  afterwards  in  the  course  of  the  same  day,  if  any  of  the  priwoei* 
were  present  on  thoae  occasions. 

Indictment  for  a  robbery.  It  appeared  that  the  prisoners  went  with  a  mob 
to  the  prosecutor's  house^  and  that  one  of  the  mob  went  up  to  the  prosecutor, 
and  very  civilly,  and,  as  the  prosecutor  then  believed,  with  a  good  inteDtioD, 
advised  him  to  give  them  something,  to  get  rid  of  them,  and  prevent  mischief; 
and  that  he,  in  consequence  of  this,  gave  them  the  money  which  was  the  sub- 
ject of  the  present  indictment. 

To  show,  that  this  was  not  bond  Jide  advice  to  the  prosecutor,  but  in  reality 
a  mere  mode  of  robbing  him,  the  counsel  for  the  prosecution  proposed  to  giie 
evidence  of  other  demands  of  money  made  by  the  same  mob  at  other  houses,  at 
di£ferent  periods  of  the  same  day,  when  some  of  the  prisoners  were  present 
And  they  cited  the  case  of  Rex  v.  Ellis. (a) 

Foulter,  and  C  Saunders,  for  the  prisoners,  objected,  that  the  fact,  tbt 
money  had  been  demanded  at  other  places,  would  be  no  proof  that  there  had 
been  any  demand  made  on  the  prosecutor,  and  that  this  was  in  effect  trying  the 
prisoners  upon  other  charges,  which  they  could  not  *be  prepared  to  meet,  ^ut^ 
And  with  respect  to  the  case  of  Rex  v.  Ellis,  they  observed,  that  there  *• 
all  the  offences  were  committed  against  the  same  person,  and  were  parts  of  the 
same  transaction. 

Mr.  Justice  J.  Pabre  (having  conferred  with  Mr.  Baron  Vaughan,  and  Mr. 
Mr.  Justice  Alderson).  We  are  of  opinion,  that  what  was  done  by  the  mob 
before  and  after  the  particular  transaction  at  the  prosecutor's  house,  but  in  the 
course  of  the  same  day,  and  when  any  of  the  prisoners  were  present,  may  be 
fiven  in  evidence. 

The  evidence  was  received. 

WUde,  Serjt.,  and  FoUett,  for  the  prosecution. 

FouUeTf  and  C.  Saunders,  for  the  prisoners. 


Mr.  Justice  J.  Pabke  afterwards  stated,  that  the  Learned  Judges  of  thif 
eommission  had  communicated  with  Lord  Tenterden,  and  that  his  Lordship  con- 
curred with  them  in  thb  opinion. 

(a)  9  D.  &  R.  174.  In  that  case  it  was  held,  that  where  several  felonies  are  so  committed 
as  to  form  parts  o^  sne  entire  transaction,  evidence  may  be  given  of  all  of  them  to  establiib 
the  specific  felony,  lor  which  the  prisoner  is  indicted. 
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BEFORE  THE  SAME  LEABNED  JUDGES. 


SALISBURY. 


BEFORE  MB.   BABON  VAUOHAN,  AND  MB.    JUSTICE  ALDEBSON. 


REX  v.  WITHERS. 

Inflicting  a  wound  on  a  person  by  throwing  a  aledee-hammer  at  him,  is  a  wounding  within  the 
Stat.  9  Geo.  4,  c.  31,  a.  11,  12,  although  the  aledge-hammer,  from  being  blunt,  was  not  an 
instrument  calculated  to  inflict  a  wound. 

Indictment  on  the  stat.  9  Geo.  4,  c.  31,  for  wounding '  a  person  named 
Codrington  with  intent  to  murder  him.  There  were  the  usual  counts  laying 
the  intent  to  disable,  &c. 

It  appeared  that  the  prisoner  had  thrown  a  sledge-hammer  at  the  prosecutor. 
The  hammer,  which  was  blunt  on  all  sides,  and  had  no  claw,  struck  Mr.  Cod- 
rington on  the  head,  and  broke  the  skin,  inflicting  a  wound  on  the  side  of  his 
head. 

The  prisoner  had  been  acquitted  on  the  count  which  laid  the  intent  to  mur- 
der, and  convicted  on  the  other  counts. 

Ballf  for  the  prisoner,  suggested  that  this  was  not  a  case  within  this  statute, 
and  argued  that  Lord  Ellen^rough,  in  the  framing  of  the  stat.  43  Gleo.  3,  c.  58, 
had  gone  to  the  extent  of  legal  propriety  in  including  cases  of  stabbing  and 
cutting ;  and  that  the  gentleman  who  had  prepared  Lord  Lansdowne's  act,  had 
probably  had  in  view  the  cases  in  which  it  had  been  held,  that,  if  a  person  was 
indicted  for  a  cutting,  he  could  not  be  convicted  if  the  injury  was  in  fact  a  stab ; 
'*'4471  ^^^  ^^^^'  ^  avoid  such  difficulties,  '''the  word  ''  wound'^  had  been  intro- 
^  duced ;  and  he  argued,  that  if  the  instrument,  from  being  a  blunt  one, 
was  not  calculated  to  wound,  it  was  not  a  case  within  the  act,  although  the  blow 
given  might  be  such  as  to  cause  a  breaking  of  the  skin ;  and  cited  a  case  decided 
at  Chester  before  Lord  Chief  Justice  Dallas,  (a) 

Mr.  Baron  Vaughan,  Mr.  Justice  J.  Pabke,  and  Mr.  Justice  Aldebson, 
reserved  the  point. 

Denmafij  A.  Q.,  Coleridge,  and  FoUettj  for  the  prosecution. 

BciUf  for  the  prisoner. 

[Attorneys — MatUe  ds  B.y  and  Seymour  dh  ff.'] 


In  the  ensuing  Term  the  Judges  held,  that  this  was  a  wounding  within  the 
vtat.  9  Qeo.  4,  o.  31 ;  and  that  the  conviction  was  right. 

(a)  That  caae  is  cited  in  Ruiaell  on  Crimes  and  Misdemeanors,  tit.  AUemptM  to  Murder, 
&.C. ;  and  it  was  there  mled,  that  a  blow  with  a  handle  of  a  windlass  was  not  a  cutting  within 
Lord  EUenborongh'i  act,  although  it  had  made  an  inciaion.  See  also  the  case  of  Rex  v 
Wood,  atUe,  p.  381. 
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BEFORE  MB.  JUSTICE  PABK^  MB.  BABON  BOLLAND^  AND  MB.  JU8TXCB 

PATTESON. 


ABINGDON. 
BEX  V.  MACKEREL  and  Another.    Jan.  6. 

If  8  person  has  had  a  threshing-machine  taken  topieoes,  he  expecting  a  mob  to  coine  and 
destroy  it,  and  the  mob  come  and  destroy  the  diflerent  parts  of  the  machine  when  thus  sepa- 
rated— This  is  a  felony  within  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  4. 

Indictment  for  destroying  a  threshing-machine.  The  first  oonnt  of  the 
indictment  charced  the  prisoners  with  '<  breaking"  the  machine.  The^^aecond 
count  charged  them  with  **  destroying"  it.  The  third  coont  with  "  damaging 
it  with  intent  to  destroy  it."  And  the  fourth  count  with  ^^  damaging  it  with 
intent  to  render  it  useless." 

It  appeared  that  a  mob  had  come  to  the  house  of  the  proeecntor  to  destroy 
his  threshing-machinesy  and  the  prisoner's  counsel  was  proceeding  to  show,  hj 
cross-examination,  that  the  prosecutor,  in  expectation  of  the  coming  of  the  mob, 
had  himself  taken  his  threshing-machine  to  pieces,  and  that  the  prisoners  only 
broke  the  detached  parts  of  it. 

Mr.  Justice  Pabk.  It  has  been  held  by  the  Judges,  both  at  Reading  and 
Winchester,  that  the  offence  is  made  out,  although,  at  the  time  when  the 
machine  is  broken,  it  has  been  taken  to  pieces,  and  is  in  different  places,  only 
requiring  the  carpenter  to  put  those  pieces  together  again.  There  have  been 
several  convictions  under  such  circumstances.  Verdict — Onilty. 

* Gum^,  Campbell,  ShfpJierd,  Blackburn,  and  Tal/ourdy  for  the  pro-  r^AAQ 
secution.  I- 

CarringUm,  for  the  prisoners. 

[Attorneys — Ma%J^  ds  B.,  and  Frankwn.'] 

By  the  stat.  7^8  Geo.  4,  c.  30,  s.  4,  it  is  enacted — '*  That  if  any  person  shall  unlawftiUy 
and  maliciously  cut,  break,  or  destroy,  or  damage  with  intent  to  destroy  or  to  render  useless, 
any  threshing-machine,  or  any  machine  or  engine,  whether  fixed  or  movable,  prepared  for  or 
employed  in  any  manu&cture  whatsoever  (except  the  manufacture  of  silk,  woollen,  Unen,  or 
cotton  goods,  or  goods  of  any  one  or  more  ot  those  materials,  mixed  with  each  other,  or 
mixed  with  any  other  material,  or  any  framework-knitted  piece,  stockttig,  hose,  or  lace),  every 
such  oflender  shall  be  guilty  of  felony,  and,  beina  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  be 
imprisoned  for  any  term  not  exceeding  two  years  ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publiclv  or  privately  whipped  (if  the  Court  shall  so  think  fit)  in  addition  to  such  imprison- 
ment. 


REX  V.  FIDLER  and  Others.    Jan.  6. 

A.  had  a  threshing-machine  worked  by  water,  the  water-wheel  having  been  pat  op  Ibr  the 
sole  purpose  of  working  this  machine,  and  never  havine  been  used  Tor  anything  elae.  A., 
fearing  the  destruction  of  the  nMchine  by  a  mob,  took  it  down,  leaving  the  water- vHiee« 
stsnding.  The  prisoners  broke  the  water-wheel :— Held,  to  be  a  felony,  u^der  the  stat.  7  a» 
8  Oeo.  4,  c.  30,  s.  4 ;  and  the  fact  that  A.  sometimes  worked  the  threshing-madiine  by 
horses,  will  make  no  difierence. 

Indictment  for  destroying  and  damaging  a  threshing-machine.    The  indici- 
"®^  ^M  in  the  same  form  as  in  the  prece^ng  case. 

The  pDpsecutor  sUted,  that  his  threshing-machine  was  worked  by  water;  and 
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that,  expecting  a  mob  would  come  to  break  it,  he  had  had  it  taken  to  pieces,  and 
had  removed  the  pieces  to  a  barn  at  the  distance  of  a  quarter  of  a  mile,  leaving 
no  part  of  it  standing  but  the  water-wheel  and  its  axis,  and  a  brass  joint,  which 
was  joined  to  the  axis  of  the  water-wheel ;  and  that  this  water-wheel  was  broken 
by  a  mob,  of  which  the  prisoners  formed  a  part.  The  prosecutor  stated,  that 
this  water-wheel  had  been  put  up  for  the  sole  purpose  of  working  the  threshing- 
machine,  and  had  never  been  used  for  anything  else,  except  sometimes  to  work 
a  chaff-cutter,  which  was  appended  to  the  threshing-machine. 
^  4  cn-i  *  Carrington,  for  the  prisoners.  I  submit  that  the  breaking  of  this 
^  water-wheel  was  not  a  breakibg  of  any  part  of  the  threshing-niHchine. 
This  wheel  not  being  any  part  of  the  machine,  but  the  moving  power,  which 
was  applied  to  set  it  in  motion;  and  therefore,  when  the  threshing-machine  was 
slipped  out  of  the  brass  joint,  any  other  machinery  might  be  applied  to  the 
joint,  and  the  wheel  would  then  set  that  machinery  to  work  the  same  as  it  did 
the  threshing-machine.  Indeed,  if  this  wheel  was  held  to  be  a  part  of  the 
threshing-machine,  a  steam  engine  must  be  held  to  be  so  too,  provided  that  the 
threshing-machine  had  been  worked  by  steam;  and  it  is  manifest  that  the 
moving  power  is  no  part  of  the  machine  which  it  worked,  because  in  manufac- 
tories nothing  is  more  common  than  for  one  machine  to  be  slipped  out  of  the 
joint  which  connects  it  with  the  moving  power,  and  for  another  machine  to  be 
3lipped  into  it,  as  the  business  of  the  manufactory  required. 

Gumeyy  GampbeUf  Shepherd^  and  Blackbum,  contrd.  The  moving  power  is 
va  essential  part  of  the  machine.  In  threshing-machines,  it  is  generally  a 
horse-wheel,  in  this  instance  it  happens  to  be  a  water-wheel.  Now,  in  at  least 
^en  cases,  where  all  the  other  parts  of  the  machines  had  been  carried  away  by 
the  owner  except  the  horse-wheel,  and  the  horse-wheel  was  broken  by  the  mob, 
\t  was  held  that  that  was  an  offence  within  the  act  of  Parliament ;  and  this  case 
•s  certainly  not  distinguishable  from  any  of  those.  Another  thing  showed  that 
this  was  not  only  a  part  of  the  machine,  but  an  essential  part,  for,  when  this 
was  destroyed,  the  machine  could  not  work. 

Mr.  Justice  Park.  We  think  that  there  is  nothing  in  this  objection.  We 
think  that  the  machine,  when  all  together  was  a  threshing-machine,  and  that 
this  wheel  was  a  part  of  it ;  and  besides,  this  wheel  had  never  been  used  for 
any  other  purpose. 

*J.^n  Baron  Bolland.     The  objection  is,  that  this  *water-wheol  was 

^  no  part  of  the  threshing-machine.  Perhaps,  there  is  rather  an  inaccuracy 
in  calling  this  wheel  the  moving  power.  The  moving  power  of  machinery  may 
either  be  horses,  the  hand,  water,  or  steam;  and  this  which  was  broken,  was, 
In  fact,  the  first  or  great  wheel  of  the  machine,  to  which  the  power  was  applied. 
With  respect  to  the  fact  that  this  wheel  might  have  been  applied  to  other  ma- 
chinery, the  same  may  be  said  of  the  horse-wheels.  If  a  horse-wheel  stood  in 
a  farm-yard,  the  owner,  by  adding  some  gear,  might  make  it  draw  water. 

Mr.  Justice  Patteson.     This  wheel  is  that  to  which  the  power  was  applied. 

Carrington,  It  has  been  suggested  to  me,  that  the  prosecutor  sometimes 
worked  his  threshing-machine  by  horses  when  there  was  a  scarcity  of  water, 

Mr.  Justice  Park.     We  think  that  that  would  make  no  difference. 

The  prisoner  Fidler  was  acquitted  on  the  merits,  and  the  other  prison- 
ers found  guilty. 

Gumey^  CampbeU,  Shepherd,  Blackbum,  and  Tal/ourd,  for  the  prosecution. 

(Jkurrinffton,  for  the  prisoners. 

[Attorneys — Mavle  dk  B.,  and  Loclcton,'] 
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•COURT  OF  KING'S  BENCH.  c»452 

ADJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS 

TERM,  1830. 

BEFORE  LORD  TENTERDEM,  C.   J. 


BOWEN  and  Others  v,  FOX  and  Others,  (a)    Dec,  23. 

The  roaster  and  part  owner  of  a  ship,  compelled  by  stress  of  weather  to  put  into  a  certain  port 
on  a  voyage,  incurred  debts  there  in  respect  of  the  ship,  for  which  he  was  arrested.  Up(m 
this,  he  sent  to  the  ship  agents  the  certificate  of  registry,  accompanied  by  a  letter,  in  which 
he  stated  that  he  lodged  it  with  them  as  a  security  for  the  ptiyment  of  all  demands  and 
charseson  account  of  the  vessel  since  she  had  been  in  the  port,  adding  that  he  hoped  it 
would  be  satisfactory  to  them.  The  agents  received  the  register  but  did  not  pay  the 
demands,  nor  would  they  return  the  register  to  the  master : — field',  that  the  receipt  of  the 
register,  on  the  terms  in  the  letter,  did  not  create  any  implied  contract  on  the  part  of  the 
agents  to  pay  the  demands,  but  that  the  terms  of  the  letter  rather  evidenced  a  promise  on 
the  part  of  the  master  that  the  ship  should  not  leave  the  port  till  those  demands  were 
satisfied. 

The  first  count  of  the  declaration  stated,  that  the  pLiintiffs,  and  one  H.  F. 
3Iyers,  deceased,  at  the  time,  &c.,  were  the  owners  of  a  certain  brig  or  yessel, 
called  The  Gratitude,  and  of  the  tackle,  &c.,  thereto  belonging,  then  on  a  voy- 
age from  Hamburgh  to  Jamaica,  of  which  yessel  the  plaintiff  Bowen  was  master; 
that,  while  the  said  vessel  was  proceeding  on  her  said  voyage,  she  was  obliged  to 
put  into  the  port  of  Falmouth,  to  be  repaired  and  refitted ;  and  the  said  plain- 
tiffs, and  H.  F.  Myers,  were  obliged  to  contract  with  divers  persons  debts  to  a 
large  amount,  to  wit,  Ac.,  in  and  about  the  repairing  and  refitting  of  the  said 
vessel ;  which  debts  they  were  nnable  to  pay.  And  thereupon,  to  wit,  on  the 
19th  of  May,  1824,  in  consideration  that  the  said  plaintiflb  and  H.  F.  M.  would, 
at  the  request  of  the  defendants,  lodge  in  their  hands  the  certificate  of  the  regis- 
try of  the  said  vessel  as  a  security  tor  the  payment  of  all  demands  and  charges 
on  account  of  her  since  she  had  been  in  the  said  port  of  Falmouth,  they  the  said 
defendants  undertook  and  promised  to  pay  and  discharge  all  such  demands  and 
charges.  It  then  averred  that  the  plaintiffs  and  Myers  did  lodge  the  said  cer- 
tificate of  registry  in  the  hands  of  the  defendants  as  a  security,  *&c.,  and  pMco 
that  the  defendants  received  the  same  for  the  purpose  aforesaid.  It  then  ■- 
further  averred,  that,  since  the  said  brig  or  vessel  had  been  in  the  said  port  of 
Falmouth,  they  the  said  plaintiffs  and  H.  F.  Myers  incurred  a  demand  on  account 
of  her,  in  and  about  repairing  and  refitting  her,  with  one  Henry  Laine  Simmons 
to  the  amount  of  150/.,  of  which  the  defendants  bad  notice ;  yet  that  they,  not 
regarding  their  said  promise,  &c.,  but  contriving,  &c.,  did  not  nor  would  pay  or 
discharge  the  said  demand,  but  wholly  neglected  and  refused ;  by  reason  whereof 
the  said  Henry  Laine  Simmons  afterwards,  &c.,  caused  the  plaintiff  Bowen  (then 
and  there  being  master  of  the  said  vessel)  to  be  arrested  and  committed  to  t}rison 
for  the  said  demand,  and  there  to  be  kept  and  detained  for  a  long  space  of  time, 
to  wit,  for  the  space  of  twenty  day^,  and  thereby  during  that  time  the  command 
of  the  vessel  fell  into  the  hands  of  one  C.  J.  B.,  by  means  whereof  she  became 
and  was  wholly  lost  to  the  said  plaintiffs  and  Myers ;  and  they  were  deprived 
of  divers  great  gains  and  profits  which  they  might  otherwise  have  made  by  the 
employment  of  the  vessel,  and  were  also  put  to  great  expenses  in  discovering 
her,  and  endeavouring  to  regain  possession  of  her. 

There  were  other  special  counts,  varying  in  the  manner  of  stating  the  interest 
of  the  plaintiffs  in  the  vessel,  and  other  particulars ;  but  nothing  turned  at  the 
trial  upon  the  form  of  those  counts,  and,  therefore,  they  are  not  set  out     There 

(a)  Omitted,  ante. 
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were  also  the  commoik  oounts  for  goods  sold  and  delivered,  money  Udd  and 
received,  &c.  &c. 

The  defendants  pleaded,  first,  that  thej  did  not  undertake  and  promise  in 
manner  and  form  as  the  plaintiffs  had  complained ;  and,  secondly,  a  special  plea, 
the  substADce  of  which  was,  that  the  cause  of  action  in  the  present  case  had  been 
disposed  of  on  a  trial  at  the  assizes  for  Cornwall.  The  plaintiffs,  in  their  replica- 
tion, joined  issue  upon  the  plea  of  the  general  issue,  and  replied  to  the  special 
^4'i41  1^^^^'  ^^^^^  ^^  evidence  was  given  on  the  trial  in  Cornwall  in  support  of 
-'  *the  causes  of  action  in  the  present  case,  nor  were  any  or  either  of  them 
in  any  way  inquired  into,  litigated,  or. determined  at  that  trial.  The  defendants 
rejoined,  that  evidence  was  given  and  the  causes  of  action  were  inquired  into,  &c.; 
and  on  this  rejoinder  issue  was  taken. 

From  the  evidence  on  the  part  of  the  plaintiff,  it  appeared  that  the  brig 
Gratitude,  on  her  way  from  Hamburgh  to  Vera  Cruz,  was  compelled,  by  stress 
of  weather,  to  put  into  the  port  of  Falmouth,  and  while  there,  took  fire ;  in  con- 
sequence of  which  the  cargo  was  obliged  to  be  taken  out,  and  the  vessel  went 
into  dock ;  that  the  defendants  acted  as  agents ;  that  various  tradespeople  were 
employed ;  that  the  master  of  the  vessel,  the  plaintiff  Bowen,  was  arrested ;  and 
while  he  was  in  custody,  a  clerk  of  the  defendants  came  to  him,  and  said,  that 
if  be  would  deposit  the  register  of  the  vessel  in  their  hands,  he  should  come  out 
of  custody ;  that,  upon  this,  a  letter  was  written  by  Bowen,  at  the  clerk's  dictation, 
which  letter  was  as  follows : — 
"  Messrs.  G.  C.  &  R.  W.  Fox  &  Co. 

"  Gentlemen, — You  will  be  pleased  to  receive  the  register  of  the  brig  Grati- 
tude, which  I  enclose,  and  which  I  lodge  in  your  handd  as  a  security  for  the 
payment  of  all  demands  and  charges  on  account  of  the  said  vessel  since  she  has 
been  in  this  port,  and  which  I  hope  will  be  satisfactory  to  you.  The  cost  and 
expense  on  account  of  my  being  arrested,  please  to  settle  the  same  and  charge  to 
my  account.  I  remain,  respectfully, 

<^  Falmouth,  gentJemen,  your  obedient  servant, 

19th  May,  1824."  John  Bowen." 

It  also  appeared  that  the  defendants  refused  to  deliver  up  the  register  whea 

applied  to  by  the  master  for  it,  and  that  the  master  was  arrested  a  second  time 

^^^e-1  for  a  debt  of  150/.  due  to  one  Symons,  and  was  sent  to  Bodmin  gaol ;  "^and 

■^  that  a  person  named  Batten  was  then  introduced  on  board  the  vessel  bj 

the  clerk  of  the  defendants,  and  took  her  away  on  her  voyage  as  master. 

It  further  appeared  that  the  debts  incurred  between  the  arrival  in  Falmouth 
and  the  writing  of  the  letter  were  about  300/. ;  and  that,  at  the  time  of  the  first 
arrest,  the  vessel  was  nearly  ready  for  sea,  and  had  removed  from  the  inner 
harbour  to  the  outer  road. 

Sir  J.  Scarletty  for  the  defendants,  contended  that  there  was  no  proof  of  any 
contract  by  them  to  pay  the  charges  for  the  ship. 

Campbell,  for  the  plaintiffs,  answered  that  the  written  instrument  was  the 
foundation  of  their  claim ;  and  that  a  contract  might  be  implied  from  that  instru- 
ment, as  the  defendants  had  received  the  register,  and  afterwards  refused  to 
deliver  it  back,  and  claimed  a  lien  on  it. 

Lord  Tenterden,  C.  J.  It  does  not  appear  to  me  that  this  contract  is  an 
engagement  on  the  part  of  the  defendants  to  pay  the  demands  and  charges.  The 
master  promises  not  to  leave  before  his  debts  are  paid,  but  notwithstanding 
he  goes  into  the  outer  harbour.  The  question  is,  whether  the  defendants,  by 
receiving  this  engagement,  undertake  to  pay.  I  find  no  expression  that  the 
defendants  promised.     I  must  call  the  plaintiffs.  Nonsuit. 

Campbell f  F.  Pollock,  and  WhiUj  for  the  plaintiffs. 

Sir  «/.  Scarlett,  Erskine,  and  Crowder,  for  the  defendants. 

[Attorneys— ui.  jET.  Smith,  and  CardaU  dh  Buocton.'] 
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In  the  ensuing  Hilary  Term,  White  moved  to  set  aside  the  nonsoit  He 
contended,  that,  coupled  with  the  acceptance  of  the  register,  the  terms  of  the 
-etter  which  ^accompanied  its  deposit  were  sufficient  to  support  the  r^j^g 
promise  declared  on — ^that  although  the  expression  in  the  letter  was  ^ 
"a  security /c>r  the  payment  o/'all  demands/'  &c.,  and  not  "a  security  for  jpour 
{xiyment,  or  for  the  payment  by  you  of  all  demands/'  &c.,  yet  the  following 
clause,  '' and  which  I  hope  will  be  satisfactory  to  you"  fiilly  warranted  this 
construction. 

Lord  Tentebdsn,  C.  J.,  adhered  to  the  opinion  expressed  by  him  at  the  triaL 
He  adverted  to  the  circumstance  of  debts  to  the  amount  of  800/.  having  been 
incurred  on  account  of  the  vessel  while  she  was  in  Falmouth ;  and  added,  that 
he  thought  the  term  used  in  the  letter  ^'a  security  for  the  payment  of  all  de- 
mands, &o.,"  meant  merely  a  security  from  the  ship-owners  (the  plaintiffs),  to 
their  creditors,  not  to  quit  the  port  before  they  had  paid  their  debts. 

LiTTLEDALE,  J.,  concurred,  (a)  Motion  refused. 

(a)  The  other  Judges  were  absent. 


COURT  OF  COMMON  PLEAS. 

ATJOURNED  SITTINGS  IN  LONDON,  AFTER  MICHAELMAS  TERM, 

1830. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


MILTON  t;.  ELMORE.    Dec.  18. 

A.,  the  BenranC  of  B.,  stated  before  a  magistrate,  that  C.  came  into  the  yard  of  his  employer 
and  took  from  a  stable  there  two  f eldines,  the  property  of  B.,  and  rode  them  away,  though 
he  was  told  that  he  must  not : — Held,  that  this  information  did  not  support  a  count  in  an 
action  for  malicious  prosecution,  which  alleged  that  the  information  charged  C.  with  having 
feloniouily  itolen  and  ridden  away  with  two  gelaings. 

The  first  count  of  the  declaration  stated^  that  the  defendant  went  and  appeared 
before  one  Thomas  Halls,  ^Esquire,  then  and  there  being  one  of  the  p^cjc^ 
Justices  of  our  lord  the  King,  in  and  for  the  county  of  Middlesex,  &c.,  ^ 
and  then  and  there,  before  the  said  Thomas  Halls,  Esquire,  so  being  such 
Justice  as  aforesaid,  at  Bow  street,  to  wit,  &c.,  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  cau9ed  and  procured  one 
John  Hayes,  otherwise  called  John  Haynes,  a  servant  of  the  said  defendant,  to  lay 
an  information  before  the  said  magistrate,  charging  the  said  plaintiff  with  having 
feloniously  stolen  and  ridden  away  with  two  geldings,  the  property  of  the  said 
defendant )  and  upon  such  charge  he,  the  said  defendant,  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and  procured 
the  said  Thomas  Halls,  so  being  such  Justice  as  aforesaid,  to  make  and  grant 
his  certain  warrant  under  his  hand  and  seal,  for  the  taking  of  the  said  plaintiff, 
and  for  bringing  him  before  him,  the  said  Thomas  Halls,  or  some  of  his  Majesty's 
Justices,  &a,  to  wit,  &c.,  to  be  dealt  with  according  to  law  for  the  said  supposed 
offence.  It  then  averred,  that  the  plaintiff  went  voluntarily  before  the  magis- 
trates at  Bow  street  to  be  examined ;  that  the  magistrates  having  heard  and 
considered  all  that  the  defendant  could  say  against  the  plaintiff  concerning  the 
said  supposed  offence,  on  the  first  day  of  February,  1830,  determined  that  the 
plaintiff  was  not  guilty,  and  discharged  him ;  and  that  the  defendant  had  not 
further  prosecuted  his  complaint,  but  had  abandoned  it,  and  the  proaecutiott 
waa  wholly  ended  and  determined. 
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The  second  count  of  the  declaration  stated,  that  the  defendant,  on  the  5th  of 
February,  1830,  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  charged  the  plaintiff  with  having  committed  felony,  to  wit, 
with  having  feloniously  stolen  two  geldings,  the  property  of  him  the  said 
defendant ;  and  upon  such  last-mentioned  charge,  he  the  said  defendant,  &g.^ 
£&lsely  and  maliciously  caused  and  procured  the  said  plaintiff  to  be  arrested  by 
^4^81  ^^^  ^^J>  ^^^  ^  ^  imprisoned,  and  to  be  *kept  and  detained  in  prison 
-^  for  a  long  space  of  time,  to  wit,  for  the  space  of  six  hours,  at  the  expira- 
tion of  which  he  was  duly  discharged  and  fully  acquitted.  The  defendant  pleaded 
the  general  issue — Not  guilty. 

The  information  of  Hayes,  otherwise  Haynes,  referred  to  in  the  first  count; 
was  put  in.     It  was  as  follows : — 

"  Middlesex,  to  wit.  The  information  of  John  Hayes,  of  Pear-Tree  Yard, 
Piccadilly,  in  the  county  of  Middlesex,  labourer,  taken  before  one  of  his  Majes- 
ty's Justices  of  the  Peace,  acting  in  and  for  the  said  county,  this  30th  day  of 
January,  in*  the  year  of  our  Lord  1830;  who,  being  upon  oath,  saith,  that  on 
last  Wednesday,  about  11  o'clock,  Matthew  Milton  came  to  my  employer's  yard^ 
situate  in  Piccadilly,  and  he  went  to  the  stable,  and  took  from  the  stable  two 
geldings,  my  employer's  property.  I  said,  "  What  are  you  going  to  do  with 
those  horses,  you  must  not  take  them  away."  He  said,  he  would  sell  them. 
He  desired  his  son,  who  was  with  him,  to  drive  one  of  the  horses  away,  which 
he  did ;  he  then  put  the  other  horse  in  the  gig,  and  he  drove  it  away.  I  went 
to  stop  the  horse  his  son  was  on,  and  Milton  laid  hold  of  me  and  prevented  me, 
and  his  son  galloped  the  horse  away.  John  Hatnes. 

*^  Taken  and  sworn  before  me,  this  30th  day  of  January,  1830. 

Thos.  Halls." 

The  warrant,  which  was  issued  against  the  plaintiff,  was  to  "  answer  to  all 
Buch  matters  and  things  as,  on  his  Majesty's  behalf,  are  on  oath  objected  against 
him  by  Greorge  Elmore  and  another,  an  suspicion  of  feloniously  stealing  and 
riding  away  with  two  geldings,  the  property  of  the  said  George  Elmore," 

Andrews,  and  Russell,  Seijts.,  objected,  that  there  was  a  variance  between 
the  information  of  Haynes  and  the  declaration.  The  declaration  states  that 
^AP^Q-t  Haynes- swore  that  *the  plaintiff  had  feloniously  stolen  and  ridden  away 
-^  with  two  geldings  of  the  defendant's ;  and,  in  his  information,  there  is 
nothing  about  felony.  There  is  nothing  more  than  a  fair  statement  of  facts,  on 
which  a  magistrate  might  issue  a  warrant  or  not.  From  what  appears  in  the 
hiformation,  it  might  be  only  a  trespass. 

Wilde,  Serjt.,  in  answer.  It  is  said  that  the  magistrate  might  have  granted 
any  other  warrant  than  one  for  felony.  Now,  let  us  see  what  the  warrant  actually 
was  which  the  defendant  adopted,  and  on  which  he  acted,  and  that  was  a  warrant 
for  horse-stealing. '  As  to  its  being  a  mere  statement  of  facts,  it  is  a  statement 
of  only  some  facts,  with  a  suppression  of  all  those  which  would  explain  the 
transaction. 

Curwood,  on  the  same  side.  If  the  declaration  cannot  be  supported  in  this 
form,  the  party  must  suffer  the  injury  without  any  redress ;  and  if  the  complain- 
ant avoids  technical  words  charging  felony,  he  will  be  safe.  We  are  not  confined 
to  the  statements  in  the  information,  but  may  look  to  the  conduct  of  the  party 
complaining,  to  show  what  charge  he  intended  to  be  made.  The  whole  is  a 
question  for  the  Jury,  whether,  under  the  circumstances,  the  defendant  did  or 
did  not  intend  to  charge  the  plaintiff  with  a  felony. 

WUde,  Serjt.,  then  proposed  to  prove,  by  the  evidence  of  the  magistrate,  a 
distinct  statement  by  the  defendant  that  the  plaintiff  had  committed  the  offence 
of  horse-stealing.  He  offered  it  as  evidence  on  the  second  count,  which  contained 
an  allegation  that  the  defendant  himself  made  the  charge. 

The  witness  was  allowed  to  be  examined,  and  stated  what  occurred  before  him, 
when  he  was  attended  by  Mr.  Curwood  on  one  side,  and  Mr.  Adolphus  on  tho 
other;    but,   on  his  cross-examination,  he  Bald,  that  he  acted  in  granting 
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*hiB  warrant  upon  the  evidence  taken  down,  and  not  upon  the  argnmcnts  r«j  gn 
of  counsel.  *■ 

The  book  of  the  evidence  taken  down  at  Bow  street  was  then  produced,  and 
from  that  a  statement  made  by  the  defendant  was  read ;  it  was,  that,  '^  he  sos- 
pected  and  believed,  from  the  information  of  Haynes,  that  Milton  had  stolen  twc 
horses  from  him.'' 

Russell  J  Serjt.  The  second  count  goes  on  to  say,  that,  on  the  said  lati^men^ 
tioned  charge,  the  defendant  caused  the  plaintiff  to  be  imprisoned,  and  that  shows 
clearly  that  it  was  the  charge  upon  which  the  plaintiff  had  been  arrested. 

Wilde,  Serjt.  The  gist  of  the  count  is,  the  malicious  charge,  and  the  deten- 
tion in  custody  is  only  aggravation.  The  evidence  makes  out  distinctly  that  the 
defendant  did  make  the  charge  of  horse-stealing  against  the  plaintiff. 

Jones,  Serjt.,  on  the  same  side.  A  general  accusation  of  felony  is  all  that  is 
necessary,  and  that  is  clearly  shown  to  have  been  made. 

Russell,  Serjt.  The  objection  is,  that  a  well-known  averment  has  not  been 
pioved ;  the  charge  is  clearly  one  upon  which  something  took  place.  K  that 
part  is  rejected,  then  it  is  no  charge  on  which  the  action  can  be  maintained,  for 
the  action  cannot  be  maintained  upon  a  charge  upon  which  nothing  followed. 

Tin  DAL,  C.  J.  Upon  looking  at  the  charge  which  is  made  in  the  information, 
it  appears  that  it  is  only  one  of  trespass,  and  not  of  felony ;  therefore,  the  fiist 
count  is  not  proved.  It  has  been  said  that  the  party  would  be  without  redreai 
if  the  declaration  could  not  be  supported  in  that  form.  But,  if  the  first  count 
had  been  framed  simply  that  the  defendant  maliciously  caused  the  plaintiff  to 
*be  arrested,  the  amount  of  damages  would  probably  have  been  the  same,  r^j^i 
As  to  the  second  count,  if  I  am  to  give  a  meaning  to  every  word,  then  ^ 
that  count  is  not  proved.  But  it  is  not  sufficiently  clear  to  justify  me  in  stopping 
the  cause,  because  it  may  be  that  the  latter  part  of  the  allegation  may  be  rejected. 
I  shall,  therefore,  allow  the  cause  to  proceed,  and  give  the  defendant  leave  to 
move  if  I  am  wrong  in  so  doing. 

In  the  course  of  the  cause,  mlde,  Serjt.,  inquired  of  one  of  the  witnesses,  as 
to  a  subsequent  charge  of  horse-stealing,  which  had  been  made  at  Marlborough 
street  office,  by  the  defendant  against  the  plaintiff. 

Andrews,  and  Russell,  Serjts.,  objected,  that  what  occurred  afterwards  could 
not  be  given  in  evidence,  as  it  might  be  made  the  subject  of  another  action. 

Wilde,  and  Jones,  Serjts.,  answered,  that  there  were  two  points  in  the  case : 
one  as  to  reasonable  and  probable  cause ;  and  the  other,  as  to  the  amount  of 
damages ;  and  that,  although  it  was  not  evidence  on  the  first  point,  yet  it  clearly 
was  on  the  second,  to  show  quo  animo  the  act  complained  of  in  this  action  had 
been  done. 

TiNDAL,  C.  J.,  was  of  opinion  that  it  was  admissible,  in  aggravation  of  the 
damages,  as  evidence  of  the  motive  with  which  the  defendant  l^d  acted. 

It  turned  out  that  Mr.  Halls,  the  magistrate,  had  issued  his  warrant  on  an 
information  by  the  defendant,  that  the  plaintiff  had  stolen  the  horses,  having 
refused  to  issue  it  on  the  information  of  Haynes  alone.  This  information  had, 
by  mistake,  been  struck  through  in  the  books  of  the  office  at  Bow  street,  which 
accounted  for  its  not  having  been  at  first  adverted  to. 

It  appeared  that  there  was  a  question  of  partnership  ^between  the  r^iao 
plaintiff  and  defendant  in  the  horses.    And  the  plaintiff  had,  eventually,  a  I-      " 

Verdict  for  150iL 

Wilde,  and  Jones,  Serjts.,  and  Curxoood,  for  the  plaintiff. 

Andrews,  and  Russell,  Serjts.,  for  the  defendant. 

[Attorneys — E,  Isaacs,  and  TT.  ArcherJl 
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CORY  and  Another  v.  BRETTON.    Dec.  15. 


A  letter  sent  by  a  debtor  to  a  creditor,  respecting  a  debt,  which  contains,  in  the  introductory 
part,  these  words,  **  v>kieh  ii  not  to  be  used  in  prejudice  of  my  righti  now,  or  in  any  future 
arrangement  that  may  be  made  or  instituted"  cannot  be  giyen  in  evidence  in  an  action  for 
the  debt,  for  the  purpose  of  taking  the  case  out  of  the  statute  of  limitations. 

Assumpsit.  Pleas — ^The  general  issue,  the  statute  of  limitations,  and  a  set^ 
off.  Replication,  denying  the  defendant's  plea  of  the  statute,  and  replying  the 
statute  to  his  plea  of  set-off. 

On  the  part  of  the  plaintiffs,  Bompas,  Serjt.,  opened,  that  he  should  propose, 
for  the  purpose  of  taking  their  demand  out  of  the  statute  of  limitations,  to  read 
a  letter  written  to  them  by  the  defendant.  This  letter,  it  appeared,  contained 
in  the  introductory  part  of  it  these  words,  ^'  which  is  not  to  be  used  in  prejudice 
of  ray  rights  now,  or  in  any  future  arrangement  that  may  be  made  or  instituted.'' 

The  learned  Serjeant  contended,  that  these  words  ought  not  to  have  the  effect 
of  preventing  the  letter  from  being  given  in  evidence,  as  there  was  not  any 
assent  on  the  part  of  the  plaintiffs  to  the  stipulation.  If  a  letter  had  been 
previously  written  mentioning  such  terms,  and  the  plaintiffs  had  not  expressed 
any  dissent,  and  the  letter  in  question  had  been  subsequently  written,  then  the 
case  would  have  been  very  different. 

*48^1  TiNDAL,  C.  J.  If  the  plaintiffs  did  not  like  the  letter  *with  such  a 
-^  stipulation  in  it,  they  might  have  sent  it  back.  I  cannot  make  any  dis- 
tinction between  a  written  and  a  verbal  communication ;  and,  if  it  were  a  verbal 
communication,  I  should  certainly  not  admit  it  in  evidence.  It  is  clearly  a 
conditional  statement. 

Bompasy  Serjt.,  and  R,  Gumey,  for  the  plaintiffs. 

Wiide,  and  Adarm,  Serjts.,  for  the  defendant. 

[Attorneys — RaiUon  dh  M,,  and  WiUovghby,'] 


LANG  V.  MACKENZIE.     Dec.  16. 

A.,  havinjg  become  bankrupt  in  August,  1819,  wrote,  in  November,  1826,  a  letter  to  B.,  m 
which  he  spoke  of  a  debt  of  982.  ISt.,  due  from  him  to  B.,  and  said,  inter  alia,  as  follows : 
"  By  the  end  of  next  month  I  shall  have  my  bankers'  account  here,  and  1  shall  remit  thtt 
sum  due  to  jrou  in  a  draft  on  them : — Held,  m  indebitatus  assumpsit  by  B.  against  A.  for  the 
sum  mentioned,  that  the  letter  contained  a  sufficient  promise  to  answer  a  plea  of  the  statute 
of  limitotions,  and  a  plea  of  bankruptcy ;  and  also,  that,  to  render  the  plea  of  bankruptcy 
applicable  to  the  case,  it  must  be  shown  that  the  debt  existed  prior  to  the  bankruptcy. 

Assumpsit  for  goods  sold,  &c.,  with  the  money  counts.  Pleas — Non  aammp* 
git,  the  statute  of  limitations,  and  bankruptcy. 

On  the  part  of  the  plaintiff,  a  letter  written  to  him  by  the  defendant,  dated 
the  17th  of  November,  1826,  was  put  in.  (a)  It  stated  that,  a  few  days  previ- 
*J.fU.1  ^^^^y»  ^®  ^*^  *received  an  application  respecting  his  debt  to  the  plaintiff, 
-*  of  98/.  15«.,  and  that  he  regretted  exceedingly  that  his  embarrassments 
hod  prevented  his  paying  it.  It  then  went  on  to  state  as  follows : — "  I  am 
glad  to  add,  that,  from  the  plan  of  self-denial  I  have  for  years  adopted,  I  have 
the  prospect  of  being  soon  a  free  man,  and  it  will  be  one  of  the  most  gratifying 
incidents  of  my  life,  to  refund  what  is  due  to  you.  By  the  end  of  next  month 
I  shall  have  my  bankers'  account  here,  and  I  shall  remit  the  sum  due  to  you  in 
a  draft  on  them,"  &c.  &c. 

(a)  The  stat.  6  Geo.  4,  e.  16,  s.  131,  enacts—"  That  no  bankrupt,  after  his  certificate  shall 
have  been  allowed  under  any  present  or  future  commission,  shall  be  liable  to  pay  or  satisfy 
any  debt,  claim,  or  demand,  from  which  he  shall  have  been  discharged,  by  virtue  of  such  cer* 
tificate,  or  any  part  of  any  such  debt,  claim,  or  demand,  upon  any  contract,  promise,  or  agree- 
ment, made  or  to  be  made  after  the  suins  out  of  the  commission,  unless  such  promise,  contract, 
or  agreement  be  made  in  writing,  signed  by  the  bankrupt,  or  by  aome  person  thereto  lawfully 
authorized,  is.  writiog.  by  sach  bankrupt.'*     Vide  also  9  Geo.  4,  c  14. 
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PeaJeey  Serjt.,  for  the  defendant.  The  defendant  became  a  bankropt  in  the 
year  1819.  The  declaration  is  for  goods  sold  and  delivered,  and,  from  what  the 
Oourt  have  said  in  several  cases,  it  b  necessary  for  the  plaintiff  to  have  a  special 
count  stating  the  bankruptcy,  and  the  subsequent  promise  to  pay.  The  law  is, 
that  bankruptcy  is  a  total  discharge ;  and  there  most  be  a  fresh  promise  to  give 
a  cause  of  action.     There  was  a  case  last  term — 

TiNDAL,  C.  J.     That  was  the  case  of  a  conditional  promi8e.(a) 
Peake^  Serjt.     I  contend,  also,  that  this  is  not  an  ^absolute,  bnt  a  p*  iPc 
conditional  promise.     The  letter,  in  substance,  is  only  a  statement  that,    ^ 
if  he  shall  get  his  banker's  accounts,  he  will  pay.     It  is  for  the  other  side  t^ 
show  that  he  did.     It  might  be  that  he  acted  on  the  fisdth  of  an  expectation, 
that  money  would  be  paid  in  to  his  account. 

SThe  commission,  &c.,  were  put  in.     The  commission  was  dated  in  Auga:<t, 
9,  and  received  the  Lord  Chancellor's  allowance  on  the  21st  of  March,  Ib.U. 
It  was  not  enrolled. (6)] 

Tin  DAL,  C.  J.  At  present,  the  impression  on  my  mind  is,  that  this  is  not  t 
qualified  or  conditional  promise.  It  seems  to  me,  that  there  is  no  condition  made 
as  to  the  banker's  book  copiing.  The  promise  is  separate  from  that.  This  being 
my  impression,  I  will  not  decide  the  other  point  without  giving  you  leave  to  apply 
to  the  Court  upon  it. 

Wilde,  Serjt.,  for  the  plaintiff.  With  respect  to  the  bankruptcy,  there  is 
nothing  to  connect  the  commission  with  the  debt,  the  letter  is  written  in  182G, 
uid  the  commission  is  dated  in  1819. 

Peake,  Serjt.     It  is  admitted  on  the  pleadings. 

*  Wilde,  Serjt.  We  could  not,  to  a  plea  of  bankruptcy,  reply  anything  r^iai^ 
but  the  similiter,  >- 

TiNDAL,  C.  J.  I  consider  it  is  so.  I  think  the  defendant  is  out  of  Court 
upon  this  point.  Verdict  for  the  plaintiff. 

Wildly  Serjt.,  and  Hoggins,  for  the  plaintiff. 

Peake,  Serjt.,  for  the  defendant. 

[Attorneys — Tatham,  andfParry.] 


(a)  If  a  bankrupt  promise  ahiolutely  to  pay  a  debt  barred  by  his  certificate,  indHfifattu 
UMtumpsit  lies  against  him  on  the  original  consideration.  Pcnn  v.  Bennett,  4  Camp.  205; 
Williams  v.  DydOt  Peake,  68  ;  vide  also  Brix  v.  Braham,  8  B.  Moore,  261 ;  and  1  Bing.  2S\. 
But,  if  a  bankrupt  only  promise  conditionally^  the  plaintiff  must  declare  specially,  and  prore 
the  condition  performed.  Penn  v.  Bennett,  4  Camp.  205.  A  bankrupt  having  obtained  his 
certificate,  is  not  liable  to  pay  a  former  debt,  unless  the  promise  be  express,  distinct,  and  une- 
Quivocal.  Fleming  v.  Hayne,  1  Stark.  370.  Therefore,  a  promise  to  pa^  everybody  20».  in 
the  pound,  is  not  sufficient.  Lynbuy  v.  Weightman,  5  Esp.  196.  Ana,  if  the  promifte  be  to 
pay  when  he  is  able,  in  indt^iatu$  astumpxit  brought  on  that  promise,  his  ability  to  pay  must 
be  shown.     Besford  v.  Saunders,  2  H.  Bl.  116.     Vide  also  Bailey  v.  Dillon,  2  Burr,  736. 

(6)  By  the  6  Geo.  4,  c.  16,  s.  95,  it  is  enacted  {inter  aUa)^  that  "  the  Lord  Chancellor  shall 
be  at  liberty,  from  time  to  time,  bv  writing  under  his  hand,  to  appoint  a  proper  perscm.  who 
ahall,  by  himself  or  his  deputy  (to  be  approved  by  the  said  Lord  Chancellor),  enter  of  record 
all  iiiatters  relating  to  commissions,  and  have  the  custody  of  the  entries  thereof,**  &c.  And 
section  96  of  the  same  statute  enacts — '*  That,  in  all  commissions  issued  after  this  act  shall 
hove  taken  effect  (1st  September,  1826',  no  commission  of  bankruptcy,  adjudication  of  bank- 
ruptcy by  the  commissioners,  or  assignment  of  the  personal  estate  of  the  bankrupt,  or  certi- 
ficate of  conformity,  shall  be  received  as  evidence  m  any  Court  of  law  or  equity,  unless  the 
same  shall  have  been  first  ao  entered  of  record." 


LEAP  and  Others  v.  GIBBS.     Dec.  17. 

When  a  person  signs  a  promissory  note  on  a  representation  that  others  are  to  join,  and  one 
afterwards  refuses  to  sign,  the  payees  cannot  recover  in  an  action  on  the  note  against  the 
person  who  signed  it,  unless  the  Jury  are  satisfied  that  such  person,  knowing  the  facts,  and 
bemg  aware  of  his  rights,  had  consented  to  waive  his  objection. 

Assumpsit  by  the  plaintiffs  as  payees  of  a  promissory  note. 

It  appeared  that  two  ladies,  one  named  Oibhs^  and  the  other  White,  had  io* 
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curred  a  debt  of  200^  with  the  pl^ntifis,  for  goods  sold  in  the  way  of  their  bugi- 
ness  as  milliners ;  and,  to  secure  the  payment  of  the  money,  it  was  arranged 
that  promissory  notes  should  be  signed  by  the  two  above-named  ladies,  and  the 
defendant  and  his  mother,  who  were  relatives  of  one  of  them.  The  defendant 
signed,  as  did  also  the  two  ladies,  but  the  mother,  on  being  applied  to,  refused 
to  sign.  The  plaintiffs,  however,  kept  the  notes,  which  became  due  at  different 
times,  and  sued  the  defendant  on  one  of  them  and  recovered.  It  appeared  also, 
that,  after  the  refusal  of  the  defendant's  mother  to  sign  the  notes,  a  confidential 
clerk  of  the  plaintiff  saw  a  person  named  Lloyd,  who  acted  for  the  £unily  in  the 
matter,  and  told  him  of  it,  adding,  that  the  arrangement  was,  in  consequence, 
incomplete. 

'•'4f)71       ^TiNDAL,  C.  J.,  upon  this  state  of  fiicts,  xntimsted  that,  in  his  opiaion, 
-*  unless  there  was  something  to  show  acquiescence  on  the  part  of  the 
defendant,  the  plaintiffs  were  out  of  Court. 

Upon  this  a  letter  was  put  in,  written  by  the  defendant  to  the  plaintiffi»,  after' 
one  of  the  notes  had  become  due,  but  before  the  note  in  question  became  so,  ii: 
which  he  said,  that  if  the  plaintiffs  made  inquiries  afier  a  gentleman  whom  he 
named,  and  were  satisfied  with  his  respectabiHty,  he  (the  defendant)  would  give 
them  a  bill  upon  Mm. 

Bompcu,  Serjt.,  for  the  defendant,  contended  that  there  was  no  evidence  of 
any  waiver  of  tiie  objection  on  his  part. 

TiNDAL,  C.  J.  (in  summing  up),  said — ^The  note  appears  to  have  the  names 
of  three  persons,  the  defendant,  another  person  named  Oibbs,  and  a  person 
named  White.  It  seems  from  the  evidence  of  the  plaintiffs'  witness,  that  the 
defendant  was  told  that  his  mother  was  to  join,  and  therefore  the  obtaining  of 
her  signature  was  a  condition,  which,  if  not  carried  into  execution,  would  justify 
the  defendant  in  withdrawing ;  and  if  matters  have  not  been  altered  since  the 
signing  of  the  note,  the  defendant  will  not  be  liable  upon  it.  But  it  seems^ 
that,  when  the  first  note  was  due,  the  defendant  offered  security  for  the  payment 
of  it.  Therefore,  as  to  that  first  note,  if  he  knew  of  his  mother's  refusal  to 
sign,  he  seems  to  have  waived  it.  But  if  he  did  not  know  it,  then  it  is  not  so. 
There  is  no  specific  evidence  that  the  defendant  was  informed  of  it,  but  Lloyd, 
who  acted  for  the  family,  was }  and  it  is  probable,  therefore,  that  it  came  to  the 
defendant's  knowledge.  But  he  might  not  be  informed,  in  the  first  case,  of  his 
^4681  ^^^^^  legjBl  rights.  The  question  for  your  consideration  is,  whether  '^'the 
^  defendant  intended  to  waive  the  objection  as  to  all  the  notes  or  not.  For^ 
if  ho  did,  and  obtained  time  in  consequence,  then  he  will  be  liable.  If  you 
think  that  the  defendant,  knowing  all  the  circumstances,  waived  the  objection, 
then  you  will  find  your  verdict  for  the  plaintiffs ;  if  you  do  not  think  so,  then 
you  will  find  for  the  defendant.  Verdict  for  the  defendant. 

JStorks,  Serjt.,  and  Hutchinson^  for  the  plaintiffs. 

Bampcu,  Seijt.,  for  the  defendant. 

[Attorneys — D.  Jones,  and  Fisher  df  jB.] 


*469]  ♦HOVnJi  and  Another  v.  STEPHENSON  and  Another.    Dec,  IL 

Where  the  caase  of  complaint,  in  an  action  on  a  charter-party  by  the  freighters  against  the 
owner  of  a  vessel,  was,  that  a  fall  cargo  was  not  taken  in,  in  consequence  of  arrangements 
in  the  stowage  Taryio^  from  those  contemplated  by  the  charter-part]^— it  was  held,  that  the 
plaintiffs  were  not  entitled  to  recover,  as  it  appeared  that  one  of  them  and  the  broker,  who 
managed  the  business,  were  present  from  time  to  time  during  the  loading,  and  cognisant  of 
the  arrangements,  but  did  not  make  any  objection. 

This  was  an  action  on  a  charter-party,  against  the  captain  and  owner  of  a 
vessel  called  the  Yibilia.  The  plaintiffs  were  Richard  and  John  Hovill,  and 
the  contract  (whieh  was  not  under  seal)  was  with  Hovill  and  Sons;  and  tw6 
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other  penoDS  afterwards  entered  into  an  agreement  with  them,  and  oUuned 
an  assignment  of  a  share  in  the  profits.(a) 

Wilde,  Seijt.,  contended,  that  the  plaintifis  must  be  nonsuited,  upon  these 
grounds  of  variance  from  the  contract  as  to  the  parties  interested. 

Tcuidy,  Seijt.,  submitted,  that  the  action  was  riehtlj  brought  in  ihe  names  ot 
the  persons  with  whom  the  contract  was  in  hct  made.  And  he  called  a  witness, 
who  proved  that  the  phuntiffs,  Richard  and  John  Hovill,  carried  on  business  in 
the  name  of  Hovill  and  Sons,  which  was  the  name  of  the  firm  in  the  lifetime 
of  their  father. 

TiNDAL,  C.  J.  I  shall  not  stop  the  cause  upon  this  objection.  It  appeals  to 
me,  that  the  contract  is  made  by  name  with  Richard  and  John  Hovill,  through 
the  firm  of  Richard  Hovill  and  Sons ;  and  therefore,  though  there  may  be  a 
secret  understanding  between  the  plaintiffs  and  other  persons,  that  the  latter 
were  to  have  an  interest  in  the  charter,  jet  that  does  not  appear  to  me  to  be 
ground  of  nonsuit.     I  will  however  take  a  note  of  the  objection. 

*The  cause  of  complaint  in  the  declaration  was,  the  not  taking  in  a  full  r^j-n 
cargo,  according  to  the  terms  of  the  contract.  It  appeared  that  a  parti-  *- 
tion  had  been  erected  on  the  deck,  but  not  in  the  particular  situation  in  whidi 
it  was  stipulated  that  it  should  be ;  in  consequence  of  which,  about  seven  tons 
less  were  able  to  be  stowed  away  on  the  deck ;  and  it  appeared  also,  that  a  quan- 
tity of  goods  were  placed  in  the  hold  as  ballast,  previous  to  the  taking  in  of  a 
quantity  of  iron ;  and  the  plaintiffs  contended,  that  those  goods  should  have  been 
removed  to  another  situation,  to  make  room  for  other  goods  ;  because,  after  the 
iron  came  in,  they  were  not  necessary  there  as  ballast.  The  plaintiffs  had  be- 
tween  ten  and  eighteen  tons  of  goods  ready  for  delivery,  which  could  not  be 
taken  in,  in  consequence  of  these  departures  from  the  charter-party.  But  it  was 
proved,  that  one  of  the  plaintiffs,  and  also  the  broker,  was  on  board  from  time 
to  time,  while  the  cargo  was  being  taken  in,  and  neither  of  them  made  any  objec- 
tion to  the  mode  in  which  it  was  being  stowed. 

TiNDAL,  0.  J.  (in  summing  up),  said — ^This  action  is  brought  on  a  charter- 
party,  against  the  captain  and  owner  of  the  ship  Yibilia ;  and  it  is  brought  for 
not  receiving  and  taking  on  board  a  full  cargo  of  goods ;  and,  in  point  of  evi- 
dence, it  is  limited  to  that  part  of  the  ship,  which  would  have  contained  about 
seven  tons,  being  between  the  spot  where  the  partition  actually  was,  and  the  spot 
where  the  plaintiffs  say  it  ought  to  have  been ;  and  also  to  sixty  tons  of  goods  in 
the  hold,  which  ought,  as  the  plaintiffs  contend,  to  have  been  removed  when  the 
iron  was  brought  in,  because  then  it  was-  not  necessary  that  they  should  remain 
there  as  ballast.  It  does  not  appear  that  the  plaintiffs  had  more  than  from  ten 
to  eighteen  tons  of  cargo  ready  to  be  delivered.  But  the  main  question  is, 
whether  they  are  entitled  to  recover  at  all.  There  is  evidence  that  one  of  the 
plaintiffs  was  on  board  from  time  to  time  while  the  loading  Was  going  on ;  and 
the  broker  also  was  there,  who  had  a  duty  to  perform  both  towards  the  plaintiffii 
and  ^defendants.  It  appears  to  me,  that  if  the  plaintiffs  intended  to  insist  p^^i 
that  the  partition  ought  to  have  been  in  a  different  place,  they  should  have  ^ 
some  request  or  requisition  to  that  affect ;  for  if  they  suffered  the  defendants  to  go  to 
expense  in  putting  it  up  there,  they  cannot  now  claim  damages,  because  it  was  not 
put  up  according  to  the  strict  terms  of  the  contract.  The  question,  therefore,  as  to 
this  part  will  be,  whether,  under  the  circumstances,  the  plaintiffs  did,  by  their 
conduct,  induce  the  defendants  to  suppose  that  there  was  a  consent  by  them  to 
the  partition's  being  put  up  where  it  was.  And,  with  respect  to  the  hold,  it 
seems  to  me,  that,  if  the  plaintiffs  knew  what  had  been  done,  in  this  case,  as  in 
the  other,  they  ought  to  have  made  some  requisition  on  the  subject. 

The  Jury  here  stopped  his  Lordship,  and  returned  a — 

Yerdict  for  the  defendants. 

(a)  One  of  these  pereons  was  the  broker  who  had  prepared  the  charter-party,  and  was  ths 
attesting  witness  to  it.  On  a  former  trial,  he  had  been  objected  to  as  a  witness,  and  the  objee- 
tion  allowed  at  Nisi  Prius,  and  afterwards  confirmed  in  Banc.  He  subsequently  released  hie 
wterest. 

For  a  statement  of  dM  motion  and  argimientson  this  point,  see  8  M.  &  P.  146. 
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Taddy,  Seijt..,  and  R,  V.  Richardsy  for  the  plaiDtiffs. 
WUde,  Serjt.;  and  Wtghtman,  for  the  defendants. 

[Attorneys — Pctsmore  do  T.,  and  Oox."] 


GARRAED  v.  WOOLNER  and  Another.    Dee.  22. 

Trustees  under  a  general  assignment  for  the  benefit  of  creditors,  refused  to  allow  one  ot  them 
to  sign  the  deed*  on  the  ground  that  the^  had  discovered,  after  the  assignment  was  agreed 
on,  that  his  claim  was  founded  on  an  usurious  transaction : — Held,  that  this  refusal  remitted 
him  to  his  original  rights. 

Assumpsit  on  two  bills  of  ezchanffe  for  500/.  each,  drawn  by  one  Loft  on, 
and  accepted  by,  the  defendants,  for  his  accommodation,  and  endorsed  by  liim 
to  the  plaintiff. 

It  appeared  that  the  plaintiff  had  attended  a  meeting  of  the  defendants' 
creditors,  and  consented,  with  the  other  creditors,  to  a  general  assignment  of 
their  estate  to  trustees ;  in  consequence  of  which,  a  trust  deed  was  prepared ; 
but  the  trustees  refused  to  permit  the  plaintiff  to  sign  it,  because  they  discovered, 
subsequent  to  the  meeting,  that  his  claim  was  founded  on  transactions  which 
they  considered  to  be  usurious. 

4^4.7*21       *Andreto8,  Serjt.,  and  Sutchtnsan,  on  the  part  of  the  plaintiff,  relied 
^  on  this  refusal  of  the  trustees  as  remitting  the  plaintiff  to  his  original 
rights. 

TadJy,  Serjt.,  and  C.  R,  Turnery  for  the  defendants,  argued  that  the  plain- 
tiff, having  been  a  party,  with  the  other  creditors,  to  the  agreement,  and  having 
induced  them,  by  his  consent,  to  enter  into  it  themselves,  could  not  be  remitted 
to  his  original  rights,  by  the  mere  refusal  of  the  trustees,  though  they  might 
have  acted  improperly;  because  the  trustees  were  the  representatives  of  the 
body  of  the  creditors,  and  elected  by  them,  and  there  was  no  fault  on  the  part 
of  the  defendants ;  and  neither  they  nor  the  other  creditors  could  be  remitted 
to  their  original  rights.  They  relied  on  Cork  v.  Saunders,  1  B.  &  A.  46,  (a) 
and  Tatlock  v.  Smith,  6  Ring.  339,  3  M.  &  P.  676.(6) 

^  ...q-i       ^TiNDAL,  C.  J.,  was  of  opinion,  that  the  trustees  were  the  agents  of 
^  all  the  parties, (c)  and  that  their  refusal  waa   the  repudiation  of  the 
plaintiff* s  right  to  claim  under  the  deed,  and  had  therefore  the  effect  of  placing 
him  in  his  original  situation. 

The  case  afterwards  went  to  the  Jury  on  the  question  of  usury,  and  they 
found  a —  Verdict  for  the  defendants. 


(a)  A.,  being  insolvent,  by  agreement,  stipulated  to  assign  his  property  immediately,  tht 
creditors  consenting  that  the  business  should  be  carried  on  for  their  benefit  until  the  next 
meeting,  and  that  then  the  property  should  be  divided  among  them.  The  insolvent  assigned 
bis  effects ;  at  the  next  meeting,  several  of  the  creditors,  who  had  signed  this  instrument, 
agreed  that  the  business  should  be  carried  on  by  the  trustees  for  a  further  time  : — Held,  that 
a  creditor  who  had  signed  the  first  agreement,  but  who  had  not  in  any  wa^  concurred  in  tht 
second,  could  not  maintain  an  action  against  the  insolvent,  for  a  debt  existing  at  the  time  of 
the  first  agreement. 

(6)  By  an  agreement  between  defendants  and  their  creditors,  all  defendants*  stock  in  trade 
was  placed  in  the  hands  of  trustees,  for  the  benefit  of  creditors,  and  defendants  were  to 
execute  to  the  trustees  a  conve]rance  of  all  their  estate,  in  which  deed  were  to  be  inserted  all 
other  usual  clauses.  The  trustees  carried  on  the  defendants'  business,  and  paid  the  creditors 
10«.  in  the  pound.  They  then  tendered  for  execution  by  defendants,  a  conveyance  of  all  their 
estate,  containing  a  clause  of  release,  which  defendants  objected  to  as  msuflicient;  and 
refused  to  execute  the  oonvevance.  The  instrument  not  having  been  executed  by  alt  the  cre- 
ditors, a  meeting,  at  which  the  defendants  were  called  on  to  execute,  was  adjourned,  that  tha 
signature  of  every  creditor  might  be  obtained.  Held,  that  plaintiffs,  who,  as  creditors,  wers 
parties  to  the  above  agreement,  could  not  sue  for  their  original  debt,  at  least  till  the  convey- 
ance, such  as  it  was,  had  been  ezeentad  by  all  the  creditors,  and  refused  by  the  defendants. 

(c)  They  were  trustees  for  the  creditors,  for  the  smount  of  their  respective  debts ;  and  tbsy 
were  trustees  for  the  defendintf,  for  any  tarpl^i*  which  might  remain,  after  the  satisfaction  of 
debts. 
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Andrews,  Serjt.,  and  ffttidUnstmy  for  the  pkintiff. 
Tadd^,  Serjt,  and  C.  R.  Turner^  for  the  defendants. 

[Attorneys — Hutchinum  dc  Ly  and  PanUher,'] 


In  the  ensuing  Hilary  Term,  a  rule  nwt,  for  a  new  trial,  was  obtained  on  the 
part  of  the  plaintiff,  on  the  ground  that  improper  evidence  had  been  received  at 
the  trial ;  which,  after  argument,  was  in  Easter  Term  made  absolute. 


•COURT  OF  COMMON  PLEAS.  [♦474 

SECOND  SITTING  AT  WESTMINSTER,  IN  HILARY  TERM,  1881. 

BKFORB  MR.  JUSTICB  QA8KLEB. 


WILSON  V.  CHISHOLM.    Jan,  19. 

An  aGjeement,  by  which  A.  oerees  to  "  let"  premises  to  B.,  '*  on  lease'*  for  a  certain  tenn,  si 
a  certain  rent,  "  subject  to  the  stipulations  and  covenants  in  the  original  lease,  under  which 
he  holds,"  and  "  to  keep  the  said  stipulations  in  every  respect  until  the  said  lease  shall  bt 
granted,  which  lease,  when  required  by  B.,  is  to  be  prepared  by"  A.'s  solicitor,  but  at  B/t 
expense — is  a  lease,  and  not  only  an  agreement  for  one. 

Use  and  oocupation,  on  the  following  agreement : — 

^'  Memorandum  of  agreement,  made  the  Ist  day  of  March,  1826,  between  John 
Wilson,  of,  &c.,  and  Thomas  Chisholm,  of,  &c.  Witnesseth,  that  the  said  John 
Wilson  doth  hereby  agree  to  let  the  house.  No.  17,  Guildford  Street  East,  ftc, 
to  the  said  Thomas  Cnisholm,  on  Uaety  for  the  term  of  seven  years  from  Lady- 
day  next,  at  the  net  rent  of  45/.  per  anwumy  payable  quarterly,  free  and  clear 
of  and  from  all  taxes  and  rates  whatsoever,  and  subject  to  all  the  stipulations 
and  covenants  that  are  contained  in  the  original  lease,  by  which  the  said  John 
Wilson  holds  the  said  house  and  premises,  and  to  keep  the  said  stipulations,  in 
everv  respect,  until  the  said  lease  shall  be  granted,  which  lease,  when  required 
by  the  said  Thomas  Chisholm,  shall  be  prepared  by  the  solicitor  of  the  said 
John  Wilson,  but  at  the  costs  and  charges  of  the  said  ThOmas  Chisholm.  To 
all  the  before-mentioned  terms  and  conditions,  the  said  Thomas  Chisholm 
hereby  agrees.  In  witness,  &o.''  There  was  a  memorandum  at  the  foot  of  the 
agreement,  commencing — "  Mr.  Wilson  to  lay  on  the  water,*&c.''  The  origmal, 
lease  referred  to  in  the  agreement  was  put  in  and  read. 

Storks,  Seijt.,  for  the  defendant.  This  instrument  is  not  a  lease,  but  merely 
an  agreement  for  one.     It  is  an  ^agreement  to  let  on  lease  for  a  term  of  1^475 


seven  years,  if  the  defendant  chooses  to  require  it ;  for  the  words 
'<  which  lease,  when  required  by  the  said  Thomas  Chishotm,  shall  be  prepaied| 
&c.''  It  is  for  him  to  say  whether  he  will  have  a  lease  or  not ;  and,  if  he  does 
not  choose  to  have  one,  the  agreement  merely  creates  a  tenancy  from  year  to 
year.     And  if  the  tenancy  is  of  that  description,  I  shall  show  that  it  has  been 

?ut  an  end  to  by  a  notice  given  before  Michaelmas,  1829,  to  quit  at  Lady -day, 
830.^  I  shall  also  further  prove,  that  the  key  of  tibe  house  was  sent  to  the 
plaintiff,  and  that  he  put  up  a  oill,  for  the  purpose  of  letting  it,  which,  I  submit, 
^11  amount  to  evidence  of  a  surrender.  The  cases  of  G^title  d.  Estrick  r. 
Wray,(a)   Whitehead    v.   Clifford,(&)    Thomas    v.  Cook,(c)    and    Wright  v. 

(a)  1  T.  R.735.    **  Words  of  present  contract  with  an  agreement  that  the  lessee  should  tabs 
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^4761  ^^^^^^^°^>(^  ^^  i^  fiivour  of  '*'the  defendant;  and  though  Poole  v. 
^  Bentley,(6)  may  appear  to  be  in  Bome  respects  against  him^  jet  thai 
case  was  decided  upon  its  own  peculiar  circumstances,  and  was  not  intended| 
as  the  Court  expressly  said;  to  shake  the  cases  which  had  been  previously  de- 
cided. 

Gaselee,  J.     I  will  iake  your  facts.    I  think  it  is  a  lease. 

It  appeared  that  the  notice  to  quit  was  not  served  on  the  plaintiff  himself 
but  left  at  his  house,  with  a  female  servant.  The  key  was  taken  by  the  plain- 
tiff, on  an  understanding  that  the  house  should  be  let  for  the  benefit  of  whoever 
might  be  entitled,  according  as  it  should  turn  out,  in  point  of  law,  that  the 
agreement  amounted  to  a  lease  or  created  a  tenancy  from  year  to  year  only.  A 
bill  also  was  put  up  by  the  plaintiff,  for  the  purpose  of  letting  the  house. 

Oaselee,  J.  As  to  the  notice  to  quit,  it  seems  that  it  was  not  delivered  to 
the  plaintiff  himself;  if  it  had  been,  and  he  had  received  it  without  saying  any- 
thing, it  might  have  operated  against  him.  But  that  was  not  the  case,  and  he 
itLA'T*7-\  might  treat  it  as  altogether  a  nullity.  With  ''Aspect  to  the  putting  up 
•^  of  a  bill,  for  the  purpose  of  letting  the  house,  it  will  be  for  the  Jury  to 
say,  whether  that  was  not  done  in  pursuance  of  the  understanding  upon  which 
the  key  was  accepted ;  and  if  so,  it  will  not  be  an  answer  to  the  action.  I 
thiitk,  upon  the  whole,  that  the  plaintiff  is  entitled  to  a  verdict. 

Yerdict  for  the  plaintiff — 221.  IO5.,  being  for  half  a  year's  rent, 
subsequent  to  the  time  at  which  the  notice  expired. 

MerewetheTy  Serjt.,  and  BiLsby,  for  the  plaintiff. 

Storks,  Serjt.,  for  the  defendant. 

[Attorneys — W,  S.  Wilson,  and  Swan."] 


poMeflBk>n  immediately,  and  that  a  lease  should  be  executed  in  future,  operate  only  as  an  agree 
ment  for  a  lease,  and  not  as  a  lease  itself." 

(6)  5  Taunt.  518.  "  If  a  landlord,  in  the  middle  of  a  quarter,  accept  from  his  tenant  the  key 
of  the  house  demised,  under  a  parol  a^eement,  that,  upon  her  then  eiving  up  the  possession, 
the  rent  shall  cease,  and  she  never  alter  wards  occupy  the  premises,  he  cannot  recover  in  an 
action  for  the  use  and  occupation  of  the  house  for  the  time  subsequent  to  his  accepting  the  key.' ' 

(e)  2  B.  &.  A.  119,  and  2  Stark.  408.  "  A.,  being  tenant  from  year  to  year,  underlet  the  pre- 
mises to  6.,  and  the  ori^pnal  landlord,  with  the  assent  of  A.,  accepted  6.  as  his  tenant,  but 
there  was  no  surrender  in  writing  of  A.*s  interest.  Rent  being  subsequently  in  arrear,  the 
landlord  distrained  on  B.'s  goods.  Held,  that  these  circumstances  constituted  a  valid  surrender 
of  A.'s  interest  by  act  and  operation  of  law,  within  the  statute  of  frauds.'*  Vide  Matthews  v. 
Sewell,  2  J.  B.  Moore,  262. 

(d)  3  C.  &  P.  441.  This  case,  decided  by  Lord  Wynford  (then  Chief  Justice  Best),  contains 
perhaps  the  clearest  and  most  correct  definition  of  what  amounts  to  a  lease,  which  was  ever 
given.  The  point  it  establishes  is,  that  "  an  agreement  between  A.  B.  Sl  C.  D.,  by  which  A. 
B.  B^ees  to  pay  C.  D.  140/.  a  year,  in  quarerly  payments,  for  a  house,  earden,  d&c.  (describing 
the  situation),  lor  the  term  of  seven,  fourteen,  or  twenty-one  years,  at  the  option  of  the  tenant, 
the  rent  to  commence  from  the  let  of  January,  dLc.,  is  a  lease,  and  not  merely  an  agreement 
for  one."  Vide  the  cases  of  Colley  v.  Streeton,  3  D.  &  R.  522,  and  Pinero  «.  Judson,  6  Bing. 
206 ;  S,  C.3  Moore  6l  Payne,  497. 

(e)  12  East,  168,  and  2  Camp.  286.  '*  A  clause  for  a  future  lease  does  not,  of  itself,  necessarily 
intend  that  the  instrument  must  be  only  an  agreement  for  a  lease,  if  the  intention  of  the  parties 
appear  to  be  otherwise.  Therefore,  where  the  terms  were,  that  one  therebv  agreed  to  let,  and  th« 
other  agreed  to  take  land  for  sixty-one  years,  at  a  certain  rent,  for  building,  and  the  tenant 
agreed  to  lay  out  2000/.,  within  four  years,  in  building  five  or  more  houses ;  and,  when  five 
houses  were  covered  in,  the  landlord  agreed  to  grant  a  lease  or  leases,  which  might  be  for  the 
more  convenient  underletting  an  assignment  of  the  leases;  but  that  agreement  was  to  be  con- 
sidered binding,  till  one,  fully  prepared,  could  be  produced — the  instrument  was  held  to  operate 
aa  a  present  lease." 

Vol.  XIX.— 77 
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THIRD  SITTING  AT  WESTMINSTER  IN  HILARY  TERM,  1831. 

BETORE  MB.  JUSTICE  0A8ELEE. 


STOCKEN  V.  CARTER.    Jan.  26. 

A  police  conBtable  is  not  justified  under  the  stat.  10  Geo.  4,  c.  44,  s.  7,  in  laying  hold  of,  pnsiimf 
along  the  highway,  and  ordering  to  be  off,  a  person  found  by  him  conversing  in  a  crowd 
with  another,  merely  because  the  person  with  whom  he  happens  to  be  conversing,  is  knovn 
to  be  a  reputed  thiet. 

The  plaintiff^  in  his  declaration,  complained  that  the  defendant,  on  the  21st 
of  July,  1830,  seized  him  by  the  collar,  and  struck  him  several  blows,  and 
pushed  him  along  on  the  king^s  highway,  &c.     Plea — ^Not  guilty. 

On  the  part  of  the  plaintiff,  two  witnesses  were  called,  from  whose  evidence 
it  appeared,  that,  on  the  day  named  in  the  declaration,  between  II  and  V2  in 
the  morning,  a  crowd  of  persons  were  assembled  in  front  of  Apsley-house,  the 
residence  of  the  Duke  of  Wellington,  in  expectation  *of  the  arrival  of  r^ j-^ 
his  Majesty,  who,  it  was  understood,  was  going  to  visit  him ;  that  the  ^  * 
plaintiff,  who,  according  to  their  account,  had  the  appearance  of  a  respectable 
tradesman,  was  among  the  spectators ;  that  the  defendant,  who  was  an  inspector 
of  police,  called  out — ''Ladies  and  gentlemen,  take  care  of  your  pockets,  youVe 
got  pickpockets  and  thieves  here  among  you;"  and  immediately  pushed  the 
plaintiff  with  his  hand,  saying — ''You  had  better  be  off;"  that  the  plaintiff 
remonstrated,  and  said  that  he  was  not  a  thief  or  a  pickpocket;  but  that  the 
defendant  kept  pushing  him  repeatedly,  and  telling  him  to  be  off;  that  the 
plaintiff  told  him  his  name,  and  where  he  lived,  to  which  the  defendant  replied 
— "  I  know  you  well,  I  know  what  you  are,  and  where  you  live.  You  had 
better  be  off,  or  Til  put  you  somewhere,  which  you  wont  like ;"  all  the  time 
keeping  his  hand  on  his  collar ;  and  that,  at  last,  he  gave  him  a  violent  pusk 
into  the  road.  On  their  cross-examination,  they  iidmitted  that  the  plaintiff  was, 
at  the  time  the  defendant  spoke  to  him,  in  conversaticm  with  a  man,  who,  on 
hearing  what  the  defendant  said,  immediately  went  away.  It  appeared,  that^ 
in  fact,  the  plaintiff  was,  as  he  told  the  defendant,  a  furnishing  undertaker,  re- 
siding at  Knightsbridge. 

On  the  part  of  the  defendant,  six  police  constables,  and  two  other  witnesses, 
were  called,  who  swore,  that  the  defendant  did  not  touch  the  plaintiff  at  all ; 
and  Mr.  Mayne,  one  of  the  police  commissioners,  proved,  that  when  the  plain- 
tiff came  to  make  complaint  against  the  defendant  before  him,  he  only  charged 
him  with  having  accused  him  of  beins  a  thief,  and  did  not  say  anything  aboat 
any  assault  upon  him.  One  of  the  defendant's  witnesses  also  proved,  that  be 
knew  the  person  with  whom  the  plaintiff  was  conversing,  to  be  a  reputed  thief 

Tadd^f  Seijt.,  for  the  plaintiff.  The  circumstance  of  a  man's  being  seen 
conversing  in  a  crowd  with  a  person  whom  he  does  not  know,  and  who  tuns 
out  afterwards  to  ^be  a  reputed  thief,  is  no  justification  of  a  police  officer  r^j'^g 
IQ  charging  both  with  being  pickpockets.  He  ought,  on  the  contrary,  ^  ' 
to  have  warned  the  plaintiff  as  to  the  company  he  was  in.  A  man  cannot, 
under  such  circumstances,  choose  his  company,  or  refuse  to  listen  to  any  ohser- 
ration  which  may  be  made  as  to  the  carriages  or  the  king's  visit,  or  on  simikr 
subjects.  The  words  of  the  police  act  only  authorize  a  policeman  to  apprehend 
loose,  idle,  or  disorderly  persons  disturbing  the  public  peace,  or  those  whom  he 
has  just  cause  to  suspect  of  evil  designs,  oc.  Now  the  defendant  had  no  jost 
cause  to  suspect  the  plaintiff.  He  might  have  such  cause  with  respect  to  the 
other  person  with  whom  the  plaintiff  was  conversing;  for  I  think  it  would  be 
holding  it  too  strictly,  to  contend  that  a  policeman  is  bound  to  know  the  facte 
himself.  But  the  mere  circumstance  of  contiguity  in  a  crowd  is  not  sufficient 
t«  Justify  an  officer  in  supposing  a  person  to  have  any  eyil  design.    It  Is  deary 
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that  if  the  plaintiff  was  pnshed  off  the  pavement,  with  the  violence  stated  bj 
his  witnesses,  the  defendant  exceeded  his  authority.  The  plaintiff  was  not 
obliged  to  go,  he  was  no  thief,  and  the  defendant  had  no  right  to  make  him  go. 
Therefore,  if  any  assault  was  committed,  the  plaintiff  is  entitled  to  damages. 
You  will  have  to  say,  firzty  whether  an  assault  was  or  was  not  committed ; 
^4801  *^^^  tecondly,  if  there  was  an  assault,  had  the  defendant  any  reason  to 
->  suspect  the  plaintiff  of  evil  designs.  If  you  think  that  he  certainly  had 
not,  then  there  is  no  justification  of  the  assault,  and  you  will  show,  by  the 
damages  you  give,  that  the  public  must  be  protected  against  such  random  acts 
as  that  complained  of. 

Gaselee,  J.  (in  summing  up),  said : — ^The  material  question  is,  whether 
any  assault  was  committed.  If  you  think  the  assault  is  proved,  then  you  will 
have  to  ascertain  what  damages  the  plaintiff  is  entitled  to ;  and  in  doing  this, 
you  may  take  into  consideration  the  circumstances  attending  the  assault ;  and 
if  you  think  it  was  attended  with  circumstances  of  aggravation  and  insult,  you 
may  give  such  compensation  as  you  think  right,  for  the  injury  done  to  the 
wounded  feelings  of  the  plaintiff.  If  the  plaintiff  was  at  the  place  in  question 
under  circumstances  which  gave  the  police  officer  reason  to  believe  that  he  was 
there  with  any  evil  design,  the  officer  would  have  been  justified  in  apprehend- 
ing him.  But  the  defence  is  not  rested  upon  that  ground,  the  main  question 
made  is, — ''  Was  there  any  assault  or  not  V  There  is  no  evidence  of  the  con- 
versation between  the  phuntiff  and  the  reputed  thief,  it  might  be  about  the 
common  topics  of  the  day.  There  are  six  police  officers,  who  all  swear  that  the 
defendant  never  touched  the  plaintiff  at  all.  There  is  no  doubt  that  the  plain- 
tiff supposed  that  the  defendant  intended  to  charee  him  with  being  a  pickpocket. 
It  is  important  to  the  public  that  they  should  oe  protected  in  their  liberty ; 
and,  on  the  other  hand,  it  is  important  that  the  police  of  the  country  should  be 
upheld,  if  they  conduct  themselves  properly.  If  you  find  a  man  making  a 
mistake  acting  bond  fide  (for  there  is  no  pretence  of  any  malice  in  this  case), 
though  you  may  think  yourselves  bound  to  give  a  verdict  against  him,  yet  you  will 
not  visit  him  with  damages  for  that  which  was  a  mere  error.  But  the  material 
question  is  as  to  the  assault,  which  is  positively  sworn  to  by  two  witnesses  for 
'*'481 1  ^^  ^plaintiff,,  and  as  positively  denied  by  six  or  seven  for  the  defendant. 
^  The  Jury  retir^,  and,  after  several  hours'  deliberation,  returned 

a  verdict  for  the  plaintiff. — ^Damages,  One  fiirthing. 

Tctddy,  Seijt.,  and  Plattf  for  the  plaintiff. 

Andrewsy  and  Bampas,  Serjts.,  for  the  defendant. 

[Attorneys and .] 

(a)  10  Geo.  4,  c.  44,  s.  7,  enacts — "  That  it  shall  be  lawful  for  any  man,  belonging  to  the 
said  Police  Force,  durinff  the  time  of  his  being  on  dutv,  to  apprehend  all  loose,  iole,  and  dis- 
orderly persons,  whom  he  shall  find  disturbing  the  public  peace,  or  whom  he  shall  have  just 
cause  to  suspect  of  anv  evil  designs,  and  all  persons  whom  he  shall  find  between  sunset  and 
the  hour  of  eight  in  the  forenoon,  lying  in  any  highway,  yard,  or  other  place,  or  loitering 
therein,  and  not  giving  a  satisfactory  account  of  themselves,  and  to  deliver  any  person  so 
apprehended  into  the  custody  of  the  constable  appointed  under  this  act,  who  shall  be  m  attend- 
ance at  the  nearest  watch-house,  in  order  that  such  person  may  be  secured  until  he  can  be 
brought  before  a  justice  of  the  peace,  to  be  dealt  with  according  to  law,  or  may  give  bail  for 
his  appearance  before  a  justice  of  the  peace,  if  the  constable  shall  deem  it  prudent  to  take  bail 
in  the  manner  hereinafter  mentioned." 
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ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM, 

1831. 

BKfOaS  LORD  CHISr  JU8TICX  TINDAL. 


THURGOOD  V.  RICHARDSON  and  Another.    Feb.  5. 

In  tn  action  b^  a  landbrd  agMnat  a  sheriflT,  for  remoTing,  under  an  taacationf  the  goods  of 
his  tenant,  witboat  securing  the  payment  of  a  year's  rent,  as  required  by  the  statate  8  Anne, 
c.  14,  the  tenant  was  called  to  prove  the  rent  due,  and  objected  to  as  iniereated,  and  released 
by  the  landlord : — Held,  that  this  release  could  not  be  pleaded  in  bar  of  the  action  pmiM  iar 
rein  amtimtanea,  nor  did  it  rsdnoe  the  landlord  to  the  neceaaity  of  takiag  a  Terdact  agMosi 
the  sheriff  for  nominal  damages  only. 

The  statute  8  Anne,  c.  14,  s.  1,  applies  to  goods  in  apartimetU$  hemg  parcel  of  a  meaaoage. 

The  first  count  of  the  declaration  stated,  that,  on  the  2Mi  of  Maroli,  1830, 
and  for  a  long  spaoe,  to  wit,  the  space  of  <Hie  year  then  last  past,  one  John  Pefry 
hold,  uaed,  occupied,  and  enjoyed,  certain  rooms  and  apartments,  and  premise^ 
tn  and  parcel  of  a  certain  mamkoge  or  dwelling-house,  with  the  appurtenance^ 
in  the  parish  of  St.  Pancras,  as  tenant  to  the  plaintiff,  at  a  certain  rent^  and  thai 
a  large  sum  of  money,  to  wit,  the  sum  of  36/.,  for  and  on  acoount  of  saoh  rent^ 
for  a  long  time,  to  wit,  for  one  year,  of  the  said  tenancy,  which  ended  on  thai 
day,  became  and  was  due  and  payable,  and  still  continued  in  arrear  and  unpaid , 
and  that,  while  it  was  so  in  arrear,  to  wit,  on  ^e  7th  of  May,  1830,  the  ddfend- 
ants,  then  being  '^'Sheriff  of  Middlesex,  by  virtue  and  under  pretence  of  i-^joq 
a  writ  of  fieri  facifUf  at  the  suit  of  one  G.  H.  Mitehelmoie,  took  the  I- 
goods  and  chattels  of  the  said  John  Perry,  then  being  in  the  said  room  and  apart- 
ments and  premises,  &c.,  to  a  large  amount,  to  wit,  beyond  the  amount  of  the 
said  arrears  of  rent  so  due  and  owing,  &c.,  that  is  to  say,  to  the  amount  of  40^ 
It  then  went  on  to  state,  that,  after  the  taking,  and  before  the  removal  of  the 
goods,  the  plaintiff  gave  notice  to  the  defendants  of  the  rent  so  being  due  and  in 
arrear,  and  requested  that  he  might  be  paid  it,  before  the  goods  or  any  part 
thereof  were  removed.  Yet  the  drfendants,  well  knowing  the  premises,  Imt  not 
regarding  the  dut^  of  thdor  ofice,  nor  the  statute  in  such  case  made  and  provided,(a) 
but  contriving,  &c.,  to  deceive  and  deftaud  the  plaintiff  of  the  rent  and  of 
his  remedy  for  the  recovery  of  it,  uuder  colour  of  the  said  writ,  wrongfully,  in- 
juriously, and  deceitfully,  removed  and  carried  them  away,  contrary  to  the  form 
of  the  statute,  without  paying  the  plaintiff  the  said  rent  or  any  part  Uiereof.  The 
*count  concluded  with  an  averment  that  no  part  of  the  rent  had  been  since  r^Mci% 
paid,  but  the  whole  remained  in  anrear ;  whereby  the  plamtiff  was  dqirired  ■- 
of  the  benefit  of  a  distress  for  the  recovery  of  it,  and  was  in  great  dniger  of  loemg 
it.  The  second  count  was  in  trover  for  goods  of  the  value  of  50/.  Plea— The 
general  issue. 

An  examined  copy  of  the^.  fa.^  &c.,  at  the  suit  of  Mitchelmorej  endorsed  to 
levy  of  Perry's  goods  42/.  6«,,  was  put  in,  with  the  sheriff's  retumi  that  he  had 
levied  11/.  2i.,  of  which  6/.  5s.  was  paid  to  Mitchelmore. 

(a)  By  the  8  Anne,  c.  14,  s.  1,  it  is  enacted—*'  That,  from  and  after  the  firat  day  of  May, 
which  shall  be  in  the  year  of  our  Lord  1710,  no  goods  or  chattels  whatsoever,  lyin^  or  beiqf 
in  or  upon  any  messuage,  lands,  or  tenements,  which  are  or  shall  be  leased  for  lite  or  lives, 
term  of  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution,  oa 
any  pretence  whatsoever,  unless  the  party  at  whose  suit  the  said  execution  ia  sued  out,  shall, 
before  the  removal  of  such  goods  from  off  the  said  premiaea,  bv  virtue  of  each  execution  or 
extent,  pav  to  the  landlord  of  the  said  premises,  or  his  bailiff,  all  such  sum  or  sums  of  monef 
as  are  or  snail  be  due  for  rent  for  the  said  premises,  at  the  time  of  the  taking  auch  goods  or 
chattela  by  virtue  of  such  execution ;  Provided  the  said  arrears  of  rent  do  not  amount  to  mors 
than  one  year's  rent ;  and,  in  caae  the  said  arrears  ahall  exceed  one  year's  rent,  then  the  said 
party,  at  whoae  suit  such  execution  is  sued  out,  paying  the  aaid  landlord  or  his  bailiff  one 
year*s  rent,  may  proceed  to  execute  his  judgment,  as  he  might  have  done  before  the  making 
of  this  act ;  and  the  sheriff  or  other  officer  is  nereby  empowered  and  required  to  levy  and  pa]r 
to  the  plaintiff  aa  well  the  money  so  paid  for  rent  aa  the  execution  money." 
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Perry  was  called  as  a  witness,  for  the  purpose  of  proving  that  the  rent  was 
in  arrear,  and  that  notice  of  that  fact  had  been  given  to  the  sheriffs  officers. 

E,  Latoesy  Serjt.,  objected,  that  the  witness  was  not  competent  Ho  is  come 
to  pay  his  own  rent  ont  of  the  sherifTs  pocket. 

Andrews^  Seijt.,  and  Matt,  for  the  plaintiff^  contended,  that  the  witness  stood 
indifferent  between  the  parties. 

TiNDAL,  C.  J.,  said,  he  thought  there  had  been  a  case  decided,  very  nearly 
similar ;  but  inquired  of  the  plaintiff's  counsel,  whether  they  were  in  a  situation 
to  get  rid  of  the  objection. (a) 

*4841       *They  replied  that  they  were,  and  the  plaintiff,  being  in  Court,  executed 
•^   a  release  to  the  tenant. 

Upon  this,  E,  Latoes,  Serjt.,  for  the  defendants,  submitted,  that  the  release 
being  executed,  no  rent  could  be  said  to  be  due ;  and  as  the  action  was  brought 
for  the  purpose  of  recovering  the  rent,  the  release  might  be  pleaded  jpui«  darrein 
continuance. 

TiNDAL,  0.  J.,  was  of  opinion  that  the  objection  was  not  tenable,  but  said 
that  he  would  take  a  note  of  it. 

The  witness  then  proved,  that  his  arrears  of  rent  amounted  to  86?.,  being  for 
one  year,  and  that  he  was  on  the  premises  when  the  sheriff's  officer  came  in ; 
and  that  the  landlord  came  in  immediately  after ;  that  the  sheriff^s  officer  and 
his  assistant  were  both  told  that  there  was  36/.  due,  for  a  year's  rent ;  that  the 
value  of  his  ^the  tenant's)  goods  was  about  40/. ;  and  that  there  were  things  on 
the  premises  oelonging  to  the  landlord,  such  as  shop-fittings,  which,  it  appeared, 
were  taken  away  and  sold.  It  appeared  also,  that  the  landlord  sent  in  a  person 
to  distrain  for  his  rent;  but  the  goods  were,  notwithstanding,  removed  under 
the  execution. 

E.  Lawe$j  Seijt.  The  landlord  can  only  complain,  on  the  ground  that  his 
remedy  by  distress  has  been  taken  away  by  the  removal  of  the  goods ;  he  can- 
not complain  of  the  severance  of  the  shop-fittings.  And  as  to  the  amount  of 
the  damages,  he  can  only,  in  any  view  of  the  subject,  claim  the  sum  of  11/.  2«., 
which  was  the  fair  and  proper  price  of  the  goods  after  they  were  severed. 
M851  TiNDAL,  C.  J.  (in  summing  up),  said — ^This  is  an  action  '''brought  by 
^  Mr.  Thurgood,  the  landlord,  tor  the  injury  brought  on  him  by  the  she- 
riff, in  not  complying  with  the  act  of  parliament,  requiring  the  payment  of 
rent  not  exceeding  a  year's.  The  act  prevents  the  sheriff  from  removing  th» 
goods  unless  he  lias  satisfied  the  landlord's  claim.  It  seems  that  the  sum 
of  36/.  was  due.  The  landlord,  of  course,  could  not  recover  this  against  the 
sheriff,  without  having  given  him  some  notice.  But  there  is  evidence  here,  that 
notice  was  given  to  the  officers,  and  a  person  attended  afterwards  to  levy  a  dis- 
tress. This  was  very  efficient  notice,  and  shows  that  the  landlord  insisted  on 
his  right.  The  question  is,  what  damage  has  the  plaintiff  sustained  in  conse- 
quence of  this ;  what  compensation  is  he  entitled  to,  for  being  put  in  so  much 
worse  a  condition  than  he  otherwise  would  have  been  in  ?  Now,  if  he,  provided 
the  goods  had  remained,  and  his  distress  had  gone  on,  could  have  sold  them  so 
as  to  produce  the  amount  of  rent  due,  that  will  be  the  measure  of  the  damages. 
The  measure  of  damages  will  be  the  value  of  the  goods  to  him,  if  he  had  been 
allowed  to  proceed  with  his  distress,  and  had  sold  them.  An  objection  has  been 
made,  by  the  learned  counsel  for  the  defendants,  that  no  damages  at  all  can  be 
recovered,  on  account  of  the  release.  It  would  certainly  be  a  little  hard,  if, 
after  an  objeetioa  taken  to  the  competency  of  the  tenant,  which  the  landlord 
had  done  all  he  ooold  to  r^nove,  it  should  be  turned  round  upon  him,  in  a 

(a)  The  ca«s  of  Height  ley  v.  Birch,  3  Camp.  521,  ia  an  aathority  to  ahow,  that,  in  an  action 
against  the  sheriff,  for  an  improper  return  to  a  jS./a.,  atating  that  be  had  paid  a  sam  of  money 
to  the  landlord  for  arrears  of  rent,  the  landlord  ia  not  a  competent  witness  on  the  part  of  the^ 
sheriff,  to  prove  that  the  rent  was,  in  fact,  doe.  This  decision  was  ^iven  by  Lord  Ellenbo- 
rooffh,  and  proceeded  on  the  ground,  that,  if  the  action  against  the  sheriff  succeeded,  the  land- 
lord would  be  liable  in  an  action  by  the  sheriff,  in  which  the  judgment  in  the  %st  action 
would  be  evidence  of  special  damage.  In  that  case,  the  tenant  was  examined  aa  a  witness  on 
the  part  of  the  plaintxff,  the  ezecuuon  creditor,  and  awore  that  no  rent  was  doe  at  the  time  of 
the  ezecation. 

8F 
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much  stronger  shape,  and  he  should  be  told, — ''  Now  your  damages  are  gone 
altogether.''  It  seems  to  me  to  be  a  little  unreasonable,  and,  as  far  as  I  can  see 
my  way,  it  is  not  any  conclusion  which  the  law  will  sanction.  It  seems  ^t 
the  party  was  tenant  from  year  to  year ;  therefore  the  landlord  must  have  done 
something  to  convert  the  goods  into  money ;  he  could  not  keep  them  to  let  to 
another,  as  he  might  if  the  tenancy  had  been  at  an  end.  You  are  not  bound, 
in  giving  your  verdict,  to  confine  yourself  to  the  sum  of  111.  2».y  which  the 
goods  actually  ^produced.  You  are  to  judge  for  yourselves,  and  may,  r*AQc 
if  you  please,  give  something  more.  ^ 

Verdict  for  the  plaintiff.    Damages — 30^.,  with  leave  to  move  to  enter  a 
verdict  for  nominal  damages,  on  the  point  as  to  the  effect  of  the  release. 
Andrews,  Seijt.,  and  PlcUt,  for  the  plaintiff. 
£.  Lawes,  Serjt.,  for  the  defendant. 

[Attorneys — Platts,  and  Nicholson.'] 


In  the  following  Term,  F.  Latoes,  Seijt.,  moved  pursuant  to  the  leave  given, 
but  the  Court  refused  him  a  rule. 

He  then  moved  in  arrest  of  judgment,  on  the  ground  that  the  statute  did  not 
apply  to  apartments,  being  part  only  of  a  messuage ,  but  the  Court  were  of 
opinion  against  him  on  this  point  also. 


HADDAN  V.  MILLS,  Gent.,  One,  &o.     Feb,  6. 

In  an  action  for  arresting  a  party  and  holding  him  to  bail,  without  a  reasonable  or  probable 
cause ;  whatever  was  admissible  in  evidence  to  defeat  the  action  on  which  the  arrest  took 
place  is  also  admissible  on  the  question  of  the  right  of  the  party  arrested  to  recover  far  the 
injury  sustained. 

This  was  an  action  for  arresting  the  plaintiff,  and  holding  him  to  bail,  with- 
out reasonable  or  probable  cause,  so. 

It  appeared,  that,  on  the  3d  of  December,  1829,  Haddan  was  arrested  by 
Mills,  on  a  bill  of  exchange,  for  50^.,  which  was  drawn  by  one  Kighy,  and  accept- 
ed by  Haddan,  and  became  due  in  the  month  of  March,  1827.  The  action 
proceeded  to  trial,  and  Haddan  obtained  a  verdict,  (a) 

'^'A  witness,  named  Green,  was  examined,  who  stated,  that  he  called  i-^^o^ 
upon  Mills,  at  least  a  year  before,  and  told  him,  that  he  came  from  Mr.  ^ 
Haddan,  respecting  a  bill  for  50^.,  drawn  on  him  by  Righy;  and  that  Mr.  Haddan 
wished  to  know  whether  he  (Mills)  had  it  in  his  possession.  Mills  showed  him 
the  bill  with  Kigh/s  name  endorsed.  The  witness  told  him,  that  Mr.  Haddan 
was  very  much  surprised,  as  the  bill  had  been  a  long  time  over  due,  and  not 
hearing  before,  he  supposed  it  had  been  destroyed ;  adding,  that  it  was  an  accom- 
modation bill.  Mills  said,  an  acceptor  was  always  liable  to  pay  his  bills.  The 
witness  replied,  that  Righy  owed  Haddan  a  considerable  sum,  and  be  was  TCiy 
much  surprised  that  the  bill  should  be  in  Mills's  hands,  and  asked  him  how  he 
came  by  it.  Mills  said,  a  friend  of  Mr,  Righy  s  had  put  it  into  his  hands,  to 
get  the  money  for  it.  The  vntness  asked  for  time  to  pay  it.  Mills  said  he  should 
have  no  objection  to  accommodate  Haddan,  if  he  would  give  him  security.  The 
witness  said,  he  would  inform  Haddan  and  let  Mills  know ;  and  accordingly  he 

(o)  The  formal  proof,  by  which  these  facts  were  made  out,  consisted  of  an  examined  copy 
of  a  writ  of  attachment  of  privilege,  by  Mills  against  Haddan,  endorsed— Bail  on  oath,  for  5U. 
?*'*■«""  upwards,  dtc,  with  the  sheriff's  return  of  eepi  corpus,  and  the  warrant  from  tbe 
shcnff  a  office  granted  upon  it ;  evidence  of  the  circumstances  of  the  arrest  by  the  officer  who 
made  it :  the  bail-bond  itself;  an  examined  copy  of  the  record  in  the  original  action,  and  evi- 
aence  ot  tbe  amount  pajd  for  the  bail-bond,  &c.,  and  of  the  amount  of  extra  coats  not  aUowed 
on  taxation. 
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did  so,  and  went  again  to  Mills  about  three  weeks  or  a  month  after,  and  asked 
him  if  be  bad  any  objection  to  take  a  couple  of  bills  of  Haddau,  on  other  per- 
sons, at  six  and  nine  months.  He  said  he  should  have  no  objection,  but  should 
like  to  see  Mr.  Haddan  himself. 

The  two  new  bills  were  put  in,  they  were  for  25^.  each.  They  were  accepted 
by  the  witness.  The  witness  stated  that  he  accepted  them  in  consequence  of  the 
arrangement ;  that  he  was  called  on  to  pay  the  first,  which  became  due  on  the 
4th  of  December;  that  he  sent  15/.,  in  part,  to  the  office  of  Mills,  on  the  morn- 
ing after  it  was  presented,  and  the  remaining  10/.  some  time  after,  on  receiving 
*4Km  ^  ^^^^^  ^demanding  it.  The  second  bill,  which  was  at  nine  months, 
-*  was  presented  for  payment  on  the  evening  of  the  day  of  the  trial  of  Mills 
V.  Haddan,  and  the  witness  refused  to  pay  it,  having  had  notice  to  that  effect. 
[The  50/.  bill  was  then  put  in,  it  was  dated  the  Ist  of  January,  1827,  and  drawn 
at  two  months  after  date.]  The  witness  stated,  that  the  bill  had  been  over- due 
twelve  months,  when  he  first  went  to  Mills.  On  his  cross-examination,  he  ad- 
mitted, that  he  might  have  said  on  the  former  trial  that  Mills  stated  he  had 
given  money  for  the  bill  to  a  friend  of  Righy's ',  and  he  allowed  that  Haddan  had 
occasionally  been  in  trials,  troubles,  and  embarrassments,  arising  from. his  good- 
nature. On  his  re-examination,  he  said,  that  Mills  ^seemed  to  know  that  Righy 
had  run  away  from  his  creditors,  and  was  gone  abroad. 

A  brother  of  Haddan  was  then  called,  and  stated  that  he  saw  Righy  at  the 
latter  end  of  July,  1827 ;  the  50/.  bill  having  become  due,  in  the  month  of 
March  previous ;  that  he  then  saw  the  bill  in  his  possession,  without  any  endorse- 
ment upon  it,  and  had  some  conversation  with  him  about  it. 

Wilde  J  Serjt.,  proposed  to  ask  the  particulars  of  the  conversation,  Righy  being 
the  holder  of  the  bill  unendorsed  after  it  had  become  due. 

Storks f  Serjt.,  objected. 

TiNDAL,  C.  J.  You  derive  title  under  this  party,  and  what  he  says  is 
evidence  against  you.  f 

Storks,  Serjt.  It  might  be  received  in  an  action  upon  the  bill,  but  cannot  in 
this  action,  which  is  for  a  malicious  arrest.  The  learned  Serjeant  referred  to 
the  case  of  Barough  v.  White,  4  B.  &  C.  326,  6  D.  &  R.  379,  and  2  C.  &  P.  8. ; 
and  Smith  r.  De  Wruitz,  R.  &  M.  212. 

*4AQ1  *^dly,  on  the  same  side.  The  question  is,  whether  this  evidence  is 
^  admissible  in  an  action  for  malicious  arrest.  It  might  be  evidence  to 
prevent  a  recovery  on  the  bill.  But  there  is  the  record,  upon  that  part  of  the 
case,  for  evidence  in  the  present  action.  The  question  here  is,  as  to  malice  or 
want  of  probable  cause ;  and  nothing  passing  in  the  absence  of  the  defendant  can 
be  evidence  upon  that  question. 

TiNDAL,  C.  J.  It  is  a  very  difficult  thing,  to  draw  that  distinction.  It  is 
the  same  question,  only  the  parties  are  reversed.  I  do  not  exactly  see  the 
ground  of  distinction. 

Kdly,  The  ground  of  distinction  is,  that  in  the  action  on  the  bill,  the  rule 
applies,  that  a  person  taking  a  bill  after  it  has  become  due,  takes  it  subject  to 
the  objections  to  it,  and  therefore  such  declaration  may  be  evidence. 

WUde,  Serjt.,  contr^.  It  is  not  enough  to  put  in  the  judgment.  The  universal 
practice  is,  to  go  into  the  facts  of  the  cause.  Whatever  was  good  evidence  in 
the  action  on  the  bill,  is  equally  good  evidence  here  on  the  question  of  the  party's 
right  to  recover.  The  judgment  shows  no  right  of  action,  but  might  have  pro- 
ceeded on  a  variety  of  grounds. 

TiNDAL,  C.  J.  The  judgment  alone  would  not  be  sufficient.  I  think  that 
what  was  admissible  in  the  action  on  the  bill,  is  admissible  also  in  the  present 
action. 

The  witness  then  stated,  that  Righy  said  that  the  bill  had  been  accepted  by 
Haddan,  foi  his  accommodation ;  but,  on  being  asked  to  produce  it,  said  that  he 
could  not  find  it. 

Storks,  Serjt.;  for  the  defendant.     It  is  said,  that  the  two  bills  wei^substitu- 
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ted  foi  the  other,  and  that  we  had  no  *right  to  arrest  on  the  first  bill.  r^iQQ 
There  u  no  proof  when  the  two  bills  came  into  our  hands,  whether  we  '- 
had  them  before  the  arrest  or  not.  They  were  bound  to  prove  that  we  had  them 
before.  As  to  the  other  part  of  the  case,  it  contradicts  itself;  if  they  had  the 
defence  they  rely  on,  why  did  they  not  insist  upon  it,  and  not  offer  the  two  other 
bills  ?  It  is  not  the  course  for  people  to  discount  bills  after  they  become  due. 
It  is  not  conformable  to  knowledge  of  the  law,  nor  consistent  with  commercial 
experience. 

TiNDAL,  C.  J.  (in  summinff  up),  said — ^The  question  you  have  to  try  is, 
whether  the  present  plaintiff,  Haddan,  was  arrested  and  held  to  bail,  when  the 
defendant  knew,  at  the  time,  that  there  was  no  reasonable  or  probable  caoae  for 
the  action.  The  grounds  on  which  Haddan  seeks  to  maintain  the  present  action 
are  two :  the  first  is,  that  Mills  held  him  to  bail  on  a  bill  which  he  had  accepted 
fur  the  accommodation  of  Righy,  and  that  this  bill  never  came  into  Mills's  pos- 
session till  long  after  it  became  due.  Undoubtedly,  if  Mills  took  the  bill  when 
it  was  over  due,  there  was  the  same  right  of  defence  against  him,  as  there  would 
have  been  against  the  original  party ;  and  Mills,  therefore,  would  have  no  rea- 
sonable or  probable  cause.  The  second  ground  of  defence  is,  that,  before  the 
arrest,  which  was  on  the  3d  of  December,  some  time  before  (but  it  is  left  very 
uncertain  on  the  evidence  when),  Mills  had  received  two  bills  for  25/.  each,  in- 
stead of  the  one  bill  for  50/. ;  and  undoubtedly  if  he  did  receive  them  in  the 
mode  which  the  witness  has  stated,  provided  you  are  satisfied  they  came  to  his 
tiands  before  the  arrest,  he  cannot  make  any  defence  to  this  action,  because  he 
could  have  no  right  to  recur  to  the  original  bill,  if  he  had,  as  a  consideration  for 
ffiving  time,  taken  two  other  bills  instead  of  it.  With  respect  to  the  damages, 
if  you  find  your  verdict  for  the  plaintiff,  you  may  give  him  the  amount  of  the 
extra  costs  not  allowed  in  taxation,  and  some  moderate  compensation  for  the 
trouble  and  anxiety  occasioned  by  the  action.     *With  regard  to  the  first  p^c^gi 

Joint,  it  appears  that  the  50/.  bill  became  due  in  the  month  of  March,  ^ 
827,  and  the  arrest  did  not  take  place  till  so  long  after  as  the  3d  of  December, 
1829.  The  plaintiff's  brother  says,  that  the  bill  in  July  1827,  was  in  Righ/s 
possession  without  any  endorsement  whatever.  It  is  for  you  to  say,  whether 
you  believe  this  or  not  The  witness  Qreen  says,  that,  about  a  year  ago,  Mills 
showed  him  the  bill  with  Righy's  endorsement  on  it;  now,  if  the  former  witness 
is  correct,  this  endorsement  must  have  been  put  on  long  after  it  ceased  to  be  a 
negotiable  instrument.  One  observation  to  be  made  on  this  evidence  is,  that 
the  first  demand  on  Haddan  was  made  about  a  year  affo.  Mills's  case  is,  that 
he  obtained  the  bill  while  it  was  running,  and  yet  no  demand  was  made  till  so 
long  after.  On  the  other  hand,  the  question  will  be,  whether  Haddan  knew, 
when  he  gave  the  two  new  bills,  that  Mills  had  received  the  other  bill,  after  it 
became  due ;  because,  if  he  did,  it  would  be  a  strong  answer  to  the  supposition 
that  it  was  an  accommodation  transaction  at  all.  Ab  to  the  second  point,  it 
appears  to  me,  that  it  is  not  brought  home  to  the  defendant  with  sufficient  accu- 
racy; at  least  I  should  think  you  will  pause  before  you  will  decide  upon  that 
ground.  The  question  is,  whether  you  think  that  Mills  had  actually  got  these 
two  bills  in  his  possession  before  the  day  of  the  arrest  It  seems  that  they  bear 
date  the  1st  of  June,  1829 ;  and  th^  first,  which  is  at  six  months,  became  due 
upon  the  4th  of  December.  There  is  no  evidence  on  the  part  of  the  plaintiff,  as 
to  when  they  were  delivered.  I  do  not  see  how  you  can  find  your  way  to  a 
verdict  for  the  plaintiff  on  the  second  point,  unless  you  are  satisfied  that  the  bills 
found  their  way  into  the  defendant's  possession  before  the  first  bill  benune  due, 
or  rather,  before  the  3d  of  December,  the  day  of  the  arrest     These  are  the  two 

S repositions ;  upon  finding  the  affirmative  of  either  of  which,  I  tell  you  that  the 
efendant  had  not  reasonable  or  probable  cause.  If  you  think  either  of  them  is 
proved,  then  you  will  find  *for  the  plaintiff;  if  you  think  neither  of  them  ^.^o 
IS,  then  you  wiU  find  for  the  defen<knt.  C^*^ 

Verdict  for  the  plamtiff.    Damages — ^752. 
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WUihf  and  Rusidl,  Seijts.,  and  Piatt,  for  the  plaintiff. 
Storks,  Seijty  and  KeUy,  for  the  defendant. 

[Attomeja — Harvey  db  Co,,  and  AKUs,"] 


MOLLOY  V.  DELVES.    J%.  7. 

In  an  action  by  the  endorsee  against  the  acceptor  of  a  bill  of  exchange,  it  is  no  objection  to  the 
plaintifTs  ri^ht  of  recovery,  that  the  acceptance  actually  took  place  before  the  drawer's 
name  was  signed:  although  the  declaration  be  in  the  usual  form,  «tai.  that  the  bill  being 
drawn,  the  cfefendant  ajtennardg  accepted,  and  that  the  transaction  was  according  to  the 
custom  of  merchants.  And  it  is  not  necessary  that  the  plaintiff,  in  such  action  should  offer 
any  evidence,  to  show  that  it  is  the  custom  of  merchants  so  to  transact  business. 

Assumpsit  on  a  bill  of  exchange  by  the  endorsee  against  the  acceptor.  The 
declaration  was  in  the  usoal  form. 

It  appeared  that  the  bill  had  been  accepted  by  the  defaidant^  before  the 
drawer  had  signed  his  name  to  it. 

U.  Lawes,  Seijt.,  for  the  defendant,  objected,  that,  nnder  these  oircnmstanceSy 
the  plaintiff  could  not  recover,  on  the  ground  of  variance.  The  bill  was  not 
drawn  according  to  the  custom  of  merchants. 

Jones,  Seijt.,  contrd.  The  deolaration  states  it  in  the  ordinary  way,  as  a 
teouest  by  the  drawer  on  the  drawee  to  pay,  and  that  is  made  out. 

TlNDAL,  C.  J.  There  is  nothing  but  the  word  a/terwards  that  can  create 
any  doubt.  It  seems  that  the  acceptor  has  the  bill  in  blank,  and  the  question 
18,  whether  he  does  not  afterwards  adopt  it.  I  think  the  plaintiff  is  entitled  to 
a  verdict,  but  I  vrill  give  leave  for  a  motion  to  the  Court,  fbr  a  nonsuit,  if,  on 
looking  into  the  cases,  it  shall  appear  that  there  is  anything  in  the  objection. 
*4931  ^'  ^^^^9  Serjt.  I  submit  that  the  plaintiff  must  give  *proof  thai 
-'  the  bill  was  drawn  according  to  the  custom  of  merchants. 

TiNDAL,  C.  J.  I  think  that  what  is  proved  is  sufficient,  unless  any  case  is 
shown  me  to  the  contrary.  The  bill  is  proved  to  have  been,  after  it  was  aocepted| 
in  the  hands  of  the  present  plaintiff. 

Verdict  for  the  plaintiff — 33/.  8«.  6</. 

Jones,  Serjt.,  and  Eofitns,  for  the  plaintiff. 

E,  Latoes,  Serjt.,  for  the  defendant. 

[Attorneys — MoUoy,  and  Broughton,'} 


In  the  ensuing  Saster  Term,  E.  Latoes,  Serjt.,  mentioned  the  case,  pursuant 
to  the  leave  given  at  the  trial,  and  said,  that  no  previous  case  had  decided  the 
precise  question ;  but  admitted,  that  there  were  cases  which  it  was  difficult  to 
distinguish  upon  principle  from  that  before  the  Court.  Rule  refused. 

Vide  CoUis  v.  Emmett,  1  H.  Bl.  313. 

Vol  XIX.— 78  8»2 
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♦ADJOURNED  SITTINGS  AT  WESTMINSTER,  AFTER  HILARY 

TERM,  1831. 

BEFORE  MB.  JUSTICE  ALDEBSON. 

(  FAo  wUfoT  the  Lard  Chief  Jvstice.) 


[*494 


WINTER  V.  HENN.    Feb.  10. 

In  an  action  tor  criminal  conversation,  the  plaintiff  will  be  entitled  to  a  verdict,  unless  he  hai 
been  in  some  degree  a  party  to  bis  own  aishonour,  either  by  giving  a  general  license  to  fait 
wife  to  conduct  nerselt  as  she  pleased  with  men  generally,  or  by  assenting  to  the  panicalar 
act  of  adaltery  with  the  defendant,  or  by  having  totally  and  permanently  given  up  all  the 
advantage  to  be  derived  from  her  society. 

Crim.  Con.  The  plaintiff,  better  known  by  the  name  of  Spring,  the  boxer, 
and  champion  of  the  English  prize  ring,  kept  the  Castle  Tavern,  in  Holbom, 
and  the  defendant  was  a  hatter,  carrying  on  business  in  that  neighbourhood. 
The  plaintiff  and  his  wife  were  married  at  Hereford,  in  the  year  1821,  and  then 
came  to  London,  and  lived  for  two  yean  in  London,  keeping  the  Weymouth 
Arms ;  after  this,  they  returned  to  Hereford,  and  kept  the  Booth  Hall  Inn, 
there,  for  about  three  years,  and  then  came  to  London  again,  where  they  con- 
tinued to  reside ;  and  according  to  the  evidence  of  a  brother  and  sister-in-law 
of  the  plaintiff,  and  two  or  three  other  witnesses,  at  each  of  these  places  lived 
very  happily  together.  But  it  appeared,  that  the  wife  went  to  live  with  her 
father  for  a  time  while  they  were  at  Hereford,  in  consequence  of  some  disagree- 
ment ;  but  the  witness  who  proved  this,  denied  that  he  had  any  recollection  of 
her  being  turned  out  of  doors  by  her  husband,  for  being  too  intimate  with  a 
gentleman.  It  also  appeared,  that  he  had,  in  London,  pushed  another  gentle- 
man out  of  the  house,  and  said  that  he  had  put  him  under  the  pump  because 
he  was  too  fond  of  his  wife.  With  respect  to  the  elopement,  it  did  not  appear 
with  whom,  if  with  any  one,  Mrs.  Winter  left  her  husband's  house,  but  it  was 

E roved,  that,  on  the  27th  of  August,  1830,  the  defendant  called  at  the  Mol- 
erry  Tree  public-house  at  Stepney,  between  10  and  11  in  the  morning,  and 
ordered  some  ^refreshment,  and  said  that  he  expected  a  lady  would  p»:iQe 
be  with  him  in  about  an  hour.  About  that  time  he  came  again  and  the  ^ 
plaintiff's  wife  with  him  in  a  gig,  they  dined  at  the  house.  Towards  evening, 
the  weather  became  very  wet,  and  they  went,  as  they  said,  to  a  friend's  house, 
but  returned,  saying  the  house  was  so  full  they  could  not  sleep  there.  After 
some  difficulty,  they  were  allowed  to  sleep  at  the  Mulberry  Tree,  the  defendant 
saying  of  the  plaintiff's  wife — '<  She  is  a  married  lady  and  will  put  up  with  any- 
thingi  she  will  sleep  in  the  children's  bed."  They  slept  together  that  night,  and 
the  plaintiff's  wife  remained  there  till  the  8th  of  September,  the  defendant  coming 
and  being  with  her  for  some  time  every  day,  in  the  bed-room,  but  not  sleeping 
with  her  after  the  first  night.  The  day  before  she  left  the  Mulberry  Tree,  the 
plaintiff  came  there  in  a  gig,  with  a  gentleman.  She  came  down,  and  seeing 
him,  said — "  Hullo,  Winter,  what  brought  you  here  ?"  He  made  no  reply,  but 
.  remained  an  hour  in  the  house,  and  then  went  away. 

Tadcli/,  Serjt.,  for  the  defendant.  The  plaintiff  is  to  have  coftipensation  for 
what  he  has  lost,  and  if  he  has  lost  nothing,  he  is  entitled  to  nothing.  It  goes 
not  only  to  the  damages,  but  to  the  action ;  because  the  ground  of  the  action  is, 
the  loss  of  comfort  and  assistance. 

On  the  part  of  the  defendant,  a  letter  written  by  the  plaintiff'  to  his  wife,  was 
put  in  and  read.     It  was  dated  July  26th,  and  was  as  follows : — 

"After  receiving  your  farewell  letter,  I  was  rather  surprised  at  receiving 
another  from  you.  As  far  as  regards  your  seeking  that  kindness  from  8tranger», 
which  I  deny  you,  you  seeked  their  favours  when  you  had  me  to  fly  to,  therdbn 
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I  do  not  wonder  at  your  doing  so  now.  Yon  say,  you  will  bid  adieu  to  England 
and  deception ;  had  you  bid  adieu  to  deception^  you  would  not  have  been  now  in 
*4Q81  ^  ^situation  to  bid  adieu  to  England.     But  whosoever  may  be  the  part- 

^  ner  of  your  flight,  I  hope  he  will  make  you  more  happy  than  I  have  been 
for  a  long  time,  or  ever  shall  be.  You  say  I  had  been  too  nasty  in  forming  con- 
clusions as  to  your  conduct.  I  cannot  have  been  very  hasty  about  it.  It  is  now 
more  than  five  years  since  I  found  you  out  at  Hereford,  besides  many  since,  and 
now  I  can  hear  of  many  before.  That  does  not  seem  very  hasty,  for  I  was  in 
hopes  you  would  see  it  before  it  was  too  late.  Unhappily  for  you  and  me,  you 
seem  to  think  the  only  thing  you  have  done  wrong  is  leaving  your  home.  That 
was  entirely  wrong,  but  when  you  had  an  appointment  you  never  broke  your 
word.  I  do  not  wonder  at  your  not  going  to  Hancock's  when  you  left  home,  aa 
the  big  house  in  Soho  Square  is  nearer  and  much  more  suitable  for  the  purpose. 
You  know  the  rules  better  than  I  do.  You  say  that  you  have  no  money ;  what 
business  has  your  father  with  the  money  f  You  committed  the  robbery,  and 
should  not,  by  him,  be  deprived  of  the  plunder.  Was  I  ever  so  inclined  to  send 
you  anything,  you  prevent  me  doing  so.  I  could  not  send  it  in  a  letter,  nor 
would  I  send  it  to  that  infamous  old  hag  at  the  building,  where  I  know  you  do 
not  live,  nor  have  not  for  so  long  a  time.  As  for  your  mother's  rings,  I  do  not 
know  where  to  find  them,  or  I  would  send  them,  however  unworthy  you  may  be 
of  such  a  mother.  Were  she  alive  now,  to  see  her  daughter  in  such  a  situation^ 
she  would  say,  you  are  unworthy  of  her  knowledge.  The  reason  you  give  in 
not  meeting  your  uncle  tells  me  very  plain  what  your  feelings  are,  as  to  me  per- 
sonally, only  for  pecuniary  feelings ;  or,  had  you  ever  wished  to  have  seen  me 
again,  I  should  have  thought  there  could  not  have  been  a  better  or  more  proper 
opportunitv  than  to  have  seen  me  in  the  presence  of  your  uncle ;  but  I  assure 
you  that  it  was  not  intended  either  by  him  or  me  that  I  should  be  there. 
You  begged  of  me  to  allow  you  to  explain  yourself,  but,  to  my  great  surprise, 
*4<)71  y^^  ^^^^  never  ^attempted  it.     As  yet,  you  say,  you  are  living  in  seclu- 

^  sion,  but  I  know  more  than  you  wish.  I  am  sure,  if  you  had  ever  wished 
to  have  seen  me  again,  you  should  not  have  kept  one  thing  from  me  whether  it 
was  for  or  against  yourself;  but  of  many  questions  you  answered  two,  but  not 
accounted  wnere  you  alept,  or  where  you  have  been  since  you  have  left  the  build- 
ings ;  though  was  I  so  inclined,  I  could  walk  from  my  door  to  where  you  are, 
blindfolded  almost.  I  should  like  to  know,  if  your  father  have  got  the  greatest 
part  of  your  money,  and  he  only  sent  you  10«.,  how  you  live  and  pay  rent.  But 
I  suppose  your  hackney  coach  friend  provides  you  with  all  you  want.  Postscript. 
I  find  you  are  as  fond  of  hackney  coach  friends  now,  as  you  used  to  be  formerly 
of  a  stage  coach  friend ;  all  the  difference  is,  that  you  used  to  go  and  see  him, 
this  comes  to  see  you." 

WiUley  Seijt.,  in  reply.  No  topics  have  been  urged  for  the  defendant,  which 
make  the  duty  of  the  plaintiff's  counsel  at  all  painful.  There  is  nothing  which 
reflects  disgrace  upon  the  plaintiff.  As  far  as  good  conduct  and  good  feeling 
are  concerned,  he  stands  without  exception.  The  letter  produced  was  written 
at  a  period  the  most  improper  to  be  selected.  It  was  written  in  answer  to  a 
letter  sent  by  the  guilty  wife,  to  induce  him  either  to  take  her  back,  or  to  give  her 
pecuniary  assistance.  It  was  written  under  the  influence  of  wounded  feelings, 
at  a  time  when  she  had  left  her  home,  as  he  thought,  for  ever.  People,  at  such 
a  time,  pour  in  their  accounts  of  all  that  they  have  heard  about  the  wife ;  and, 
taking  the  whole  letter  together,  it  proves  not  that  the  plaintiff  had  found  out 
and  knew  of  himself  the  facts,  but  that  others  had  just  then  told  him  of  them. 
His  conduct  in  the  transaction  as  to  the  pump  was  quite  proper ;  according  to 
the  evidence,  it  only  appears  that  the  gentleman  was  fond  of  his  wife,  and  not 
i^AQQi  ^^^^  ^®  ^^^  ®^^^  1^^^  intimate  with  her.     If  the  facts  in  the  ^letter  were 

^  true  to  the  plaintiff's  knowledge,  they  might  have  been  proved.  If  her 
eeneral  conduct  had  been  bad,  they  might  have  called  many  witnesses  to  prove 
it  so.  It  does  not,  as  is  said  on  the  part  of  the  defendant,  go  to  the  action. 
The  misconduct  of  the  wife  will  not  entitle  the  defendant  to  a  verdict,  unless 
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indeed  the  huBbond  assented  to  it;  and  there  is  no  pretence  for  that  in  this 
case. 

Aldeeson,  J.  (in  summing  up),  said — ^There  are  two  questions  in  this  case  }— 
First  J  whether  the  defendant  is  entitled  to  the  verdict  or  not;  and,  teoondfyf  if 
he  is  not,  and  the  plaintiff  is ;  then,  what  amount  of  damages  onght  to  be  giTen. 
I  apprehend  the  law  to  be  that  the  plaintiff  will  be  entitled  to  recover,  unless 
he  has,  in  some  degree,  been  a  party  to  his  own  dishonour,  either  by  giving  a 
general  license  to  his  wife  to  conduct  herself  as  she  pleased  with  men  genially, 
or  by  assenting  to  the  particular  act  of  adultery  with  this  defendant,  or  by  hav- 
ing totally  and  permanently  given  up  all  the  advantage  to  be  derived  from  hei 
society.  If  you  should  be  of  opinion  that  the  plaintiff  has  done  any  of  these 
three  things,  then  the  defendant  will  be  entitled  to  your  verdict.  With  respect 
to  damages,  if  you  are  of  opinion  that  the  plaintiflTs  wife  would  be  of  no  ser- 
vice, but,  on  the  contrary,  a  disservice  to  himself  and  his  children,  in  that 
case,  a  small  amount  of  damages  will  be  sufficient.  From  the  letter,  it  does 
not  seem  that  the  plaintiff  has  misconducted  himself.  And  it  does  not  appear 
to  me,  that  any  amount  of  damages,  however  small,  will  be  any  reflection  upon 
him ;  because,  though  he  has  conducted  himself  with  the  utmost  propriety,  yet 
he  may  have  lost  a  wife  who  was  worth  nothing.  In  the  letter,  he  speaks  about 
having  found  her  out  at  Hereford,  five  years  age ;  and  it  seemed,  from  the  way 
in  which  the  brother  gave  his  evidence,  that  he  also  had  heard  something  about 
it  There  is  a  part  of  this  letter  which  may  also  be  material  for  you,  when  you 
are  considering  ^whether  the  pluntiff  had,  at  the  time  when  he  wrote  it,  r^jnn 
and  before  the  adultery  with  the  defendant,  permanently  given  up  all  ^ 
intention  of  living  with  his  wife ;  because,  if  he  had,  it  seems  to  me  (and  if  I 
am  wrong  I  nuiy  be  set  right  hereafter),  that  he  cannot  set  up  the  loss  of  what 
he  had  voluntarily  relinquished  as  the  ground  of  a  claim  for  compensation.  If 
vou  think  that  this  letter  was  a  permanent  giving  up  of  the  society  of  his  wife, 
before  the  act  of  adultery  with  the  defendant,  then  you  will  find  your  verdict 
for  the  defendant ;  if  you  do  not  think  so,  then  you  will  find  your  verdict  for 
the  plaintiff,  with  such  damages  as  you  think  a  person  who  has  written  such  a 
letter  is  entitled  to  claim  from  a  Jury  of  the  country,  for  the  loss  of  his  wife. 

Verdict  for  the  plaintiff.     Damages — ^150^. 

Wilde,  and  Jones,  Serjts.,  and  Justice,  for  the  plaintiff. 

Toddy,  Seijt.,  and  C,  Phillips,  for  the  defendant. 

[Attorneys and .] 


CALCRAFT,  Esq.,  v.  The  Earl  of  HARBOROUGH. 

Held,  in  an  action  for  criminal  conversation,  it  was  not  matter  of  defence,  but  only  in  mitiga- 
tion of  damages,  that  the  plaintiff  having  married  an  actress,  concealed  the  marriage  from 
her  mother,  and  very  seldom  saw  his  wira,  but  suffered  bis  wife  to  remain  Hvine  with  her 
mother  as  if  she  were  a  single  woman,  and  allowed  her  to  oontiaue  her  theatriod  perform- 
ances in  her  maiden  name. 

Crim.  con.  The  plaintiff  was  a  obtain  in  the  army,  who,  on  the  10th  of 
Noyember,  1829,  was  married  to  Miss  Emma  LoTe>  the  actress,  who,  at  the  time, 
was  living  with  her  mother  in  Burton  Crescent.  The  marriage  took  place  at 
St.  Pancras  Church,  without  the  knowledge  of  the  mother,  the  lady  being  attend- 
ed only  by  her  maid  seirant.  After  the  ceremony,  the  plaintiff  wa&ed  with 
his  wife  as  &r  as  Burton  Street,  on  h^  way  home,  and  then  left  her  to  go  into 
the  country  on  military  duty,  according  to  *ppeTious  arrangement.  He  piccAA 
returned  to  London  for  a  few  days,  about  five  weeks  after,  and  visited  her  L 
for  a  short  time,  and  he  also  visited  her  when  she  was  at  Bristol.  In  the  month 
of  July,  1829,  Mrs.  Love  and  her  daughter  went  to  Nottingham  for  theatrical 
J^poses,  and  put  up  at  the  Bkck's  Head  Inn,  where  they  arrived  on  a  Tuesday. 
On  the  foUowing  Saturday,  the  defendant,  Lord  Harborough,  who,  it  appeared, 
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had  been  a  visiter  at  Mrs.  Love's  house  in  London,  and  had  made  presents  to  her 
daughter^  came  to  the  Inn,  and  Mrs.  Love  and  her  daughter  din^  with  him  in 
his  room.  In  the  evening  of  that  day,  Mrs.  Calcraft  directed  her  maid  to  pack 
up  a  box  for  her,  but  without  assigning  any  reason.  Soon  after,  she  was  missed, 
and  it  was  subsequently  ascertained,  that  she  went  with  the  defendant,  in  his 
carriage,  to  his  scat  in  the  neighbourhood,  where  she  remained  with  him  for  a 
considerable  time,  and  was  delivered  of  a  child.  The  female  servant  who  proved 
these  facts  said,  that  the  plaintiff  and  his  wife  seemed  very  fond  of  each  other, 
he  seemed  very  attentive,  and  she  was  very  kind.  It  appeared  that  Mrs.  Love 
was  not  made  acquainted  with  her  daughter's  marriage  previous  to  the  elopement 
with  the  defendant ;  and  that  Mrs.  Calcraft  continued  to  perform  as  usual  at  the 
theatre,  in  her  maiden  name.  Some  of  her  letters,  written  to  her  husband 
when  he  was  absent,  on  duty,  were  read,  to  show  her  affection  for  him.  One  of 
them  commenced  as  follows : — '*  With  great  heaviness  of  heart,  my. ever  dearest 
Gra-nhrfy  I  sit  down  to  write,  &o.,  &c."  It  appeared,  that,  on  two  occasions  after 
the  marriage,  the  plaintiff  and  the  defendant  were  in  Mrs.  Love's  house  together, 
but  in  different  rooms. 

Taddy,  Serjt.,  for  the  defendant.  The  Courts,  in  modem  times,  have  held, 
that  the  very  foundation  of  an  action  of  this  kind  is  the  loss  of  the  comfort, 
fellowship,  and  assistance  of  the  wife.  Now,  trying  the  question  by  this  test, 
^^11  ^^  ^^^  plaintiff,  in  this  case,  entitled  ^himself  to  maintain  this  action  ? 
^  What  comfort,  fellowship,  or  assistance  has  he  lost  ?  The  marriage  was 
never  communicated  to  Mrs.  Love.  If  it  actually  took  place,  or  if  the  plaintiff 
meant  to  treat  the  lady  as  his  wife,  what  possible  reason  could  there  be  for  this  ? 
The  female  servant  was  trusted ;  and  why  should  not  the  mother  have  been 
trusted  also  ?  The  mother  could  have  no  reason  for  discouraging  the  attentions 
of  Lord  Harborough,  or  any  other  man,  as  she  did  not  know  that  her  daughter 
was  a  married  woman.  The  plaintiff  left  his  wife  in  London,  exposed  to  the 
attractions  and  temptations  of  a  theatre,  without  giving  her  the  protection  of 
her  mother's  counsel ;  and  what  right  has  he  to  ask  for  damages  under  such  cir- 
cumstances ?  I  liubmit,  with  confidence,  that  this  is  not  the  sort  of  legitimate 
connexion  which  the  laws  of  this  land  are  intended  to  protect.  It  is  a  spurious 
kind  of  connexion,  in  which  the  husband  takes  all  the  advantage  of  personal 
gratification,  without  incurring  any  of  the  disadvantages  of  acknowledging  his 
wife  publicly. 

TiNDAL,  C.  J.  (in  summing  up),  said — ^The  marriage  has  been  proved,  and 
it  may  fairly  be  inferred  from  the  evidence  that  the  adulterous  intercourse  has 
taken  place  ]  the  only  question,  therefore,  is  a  question  of  damages.  Cases  of 
this  description  vary  very  much.  There  certainly  appears  in  this  case  to  have 
been  less  of  that  intercourse  between  husband  and  wife,  to  compensate  for  the 
loss  of  which  suits  of  this  description  are  instituted,  than  I  ever  met  with  in  any 
case  before.  You  may  consider,  in  estimating  the  damages,  how  hx  the  plaintiff 
interfered  to  protect  his  wife  from  the  temptations  to  which,  by  her  profession, 
she  was  exposed.  You  may  also  consider  whether  the  defendant  knew  that  she 
was  a  married  woman,  or  might  conclude  that  she  was  still  single,  and  attending 
as  an  actress  at  the  theatre.  It  seems  that  he  had  visited  her  before  the  plain- 
tiff had  any  acquaintance  with  her,  and  had  made  her  presents ;  and,  what  is 
♦'vn^l  ^^S^^  enough,  he  was  ^allowed  to  visit  her  at  her  mother's  house  after 
^  the  marriage ;  and  what  struck  me  very  much  was,  the  impropriety  of 
both  parties  being  allowed  to  be  in  the  house  at  one  time,  in  different  rooms. 
Looking  at  the  description  of  the  injured  party,  looking  to  the  degree  of  aiffecticQi 
or  attachment  that  can  be  supposed  to  have  existed  between  tne  parties,  and 
looking  also  at  the  conduct  of  the  defendant,  it  is  for  you  to  say  what  damages, 
under  such  circumstances,  the  husband  is  entitled  to. 

Verdict  for  the  plaintiff.    Damages — \WL 

Denmanf  A.  G-.,  Andrews,  Ser^t.,  and  Bushy y  for  the  plaintiff. 

Toddy,  WUde,  and  V.  Lawes,  Seijts.,  for  the  defendant. 

[Attorneys —  W.  Lake,  and  Tennant  dh  Co.'] 
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EYRE  V.  NORSWORTHY.    Feb,  15. 

A  captain  of  a  ship  is  not  juatified  in  throwing  a  atone  at  a  peraon  in  a  boat,  who  baa  faatamd 
it  to  the  abip,  and  thereby  impeded  and  endangered  it,  for  the  piupose  of  making  him  let  go, 
unleaa  it  waa  not  poeaible  either  at  the  time  or  before  the  immediate  pinch  of  the  danger,  to 
adopt  any  other  mode  for  the  porpoae. 

The  declaration  stated,  that  the  defendant,  on  the  12th  July,  1830,  aasanlted 
Ihe  plaintiff,  and,  ''  with  great  force  and  violence,  cast  and  threw  to,  at,  and 
against  the  plaintiff,  a  certain  stone  and  missile,  and  thereby  and  therewith  gare 
and  struck  the  plaintiff  a  violent  blow  on  his  face,  forehead,  and  head,  and 
ffrievously  lacerated,  bruised,  and  wounded  the  plaintiff,  in  and  upon  his  Dm^ 
forehead,  and  head,  and  then  and  there  gave  and  struck  the  ^plaintiff  a  r^cAo 
great  mauy  other  violent  blows  and  strokes,  and  knocked  him  down,  Sui"  ^ 
The  second  count  charged  the  defendant  with  having  beat,  bruised,  wounded, 
lacerated,  and  ill-treated  the  plaintiff. 

The  defendant  pleaded,  first,  not  guilty,  and  then,  two  special  pleas,(a)  juft- 

(a)  Theae  pleas  being  of  rather  a  novel  deacription,  and  not  to  be  found  in  the  printed  oot-- 
lectiona,  we  nave  thought  right  to  insert  them  here — 

And  for  farther  plea  m  this  behalf,  as  to  the  assaulting  the  plaintiff,  in  the  aaid  first  count 
of  the  declaration  mentioned,  and  casting  and  throwing  to,  at,  and  against  him,  the  aaid  stone 
and  missile  in  that  count  also  mentioned,  and  thereby  giving  and  hitting  him  the  aaid  blow  in 
the  aaid  first  count  mentioned,  and  lacerating,  bruising,  and  wounding  him,  and  knocking  him 
down,  aa  in  that  count  mentioned,  by  the  defendant  above  supposea  to  have  been  done,  he, 
the  defendant,  by  leave  of  the  Court  here  to  him  for  this  purpose  first  granted,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,  says,  that  the  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  that,  before  and  at 
the  said  time  when,  &.C.,  in  the  said  first  count  mentioned,  he,  the  defendant,  waa  the  master 
and  commander  of  a  certain  large  ship  or  vessel,  called  the  John,  which  ship  or  vessel  was 
then  sailing  and  proceeding  in  the  river  Thames,  on  a  certain  voyage  firom  Manilla,  in  parts 
beyond  the  aeas,  to  the  port  of  London.  And  the  defendant  further  saya,  that,  just  before  the 
said  time  when,  &c.,  in  the  said  first  count  mentioned,  to  wit,  on  the  day  and  year  in  that 
count  mentioned,  the  plaintiff  wrongfully  and  unlawfully,  without  the  license  or  consent,  and 
against  the  will  of  the  defendant,  fastened  and  attached  a  certain  boat,  in  which  he  the  plain- 
tiff then  waa,  to  the  stern  of  the  said  ship  or  vessel,  by  a  certain  rope,  whereby  the  progress 
of  the  said  ship  or  vessel  waa  not  only  greatlv  retarded  and  impeded,  but,  owing  to  the  state 
of  the  wind,  and  of  the  current  and  tide  of  and  in  the  said  river  Thames,  the  safety  of  the  said 
ship  was  greatly  endangered.  And  the  defendant  further  saya,  that  he,  before  the  said  time 
when,  &.C.,  repeatedljr  civilly  requested  the  plaintiff  to  loose,  detach,  and  cast  off  the  aaid  boat 
from  the  aaid  ship,  which  the  plaintiff  refusea  to  do.  And  the  defendant  further  aaya,  that,  by 
reason  of  the  height  of  the  said  ship,  and  of  her  then  being  under  weigh,  and  asiling  and  pro- 
ceeding  rapidly  in  the  said  river,  on  her  said  vojrage,  the  rope  whereby  the  aaid  boat  waa  fas- 
tened and  attached  to  the  aaid  ahip,  could  not  be  reached  ao  as  to  have  enabled  the  defendant 
or  anv  other  mariners  or  persons  on  board  the  said  ship  to  unloose  or  cut  the  same,  nor  could 
the  plaintiff,  or  the  said  boat,  or  the  rope  bv  which  the  same  was  fastened  and  attached  to  the 
•aid  ahip,  be  reached,  ao  as  to  have  enabled  the  defendant,  or  any  of  the  crew,  or  mariners  or 
peraons  on  board  the  aaid  ahip,  to  detach  and  cast  off  the  said  host  from  the  said  ahip,  nor  had 
the  defendant  any  meana  of  causing  the  plaintiff  to  loosen  or  detach  the  said  boat  from  the 
aaid  ship,  but  by  casting  or  throwing  some  missile,  at  or  against  him.  And  the  plaintiff  hav- 
ing  80  refused,  and  continuing  to  refuse,  to  loosen,  detach,  or  cast  off  the  said  boat  from  the 
aaid  ship,  he,  the  defendant,  m  order  to  cauae  the  plaintiff  to  looaen,  detach,  and  cast  off  the 
said  boat  from  the  said  ahip,  at  the  aaid  time  when,  &.C.,  cast,  flung,  and  threw  the  said  stone 
in  the  said  firat  count  mentioned,  being  a  atone  of  moderate  sise,  at  and  aeainat  the  plaintiff, 
aa  he  lawfully  might,  for  the  cause  aforesaid.  And  he  further  aays,  that  if  the  aaid  plaintiff 
waa  cut,  wounded,  bruiaed,  lacerated,  or  knocked  down  by  the  aaid  atone,  it  waa  occasioned 
by  hia  ao  wrongfully  and  unlawfully  faatening  and  attacning,  and  continuing  fastened  and 
attached,  the  sa3  boat  to  the  said  snip,  and  refusing  to  loosen,  detach,  or  cast  off  the  aame 
fiom  the  said  ship,  although  so  requested  so  to  do,  and  on  the  necessary  endeavour  to  canaa 
the  said  plaintiff  to  loosen,  detach,  and  caat  off  the  aaid  boat  firom  the  aaid  ahip,  which  are  the 
•ame  auppoaed  aasaulta  and  treapaaaea  in  the  introduction  of  this  plea  mentioned,  and  whereof 
the  plaintiff  has  above  thereof  complained  against  him  ;  without  this,  that  he  the  aaid  defiend- 
ant  waa  or  ia  guilty  of  the  asaaulta  and  trespaaaes  aforeaaid,  at  London  aforesaid,  in  the  pariah 
of  St.  Mary-Ie-bow.  in  the  ward  of  Cheap,  or  elsewhere  than  in  the  river  Thamea  aforMaid ; 
and  this  he,  the  said  defendant,  ia  ready  to  verify :  wherefore  he  praya  judgment  if  the  plain* 
tiir  ought  to  have  or  maintain  hia  aforesaid  aotk>n  thereof,  againat  mn,  &c    And  for  a  Aarthfr 
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*^041  ^^fy^°K  ^^®  throwing  of  the  stone  as  a  ""necessary  act  to  cause  the  plain- 
-^  tiff  to  loosen  a  boat  of  his,  which  he  had  fastened  to  a  ship  of  which 
*505]  the  defendant  *was  captain,  and  which  was  impeded  in  its  progress  up 
^KQcn  the  river  Thames,  and  exposed  to  risk  and  danger  in  ""consequence  of 
^  the  plaintiff's  boat  being  so  fastened  to  it.  Beplication — De  injurid. 
It  appeared,  that,  on  the  12th  of  July,  a  ship,  called  the  John,  of  464  tons 
(of  which  the  defendant  was  master),  was  coming  up  the  river  Thames'  to  St. 
Katherine's  Docks  laden,  and  towed  by  a  steamer,  when  several  boats,  the  plain- 
tiff's among  the  number,  were  fastened  to  the  stem  of  the  vessel,  for  the  purpose 
of  getting  conveyed  expeditiously  along.  The  defendant,  finding  that  the 
progress  of  the  vessel  was  retarded,  and  that  the  boats  caused  it  to  sway,  and 
prevented  it  from  answering  the  helm  properly,  and  fearing  that  the  effect 
would  be  the  running  it  ashore,  ordered  the  persons  in  the  boats  to  disengage 
them,  and,  for  the  purpose  of  compelling  them  to  do  so,  threw  from  the  ship 
a  stone,  which  struck  the  plaintiff  on  the  head,  and  wounded  him.  There 
was  contradictory  evidence  as  to  the  conduct  both  of  the  plaintiff  and  defendant, 
the  witnesses  on  the  part  of  the  plaintiff  swearing  that  his  boat  was  actually 
loosed  at  the  time  the  stone  was  thrown ;  and  those  on  the  part  of  the  de- 
fendant swearing,  that  it  was  not  loosed,  and  that  the  defendant  did  not  throw 
the  stone  till  after  he  had  several  times  desired  the  boats  to  be  unloosed,  and  the 
plaintiff  had  used  very  abusive  language.  It  appeared  that  the  stem  of  the 
vessel  was  much  too  high  for  any  one  on  board  the  vessel  to  cut  the  ropes,  and 
that  it  would  have  been  very  difficult  at  the  time  to  have  lowered  any  persons 

plea  in  this  behalf,  as  to  the  assaulting  the  plaintiff  in  the  said  last  count  mentioned,  and  strik- 
iDg,  bruising,  and  ill'treating  him  in  that  count  also  mentioned,  and  by  the  said  defendant 
above  supposed  to  have  been  done,  he,  the  defendant,  by  like  leave  of  the  Court  here  for  this 
purpose  nrst  granted,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
says,  that  the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof,  against  him, 
because  he  savs,  that,  before,  and  at  the  time  when,  6lc.,  in  the  said  second  count  mentioned, 
he,  the  defendant,  was  the  master  or  commander  of  a  certain  other  large  ship  or  vessel,  called 
the  John,  which  last-mentioned  ship  or  vessel  was  then  sailing  in  the  river  I'hames,  aforesaid, 
on  a  certain  voyage  from  Manilla,  in  parts  beyond  the  seas,  to  the  port  of  London.  And  the 
defendant  further  says,  that,  just  before  the  time  when,  &c.,  in  the  said  last  count  mentioned, 
iu  wit,  on  the  day  and  year  in  that  count  mentioned,  the  plaintifl'  wrongfully  and  unlawfully, 
without  the  license  or  consent,  and  aeainst  the  will  of  the  defendant,  fastened  and  attached  a 
certain  boat,  in  which  the  plaintiff  then  was,  by  a  certain  rope,  to  the  stern  of  the  said  last- 
mentioned  ship  or  vessel,  whereby  the  progress  of  the  said  last-mentioned  ship  or  vessel  was 
not  only  greatly  retarded  and  impeded,  but,  owing  to  the  state  of  the  wind,  ana  of  the  current 
and  tide  of  and  in  the  said  river  Thames,  the  safety  of  the  said  last-mentioned  ship  was  great- 
ly endangered.  And  the  defend«.nt  further  says,  that  he,  before  the  said  time  when,  &.c., 
civilly  reouested  the  plaintiff  to  loose,  detach,  and  cast  off  the  said  last-mentioned  boat  from 
the  said  last- mentioned  ship,  which  the  plaintiff  refused  to  do.  And  the  defendant  further 
says,  that,  by  reason  of  the  height  of  the  said  ship,  and  of  her  then  being  under  weigh,  and 
sailing  and  proceeding  rapidly  in  the  said  river,  on  her  said  voyage,  the  rope  whereby  the  said 
boat  was  fastened  and  attached  to  the  said  ship,  could  not  be  reached,  so  as  to  enable  the 
defendant,  or  any  of  the  mariners  or  persons  on  board  the  said  last-mentioned  ship,  to  loose  or 
cut  the  same,  nor  coald  the  plaintiff  or  the  said  boat  be  reached,  so  as  to  have  enabled  the 
defendant  or  anv  of  the  persons  on  board  of  the  said  last-mentioned  ship,  to  loose,  detach,  or 
cast  off  the  saia  last-mentioned  boat  from  the  said  last- mentioned  ship,  nor  had  the  defendant 
any  means  to  cause  the  plaintiff  to  loose,  detach,  or  cast  off  the  said  last-mentioned  boat  front 
the  said  last-mentioned  ship,  but  bv  casting  or  throwing  down  some  missile  at  or  against  him ; 
and  the  plaintiff  having  so  refused  to  loose,  detach,  or  cast  off  .the  said  last-mentioned  boat 
from  the  said  last-mentioned  ship,  and  continuing  to  refuse  to  detach  or  cast  off  the  said  boat 
f^om  the  said  ship,  he  the  defendant,  in  order  to  cause  the  plaintiff  to  loose,  detach,  and  cast 
off  the  said  last-mentioned  boat  from  the  said  last-mentioned  ship,  at  the  said  time  when,  &o., 
cast  or  flung  a  certain  small  stone  at  and  ajgainst  the  plaintiff,  as  he  lawfully  might,  for  the 
cause  aforesaid,  which  struck  against  the  plaintiff  and  a  little  bruised  him.  And  the  defend- 
ant further  says,  if  the  plaintiff  was  hurt  or  injured  thereby,  it  was  occasioned  by  his  so  wrong- 
fully and  unlawfully  fastening  and  attaching,  and  continuing  fastened  and  attached  the  said 
boat  to  the  said  ship,  and  refusing  to  loosen,  separate,  or  detach  the  same  from  the  said  ship 
when  requested  so  to  do,  and  in  the  necessary  endeavour  of  the  defendant  to  cause  the  plain* 
tiff  to  loosen  and  separate,  detach  and  cast  off  the  said  boat  firom  the  said  ship ;  which  are  the 
said  supposed  assault  and  trespasses  in  the  introduction  to  this  plea  mentioned,  whereof  the 
plaintiff  has  above  thereof  complained  against  him ;  without  this,  that  he  the  defendant  was  or 
IS  guilty  of  the  assaults  and  trespass  aforesaid,  at  London  aforesaid,  in  the  parish  of  Saint 
Mary-le-bow,  in  the  ward  of  Cheap,  or  elsewhere  than  in  the  river  Thames  aforesaid.  And 
this,  he,  the  defendant,  is  read^  to  verify :  wherefore  he  prays  judgment  if  the  plaintiff  ought 
tb  have  or  maintain  his  aforesaid  action  thereof  against  him.  (Signed) 

Tboxas  Wnoii  • 
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for  the  purpose  of  doing  bo.  It  also  appeared  that  it  was  a  general  pnetiee 
for  boate  to  be  fastened  arstem  of  Teasels  coming  up  the  *riyer^  and  that,  r^^n^ 
in  general,  objeotion  was  not  made  to  the  practice.  *- 

TiNDAL.,  C.  J.  (in  summing  np),  after  stating  the  special  pleas,  said — The 
point  which  jou  have  to  consider  is  this,  was  the  act  done  bj  the  defendant 
absolutely  necessary  in  order  to  cause  the  boat  to  be  cast  off.  The  law  allows  a 
person,  when  a  trespass  is  committed  upon  him,  to  protect  himself  without 
unnecessary  yiolence.  In  all  the  cases  in  which  such  pleas  of  justification  are 
used,  the  means  are  to  be  such  as  would,  in  their  natural  and  ordinary  course, 
produce  the  effect.  Now  what  necessary  connexion  is  there  between  the  throw- 
ing of  a  stone,  and  the  casting  off  of  a  ropef  On  the  contraTy,  the  throwing 
of  the  stone  might  have  disabled  the  man  from  doing  the  very  thing  which  it 
was  intended  to  effect.  There  is  nothing  in  the  mere  act  of  throwing  the  stone 
which  tends  necessarily  to  produce  the  effect  of  casting  off  the  rope.  It  does 
not  appear  to  me,  if  this  plea  could  be  sustained,  that  a  much  seyerer  mode 
might  not  be  justified.  As,  for  instance,  the  firing  of  fk  gun,  or  such  like.  And 
I  think  it  would  be  too  much  to  say,  that  firing  a  gun,  under  such  circumstances, 
could  be  at  all  justifiable.  There  is  also  anoUier  point : — ^The  pleas  state,  thai 
the  object  could  not  be  effected  by  any  other  mode.  It  will  be  for  yon  to  say, 
whether  that  was  so,  and  you  are  not  limited  in  your  consideration  to  the  pre- 
cise moment  at  which  the  act  was  done.  Why  might  not  the  defendant,  befon 
he  came  to  the  pinch  of  the  danger,  haye  compelled  the  plaintiff  to  let  go  b]f 
some  other  mode  ?  Why  could  he  not  haye  stopt  the  steamer  ?  Why  could  he 
not  haye  put  an  end  to  the  thing  before  the  daujger  occurred  t  A  pilot,  standing 
on  the  shore,  did,  it  seems,  foresee  the  danger.  [The  pilot  was  called  np,  and 
said,  that  the  steamer  could  not  haye  been  stopt.J  Lasdyy  why  could  not  the 
defendant  haye  lowered  a  person  to  cut  the  rope  t  The  pilot  says,  it  was  diffi- 
cult, but  it  was  not  impossible.  It  might  be  ^impossible  at  the  moment,  r»cQo 
but  why  was  it  not  done  before  ?  The  points  for  your  consideration  are  ^ 
these-^Firstj  are  you  satisfied  that,  in  its  natural  and  necessary  consequence, 
the  throwiuff  of  a  stone  tends  to  loosen  and  disannex  a  rope  ?  If  you  are  not, 
then  you  will  find  for  the  plaintiff.  And,  ieconcUyf  if  you  think,  that  there  was 
any  other  practicable  mode  by  which  the  effect  could  haye  been  produced,  in 
that  case  also  you  will  find  your  yerdict  for  the  plaintiff. 

Verdict  for  the  plaintiff.    Damages — ^lOZ.  (a) 

Andrews^  Seijt.,  and  CrowdeVy  for  the  plaintiff. 

WUdey  Seijt.,  and  C  PhtUip$f  for  the. defendant. 

[Attorneys— .Bb62er,  and  Shave  &  Cb.] 

(a)  The  foreman  of  the  Jory  added^"  We  should  have  found  a  much  larger  rerdict,  but  we 
considered  the  waterman  in  erroi^-a  trespaaser.*' 


HOWARD  V.  CHAPMAN.    FA.  28 

A  trayeller  who  receives  orders  for  goods  from  his  employer's  custov^*'  in  the  eonntry,  is 
authoriied  to  receive  payment  for  them  vn  moneys  but  not  m  acJker  gooct*. 

AssuBfPSiT  for  goods  sold  and  deliyered.  The  plaintiff  sought  to  recover 
from  the  defendant  a  sum  of  19^.,  being  the  price  of  a  quantity  of  hemp.  Tfae 
plaintiff  liyed  in  London,  the  defendant  at  Homcastle,  and  it  appeared,  from 
the  cross-examination  of  one  of  the  plaintiff's  witnesses,  Uiat  a  person  named 
Sudbury,  who  was  the  plaintifif  s  trayeller,  took  til  the  orders  from  the  defendant 
Ia  the  course  of  his  yarious  journeys,  and  that  the  defendant  did  not  giye  any 
©rdcrs  by  letter. 

On  the  part  of  the  drfendaat,  it  was  then  proyed,  that  Sudbuiy  called  for 
^»«yment  of  the  191,  the  subject  of  the  plaintiff's  demand;  when  some  difficult 
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arose  as  to  the  payment  of  it  in  money;  and  the  defendant  said  he  had 
^FLOQ-i  *some  horse-hair  which  he  would  let  the  plaintiff  have ;  that  Sudhnry 
-^  went  and  looked  at  it,  and  valued  it  at  20/.  5fi. ;  that  he  put  doMm  the 
cost  of  the  carriage  to  London;  and  wrote  under  the  account  ^'  Settled,  J.  Sud- 
bury," and  put  the  j^ntiff's  address  on  four  cards,  which  were  affixed  to  four 
parcels,  in  which  the  hair  was  sent  up  by  boat  to  London. 

Tfxddyy  Serjt.,  for  the  defendant,  relied  on  this  as  payment,  and  contended, 
that  a  traveller  who  was  authorized  to  take  orders,  was  also  authorized  to  receive 
payment. 

TiNDAL,  (j,  J.  Yes,  payment  in  money,  but  not  in  goods.  I  doubt  if  Sud- 
bury would  have  been  authorized  to  huy  hemp^  and  I  think  that  he  certainly 
was  not  authorized  to  buy  horse-hair.  You  can  call  him  to  show  whether  he 
had  authority  or  not. 

Tadd^f  Seijt.,  after  attempting,  hy  several  other  witnesses,  to  make  out  the 
authority,  called  Sudhury,  who  stated,  that  he  took  the  order  for  the  hemp  in 
question,  and,  as  usual,  on  the  following  journey,  six  months  after,  called  for 
payment,  when  the  defendant  said  he  could  not  pay ;  that  he  called  again,  six 
months  after  that,  and  the  defendant  promised  to  send  some  horse-hair  to  Messrs. 
Gardner,  in  London,  which  would  cover  the  amount.  The  plaintiff  was  to  get 
the  money  from  them.  That  six  months  after,  viz,  in  September,  1830,  he  went 
again  to  the  defendant,  and  asked  if  he  had  sent  up  the  hiur ;  he  replied,  no, 
and  that  he  could  not  pay  the  money,  but  that  he  had  some  hair  by  him  which  the 
witness  might  have.  The  defendant  showed  him  Grardners'  prices  in  a  lettery 
and  offered  the  hair  at  those  prices ;  and  the  witness  agreed  to  take  it.  The 
witness  said,  that  he  told  the  plaintiff  of  the  previous  offer  to  send  up  hair  to 
Gardners',  to  which  he  made  no  objection ;  but,  on  inquiry  at  Gardners',  it  was 
*^101  ^^^^^  ^^^^  °^^®  ^^  ^^  sent;  he  added,  that  he  believed  the  hair  ^was 
^  received  by  the  plaintiff,  and  he  thought  that  the  plaintiff  had  told  him 
that  he  had  shown  it  to  some  one  to  ascertain  its  value.  On  his  cross-examina* 
tion,  he  said  that  he  had  no  authority  to  enter  into  any  dealings  in  horse-hair. 

TiNDAL,  0.  J.  A  subsequent  ratification  is  just  as  good  as  an  authority.  I 
shall  leave  the  question  of  authority  to  the  Jury. 

Spankiej  Seijt.  Does  your  Lordship  think  that  there  is  any  evidence  of  rati- 
fication  ? 

TiNDAL,  C.  J.  Yes,  I  think  this  is  evidence.  A  witness  says  that  the  horse- 
hair was  directed  to  the  plaintiff,  and  sent  by  boat ;  and,  in  the  ordinary  course 
of  business,  it  would  come  to  him,  and  he  should  have  sent  it  back.  Besides, 
the  witness  Sudbury  says,  that  he  thinks  the  plaintiff  told  him  that  he  had  shown 
it  to  some  one. 

To  rebut  this  case  on  the  part  of  the  defendant,  the  plaintiff's- clerk  was 
called,  and  proved  that  the  plaintiff  did  not  deal  in  horse-hair ;  that  the  hair  in 
question  arrived  on  the  14th  of  October,  and  was  put  into  the  warehouse,  but 
was  not  unpacked ;  that  one  or  two  persons  came  to  examine  it,  and  it  was  after- 
wards sent  back. 

It  appeared  that  the  hair  was  of  three  different  sorts,  of  which  Ghirdners' 
prices  were,  per  pound,  10(f.,  Is.  6d.y  and  3s.  Sd, ;  and  a  horse-hair  manufac- 
turer, named  Buckingham,  said,  that  the  prices  of  fair  samples  at  the  time  of 
the  same  description  were  Sd.,  1$.  Sd.y  and  2«.  9d.,  and  that  he  saw  the  inferior 
sample,  which  was  called  short,  and  offered  the  plaintiff  8cZ.,  a  pound  for  it  if  he 
would  keep  it  for  him  till  the  1st  of  January;  but  the  plaintiff  declined,  saying, 
be  wanted  a  better  price.  . 

On  the  28th  of  October,  application  having  been  made  for  payment  of  the  19/. 
*5T  11  ^^  money,  the  defendant  wrote  to  *the  plaintiff  a  letter,  commencing  with 
■*  these  words :  "  Sir,  do  you  want  paying  twice  over  for  your  short  weight 
hemp,"  aud  stating  that  the  account  had  been  settled  with  the  traveller. 

To  this,  an  answer  was  returned  on  the  30th  of  October,  stating,  that  the 
horse-hair  had  been  valued  by  one  of  the  first  brokers ;  that  the  utmost  value  was 
Sd. ;  and  that  it  was  then  selling  at  M. ;  and  adding,  that  Sudbury  had  no  an* 
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tfaority ;  and,  if  he  had,  the  defendant's  attempt  at  OYerreaching  would  jnstifj  the 
plaintiff  in  repudiating  the  contract. 

This  letter  was  addressed  to  the  defendant,  and  returned  to  the  plaintiff  with 
the  post-office  mark,  "  refused.'^ 

Toddy,  Seijt.,  submitted,  that  this  letter  could  not  be  evidence  against  the 
defendant,  as  it  had  not  reached  him. 

TiNDAL,  C.  J.  You  cannot  get  rid  of  the  effect  of  a  notice  bj  refusing  to 
take  it  in. 

The  hair  was  not  sent  back  till  a  day  or  two  after  the  action  was  commenced, 
and,  when  it  arrived  at  £[omcastle,  the  defendant  refused  to  take  it  in,  and  it 
remained  at  the  wharf. 

Taddy,  Seijt.,  for  the  defendant.  The  plaintiff  has  ratified  the  conduct  of 
Sudbury,  and  meant  to  take  advantage  if  he  could  of  any  higher  price  that  the 
article  might  fetch.  Why  did  he  not  return  it  sooner  ?  He  is  concluded,  as 
he  did  not  send  it  back  till  after  the  action  was  brought. 

Spankie,  Seijt.,  in  reply.  The  plaintiff  only  kept  the  horse-hair  long  enough 
to  see  whether  it  was  worth  accepting,  and  this  does  not  bind  him  to  an  accept- 
ance of  it.     Sudbury,  the  traveller,  had  no  knowledge  of  the  value  of  horse-hair. 
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There  was  no  offer  of  sale  on  the  plaintiff's  *part  to  Buckingham  ;  he 
was  only  taking  the  benefit  of  his  judgment.  The  plaintiff  only  kept  it 
a  week  or  ten  aays,  for,  on  the  28th  of  October,  the  defendant  writes  acknow- 
ledging that  he  had  received  an  intimation  from  the  plaintiff  on  the  subject,  and 
the  horse-hair  only  arrived  on  the  14th.  The  bargain  was  negligently  made, 
without  authority,  by  a  person  ignorant  of  the  nature  of  the  article,  and  that 
gives  the  plaintiff  a  reasonable  time  to  see  if  the  horse-hair  could  be  turned  to 
account.  According  to  the  first  arrangement,  the  hair  was  to  be  sent  to  Gard- 
ners for  sale,  and  not  to  the  plaintiff.  It  is  also  an  attempt  at  imposition  on  the 
part  of  the  defendant,  as  the  horse^hair  sent  was  not  of  the  value  of  Gardners' 
prices. 

TiNDAL,  C.  J.  The  only  question  in  this  case  is,  whether  the  contract  made 
by  Sudbury,  to  take  horse-hair  as  payment  instead  of  money,  has  ever  been  rati- 
fied by  Howard,  the  plaintiff;  because,  undoubtedly  the  situation  of  Sudbury, 
who  was  merely  a  traveller,  authorized  to  take  orders,  could  not,  in  itself,  giTe 
him  the  power  to  make  such  a  contract.  Therefore,  we  must  look  at  the  condhiet 
of  the  plaintiff  afterwards.  The  first  arrangement  was  very  different  in  its  cir- 
cumstances from  the  last ;  because,  according  to  that,  the  hair  was  not  to  be  sent 
for  the  plaintiff  to  sell,  but  to  Gaidners,  who  were  to  pay  the  plaintiff  the  pro- 
ceeds in  money.  Undoubtedly  Sudbury  did  take  upon  him  to  receive  the  horse- 
hair in  satisfaction  of  the  debt,  at  the  current  prices  mentioned  in  Gardners' 
letter.  In  point  of  law,  as  far  as  we  have  any  evidence,  there  was  not  any  jmor 
authority.  Sudbury  himself  says  he  never  did  anything  of  the  kind  before.  It 
is  for  you  to  say  whether  the  plaintiff  was  dealing  with  the  horae-hur  as  his 
own,  or  whether  he  was  only  trying  to  ascertain  its  value.  For  he  had  a  right, 
when  an  article  came,  which  was  fastened  in  bags,  and  in  which  he  was  not  a 
dealer,  before  he  adopted  the  act  of  his  agent,  to  see  what  the  real  value  of  the 
commodity  was,  provided  he  did  not  keep  it  an  ^unreasonable  Ume.  It  pitgio 
is  for  you  to  say,  whether  the  acts  of  the  plaintiff  were  those  of  a  man  ■- 
dealing  with  the  article  as  if  it  was  his  own  or  not  That  is  the  only  question  in 
the  cause.  Verdict  for  the  defendant. 

^pankitj  Seijt.,  and  Tondinton,  for  the  plaintiff. 

Toddy,  Serjt.,  for  the  defendant. 

[Attorneys — Amory  dh  Co,,  and  Narris,  A,  dh  A."] 

Vide  Doctor  and  Stadent,  p.  286 ;  Paley  oq  the  Law  of  Principal  and  Agent,  pp.  220  ana 
«91 ;  and  Ward  v.  Evans,  2  L.  Raym.  930;  and  2  Soik.  442. 
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COURT  OF  KING'S  BENCH. 

ADJOtJRNBD  SITTINGS  IN  LONDON,  AFTER  TRINITY  TERM,  1830, 

BEFOBS  LORD  TENTERDEK,   0.  J. 


GOOD  V,  CHEESMAN.(a)    Ji«fy  10. 

A  tradesman  holding  a  situation  in  a  public  office,  being  indebted  to  several  persons,  they  met 
together,  and  signed  an  agreement,  in  which  they  stated,  that  he,  being  unable  to  make 
immediate  payment,  they  agreed  to  accept  payment  by  his  covenanting  and  i^reeing  to  pay 
to  a  trustee  of  their  Momiitafton,  one  third  of  his  annual  income,  and  executing  a  pcfwer  of 
attorney  as  a  collateral  security.  The  debtor  did  not  sign  the  agreement,  but  attended  the 
meeting,  and  expressed  his  willingness  to  comply  with  its  terms.  Before  anything  had  been 
done  in  execution  of  the  agreement,  one  of  the  creditors,  who  had  signed  it,  brought  an 
action  against  the  defendant  for  his  original  debt : — Held,  that  he  could  not  recover. 

Assumpsit  on  two  bills  of  exchange,  given  for  the  price  of  goods  sold  and 
deliyered.     The  plaintiff  was  a  maltster,  who  had  supplied  goods  to  the  defend- 
*^141  '^^^  ^^^  *^^  ^  measorer  in  the  Dock-yard,  at  Portsmouth,  and  also  was 
-^  in  business  as  a  brewer,  at  Portsea. 

The  usual  formal  proof  having  been  given  on  the  part  of  the  plaintiff;  on  the 
part  of  the  defendant,  a  person  named  Rogers  was  called,  who  stated  that  he  was 
a  creditor  of  the  defendant ;  that  he  attended  a  meeting  on  the  31st  October, 
1829,  at  which  two  other  creditors  and  the  plaintiff  Good  were  likewise  present, 
and  that  they  all  signed  an  agreement  in  these  words : — 

'<  Whereas  William  Cheesman,  of  Portsea,  brewer,  is  indebted  to  us,  for  goods 
sold  and  delivered ;  and,  being  unable  to  make  an  immediate  payment  thereof, 
we  have  agreed  to  accept  payment  of  the  same,  by  his  covenanting  and  agreeing 
to  pay  to  a  trustee  of  our  nomination,  one-third  of  his  annual  income,  and  execu- 
ting a  warrant  of  attorney,  as  a  collateral  security,  until  payment  thereof.  As 
witness  our  hands  this  31st  of  November,  1829. '^ 

This  agreement  was  not  signed  by  the  defendant,  but  the  witness  stated  that 
be  was  present  at  the  meeting,  and  expressed  his  willingness  to  act  upon  the 
agreement.  The  witness  added,  that  the  defendant's  salary,  as  Measurer,  was 
UOL  a  year ;  and  it  was  arranged  at  the  meeting,  that  if  a  creditor  named  Gloge, 
who  did  not  attend  it,  should  come  into  the  arrangement  for  giving  time,  then  an 
additional  sum  of  20/.  a  year  was  to  be  taken  from  the  salary,  and  added  to  the 
third,  which  was  to  be  paid  to  the  trustee.  He  fiirther  stated  that  he  was  wil- 
ling that  the  agreement  should  be  carried  into  execution;  but,  on  his  cross- 
examination,  he  admitted  that  he  had  not  received  any  money  in  pursuance  of  it, 
because  there  was  a  running  account  between  him  and  the  defendant. 

The  defendant's  attorney  was  also  called  as  a  witness  on  his  behalf,  and  stated, 
that  he  attended  the  meeting,  considering  himself  particularly  as  acting  for  the 
*K1^1  ^^^^^^^^9  ^^^  ^^^^  ^®  acted  for  the  other  parties  also;  that  the  ^plaintiff 
-'  caXed  at  his  office,  about  three  weeks  after  the  meeting,  and  requested  a 
sight  of  the  agreement,  and  being  told  by  the  witness  that  he  could  not  lay  his 
hand  on  it  at  the  moment,  said — *'  1  shall  not  fulfil  the  amement,  I  shall  be 
satisfied  with  nothing  less  than  10«.  in  the  pound;''  adding,  that  he  would 
ruin  the  defendant  if  he  did  not  get  that,  though  it  should  cost  him  200/. 
On  his  cross-examination  he  said,  that  Gloge  put  an  execution  into  the  de- 
fendant's house,  about  the  beginning  of  the  year  1830,  on  a  judgment  several 
years  old ;  and  that  the  execution  was  two  or  three  months  after  t£e  commence- 
ment of  the  present  action. 

On  the  part  of  the  plaintiff,  in  reply,  a  letter  was  put  in,  written  by  the  defend- 
ant to  him;  requesting  him^  if  he  saw  Woolrioh  (who  was  one  of  the  creditors 

(«)  Omitted,  ante. 
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that  attended  the  meeting),  to  tell  him  to  come  to  him,  and  also  to  come  him- 
i»elf.  as  some  objection  had  been  made  to  the  agreement  on  the  part  9f  Gloge. 

Scotland^  for  the  defendant,  contended,  that,  on  the  facts  proved,  although 
the  agreement  did  not  convey  the  property,  yet,  as  the  other  creditors  considered 
themselves  bound  by  it,  that  was  a  sufficient  consideration.  It  would  be  a  fraud 
on  the  other  creditors,  who  were  induced  to  join  in  the  agreement  by  the  plain- 
tiff's signing  it,  if  he  could  now  obtain  an  advantage  over  them  by  succeeding 
in  this  action.  And,  with  respect  to  the  letter  put  in  for  the  plaintiff,  in  reply, 
it  was  clearly  applicable  only  to  the  arrangement  respecting  Gloge's  claim, 
which  constituted  a  separate  agreement. 

FoUettj  for  the  plaintiff.  Such  an  agreement  as  that  relied  on  is  no  answer, 
unless  something  has  been  done  upon  it.  It  is  neither  accord  nor  satisfaction  of 
the  debt,  and  the  cases  are  express,  that,  if  the  agreement  is  not  under  seal,  it  is 
no  answer  unless  something  is  done  upon  it.  ^iitch  v,  Sutton,  5  East,  r^cig 
230,  Steinman  v.  Magnus,  11  East,  890.  In  one  of  these  cases,  the  acts  ^ 
done  were  relied  on  as  satisfaction.  But  here  there  is  nothing  to  bind  the  defend- 
ant. He  might  have  refused  to  comply.  It  is  only  an  agreement  by  the  creditors, 
that  they  will  take  their  debts  in  this  way,  if  certain  things  are  done,  which  the 
defendant  is  not  bound  to  do.  The  letter  of  the  defendant  shows  that  there 
was  an  objection  by  Gloge,  and  the  matter  was  not  settled.  It  may  be  assumed, 
that  the  defendant  considered  the  agreement  at  an  end,  on  account  of  Gloge's 
objection. 

Lord  Tjbntebd£N,  C.  J.  (in  summing  up),  sud — ^The  only  question  of 
fact  is,  whether  this  agreement  was  to  stand,  if  Gloge  did  not  come  into 
the  arrangement.  If  you  think  the  agreement  was  to  stand  for  one-third 
of  the  sidiary,  if  Gloge  did  not  come  in,  and  that,  if  he  did,  20/.  was 
to  be  added;  then  I  should  recommend  you  to  find  your  verdict  for  the 
defendant;  and  the  plaintiff  shall  have  leave  to  move  to  have  a  verdict 
entered  for  him,  if,  on  consideration,  the  Court  shall  think  that  the  agree- 
ment is  not  an  answer  to  the  action.  The  only  doubt  I  feel  with  reference 
to  the  decided  cases  arises  from  the  circumstance  that  the  defendant  in  this 
case  was  not  to  do  the  previous  acts.  If  it  had  been  for  the  defendant 
to  name  the  trustee,  then  I  should  have  thought  that  the  agreement  was  no 
answer,  unless  it  had  been  shown  that  that  had  been  done.  But  the  defendant 
in  this  case  could  not  do  it,  as  the  trustee  was  to  be  a  person  nominated  by  the 
creditors.  Verdict  for  the  defendant^  with  leave,  ic. 

Foilett,  for  the  plaintiff. 

Scotland,  for  the  defendant. 

[Attorneys — T.  Minchin^  and  Conry,'] 


*In  the  ensuing  Michaelmas  Term,  FoUeU  obtained  a  rule  ntsty  pur-  r^ij 
suant  to  the  leave  given  at  the  trial;  which  rule  came  on  to  be  ai^ed  in  I- 
Easter  Term,  1831. 

Scotland  showed  cause  against  it,  and  contended,  that  the  agreement  was 
binding  on  the  plaintiff,  as,  through  his  concurrence  in  it,  the  interests  of  third 
parties,  viz.  the  three  other  creditors  who  signed  the  agreement,  were  affected. 
If  this  sort  of  transaction  fell  within  the  principle  of  accord  and  satis&ction 
(which  seemed  very  doubtful,  it  being  rather  in  the  nature  of  a  release  or  dis- 
charge of  the  original  contract,  by  substituting  a  new  agreement,  on  which  each 
of  the  parties  to  it  ha4  a  remedy  by  action,  and  m$ffht  recover  damages  for  a 
breach  of  it),  no  doubt  there  must  be  a  new  executed  consideration,  amounting 
to  satisfaction,  moving  from  the  defendant.  But,  in  this  case,  it  was  sufficient 
to  maintain  the  agreement,  that  the  other  creditors  had  been  induced  by  the 
plaintiff's  joining  in  the  agreement  to  relinquish  each  of  them  a  certain  portion 
of  his  riffhts.  He  cited  Boothbey  v.  Sowdep,  3  Camp.  175,  Cockphott  v,  Bennett, 
2  T.  R.  763,  Steinman  v.  Magnus,  11  East,  390,  Cmnley  v.  Hilary,  2  M.  &  S. 
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120,  Tatlock  v.  Smith,  6  Bing.  339,  S.  C.  8  M.  &  P.  676,(a)  Butler  v.  Rhodes, 
1  Esp.  236,  and  Wood  v.  Roberts,  2  Stark.  417. 

Follett  was  heard  on  the  other  side. 

The  Court  were  of  opinion,  that  the  Nisi  Prius  ruling  was  correct  \  and  the 
rule  for  setting  aside  the  yerdict,  which  had  been  found  for  the  defendant,  was 
therefore  Discharged. 

(a)  Cited  awU,  p.  300,  io  Garrard  o.  Woolner,  which  aee. 
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BEFORE  MR.  JUSTICE  J.   PARKE. 


CALLO  V,  BROUNCKER.    Jan.  13. 

To  justify  a  master  in  dismiBsing  a  yearly  servant  before  the  expiration  of  the  year,  there  must 
be,  on  the  part  of  the  servant,  either  moral  miscondiict,  pecuniary  or  otherwise,  wilful  dis- 
obedience, or  habitual  neglect. 

The  jimt  count  of  the  declaration  stated,  that  the  defendant  was  indebted  to 
the  plaintiff  in  200?.,  for  wages  or  salary  as  a  hired  servant.  The  seamd  count 
stated  that,  in  consideration  &at  the  plaintiff,  at  the  special  instance  and  request 
of  the  defendant,  would  enter  into  and  continue  in  her  service  as  a  hired  servant 
and  courier,  for  the  space  of  one  whole  year,  to  travel  with  her  during  that  period 
from  Great  Britain  to  divers  foreign  parts  and  places,  she  undertook  to  main- 
tain and  continue  him  in  her  service  as  her  hired  servant  and  courier,  for  and 
during  the  said  space  of  one  whole  year,  provided  he  behaved  and  conducted 
himself  properly  as  such  courier  and  servant,  and  to  pay  him  wages  at  the  rate 
of  10^  a  month.  It  then  averred,  that  the  plaintiff  entered  into  the  service  of 
the  defendant,  and  travelled  with  her  to  Florence,  and  continued  there  for  four 
months,  during  all  which  time  he,  to  the  best  of  his  ability  and  power,  per- 
formed the  duties  and  offices  of  a  courier  and  true  and  faithful  servant  to  her,  and 
at  all  times  during  the  continuance  of  the  said  space  of  one  whole  year  was 
ready  and  willing  to  have  stayed  and  continued  in  her  service,  and  to  have  per- 
formed his  duties;  yet  the  defendant  not  regarding  her  promise,  &c.,  before  the 
expiration  of  the  said  period,  to  wit,  &o.,  wrongfully  and  improperly,  and  with- 
out any  reasonable  or  justifiable  cause,  discharged  him  from  her  service  at 
Florence,  and  thenceforth  wholly  refused  to  maintain  or  continue  him  in  her 

♦5191  ^^'^^^j  ®'  ^  P*y  ^^™>  ^^'  *^®  residue  of  the  year,  any  *wages  whatever, 
^  by  means  whereof  he  not  only  lost  wages  to  the  amount  of  80/.,  but  was 
forced  to  maintain  himself  at  his  own  costs,  and  to  lay  out  large  sums  as  travel- 
ling expenses,  in  retuminff  from  Florence  to  Great  Britain.  There  were  ojbher 
common  counts ;  and  the  plea  was  the  general  issue. 

On  the  part  of  the  plaintiff,  the  hiring  for  a  year,  from  the  1st  of  August, 
1827,  at  101.  a  month,  was  proved ;  and  it  appeared  that  he  went  as  courier  with 
the  ciefendant,  who  was  a  widow  lady,  and  her  family,  to  the  Continent,  and  in 
the  month  of  December,  1827,  when  they  were  at  Florence,  he  was  dismissed 
from  the  service. 

On  the  part  of  the  defendant  it  was  proved,  that,  on  getting  into  the  carriage 
at  the  staee  before  Padua,  the  defendant  desired  the  plaintiff  not  to  stop  at  a 
particular  hotel,  where  they  had  been  before,  but  to  drive  to  another ;  but  that 
ne,  notwithstanding,  did  stop  at  that  hotel ;  and,  when  remonstrated  with,  said 
he  had  not  been  told ;  and;  at  the  second  hotel  appeared  to  be  very  sulky ;  and 

8a2 


630       Sandys  v.  Hornby.  H.  T.  1831.       [519 

also  that  he  had  neglected  to  come  on  two  or  three  occasions  when  he  had  been 
rang  for,  and  was  insolent  in  his  manner  at  Florence. 

Sir  J,  Scarlett,  for  the  defendant,  contended  that  this  was  such  improper  con- 
duct as  justified  the  defendant  in  dismissing  the  plaintiff. 

CumpheUy  for  the  plaintiff,  argued  that  there  must  be  gross  misconduct  to 
produce  a  dissolution  of  the  contract,  and  that  no  such  conduct  had  been  prored 
against  the  plaintiff. 

Mr.  Justice  J.  Parke  told  the  Jury,  that  there  was  a  contract  for  a  year, 
with  an  implied  agreement,  that,  if  there  was  any  moral  misconduct,  either 
pecuniary  or  otherwise,  wilful  disobedtencef  or  habitual  neglect,  the  defendant 
^should  be  at  liberty  to  part  with  the  plaintiff.  His  Lordship  added,  r*V'>n 
that,  in  his  opinion,  no  such  conduct  had  been  proved,  and  that  the  *- 
plaintiff  was  entitled  to  his  wages  for  the  year.(a) 

Verdict  for  the  plaintiff.     Damages-— 67^.  10<.,  afterwards  reduced  by 
consent  on  motion. 

CampheU,  and  Watson,  for  the  plaintiff. 

Sir  J,  Scarlett,  and  Long,  for  the  defendant. 

[Attorneys — G.  Smith,  and  Vizard  dh  Co."] 

(a)  151.  had  been  received  on  account,  and  62L  lOs.  was  paid  into  Court. 


SITTINGS  AT  WESTMINSTER,  AFTER  HILARY  TERM,  1831. 


BEFORE  LORD  TENTERDEN,  G.  J. 


SANDYS,  and  Others,  Gents.,  v.  HORNBY,  Gent.     FA.  1. 

An  agent  to  a  country  attorney  need  not  deliver  a  bill  under  the  stat.  3  Jac.  1,  c.  7.  s.  1,  if  the 
charges^  be  for  agency  in  causes  in  which  the  defendant  was  the  attorney  and  in  vrhich  the 
plaintiff  acted  as  his  agent. 

Assumpsit  for  an  agency  bill.  It  appeared  that  the  defendant  was  an  attor- 
ney, and  that  the  plaintiffs  were  his  town  agents ;  and  that  the  business  done 
was  the  conducting  of  causes  in  which  the  defendant  was  the  attorney,  and  in 
which  the  plaintiffs  acted  as  his  agents.  There  was  evidenoe  that  the  business 
had  been  done,  but  there  was  no  proof  of  the  delivery  of  any  bill. 

/?.  V.  Richards,  for  the  defendant,  relied  on  the  stat.  3  *Jac.  1,  c.  7,  r^M\ 
sect.  1,  and  the  case  of  Heming  and  Another  v,  Wilton,  ante,  p.  318.       L 

Lord  Tenterden,  C.  J.  I  am  of  opinion  that  the  stat.  3  Jac.  1,  c.  7,  s.  1, 
does  not  apply  to  agency  bills,  as  the  words  ''  masters  or  clients,"  in  that 
statute,  (a)  are  quite  inapplicable  to  agents.  Verdict  for  the  plaintifiis. 

This  case  had  stood  over  from  the  third  Sittings  in  Hilary  Term,  <^  with  judg* 
ment  of  the  Term,  if  the  Lord  Chief  Justice  should  think  proper." 

R.  V.  Richards  asked  that  there  might  not  be  judgment  of  the  Term,  to 
give  him  an  opportunity  of  moving  for  a  new  trial ;  but 

Lord  Tenterden,  C.  J.,  would  not  grant  the  application,  and  there  was^ 
therefore,       .  Judgment  of  Hilary  Term. 

Smirke,  for  the  plaintiffs. 

R.  F.  Richards,  for  the  defendant. 

[Attorneys — Sandys  d:  Sons,  and  ffaU,'} 

(a)  See  sect.  1  of  this  stat,  set  forth  atUtt  p.  318.  n.  (a). 
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*522]     *SITTING  IN  LONDON  AFTER  HILARY  TERM,  1831. 


HARRIS  V.  RICHARDSON.     Feb.  2. 

In  an  action  on  a  bill  of  exchange,  where  the  declaraiion  alleges  that  notice  of  dishonour  was 
given  to  the  defendant,  it  will  satisfy  toe  a^'^egation  to  snow  tnat  notice  was  given  before 
action  brought,  although,  from  the  party  s  not  being  to  be  found,  it  was  not  given  at  the 
proper  time. 

But  semhlct  that  such  an  allegation  is  not  satisfied  by  proof  of  the  use  of  due  diligence  in  endea- 
vouring  to  find  the  party,  where  no  notice  has  been  given  at  all. 

Assumpsit  on  a  bill  of  exchange.  The  declaration  alleged  that  notice  of 
dishonour  was  given  to  the  defendant ;  and,  to  satisfy  this  allegation,  a  witness 
was  called,  who  stated  that  he  went  for  the  purpose  of  giving  such  notice  to 
No.  5,  in  the  Oval  at  Eennington,  where  he  saw  a  female  servant,  and  told  her 
that  he  wanted  Mr.  Richardson,  and  was  come  to  give  him  notice  of  the  dis- 
honour of  a  bill.  The  servant  replied,  that  Mr.  Richardson  had  left,  that  she 
believed  he  had  failed  in  business ;  but  if  he,  the  witness,  wanted  to  know  any- 
thing more,  he  must  inquire  of  a  Mr.  Pledge,  who  lived  in  the  neighbourhood. 

Righy,  for  the  defendant,  having  objected — 

Maclean,  for  the  plaintiff,  cited  Cross  f.  Smith,(a)  and  contended,  that  any- 
thing which  amounted  to  an  excuse,  by  showing  that  the  party  had  used  due 
diligence,  was  sufficient  to  sustain  the  allegation. 

Lord  Tenterden,  C.  J.  I  have  always  had  considerable  doubt  about  that. 
When  notice  in  such  a  case  is  proved  to  have  been  given  before  action  brought, 
^r^qn  I  have  thought  it  sufficient,  although  it  was  not  given  at  the  ^proper 
^  time ;  but  here  you  do  not  prove  that  any  notice  has  been  given  at  all. 
In  Crosse  v.  Smith,  the  parties  went  to  the  counting-house.  The  only  question 
is,  whether  this  evidence  will  sustain  the  allegation ;  I  am  of  opinion  that  it 
will  not ;  and  therefore  I  must  nonsuit  the  plaintiff.  But  I  will  give  you  leave 
to  move  to  enter  a  verdict  for  the  plaintiff,  for  the  amount  of  the  principal  and 
interest. 

Righyy  for  the  defendant,  then  called  a  witness,  who  proved,  that,  on  the 
17th  of  May,  the  day  when  the  bill  was  drawn,  the  defendant  had  a  counting- 
house  for  the  sale  of  wine,  in  Adam  Street,  in  the  Adelphi,  and  lived  there 
also )  that  he  had  not,  at  that  time,  any  residence  in  the  Oval,  nor  had  since 
the  month  of  March,  at  which  time  he  let  his  residence  there  to  a  person  named 
Glennie.  The  witness  added,  that  he  sued  out  a  commission  of  bankrupt 
against  the  defendant,  which  was  gazetted  just  before  the  bill  became  due. ^6) 
On  his  cross-examination  he  said,  that  he  only  knew  that  Glennie  lived  in  the 
house  in  the  Oval,  from  having  applied  to  him  for  a  quarter's  rent ;  but  that  he 
did  not  know  whether  he  occupied  the  whole  house  or  not. 

Lord  Tenterden,  C.  J.  On  this  evidence  it  is  quite  clear,  that  the  defendant 
was  gone  away  before  the  time  when  the  bill  became  due.  You  will  have  leave 
to  move  to  enter  a  verdict  for  the  plaintiff. 

Nonsuit,  with  leave  to  move.(c) 
*^94.1       ^MaxHean,  for  the  plaintiff. 
^       Rigby,  for  the  defendant. 

(o)  1  M.  &  S.  545.  That  case  decides  that  notice  to  the  drawers  of  the  non-payment  of  a  bill 
of  exchange,  by  sending  to  their  counting-house,  during  the  hours  of  business,  on  two  succes- 
sive days,  knocking  there,  and  making  noise  sufficient  to  be  heard  by  persons  within,  and 
waiting  there  several  minutes,  the  inner  door  of  the  counting-house  being  locked,  is  sufficient, 
without  leaving  a  notice  in  writing,  or  sending  by  the  post,  though  some  of  the  drawers  live 
at  a  small  distance  from  the  place. 

{h )  The  Gazette  was  not  produced,  but  it  was  stated  that  the  defendant  was  there  described 
as  of  Adam  Street,  Adelphi,  Wine  Merchant. 

ie)  No  motion  was  made ;  and  indeed,  after  the  evidence  given  on  the  part  of  the  defendant, 
it  would  have  been  in  vain  to  expect  success.  With  respect  to  the  point  as  to  any  excuse 
satisfying  the  allegation  that  notice  was  given — ^in  a  case  mentioned  in  a  note  in  the  last  edition 
•f  Mr.  Justice  Bayley's  Treatise  on  Bills,  two  of  the  Judges  intimated  an  opinion  that  it  could 
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Dot ;  but  the  decision  in  the  case  turning  upon  another  point,  the  rest  of  the  Court  did  not  give 
any  opinion  upon  it. 


MOSES  and  Anotber  v.  GRAFTER.    Feb.  4. 

On  proving  a  will,  the  executor  need  not,  in  the  amount  for  which  probate  duty  is  paid,  inclode 
debts  due  to  the  testator,  which  are  either  desperate  or  doubtful ;  and  the  executor  hast 
right  to  exercise  his  judgment  fairly  and  bondjide,  whether  a  debt  is  doubtful  or  bad. 

Replevin.  The  defendant  made  cognisance  for  rent  arrear,  as  the  bailiff  of 
the  executor  of  a  person  named  Curtis. 

There  were  several  cognisances,  but  it  is  not  necessary  to  state  them,  as  the 
defendant  stated  himself  to  be  the  bailiff  of  the  executor,  in  all  of  them. 
There  was  a  plea  of  non  tenuity  and  several  other  pleas. 

It  appeared  that  Mr.  Curtis  was  a  lessee,  under  the  Duke  of  Portland,  and 
that  the  plaintiff  was  his  under-lessee.  The  probate  duty  on  the  proving  of 
Mr.  Curtis's  will,  had  been  paid  upon  2000/. ;  but  it  appeared  that  the  property 
of  the  testator  would  have  exceeded  2000/.,  if  a  debt  due  to  him  from  Messrs. 
Marsh  &  Co.  had  been  included,  and  also  a  debt  which  had  been  received  by 
instalments.     Messrs.  Marsh  &  Co.  had  become  bankrupt. 

It  was  objected,  that  these  debts  ought  to  have  been  included  in  the  amount 
for  which  the  probate  duty  was  paid. 

Sir  J.  Scarlett^  and  R,  V,  Rtchards,  contrd,  argued,  that  in  calculadng  the 
amount  of  probate  duty,  bad  and  doubtful  debts  ought  not  to  be  included. 

Denman,  A.  G.,  F,  Pollock,  and  Godson,  for  the  plaintiff,  contended,  that 
the  probate  duty  was  payable  on  the  *gross  amount  of  the  property,  with-  r^Roc 
out  making  any  deduction  for  doubtful  debts,  as  there  was  a  power  given  *- 
to  the  commissioners  of  stamps  to  return  the  duty,  if  too  much  had  been  paid. 

Lord  Tenterden,  C.  J.  Are  you  not  to  deduct  the  desperate  debts  ?  The 
debt  due  from  Marsh  &  Co.  was  clearly  desperate,  and  the  other  debt  might  not 
have  been  received. 

F.  Pollock.  1  submit  that  no  deduction  can  be  made  in  the  first  instance. 
With  the  policy  of  the  law  we  have  nothing  to  do.  The  act  of  parliament 
requires  that  the  probate  duty  should  be  paid  on  the  gross  amount  of  the  pro- 
perty to  which  the  testator  appears  to  be  entitled  at  his  ^eath,  without  any  deduc- 
tions for  his  liabilities ;  and  consequently,  he  is  not  to  exclude  debts  which  may 
be  received. 

Lord  Tenterden,  C.  J.  I  think  that  desperate  and  doubtful  debts  need  not 
be  included ;  and  that  the  executor  has  a  ri^ht  to  exercise  his  judgment  £urly 
and  bond  fide,  whether  a  debt  is  doubtful  or  bad. 

Verdict  for  the  defendant 

Denman,  A.  G.,  F.  Pollock,  and  Godson.,  for  the  plaintiff. 

Sir  J.  ScarleU,  and  E,  V.  Richards,  for  the  defendant. 

[Attorneys — Bill  d§  R,,  and  Sandom.'] 

For  the  report  of  this  case,  we  are  indebted  to  the  kindness  of  one  of  the  learned  counsel 
engaged  in  it. 


♦STORY  and  Another  v,  PERY.    Fd>.  12.  [*526 

If  a  tradesman  trusts  an  infant,  he  does  it  at  his  peril,  and  he  cannot  recover  if  it  turns  out  thst 

the  party  has  been  properly  supplied  by  his  friends. 

Assumpsit  for  goods  sold  and  delivered.  The  plaintiffs  were  tailors,  and  the 
defendant  the  son  of  Lord  Glentworth,  and  grandson  of  the  Earl  of  Limeiick. 

The  clothes  were  furnished  in  September  1830,  at  which  time  the  defendant 
was  between  17  and  18  years  of  age. 
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The  principal  articles  in  the  bill,  were — 

"  A  rifle  green  coat,  lined  with  nlk,  charged  at  £6  0  0 
"  A  pair  of  royal  purple  casimere  trousers  -  -  -  2  14  0 
"  A  pair  of  shepherds'  plaid  trousers        -    -    -    -    1  16    0 

It  was  proved  that  the  charges  were  reasonable. 

On  the  part  of  the  defendant,  a  tailor,  residing  in  Jermyn  Street,  was  called 
as  a  witness.  He  stat^ed,  that  he  was  in  the  habit  of  supplying  Lord  Glent- 
worth's  family  with  clothes,  and,  during  the  year  1830,  had  supplied  the  de- 
fendant, on  Lord  O.'s  credit,  with  four  or  five  suits  ]  and  that  some  of  the  clothes 
were  furnished  within  six  weeks  previous  to  the  month  of  September.  He  added, 
that  he  was  not  allowed  to  supply  any  clothes  to  the  defendant,  without  an  order 
either  from  Lord  or  Lady  G.  It  appeared  that  Lord  Glentworth  was  a  prisoner 
for  debt  in  the  King's  Bench  Prison. 

Moody y  for  the  defendant,  submitted  that  a  tradesman  was  not  justified  in  sup- 
plying even  necessaries  to  an  infant,  without  first  inquiring  whether  he  was  or 
was  not  supplied  with  proper  necessaries  by  his  friends,  and  whether  the  thingi 
furnished  were  actually  required  by  him ;  and  that,  in  this  case,  the  plaintins 
were  not  entitled  to  recover,  because  it  appeared  that  the  defendant  had  been 
sufficiently  supplied  with  clothes  on  his  father's  credit.  He  also  contended  that 
*^271  ^^^  &<^tion  had  been  brought  too  soon,  *as  it  was  evident,  from  the 
-*  prices  charged,  that  the  goods  must  have  been  sold  on  a  twelvemonths' 
credit,  and  not  for  immediate  payment,  (a) 

Henry,  for  the  plaintiffs,  contended,  with  respect  to  the  alleged  necessity  of 
inquiry;  that  a  tradesman  could  not  be  expected  to  ask  every  customer  whether 
he  was  of  age  or  not ;  and,  with  respect  to  the  things  furnished,  he  contended, 
that  they  were  necessaries ;  and  with  respect  to  the  action  having  been  brought 
so  soon  after  the  supply,  he  submitted  that  a  tradesman  was  justified  in  such  a 
course,  when  he  found  that  he  had  got  a  slippery  customer. 

Lord  Tenterden,  C.  J.  The  question,  if  there  be  any  in  this  case,  is,  whether 
these  things  were  necessaries  suited  to  the  defendant's  rank  and  station  in 
society.  It  is  the  duty  of  all  to  enforce  that  wholesome  provision,  which  pro« 
tects  infants  from  their  own  improvidence  ]  and  that  cannot  be  better  done  than 
by  preventing  others  from  encouraging  them  in  that  improvidence.  If  a  trades- 
man trusts  an  infant,  he  does  it  at  his  peril,  and  he  cannot  recover  if  it  turn  out 
that  the  party  has  been  properly  supplied  by  his  friends. 

Verdict  for  the  defendant.  (&) 

Henryy  for  the  plaintiffs. 

Moody y  for  the  defendant. 

[Attorneys — Dagleyy  and  Beth  &  0.'\ 

(a)  A  witness,  who  was  said  to  have  been  present  when  the  order  was  given,  was  stated  Mb 
be  abroad. 

(6)  Vide  the  case  of  Cook  v.  Deaton,  3  C.  &  P.  114,  in  which  Lord  Wynford,  then  Lord 
Chief  Justice  Best,  ruled  that  it  was  the  duty  of  a  tradesman,  before  he  supplied  an  infant  with 
clothes,  to  make  inquiriea  of  his  friends,  as  to  the  necessity  of  the  supply.  Vide  also  the  cases 
there  referred  to. 


*528]     '^'KERR  and  Others  v.  SHEDDEN  and  Others.    F^.  24. 

If  the  surveyor  to  a  society  which  publishes  an  account  of  the  different  classe§  of  ships,  for  the 
information  of  merchants,  underwriters,  &c.,  is  requetted  by  a  ihin  owner  to  survey  his  ship, 
and  does  so  in  consequence,  and  makes  a  report  to  the  society,  who  class  the  vessel  accord- 
ing to  his  report,  snch  ship  owner  cannot  maintain  an  action  against  the  members  of  the 
society  for  a  ubel  in  misdescribing  the  ship ;  nor  against  the  survejfor,  unless  he  made  a  false 
report :  and  quart,  whether  such  an  action  is  maintainable  at  all  without  evidence  of  express 
malice  ? 

The  first  count  of  the  declaration,  in  substance,  stated,  that  the  plaintifb 
Were  the  owners  of  a  schooner^  caHed  the  DeloS;  of  which  one  Joseph  Cristal  wa6 
Vol.  XIX.— 80 
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master,  and  which,  at  the  time,  &c.,  was  bound  on  a  voyage  from  the  port  of 
London  to  Smyrna,  as  a  general  ship,  and  at  that  time  was,  and  still  continned 
to  be,  a  vessel  of  the  first  class,  and  built  with  materials  of  the  first  quality ;  never- 
theless, the  defendants,  well  knowing  the  premises,  but  contriving  and  wrong- 
fully and  maliciously  intending  to  injure  the  said  plaintiffs,  so  being  owners  of 
the  said  ship  or  vessel,  and  to  have  it  suspected  or  believed  that  the  said  ship  or 
vessel  was  built  with  bad  or  inferior  materials,  and  was  a  vessel  of  an  inferior 
class,  and  thereby  to  prevent  the  plaintiffs  from  procuring  freight,  &c.,  and 
otherwise  to  injure  them,  as  owners,  &c.,  on  the  1st  of  January,  1829,  in  a  Stq}- 
plement  to  a  certain  book,  purporting  to  be  The  Register  of  Shipping  for  ike 
Year  1829,  and  purporting  to  contain  a  list,  description,  and  classification  of 
British  and  foreign  merchant  ships,  by  columns,  and  in  manner  thereip  mention- 
ed, (in  which  said  book  the  ships  therein  marked  A,  were  explained  to  be  ships 
of  the  first  class ;  those  therein  marked  E,  to  be  ships  of  the  second  class ;  those 
therein  marked  I,  to  be  ships  of  the  third  class;  those  therein  marked  O,  to  be 
ships  of  the  fourth  class ;  and  those  therein  marked  U,  to  be  ships  of  the  fifth 
class ;  and  in  which  said  book  certain  abbreviations  therein  used,  and,  amongst 
others,  the  letters  SS.  in  a  certain  column  there,  were  explained  to  mean  "  small 
scantling,'')  falsely  and  maliciously  printed  and  published  of  and  concerning  the 
said  ship,  &c.,  and  of  and  concerning  the  materials  of  which  she  was  built,  her 
tonnage,  the  place  at  which  she  was  built,  to  wit,  at  Shoreham,  her  age,  her 
draught  when  loaded,  her  cables,  her  surveying  port,  to  wit,  at  London,  and  the 
port  to  which  she  was  bound  as  aforesaid,  the  false,  &c,,  matter  '''and  de-  p^cog 
scription  following,  in  and  by  the  words,  figures,  letters,  lines,  and  obser-  '- 
vations  following,  and  amongst  others,  the  said  abbreviation,  SS.,  (the  same 
ship  not  beinff  marked  with  any  of  the  letters.  A,  E,  I,  O,  or  U),  that  is  to  say, 
[here  followed  a  copy  of  the  description  in  the  book  in  columns]  thereby  mean- 
ing and  intending  it  to  be  suspected  and  believed,  that  the  said  ship  or  vessel 
of  the  said  plaintiffs  was  built  with  small  scantling,  and  inferior  timbers^  and 
was  not  a  vessel  worthy  of  being  classed  in  any  of  the  five  classes  above  men- 
tioned. The  declaration  then  went  on  in  the  second  count  to  state  that  part  of 
the  libel  which  consisted  in  denoting  the  ship  by  the  letters  SS.,  and  the  words 
''inferior  timbers  and  fastenings  '/'  and  in  the  third  count,  by  the  words  inferior 
timbers  and  fastenings,  omittmg  the  SS.  It  then  alleged,  as  special  damage, 
that  Messrs.  Ralli,  Brothers,  Messrs.  N.  P.  Argenti  &  Co.,  Messrs.  Frangheardi, 
Brothers,  and  Mr.  Castelli,  refused  to  load  goods  on  board,  whereby  the  plain- 
tiffs lost  the  expected  freight  and  profits. 

The  pleas  were — ^Not  guilty,  and  four  special  pleas ;  the  first,  as  to  the  omis- 
sion of  the  letter  A,  and  the  other  matters  in  the  first  count,  except  as  to  the 
letters,  E,  I,  0,  U,  that  the  ship  was  of  inferior  class  and  principle,  and  not  of 
the  first  class,  nor  entitled  to  be  denoted  by  the  letter  A,  and  was  also  deficient 
in  the  particular  specified.  The  second,  as  to  the  omission  of  all  the  letters,  A, 
E,  1, 0,  and  U,  that  the  ship  was  inferior  and  unfit  to  be  denoted  by  any  of  them. 
The  third,  that  the  ship  was  inferior  to  those  in  class  A,  and  superior  to  those 
in  classes  E,  I,  0,  and  U;  and  the  fourth,  to  the  second  count,  that  the  ship 
was  of  inferior  scantling,  and  also  inferior  in  the  other  particulars  specified. 
Beplication — De  injurid. 

It  was  admitted,  that  the  plaintiffs  were  the  owners  of  a  vessel  called  the  Belos, 
and  that  the  publication  cpmplained  of  was  printed  by  the  order  and  authority 
of  the  committee,  for  1829,  of  a  society  of  which  the  defendants  were  the  chair- 
man and  two  of  the  .committee.  The  publication  *appeared  on  the  18th  rttcoQ 
May,  1829.  On  the  22d  of  that  month,  a  letter  was  written  by  two  of  L 
the  plaintiffs  to  the  committee,  commencing — "  We  regret  the  necessity  of  ad- 
dressing you,  as  the  owners  of  the  Delos,"  and  complaining  of  the  "  unwarrant- 
able description  of  the  vessel"  in  the  supplement  to  the  Register  of  Shipping, 
and  threatening  legal  proceedings  on  the  subject.  In  consequence  of  this  letter, 
a  meeting  of  the  committee  was  held,  on  the  26th  May,  both  the  surveyors 
•f  the  society  for  the  port  of  London  having  specially  surveyed  the  vessel ;  at 
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this  meeting,  Cristal,  one  of  the  plaintiffs,  attended,  and,  after  some  disonssioD, 
the  meeting  was  adjourned  till  the  following  Thursday,  when  Cristal  produced 
a  certificate,  showing  that  certain  alterationshad  been  made  in  the  vessel  to  meet 
the  objections  of  the  surveyor;  but  the  committee  were  of  opinion  that  more  was 
requisite,  and  told  him,  that  if  he  would  put  five  iron  floor  riders,  and  two 
beams  in  the  weight  of  each  mast,  they  would  put  the  vessel  in  the  first  class. 
He  said  he  could  not,  as  she  was  going  on  her  voyage,  and  had  part  of  her  cargo 
on  bbard ;  but  if  they  would  place  her  under  the  letter  A,  for  that  voyage,  these 
things  should  be  done  on  her  return.  The  committee  said  they  could  not  do 
that,  and  must  remove  her  from  the  book  altogether.  Upon  which  Cristal  said, 
that  he  would  appeal  to  another  tribunal.  The  entry  in  the  book,  which  was 
complained  of  as  the  libel,  consisted  of  two  Unes,  and  described  the  vessel  as  a 
schooner,  of  which  J.  Cristal  was  the  master,  of  one  hundred  and  thirty-three  tons 
burthen,  built  at  Shoreham,  drawing  fourteen  feet  of  water,  bound  from  London 
to  Smyrna,  of  small  scantling,  and  inferior  timbers  and  fastenings,  &c.  &c.  In 
the  column  in  which  (when  ships  are  described  by  a  vowel)  the  letter  is  place<^ 
there  was  not  anv  letter  applying  to  this  vessel,  but  only  the  figure  1.  It  ap- 
peared that  the  book  was  corrected  once  a  week  by  means  of  a  moveable  hand 
type,  and  the  next  time  it  was  reissued  after  the  above  entry  was  objected  to,  it 

*5311  ^PP^'"^  ^^^^  ^^®  ^^^  ^'^^^  struck  out  altogether.  It  *was  proved  that 
-*  there  were  several  ships  entered  in  the  book  without  being  denoted  by 
any  of  the  vowels,  (a)  Many  witnesses  were  called  on  the  part  of  the  plaintiffs, 
who  stated,  that  the  vessel  was  a  good  one,  and  improperly  described  in  the 
entry ;  and  the  special  damaee  was  also  made  out. 

It  further  appeared  that  three  vessels,  the  Matchless,  the  Paul  Pry,  and  the 
Exquisite,  built  by  the  same  person,  and  in  the  Bame  manner  as  the  Delos,  had 
been  classed  under  letter  A. 

CampheUj  for  the  defendants.  If  these  actions  can  be  maintained,  it  will  so 
to  prevent  the  society  from  continuing  its  useful  operations.  It  is  impossible 
that  the  defendants  can  have  been  actuated  by  malice.  If  they  had  acted  mis- 
takenly, which  I  contend  they  have  not,  they  would  still  be  entitled  to  a  verdict. 
The  publication  merely  states,  that  the  ship  is  of  small  scantlings,  and  not  enti- 
tled to  be  ranked  in  class  A.  It  imputes  nothing  dishonourable  to  the  plaintiffs ; 
^^ooi  ^t  is  not  a  libel.  This  case  is  *like  an  action  for  slander  of  title,  and  an 
-*  action  for  giving  a  false  character  of  a  servant,  and  malice  is  the  founda- 
tion of  it.  K  the  defendants  have  acted  fairly  and  honestly,  even  though  they 
may  have  acted  in  mistake;  they  are  entitled  to  a  verdict.  The  entry  is  made 
on  the  report  of  Courtney,  there  is  no  malice  in  that.  Th^  must  have  some- 
body to  survey,  and  upon  whose  statements  they  must  act.  The  defendants  have 
only  done  in  the  original  publication  of  the  statement,  what  has  been  usual  since 
the  formation  of  the  society,  in  1773.  Then  when  did  the  offence  begin.  The 
action  is  not  brought  for  the  striking  out  afterwards,  but  for  the  original  publi- 
cation on  the  18th  of  May.  On  the  22d,  a  letter  is  sent  threatening  an  action. 
The  committee  could  do  no  more  than  send  down  both  the  surveyors.  When 
the  things  to  be  done  were  suggested  by  the  committee,  Cristal  did  not  say  that 
they  were  not  necessary ;  but  said,  if  tney  would  put  the  vessel  under  letter  A, 
he  would  have  them  done  on  her  return  from  her  voyage;  On  the  28th,  Cristal 
refuses,  and  says  that  he  will  appeal  to  another  tribunal.     As  matter  of  criticism, 

(a)  It  was  stated  that  the  societv  in  question  consisted  of  ab<rot  two  hundred  persons,  who 
subscribed  ten  guineas  a  year,  ana  was  managed  by  a  committee  of  eleven^  and  had  surveyors 
in  all  the  principal  ports  of  Great  Britain.  The  average  number  of  ygbscIs  surveyed  every 
year,  and  entered,  was  estimated  at  ten  thousand.  It  was  also  stated,  that  the  list  was  made 
up  from  the  reports  of  the  surveyors,  and  that  ship  owners  were  generally  desirous  of  having 
their  sbiM  entered,  and  frequently  complained  if  they  went  away  without  having  been  sur- 
veyed.  The  letter  U  was  described  as  denoting  a  vessel  fit  only  to  be  broken  up.  O,  a  bad 
vessel,  not  fit  to  jzo  to  tea  with  any  cargo.  I,  a  ship  fit  to  carry  goods  not  likely  to  be  damaged 
by  salt  water.  E,  a  ship  past  a  certain  aee,  but  still  fit  to  carry  dry  goods ;  and  A,  the  finest 
ships  both  as  to  materials  and  workmanship.  It  did  not  appear  that  there  was  any  particular 
time  during  which  ships  were  to  be  considered  as  remaining  in  class  A,  previous  to  their 
removal  to  class  E,  but  that  it  varied  from  four  to  twelve  years,  according  to  the  place  whoTO 
they  were  built»  and  the  materials  of  which  they  were  composed. 
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ft  man  may  give  his  opinion  of  a  ship,  if  he  does  not  act  malicionsly.  The  case 
of  Pitt  V.  DonovaUi  and  several  other  cases,  establish  the  principle  upon  which 
this  doctrine  is  founded.  The  distinction  is  between  that  which  imputes  moral 
tnrpitude  to  a  man,  and  that  for  which,  if  it  injures  him,  he  cannot  have  a  reme- 
dy unless  he  shows  malice.  I  shall  show  that  the  ship  was  surveyed  at  Cria- 
tal's  request  by  Courtney.  The  Matchless,  the  Paul  Pry,  and  the  Exquisite,  all 
appeared  in  the  Register,  before  Courtney  became  surveyor  to  the  society.  It  is 
said  to  have  been  Courtney's  doing,  but  he  had  no  bad  motive,  he  had  no  inter- 
est in  misdescribing  the  plaintiff's  vessel.  The  ship,  it  appears,  had  small  scant- 
lings. It  would  have  b^n  productive  of  most  injurious  consequences,  if  she  had 
been  classed  under  letter  A,  without  being  entitled  to  the  character  which  that 
letter  is  intended  to  denote.  It  has  been  proved,  that  there  are  ships  not  denoted 
by  any  letter,  '^and  they  could  not  be  in  any  of  the  classes,  and,  therefore,  v^kjoq 
could  not  be  included  under  any  of  the  letters.  It  is  a  case  of  the  great-  ^ 
est  importance.  If  the  book  in  question  is  to  be  dropped,  ship  owners  and  under- 
writers cannot  go  on. 

Captain  Courtney,  one  of  the  surveyors  appointed  in  January,  1829,  was 
called,  and  was  proceeding  to  give  evidence  as  to  the  state  of  the  plaintiff'  ves- 
sel, when — 

One  of  the  Jury  inquired  if  it  were  essential  to  prove  malice,  in  order  to 
maintain  the  action. 

Lord  Tenterdsn,  C.  J.  I  shall  give  you  my  opinion  npon  that  presently. 
There  is  one  fact  opened  which  has  not  been  proved. 

The  witness  Courtney  then  said,  that  he  surveyed  the  ship  in  London,  and 
tnade  his  report,  and  that  the  publication  corresponded  with  his  report.  He 
Was  going  on  with  his  account  of  the  state  of  the  vessel,  when — 

Lord  Tenterden,  C.  J.  (being  appealed  to  by  the  plaintiffs'  counsel,  on  the 
mibject  of  his  observation  as  to  the  fact  not  proved),  said — ^I  am  of  this  opinion. 
If  they  prove,  which  I  expect  they  will  by  the  evidence  of  Ditchbum,  that 
Oristal  requested  the  surveyor  of  these  defendants  to  examine  the  ship,  he  can 
bring  no  action  against  them  for  what  they  do  in  consequence  of  his  report. 

Ditchbum,  the  other  surveyor,  was  then  called,  and  proved  that  he  saw  Cris- 
tal  on  'Change,  who  asked  him  to  survey  the  Delos,  and  put  her  in  full ;  that 
he  replied,  that  it  was  not  in  his  district,  but  in  that  of  Captain  Courtney,  who 
knew  more  about  her ;  but  that  he  would  speak  to  Captain  C.,  to  go  on  board 
and  survey  her ;  that  Cristal  said  ''  Do,"  and  the  witness,  in  consequence,  told 
Captain  Courtney  immediately. 

•Lord  Tenterden,  C.  J.  Upon  this  evidence  I  am  of  opinion  that  r^Koi 
I  ought  to  nonsuit.  L  *'*^ 

F,  Pollock,  for  the  plaintiffs.  I  understand  the  distinction  to  be,  that  as  the 
plaintiff  requested  the  surveyor  to  survey,  the  remedy  is  against  him  and  not 
against  the  defendants. 

Lord  Tenterden,  C.  J.    If  he  made  a  false  report. 

JP.  Pollock.     If  they  had  done  it  of  themselves — 

Lord  Tenterden,  C.  J.  I  shoi:dd  have  doubted.  Upon  this  evidence  I  have 
Bo  doubt.  Nonsuit 

Sir  J.  ScarleUf  F.  PiMxsk,  and  Tomlinsan,  for  the  plaintiffs. 

Campbell,  and  Maule,  for  the  defendants. 

[AttomejiH^Allen,  and  Lavie.'} 
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BXFOaE  BIB.  JTJSTIGS  BOSANQTTET^  AND  UB.   JTTSTICE  PATTEBON. 


OXFORD  ASSIZES. 

BEFORE  MB.   JUSTICE  BOSANQUBT. 


REX  V.  EDMUND  MEAD. 

Tbe  halves  of  country  bank  nqtes,  sent  in  a  letter,  are  goods  and  chattels ;  and  a  persoa  who 
steals  or  embezzles  them  is  indictable  for  such  larceny  or  embezzlement. 

Embezzlement.  The  indictmenkt,  in  some  of  the  counts,  charged  the  prisoner 
with  embezzling  pieces  of  paper  of  the  value  of  one  penny,  the  property  of  his 
master ;  and,  in  other  counts,  the  property  was  stated  to  be  '<  pieces  of  paper 
partly  written  and  partly  printed,'^  bearing  stamps,  the  yalues  of  which  were 
specified.  All  the  counts  charged  the  property  to  be  <^  of  the  goods  and  chattels 
of  Samuel  Cooper." 

It  appeared  that  the  prisoner  was  the  servant  of  Mr.  Cooper,  of  Henley ;  and 
that  it  was  his  duty  to  fetch  the  letters  from  the  post  office.  It  was  proved  that 
the  stamp  distributor  at  Banbury  had  remitted  to  Mr.  Cooper,  by  post,  the  first 
halves  of  country  bank  notes,  to  the  amount  of  1902. ;  and  evidence  was  given 
to  show,  that  this  letter  was  received  by  the  prisoner,  at  the  post  office  at  Hen- 
ley, ismd  that  he  afterwards  embezzled  the  halves  of  the  notes. 
*S3fil  *Carringtonf  for  the  prisoner,  submitted,  that  these  halves  of  country 
^  bank  notes  were  not  goods  and  chattels.  J£  the  notes  had  been  entire^ 
they  would  have  been  chosea  in  action^  not  goods  and  chattels ;  but,  in  their 
present  state,  they  were  of  no  value. 

Mr.  Justice  Bosanquet.  They  might  have  been  made  of  value  to  Mr. 
Cooper,  by  his  puttine  the  two  halves  together.  In  the  case  of  Rex  v.  Clark, 
country  bank  notes,  wnich  had  been  paid  in  London,  and  were  sent  back  to  the 
country  to  be  re-issued,  were  held  to  be  the  subject  of  larceny,  because  they 
were  of  value  to  the  bankers,  as  being  re-issuable.(a)  I  will  consider  of  the 
objection,  and  if  I  should  think  it  is  a  valid  one,  I  will  give  the  prisoner  the 
benefit  of  it.  Verdict— -Guilty. 

ChiUon^  and  Wcdednfy  for  the  prosecution. 

CarringUmj  for  the  defence. 

[Attorneys — Cooper y  and  Robeton,'] 

The  prisoner  was  afterwards  sentenced  to  be  transported  for  seven  years. 

(a)  2  Leach,  1036.  In  that  case,  Mr.  Justice  Grose,  in  delivering  the  judgmetit  of  the 
twelve  Judges,  said — "  Their  value  and  character  as  promissory  notes  were  certainly  extinct 
at  the  lime  they  were  stolen ;  but  they  bore  about  them  a  capability  of  being  legally  restored 
to  their  former  character  and  pristine  value.  They  were  indeed  only  of  value  to  their  owners ; 
but  it  is  enough  that  they  were  of  value  to  them:  their  value  as  to  the  rest  of  the  world  is 
immaterial." 

In  the  case  of  Rex  v.  Vyse,  R.  &  M.  C.  C.  R.  218,  it  waa  held,  that  re-issnable  notes,  if 
they  could  not  be  properly  called  valuable  securities  while  in  the  hands  of  the  maker,  wera 

foods  and  chattels,  and  that  a  party  might  be  indicted  for  receiving  them,  knowing  them  tq 
ave  been  stolen.  In  that  case,  some  of  the  counts  described  tbe  notes  as  pieces  of  paper* 
■tamped  with  certain  stamps  (describing  them),  of  the  goods  and  chattels,  obc,  aqd  m  the 
•ther  counts  they  were  described  as  promissory  notes^ 

8H 
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'*'BEFORE  MR.  JUSTICE  PATTE80N.  p^y 


REX  V,  PERKINS  and  Others.    March  8. 

Persons  who  are  present  at  a  priie-fight,  and  who  have  sone  thither  with  the  pnrpose  of  see- 
ing the  persons  strike  each  other,  are  all  principals  in  the  breach  of  the  peace,  and  indictable 
for  an  assaalt,  as  well  as  the  actual  combatants ;  and  it  is  not  at  all  material  which  of  tbe 
combatants  struck  the  first  blow. 

Indictment  for  a  riot  and  an  assault  on  Robert  Coatea. 

It  appeared  that  a  prize-fight  was  fought  between  the  defendant  Perkins  and 
Robert  Coates,  and  that  another  of  the  defendants,  named  Weekly,  acted  as  the 
second  of  the  defendant  Perkins,  and  that  the  two  other  defendants  were  present, 
the  one  collecting  money  for  the  combatants,  and  the  other  walking  round  the 
ring  and  keeping  the  people  back.  It  appeared  that  many  hundred  persons 
were  assembled,  and  that  the  defendant  Perkins  struck  the  firet  blow. 

Mr.  Justice  Patteson  (in  summing  up).  It  appears,  in  this  case,  that  a 
great  number  of  persons  were  assembled  together  on  this  occasion,  and  that 
there  was  a  breach  of  the  peace.  It  is  clear,  that  the  parties  went  there 
intending  that  a  breach  of  the  peace  should  be  con\.mitted.  There  is  no  doubt 
that  prize-fights  are  altogether  illegal ;  indeed,  just  as  much  so,  as  that  persons 
should  go  out  to  fight  with  deadly  weapons ;  and  it  is  not  at  all  material  which 
party  struck  the  first  blow.  It  is  proved  that  all  the  defendants  were  assisting 
in  this  breach  of  the  peace ;  and  there  is  no  doubt  that  persons  who  are  present 
on  such  an  occasion,  and  taking  any  part  in  the  matter,  are  all  equally  guilty  u 
principals. 

The  foreman  of  the  Jury  said,  that  they  doubted  whether  they  could  find  all 
the  defendants  guilty  of  an  assault. 

Mr.  Justice  Patteson.     If  all  these  persons  went  out  *to  see  these    r»cQo 
men  strike  each  other,  and  were  present  when  they  did  so,  they  are  all,    ^ 
in  point  of  law,  guilty  of  an  assault.     There  is  no  distinction  between  those  who 
oancur  in  the  act  and  those  who  fight. 

Verdict — Guilty  of  the  riot;  but  not  guilty  of  the  assault. 

Cooper,  for  the  prosecution. 

Ludlawy  Serjt,  for  the  defence. 

[Attorneys — B,  ApUn,  and  — — .] 

See  the  case  of  Rex  v.  Billingham,  2  C.  &  P.  234. 


REX  V.  COX  and  Others.     March  3. 

If  persons  be  charged  with  a  riot  and  cutting  down  fences,  and  the  indictment  do  not  oonclode 
m  terrorem  populii  they  cannot,  on  that  indictment,  be  convicted  of  a  riot,  blit  may  be  con- 
victed  of  an  unlawful  assembly. 

SemUe,  that  if  a  peraon  be  tried  at  the  Assises,  on  an  indictment  removed  by  cerf  Mran,  tbe 
Judge  would,  under  very  special  circumstances,  receive  affidavits  in  mitigation,  before  he 
proceeded  to  pass  sentence,  under  the  stat.  1  W.  4,  c.  70,  s.  9,  but  not  in  ordinary 


Indictment  for  a  riot,  and  cutting  down  hedges,  &c.,  the  property  of  the 
Earl  of  Abingdon,  Sir  Alexander  Croke,  and  others.  The  indictment  did  not 
conclude  in  terrorem,  popul%.(a)  The  indictment  had  been  found  at  the  Quarter 
Sessions,  and  removea  into  tne  Court  of  King's  Bench  by  certiorari. 

It  appeared  that  a  place,  called  Otmoor,  had  been  enclosed  under  an  act  of 
parliament;  and  that  the  ten  defendants,  together  with  a  great  number  of  other 


(«)  The  indictment  was  in  the  form  given  in  Arch.  C.  L.  for  a  riot  and  asaiilt,  omitting  the 
pm  relating  to  the  aoMult,  and  stating  the  cutting  down  of  foncea,  d&c 
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pereons,  had  assembled  with  axes,  &o.,  to  destroy  the  fences,  and  had  cut  down 
various  hedges,  &c.;  belonging  to  the  prosecutors. 

*53Q1       Ltbdiow,  Serjt.,  Talfourdy  ChUton,  and  WhiUf  for  the  ^respective 
■^  defendants,  objected,  that  the  defendants  conld  not  be  convicted  of  a 
riot,  as  the  indictment  did  not  conclude  tn  terrorem  poptUi,     And  they  cited 
the  case  of  Rex  v.  Hughes,  ante,  p.  373. 

Mr.  Justice  Patteson.  As  there  is  this  omission  in  the  indictment  the 
defendants  cannot  be  convicted  of  a  riot,  but  they  may  on  this  indictment  be 
convicted  of  an  unlawful  assembly. 

Verdict — Guilty  of  an  unlawful  assembly,  (a) 

The  defendants  came  up  to  receive  sentence  under  the  statute  1  W.  4,  o.  70, 
8.  9.(6) 
^^S-iOl       *  Chilton,  for  the  defendants,  proposed  to  put  in  an  affidavit. 

-'  Mr.  Justice  Patteson.  After  the  trial  of  a  traverse  on  the  Crown 
side  of  the  Assizes,  affidavits  are  never  put  in ;  and  this  act  of  parliament  is, 
in  my  judgment,  not  only  intended  to  relieve  the  Court  of  King's  Bench,  but 
to  put  these  cases  in  the  same  situation  as  traverses.  I  do  not  mean  to  say  that 
affidavits  might  not  be  received  after  the  trial  of  a  traverse,  under  very  special 
circumstances ;  for  although  I  know  of  no  case,  in  which  such  affidavits  were 
used,  yet  there  is,  I  believe,  no  instance  in  which  they  have  been  tendered  and 
refused.  In  this  case,  I  think  it  would  be  better  to  have  no  affidavits  on  either 
side,  as  I  do  not  see  how  they  could  be  of  any  use. 

Sentence  was  passed  on  the  defendants. 

Jervis,  HusseUf  Serjt.,  and  Ourwood,  for  the  prosecution. 

Ludlow y  Serjt.,  and  Chilton,  for  eight  of  the  defendants. 

TcU/ourdj  and  White,  for  the  defendant  Ward. 

[Attorneys — Walsh,  and  Lee.'] 

(a)  On  this  conviction,  the  defendanta  could  not  bo  sentenced  to  hard  labour,  which  they 
might  have  been  if  convicted  of  a  riot. 

(6)  By  which  it  is  enacted-— >"  that  upon  all  trials  for  felonies  or  misdemeanors  upon  any 
record  of  the  Court  of  King's  Bench,  judgment  may  be  pronounced  during  the  Sittings  or  As- 
sizes by  the  Jiidee  before  whom  the  verdict  shall  be  taken,  as  well  upon  the  person  who  rhall 
have  suffered  judgment  by  default,  or  confession,  upon  the  same  record,  as  upon  those  who 
shall  be  tried  and  convicted,  whether  such  pertoru  be  present  or  not  in  Courts  excepting  only 
where  the  prosecution  shall  be  by  information  filed  by  leave  of  the  Court  of  King's  Bench,  or 
such  cases  of  informations  filed  by  his  Majesty's  Attorney-General,  wherein  tne  Attorney- 
General  shall  pray  that  the  judgment  ma^  be  postponed ;  and  the  judgment  so  pronounced 
shall  be  endorsed  upon  the  record  of  Nisi  Prius,  and  afterwards  entered  upon  the  record  in 
Court,  and  shall  be  of  the  same  force  and  efiect  as  a  judgment  of  the  Court,  unless  the  Court 
shall,  within  six  days  after  the  commencement  of  the  ensuing  term,  gjant  a  rule  to  show  caust 
why  a  new  trial  should  not  be  had  or  the  judgment  amended ;  and  it  shall  be  lawful  for  the 
Juage  before  whom  the  trial  shall  be  had,  either  to  issue  an  immediate  order  or  warrant  for 
committing  the  defendant  in  execution,  or  to  respite  the  execution  of  the  judgment,  upon  such 
terms  as  he  shall  think  fit,  until  the  sixth  day  of  the  ensuing  term ;  and  m  case  imprisonment 
■hall  be  part  of  the  sentence,  to  order  the  period  of  imprisonment  to  commence  on  the  day  on 
which  the  party  shall  be  actually  taken  to  and  confined  in  prison." 

In  the  case  of  Rex  v.  Woodward  and  Hunter,  the  defendants  were  indicted  at  the  Worcester 
Quarter  Sessions,  for  an  assault.  The  indictment  was  removed  by  certiorari,  and  was  tried 
on  the  civil  side  of  the  Worcester  Assizes  (1831),  before  Mr.  Justice  Patteson.  The  defend- 
ants were  found  guilty,  and  the  learned  Judge  sentenced  them,  without  their  being  present,  to 
pay  a  fine  of  lOZ.  each,  and  to  be  imprisoned  till  these  fines  were  paid.  And  his  Lordship 
directed  that  a  warrant  should  issue  to  take  the  defendants  in  execution  of  this  sentence ;  but 
thA  fines  were  paid  before  any  warrant  was  actually  issued. 
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BEVCaS  BIB.  JUSnOB'  PATTESON. 


SMITH,  Aasignee  of  PARKER,  a  Bankrupt,  r.  WOODWARD. 

If  a  bankrupt,  before  his  bankruptcy,  let  a  pereon  have  goods,  telliag  bim  to  keep  them  till  he 
(the  bankrupt)  wants  them  back,  and  no  demand  be  made  of  them  till  after  the  bankruptqr 
—Held,  that  if,  in  an  action  of  detinue  by  the  assignees,  notice  is  given  of  disputing  the  bank, 
rqptcy,  the  proceedings  are  evidence  of  the  trading,  &c.,  under  sect.  92  of  the  bauikrupt  act 

Detinue  for  goods.  Pleas — Nbn  detinetf  and  several  special  pleas  denying 
the  bankruptcy.  Notice  had  been  given  of  disputing  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy. 

It  appeared  that  the  bankrupt  had  let  the  defendant  have  these  goods,  which, 
he  told  him,  he  might  keep  till  he  (the  bankrupt)  wanted  them  back.  The 
return  of  the  goods  had  never  been  demanded  by  the  bankrupt,  but  they  had 
been  demanded  by  the  assignees  since  the  bankruptcy. 

The  plaintiff's  counsel  proposed  to  put  in  the  proceedings  under  the  commissicn 
of  bankrupt,  to  prove  the  trading,  petitioning  creditor's  debt,  and  act  of  bank- 
ruptcy. 

Russell,  Serjt.,  for  the  defendant.  These  proceedings  are  not  evidence.  This 
action  never  could  have  been  brought  by  the  bankrupt,  as  he  never  made  any 
demand  of  the  return  of  the  goods. 

CampbeUj  for  the  plaintiff.     The  words  of  the  stat.  6  Geo.  4,  c.  16,  s.  92,(a) 
are  '* any  debt  or  demand  for  which  the  '''bankrupt  might  have  sustained   r*ejQ 
a  suit."     Now,  as  the  bankrupt  here  had  a  right  to  require  the  return  of  '- 
these  goods  at  any  time  he  pleased,  I  submit  that  this  is  a  ''  demand"  for  which 
the  bankrupt  might  have  sustained  a  suit. 

Mr.  Justice  Patteson.  If  that  were  not  so,  this  section  of  the  act  of  parlia- 
ment would  not  apply  to  the  case  of  a  bill  of  exchange  not  due. 

Oodson.     Or  to  a  promissory  note  payable  on  demand. 

Ruisell,  Serjt.  If,  to  come  within  the  operation  of  this  section  of  the  act  of 
parliament,  it  is  sufficient  that  the  bankrupt  could  have  maintained  the  action, 
if  he  had  done  something  which  he  in  fact  never  did,  where  are  we  to  stop  ? 

Mr.  Justice  Patteson.  I  think  it  is  not  necessary  that  the  '^  demand" 
should  have  been  such  as  was  perfect  in  the  bankrupt  at  the  time  of  his  bank* 
ruptcy.  The  only  oases  in  which  it  was  intended  to  allow  the  assignees  to  be 
put  to  strict  proof  of  the  bankruptcy,  were  those  in  which  the  bankruptcy  was 
itself  almost  a  part  of  the  cause  of  action,  such  as  cases  of  firaudulent  preference, 
or  the  like.  But  here  it  is  immaterial  whether  the  bankrupt  or  the  assignee 
brings  the  action. 

The  evidence  was  received. 

Verdict  for  the  plaintiff.    The  Jury  finding  the  value  of  the  goods 
to  be  14/.(6) 

*  Campbell,  and  Godson,  for  the  plaintiff.  rt'ua 

Eussell,  Serjt.,  and  R.  F.  Richards,  for  the  defendant.  l  ^^ 

[Attorneys — ffughes,  and  Woodioard,'] 

(a)  By  which  it  is  enacted  "  That  if  the  bankrupt  shall  not  (if  he  was  within  the  United  King- 
dom at  the  issuine  of  the  commission)  within  two  calendar  months  after  the  adjudication, 
or  (if  he  was  out  ofthe  United  Kingdom)  within  twelve  calendar  months  after  the  adjndicatioo, 
have  ^iven  notice  of  his  intention  to  dispute  the  commission,  and  have  proceeded  therein  with 
due  diligence,  the  depositions  taken  before  the  commissioners  at  the  time  of  or  previous  to  die 
adjudication  of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  act  or  acts  of 
bankruptcy,  shall  be  conclusive  evidence  of  the  matters  therein  respectively  contained,  in  all 
actions  at  law,  or  suits  in  equity,  brought  by  the  asaignees  for  any  debt  or  demand  for  which 
the  bankrupt  might  have  sustained  any  action  or  suit/* 

••/*U^  *<>  actions  of  detinue  see  Com.  Dig.  til.  Detinue  ;  Id.  tit.  Fleader,  2  X ;  Selw.  N.  P. 
tU.  Detmue, 
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BETOBE   MR.   JUSTICE   BOSANQUET. 


REX  V.  DAVID  DUNN.     March  8. 

Any  pergoti^g  telling  a  prisoner  that  it  will  be  better  for  him  to  confess,  will  exclude  a  confession 
made  to  that  ptnan,  although  that  person  was  not  in  any  authority  as  prosecutor,  constable, 
or  the  like. 

Larceny.     The  prisoner  was  indicted  for  stealing  a  hymn-book^  the  property 
of  Eliza  Thompson. (a) 

A  witness,  named  Fieldhonse,  proved,  that  the  prisoner  wished  to  sell  the 
book  to  him,  and  that  he  told  the  prisoner  he  had  better  tell  where  he  got  it. 

Mr.  Justice  Bosanquet.     You  must  not  tell  us  what  he  said. 

Scotty  for  the  prosecution.     This  witness  was  not  a  person  in  any  authority. 

Mr.  Justice  Bosanquet.  Any  person  telling  a  prisoner  that  it  will  be  bet- 
ter for  him  to  confess,  will  always  exclude  any  confession  made  to  that  person. 
Whether  a  prisoner's  having  been  told  by  one  person,  that  it  will  be  better  for 
nt^±A-\  ^^^  to  confess,  will  exclude  a  confession  subsequently  made  *to  another 
-^  person,  is  very  often  a  nice  question ;  but  it  will  always  exclude  a  state- 
ment made  to  the  same  person.  (6) 

The  evidence  was  rejected.  Verdict — ^Guilty. 

ScoUf  for  the  prosecution. 

[Attorneys  for  the  prosecution — Roberts  &  Stm,"] 

(a)  The  hymn-book  was  stolen  from  a  dissenting  chapel,  which  was  broken  into,  but  the 
ofTence  was  not  laid  as  sacrilege,  it  being  considered  by  the  prosecutor,  that  the  slat.  7  &  8 
Gfo  4,  c.  29,  s.  10,  did  not  extend  to  dissenting  chapels.  In  the  stat.  7  &  8  Geo.  4,  c.  30,  s. 
8,  where  the  Leeislature  intended  to  include  dissenting  chapels,  they  have  used  different  words. 
See  those  sections  in  Carr.  Supp.  p.  209,  and  p.  289. 

{h)  In  the  case  of  Rex  o  Slaughter,  for  arson,  tried  on  the  same  day,  Mr.  Justice  Bosanquet 
rejected  a  confession  made  by  the  prisoner  to  one  of  his  fellow  workmen,  who  had  told  him  it 
would  be  better  for  him  to  a  pfess.  See  the  cases  of  Rex  v.  Gibbons,  1  C.  &  P.  97,  ond  Rex 
V.  Tyler,  1  C.  &  P.  129. 


REX  V.  THOMAS  CROCKETT.    Mar6h  10. 

A  person  who  was  told  by  the  sureeon  that  she  would  never  recover,  said,  that  she  "  hoped 
be  would  do  what  he  could  for  her,  for  the  sake  of  her  family.**  He  again  told  her  that 
there  was  no  chance  of  her  recov«rv : — Held,  that  this  showed  such  a  degree  of  hope  in  hei 
mind,  as  to  render  a  statement  she  then  made  inadmissible  as  a  declaration  in  articvto  mortit. 

Murder.  The  prisoner  was  indicted  for  the  murder  of  Jane  White,  hy  ad- 
ministering corrosive  sublimate  to  her. 

It  was  proposed  to  give  in  evidence  a  declaration  of  the  deceased;  as  a  de- 
claration in  articuh  mortis.  With  a  view  of  showing  the  state  of  the  deceased, 
Mr.  Shewardy  a  surgeou;  who  was  called  as  a  witness,  said,  <^  I  had  told  the  de- 
ceased she  would  not  recover,  and  she  was  perfectly  aware  of  her  danger ;  I 
told  her  I  understood  she  had  taken  something,  she  said  she  had,  and  that 
damned  man  had  poisoned  her.  I  asked  her  what  man,  and  she  said  Crockett. 
She.  said,  she  hoped  I  would  do  what  I  could  for  her  for  the  sake  of  her  family. 
I  told  her  there  was  no  chance  of  her  recovery.'' 

Mr.  Justice  Bosanquet.     This  shows  a  degree  of  hope  in  her  mind.     To 
render  a  declaration  of  this  kind  admissible,  the  deceased  must  have  had  the 
*\X^'\  ^^7^^^^^  0^  ^®'  '*'mind  of  an  almost  immediate  dissolution.     This  will 
^  not  do,  I  must  strike  the  whole  of  this  evidence  out  of  my  notes. 

Verdict — ^Not  guilty. 

GodsoUf  and  Lee,  for  the  prosecution. 

[Attorney — ParkerJ} 

Set  the  eases  cited  in  Carr.  Supp.  p.  232,  and  the  cases  of  Rex  v.  Pike,  3  C.  &  P.  {^98 ;  Rex 
9.  Van  Btttchell,  3  C.  &  P.  629;  and  Rex  v.  Lloyd,  onle,  p.  233. 
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STAFFORD  ASSIZES. 

BEFORE   MR.   JUSTICE  PATTESON. 


HEX  V.  FLETCHER  and  Others. 

If  one  employed  to  cmry  goods  for  hire,  appropriate  them  to  his  own  uee,  but  does  not  break 
julk,  this  is  no  larceny,  although  the  person  so  employed  were  not  a  common  carrier,  bnt 
was  only  employed  in  this  particular  instance. 

The  indictment  charged  two  of  the  prisoners,  named  Fletcher  and  Mellor, 
with  stealing  various  articles  of  wearing  apparel,  books,  &c.,  the  property  of 
Gilbert  Hordem ;  and  a  third  prisoner,  whose  name  was  Beardmore,  was  charged 
with  receiving  the  articles,  knowing  them  to  have  been  stolen. 

The  prosecutor  stated  that  the  goods  were  in  packages,  and  that  he  had  directed 
the  two  prisoners,  Fletcher  and  Mellor,  to  carrj  them  to  the  house  of  the  father 
of  the  prisoner,  Fletcher,  who  was  to  keep  them  safely.  The  prosecutor  also 
stated  that  the  goods  were  to  be  conveyed  in  his  cart,  but  that  the  horse  belooged 
to  Fletcher  and  Mellor,  who  were  to  be  paid  for  what  they  did.  It  was  proved 
that  the  goods  were  not  taken  to  the  house  of  Fletcher's  father,  but  were  found 
at  the  house  of  Beardmore,  having  been  taken  out  of  the  packages  in  which 
they  had  been  packed  by  the  prosecutor. 

^Meesofiy  for  the  prisoners,  objected  that  this  was  not  a  larceny.  p^.  |g 

Greaves,  for  the  prosecution.     These  goods  were  delivered  to  the  pri-  ^ 
soners,  Fletcher  and  Mellor,  for  a  special  purpose. 

Mr.  Justice  Patteson.  There  is  no  evidence  that  the  packages  were  opened 
while  the  goods  were  in  the  possession  of  the  two  prisoners,  who  are  charged  as 
principals ;  and  a  carrier  cannot  be  guilty  of  larceny,  unless  he  breaks  bulk. 

Greaves.  These  persons  were  not  common  carriers,  they  were  merely  em- 
ployed in  this  particular  instance. 

Mr.  Justice  Patteson.  They  carried  for  hire.  It  is  proved  that  they  were 
to  be  paid  for  taking  these  goods.  There  is  the  case  of  a  captain  of  a  ship, 
which  is  a  very  strong  authority  on  this  point,  (a)  The  prisoners  must  be  ac- 
quitted. Verdict — ^Not  guilty. 

Greaves  J  for  the  prosecution. 

Meeson,  for  the  defence. 

(a)  Rex  «.  Madoz,  R.  &.  R.  C.  C.  R.  92.  In  that  case  the  captain  of  a  ship  disposed  of 
several  casks  of  butter,  which  formed  part  of  his  cargo,  for  his  own  benefit ;  and  afterwards 
pretended  to  the  consignees  that  he  had  been  obliged  to  throw  them  overboard.  This  «*« 
held  no  larceny.  In  1  Curw.  Hawk.  p.  143,  it  is  said  **  It  has  been  resolved  that  even  thwe 
who  have  the  possession  of  goods  by  the  delivery  of  the  psrty,  may  be  guilty  of  felony,  bf 
taking  atoay  vart  thereof  with  an  intent  to  steal  it,  as  if  a  carrier  open  a  jmcA,  and  take  out  part 
of  the  goods. 


*REX  V.  WESTWOOD  and  Others.     March  15.  [*M7 

A  prisoner  was  indicted  for  night  poaching,  and  it  was  proposed  to  show  that,  on  the  occasion 
in  question,  one  of  the  prosecutor's  game-keepers  had  lost  his  coat,  and  that  it  was  found  ia 
the  prisoner's  house.  There  was  another  indictment  against  the  prisoner  for  stealing  tiM 
coat : — Held,  that  this  evidence  was  inadmissible,  unless  the  prosecutor  consented  to  an 
acquittal  on  the  indictment  for  the  larceny. 

Indictment  on  the  stat.  9  Geo.  i,  o.  69,  s.  9,  for  poaching  in  the  night,  with 
other  persons  armed,  to  the  number  of  more  than  three,  in  certain  inclosed  land 
of  Edward  John  Littleton,  Esq. 

To  prove  the  identity  of  the  prisoner  Westwood,  Talboty  for  the  prosecntion, 
proposed  to  flhow,  that  one  of  the  game-keepers  of  Mr.  Littleton  lost  his  ooaI 
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during  an  afiraj  which  occnrred  on  the  occasion  in  questioni  and  that  this  coat 
was  found  in  the  prisoner  Westwood's  house. 

Greaves,  for  the  prisoners,  objected  to  the  reception  of  this  evidence,  as  there 
was  a  separate  indictment  against  the  prisoner  Westwood  for  the  stealing  of 
this  coat.     And  he  cited  the  case  of  Rex  v.  Smith,  2  C.  &  P.  633. 

Mr.  Justice  Patteson.  In  the  case  of  Rex  v.  Ellis,  9  D.  &  R.  174,  it  was  held 
that  where  several  felonies  form  parts  of  one  transaction  you  may  give  evidence  of 
them  all. 

Ghreaves.     In  that  case  there  was  only  one  indictment. 

Mr.  Justice  Patt£SON.  That  distinguishes  the  two  cases }  and  I  therefore 
shall  not  receive  the  evidence,  unless  the  prosecutor  consents  to  an  acquittal  on 
the  indictment  for  larceny. 

The  evidence  was  rejected.  Yerdict— Guilty. 

Talbot^  for  the  prosecution. 

Greave$,  for  the  prisoners. 

[Attorneys — Kean  and  Jones."] 


*REX  V.  SW ATKINS  and  Others.     March  16.  [*548 

In  openin^i^  a  case  of  felony  the  couneel  for  the  prosecution  oueht  not  to  state  any  particular 
expressions  supposed  to  have  been  used  by  the  prisoner,  nor  tlie  precise  words  of  any  con- 
fession, but  he  may  state  the  general  effect  of  what  the  prisoner  said. 

A  prisoner  was  in  the  custod)[  of  A.,  a  constable ;  B.,  anotner  constable,  coming  into  the  room, 
A.  left  it,  and  the  prisoner  immediately  made  a  confession  to  B. : — Held,  that  if  the  prisoner 
was  in  custody  as  an  accused  party,  that  A.  must  be  called  to  prove  that  he  had  held  out  no 
mducement  to  the  prisoner  to  confess,  before  the  confession  made  to  B.  is  receivable  in 
evidence ;  but  if  it  appear  that  the  prisoner  was  not  then  in  custody  on  any  charge,  but 
merely  detained  as  an  unwilline  witness,  it  will  not  be  necessary  to  call  A.  If  a  prisoner 
makes  a  confession  to  a  constable,  who  takes  down  what  he  says,  and  the  prisoner  signs  it, 
this  paper  will  be  read  by  the  officer  of  the  Court. 

An  indictment,  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  17,  charged  a  party  with  setting  fire  to  a 
'*  9tack  of  barley,  of  the  value  of  1002.  of  R.  P.  W  :*'— Held  good,  although  the  words  of  the 
statute  creatine  the  offence  are  "any  stack  of  com  or  grain:** — Held  also,  that  the  words 
**ofR.  P.  W.'^  sufficiently  stated  the  property  :~Held  also,  that  if  the  indictment  state  that 
the  prisoner,  on,  &c.,  at,  &c.,  feloniously,  unlawfully,  and  maliciously  did  set  fire  to  a  cer- 
tain stack  of  barley  of  the  value  of  1002.  of  R.  P.  W.  then  and  there  beinff,"  this  is  sufficient, 
without  statins  that  the  prisoner,  on,  Slc,  at,  &c.,  feloniously,  unlawfully,  and  maliciously 
did  f  Aeii  and  Mere  set  fire  to  the  stack. 

Inbiotment  on  the  stat.  7  &  8  Gko.  4,  c.  30,  s.  17,  for  malicioasly  setting 
fire  to  "  one  stack  of  barley,  of  the  value  of  100^.,  of  Richard  Powell  Wil- 
liams."(a) 

0.  JrhiHtpSy  for  the  prosecution,  in  opening  the  case,  was  proceeding  to  state 
eertain  expressions  used  by  the  prisoners. 

Godsatij  Carrington^  and  F.  F.  Lee,  objected,  that,  in  opening  a  case  of  felony, 
confessions  ought  not  to  be  stated ;  because  it  often  turned  out,  that  the  words, 
as  proved  by  the  witness,  materially  differed  from  those  put  into  the  brief;  and 
it  also  frequently  happened,  that,  from  something  which  had  previously  occurred, 
the  statement  was  rendered  inadmissible  altogether. 

C  Phillips,  contrd.  If  the  counsel  for  the  prosecution  has  a  right  to  open  a 
case,  I  know  of  no  law  which  prevents  him  from  stating  any  evidence,  that  he  is 
instructed  that  he  shall  have  to  lay  before  the  Jury. 

Godson,  in  reply.  We  do  not  put  it  as  a  matter  of  strict  law ;  but,  what  I 
submit  is,  that,  in  practice,  confessions  ought  never  to  be  opened. 
^fTAtn  ^^'  J^^<^  Patteson  (bavins  conferred  with  Mr.  ^Justice  Bosanquet). 
-^  My  learned  Brother  and  myself  are  of  opinion,  that  the  correct  practice 
is  for  the  counsel  for  a  prosecution,  in  a  case  of  felony,  not  to  state  any  expres- 
sions that  are  supposed  to  have  been  made  use  of  by  a  prisoner,  or  die  exact 

(a)  The  indietniMit  was  in  the  kaa  given  in  Jenr.  ed.  of  Afch.  C.  L.  p.  963. 


644  Rex  v.  Swatkins.  Ox.  Sp,  C.  1831.  [549 

words  of  any  supposed  confessioQ ;  but  we  think  that  he  .may  state  their  gene- 
ral effect. 

A  constable  was  called,  to  prove  a  confession  made  to  him  by  the  prisoner 
Swatkins.  This  constable  stated,  that  he  went  into  a  room  in  a  public-house, 
at  Imley,  where  he  found  the  prisoner  Swatkins,  in  the  custody  of  another 
constable ;  and  that,  as  soon  as  he  (the  witness)  went  into  the  room,  the  other 
constable  left  it,  and  the  prisoner  immediately  made  a  statement. 

Godson  and  CarringtoHy  for  the  prisoner  Swatkins,  objected,  that,  before  thb 
statement  was  receivable,  the  other  constable  must  be  called,  to  prove  whether 
he  had  held  out  any  inducement  to  the  prisoner  to  make  this  statement ;  and 
that  if,  without  calling  that  constable,  the  evidence  were  receivable,  the  most 
dangerous  consequences  would  ensue,  as  nothing  would  be  more  easy  than  for 
one  constable  to  hold  out  the  inducement'  to  confess,  and  another  to  come  into 
the  room  and  receive  the  confession. 

CI  PhiUtps  and  Talbot^  cantrd.  If  we  call  the  person  to  whom  the  confession 
is  made,  and  he  did  not  hold  out  any  inducement  to  the  prisoner  to  confess,  that 
is  all  that  is  necessary  on  the  part  of  the  prosecution ;  and  if  it  is  to  be  sug- 
gested, that  any  one  else  held  out  any  such  inducement,  it  is  incumbent  on  tbe 
prisoner  to  show  that.  If  it  were  not  so,  it  would  never  be  possible  to  prove  a 
confession,  without  calling  every  constable  in  whose  custody  the  prisoner  had 
been. 

Mr.  Justice  Pattison.    It  appears,  that  the  constable,  who  had  this  prisoner 
in  custody,  left  the  room  ^immediately  on  this  person's  coming  in,  and   p^esn 
that  the  prisoner  at  once  began  to  make  a  statement.     Now,  I  think,  as  >- 
the  witness  did  not  caution  the  prisoner  not  to  confess,  it  would  be  unsafe  to 
receive  such  evidence.     It  would  lead  to  collusion  between  constables. 

.  Another  witness  was  called,  who  stated,  that,  at  the  time  of  the  confession 
before  mentioned,  the  prisoner  was  not  kept  in  custody  as  an  accused  party ;  but 
that  all  the  servants  of  Mr.  Williams  had  gone  to  Imley,  to  be  examin«l  s» 
witnesses  respecting  this  fire ;  and  that  the  prisoner  Swatkins  having  attempted 
to  run  away,  the  constable  had  caught  him,  and  was  detaining  him  as  an  uo- 
willing  witness. 

Mr.  Justice  Patteson.  If  he  was  not  under  any  charge,  that  varies  the  case. 
As  he  was  at  the  time  attending  there  as  a  witness,  and  was  not  in  custody  on 
any  charge,  I  shall  receive  the  statement  in  evidence,  without  putting  the 
prosecutor  to  call  the  other  constable. 

The  constable  to  whom  the  confession  was  made  was  recalled.  He  said,  that 
he  had  held  out  no  inducement  to  the  prisoner,  to  confess,  and  that  he  wrote 
down  what  the  prisoner  said,  and  having  read  it  over  to  the  prisoner,  the  latter 
put  his  mark  to  the  paper. 

This  paper  was  put  in,  and  read  by  Mr.  Bellamy,  the  Clerk  of  Assise,  (a) 

*  Godion  and  Carrington^  for  the  prisoner  Swatkins.  This  indictment  r*c c| 
is  not  good.  It  charges  the  prisoner  with  setting  fire  to  a  ''  stack  of  Imlt-  ^ 
ley,''  which  is  not  the  offence  created  by  the  statute  7  &  8  Oeo.  4,  c  80,  s«  17, 
that  being  the  setting  fire  to  any  stack  of  grain,  the  word  barley  not  occurring 
in  that  act.  It  must  appear  on  the  face  of  the  record,  that  the  prisoners  have 
committed  the  offence  created  by  the  statute,  and  this  can  only  be  done  by  fol- 
lowing the  words  of  the  statute.  It  is  not  enough  to  use  terms  that  would  be 
commonly  understood.  In  an  indictment  for  horse-stealing,  it  would  not  be 
enough  to  charge  the  stealing  of  a  hunter  or  a  racer,  nor  would  it  be  sufficient, 
in  an  indictment  for  sheep-stealing,  to  call  tbe  animal  stolen,  a  t^,  or  to  call 
an  ewe  and  lamb,  a  couple;  which  are  names  well  understood;  it  being  neces- 
sary to  describe  the  offence  in  the  terms  of  the  statute  creating  it     dliexe  is 

(a)  Where  a  confetsion  baa  been  aigned  by  a  priaoner,  it  ia  read  by  the  officer  of  the  Cewt ; 
but,  where  the  examination  ia  taken  down  by  aome  peraon,  and  not  8i8:ned  by  tbe  priaooer, 
the  peraon  who  took  it  down  ia  called  aa  a  witneea,  and  he  atatea  what  the  priaaoer  aaidt 
refreahmg  hia  memory  from  the  paper.  Thia  waa  done  bv  a  magiatrato»  in  the  oaae  of  Rex  fi 
Jonea,  Carr.  Supp.  13 ;  and  by  a  magiatraie'a  clerk,  who  had  taken  down  what  a  prisoner  said 

S£S[«^l^.  *^*'??"/J"?  ^y*?'***;  »"  ^^«  ««•  of  R«»  »•  Waikiaa,  tried  befinv  Mr.  Juatica 
itoaaDquet,  at  the  Oxford  Spring  Aaaisea,  1831. 
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also  another  objection,  which  is,  that  the  stack  is  neither  stated  to  be  ''  of  the 
goods  and  chattels"  of  the  prosecutor,  nor  ^'  the  property"  of  the  prosecutor, 
which  ought  to  have  been  done ;  it  is  merely  stated  to  be  a  ^'  stack  of  barley  of 
llichard  Powell  Williams." 

F,  V,  Le€f  for  the  other  prisoners.  In  this  indictment,  there  is  an  omission 
of  the  words  ^'  then  and  there."  It  states,  that  they,  on  such  a  day  and  at  such 
a  place,  "  feloniously,  unlawfully,  and  maliciously,  did  set  fire  to  a  certain  stack 
of  barley,  of  Richard  Powell  Williams,  then  and  there  being."  Now  it  ought 
to  charge,  that  the  prisoners,  '^  feloniously,  unlawfully,  and  maliciously,  did  tluii 
and  there  set  fire  to  a  certain  stack  of  barley." 

C,  Phillips,  and  Talbot,  contrd.  With  respect  to  the  last  objection,  of  the 
omission  of  the  words  "then  and  there;"  that,  if  it  ever  was  an  objection,  is 
aided  by  the  stat.  7  Geo.  4,  c.  64,  s.  20,  which  relates  to  defects  in  the  statement 
of  the  time  and  the  venue.  And  with  respect  to  the  stack  being  described  as  a 
*n^^1  ^^^^  ^^  barley,  that  is  '*'8tating  the  offence  with  a  sufficient  certainty,  to 
"-*  inform  the  prisoner  what  he  is  charged  with.  The  question  is,  whether 
barley  is  grain,  which  it  undoubtedly  is.  It  is  said,  that  the  offence  must  be 
charged  in  the  words  of  the  statute  creating  it.  It  is  not,  however,  in  all  cases 
sufficient  to  follow  the  words  of  the  statute ;  for,  where  the  words  are  general, 
the  species  must  be  specified,  as  was  held  in  a  case  of  maiming  cattle  ;{a)  and  if 
we  had  charged  this  as  a  setting  fire  to  a  stack  of  grain,  it  would  have  been 
objected,  that  the  species  of  grain  ought  to  have  been  specified.  With  respect 
to  the  remaining  point,  the  statement  that  it  is  the  stack  of  llichard  Powell  Wil- 
liams, that  is  tantamount  to  alleging  it  to  be  his  property. 

Mr.  Justice  Patteson.  The  only  question  is,  whether  I  am  bound  to  take 
judicial  notice  that  barley  is  either  corn  or  grain. (6) 

His  Lordship  having  conferred  with  Mr.  Justice  Bosanquet,  said — ^I  do  not 
^;.  ^qn  think  that  the  objection  respecting  the  ^omission  of  the  words  "  then  and 
^  there,"  is  tenable ;  and  I  think  that  the  statement  of  the  property  is  suffi- 
cient. I  also  think  that  the  charging  the  offence  as  the  setting  fire  to  a  stack 
of  barley,  is  likewise  sufficient ;  but  if,  on  further  consideration,  I  should  think 
that  there  is  any  weight  in  that  objection,  I  will  reserve  it  for  the  consideration 
of  the' Judges. (c) 

The  Jury  found  the  prisoners  Swatkins  and  Lloyd — Guilty,  and 
Timmiils — ^Not  guilty. 

C.  Phillips,  and  Talbot,  for  the  prosecution. 

Godsoti,  and  Carrington,  for  the  prisoner  Swatkins. 

F.  F.  Lee,  for  the  prisoners  Lloyd  and  Timmins. 
[Attorneys — Bourne,  for  the  prosecution ;  Barl^er,  and  Passman,  for  the  respec- 
tive prisoners.] 

The  prisoners  Swatkins  and  Lloyd  were  afterwards  executed. 

(a)  Rex  V.  Chalkiey,  R.  &  R.  C.  C.  R.  258. 

Ih)  It  may  bo  proper  to  observe,  that  bnrley  is  mentioned  as  corn,  in  several  acts  of  parlia* 
ment,  whicn  relate  to  the  importation  of  com ;  for  example,  by  the  stat.  55  Geo.  3,  c.  26,  s.  3, 
it  is  enacted,  that  foreign  com,  meal,  or  ik>ur,  may  be  imported  for  home  consumption,  '*  when- 
ever the  average  prices  of  the  several  tortt  of  Britith  com  made  up  and  published  in  the  man- 
oer  now  by  law  required  thall  be  at  or  above  the  prices  hereafter  mentioned^  that  is  to  say,  when- 
ever wheat  shall  be  at  or  above  the  price  of  eignty  shillings  per  quarter;  whenever  rye,  peas, 
and  beans,  shall  be  at  or  above  the  price  of  fifty-three  shillings  per  quarter ;  vihenever  barley, 
beer,  or  bigg,  shall  be  at  or  above  the  price  of  forty  shillings  per  quarter ;  and  whenever  oats 
shall  be  at  or  above  the  price  of  twenty-seven  shillings  per  quarter."  It  should  also  be  ob- 
served, that,  in  indictments  for  maiming  cattle,  the  indictment  always  charges  the  maiminsr  to 
be  of  '*  a  certain  cow,"  or  the  like,  and  never  uses  the  word  "  cattle  ;*'  and,  in  the  case  of  Rex 
V.  Chalk  ley,  before  cited,  it  was  held,  that  the  charging  of  the  party  with  maiming  '*  certain 
cattle,'*  without  soecifying^  what  species  of  cattle,  would  not  be  sufficient. 

le)  At  the  Reaaing  Spring  Assizes,  1831,  William  Brown  was  charged  with  having  mali- 
ciously set  fire  to  a  stack  of  straw.  It  appeared  that  the  wheat  had  been  cut  and  carried,  and 
that  the  stubble  had  been  mown  off,  and  made  into  the  rick  in  question  ;  and  this  was  called 
by  the  witnesses,  a  haulm  rick.  It  was  objected,  that  this  was  not  a  stack  of  straw,  as  tha 
material  of  which  it  was  made  was  not  straw.  Mr.  Justice  Patteson  said,  he  Mrould  not  stop 
the  case,  as  it  mi^ht  be  argued  that  every  part  of  the  stalk  of  the  corn,  when  cut,  waa  straw ; 
but  that,  if  the  prisoner  was  convicted,  he  would  reserve  the  point,  as  he  considered  it  of  great 
importance,  that  it  should  be  decided  whethe.  stacks  of  this  kind  were  within  the  act  ofpar 
Uament  or  not. 
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BEfOBE   MB.   JUSTICE  PATTESON. 


PRATT  r.  THOMAS. 

The  proper  stamp  to  be  borne  by  a  written  instrament  must  depend  on  what  is  tljs  leading 

character  of  such  instrument. 
A.t  by  deedf  demised  lands  to  B.,  and  this  deed  contained  a  covenant  by  C.  to  pay  the  rent. 

The  deed  bore  a  stamp  of  U.  10«.,  which  was  the  proper  stamp  for  it,  as  a  leaae : — Held,  in. 

an  action  of  covenant  against  C,  for  non-payment  of  the  rent,  that  this  stamp  was  sufficient, 

and  that  the  deed  did  not  require  a  12.  I5s.  stamp. 

Covenant.  Plea — Nim,  ett  factum.  The  deed  was  put  in.  It  was  a  lease 
of  lands  to  a  person  named  Hammond^  to  which  the  defeodant  was  a  party,  the 
latter  merely  oovenanting  for  the  payment  of  the  rent.  The  deed  bore  a  leaso 
stamp  of  1/.  I0«.,  which  was  the  proper  stamp  for  it  as  a  lease. 

Talfourd^  for  the  defendant,  objected  that  this  stamp  was  not  sufficient ;  and 
that,  to  make  this  deed  available  against  the  defendant^  as  a  deed  of  covenant, 
it  ought  to  bear  a  1^.  15<.  stamp. 

Mr.  Justice  Patteson.  I  think  that  thip  stamp  is  sufficient.  This  deed  is 
a  lease,  and  this  covenant  is  only  ancillary  to  it.  The  question  is,  what  is  the 
leading  character  of  the  instrument.  Verdict  for  the  plaintiff. 

RusseU,  Serjt.,  and  WhcUdeif,  for  the  plaintiff. 

Talfourd,  for  the  defendant. 

[Attorneys — RoberU,  and  Oreen.^ 


♦MINSHALL  V,  EVANS.    March  22.  .[*55o 

A  plea  put*  darrein  eontinuanee  stated,  that,  since  the  last  continuance,  the  plaintiff  had  reco- 
vered^a  judgment  for  the  same  cause  of  action.  The  affidavit  to  verify  this  plea  stated  the 
time  at  which  the  judgment  was  recovered,  which,  by  reference  to  the  Nut  Prius  record, 
appeared  to  be  not  since  the  last  continuance : — Held,  that  this  affidavit  did  not  verify  the 
plea,  and  that  the  plea  could  not  be  received. 

Debt  on  bond.  On  the  part  of  the  defendant,  a  plea  puis  darrein  cfmUnu- 
ance  was  put  in.  It  stated,  that,  since  the  last  continuance,  the  plaintiff  had 
obtained  two  judgments,  and  that  those  judgments  were  for  the  debt  now  sued 
for.  To  this  plea  was  annexed  an  affidavit,  stating  (itUer  alia)  that,  on  the  I7th 
of  April,  1829,  the  plaintiff  recovered  these  judgments. 

Jervh,  and  Whateley,  for  the  plaintiff,  contended,  that  this  plea  was  bad ;  as 
it  appeared  by  the  record  that  there  was  a  continuance  since  these  judgments 
were  recovered. 

RusseUy  Serjt.,  and  R,  K  Richards,  contrd.  If  that  be  so,  that  is  matter  of 
demurrer  in  the  Court  above. 

Jervis,  and  Whatdey,  The  affidavit  to  verify  the  plea  states  the  judgments 
to  have  been  obtained  in  April  1829.  Now,  by  the  JVm  Prius  record,  it  ap- 
pears that  that  is  not  since  the  last  continuance. 

Mr.  Justice  Patteson.  Generally,  an  affidavit  to  verify  a  plea/>uts  darrein 
continuance  merely  states  that  the  plea  is  true  in  substance  and  matter  of  fact. 
However,  that  is  not  the  case  here ;  and  in  this  affidavit  the  dates  of  the  judg- 
ments are  stated.  The  averment  in  the  plea  is,  that,  since  the  last  continuance, 
these  judgments  were  recovered.  Now,  the  affidavit  states  the  time  at  which 
they  were  obtained ;  and,  by  looking  at  the  Nisi  Prius  record,  I  find  that  to  be 
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not  since  the  last  continuance.     I  am  of  opinion,  that  this  plea  is  not  sufficientlj 
verified  by  the  affidavit,  and  I  shall  therefore  not  receive  it. 

The  case  was  proceeded  in,  and  there  was  a  verdict  for  the  plaintiff. 
^;.  Kfl-i        *JerviSy  and  Wkatde^j  for  the  plaintiff. 

-*       Hussell,  Serjt.,  and  R,  V.  Richards,  for  the  defendant. 

[Attorneys — MinshaU,  and  GriffUhsJ] 

See  the  cases  of  Paacall  v.  Horsley,  3  C.  &  P.  372,  and  Bartlett  o.  Leighton,  Id.  p.  408. 


HEREFORD    ASSIZES. 

BSSO&X   WBL.   JU8TI0B  B08ANQUET. 


DOE  on  the  Demise  of  LEWIS  v.  PREECE.     March  24. 

In  an  ejectment,  a  person  who  hais  had  possession  of  the  property  is  not  a  competent  witness 
for  the  defendant,  to  prove  that  he  (the  witness)  has  held  it  for  more  than  20  years,  because, 
if  the  lessor  of  the  plaintiff  recovered,  the  witness  would  be  liable  to  an  action  for  mesne 
profits. 

Ejectment  for  a  house,  &c.  It  appeared  that  the  house  had  oriffinallj  be- 
longed to  Josias  Preece,  who,  by  his  will,  had  devised  it  to  his  daughter  Betty 
Preece,  who  had  conveyed  it  to  a  person  named  Davis^  by  whom  it  had  been 
mortgaged  to  the  lessor  of  the  plaintiff. 

The  defendant^  whose  name  was  Thomas  Preece^  was  the  grandson  of  Josias 
Preece. 

Grodsofif  for  the  defendant,  opened,  that  he  should  prove  that  Catherine 
Preece,  a  granddaughter  of  Josias  Prieece,  had  had  the  possession  of  this  house  from 
the  time  of  the  death  of  her  grandfather,  which  was  a  period  of  40  years,  and 
that  she  had  held  it  by  the  permission  of  the  defendant  and  his  father.  To 
prove  this,  Catherine  Preece  was  called. 

Russell,  Scrjt.,  and  Talfourd,  for  the  plaintiff,  objected,  that  she  was  not  a 
competent  witness,  because,  as  she  had  been  in  possession  of  the  house,  she 
would  be  liable  in  an  action  for  mesne  profits,  if  the  lessor  of  the  plaintiff  suc- 
ceeded. 

*'^^71       *  Godson,  cantrd. — She  is  not  the  defendant  on  this  record.     If  the 
-'   lessor  of  the  plaintiff  recovered,  his  action  for  mesne  profits  would  be 
against  the  present  defendant,.  Thomas  Preece,  and  not  against  her. 

Mr.  Justice  Bosanquet.     I  think  that  she  is  not  a  competent  witness. 

She  was  not  examined.  Verdict  for  the  plaintiff. 

Russell,  Serjt.,  and  Tal/ourd,  for  the  lessor  of  the  plaintiff. 

Godson  for  the  defendant. 

[Attorneys — CoUxns,  and  GodsonJl 


TURBERVILLE  v,  PATRICK.     March2b. 

If  a  Court  of  equity  directs  an  action  of  trover  to  be  brought,  and  orders  that  the  defendant 
shall  admit  the  finding  and  the  conversioa  of  the  goods.  This  does  not  give  the  cefcndant 
the  right  to  begin. 

Trover  for  goods.     Plea — General  issue. 

This  was  an  action  of  trover  brought  by  order  of  the  Yioe-Chancellor;  to  try 
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the  validity  of  a  commission  of  bankrupt,  which  had  issued  against  the  plaintiff 
and,  by  the  order  of  the  Vice-Chancellor,  the  defendants  were  to  admit  the 
finding  and  conversion  of  the  goods. 

CampbeUy  for  the  defendant.  I  submit  that  I  have  a  right  to  begin.  By 
the  Vice-Chancellor's  order,  I  am  bound  to  admit  the  plaintiff's  right  to  recover, 
nnless  I  can  make  out  a  case  in  answer.  This  is  exactly  like  the  case  of  an 
ejectment  by  an  heir-at-law  against  a  devisee,  who  may,  if  be  pleases,  admit 
the  title  of  the  heir-at-law,  and  begin  by  setting  up  the  will. 

Mr.  Justice  Bosanquet.  If  the  Vice-Chancellor  had  intended  that  this 
action  should  not  be  tried  in  the  ordinary  way,  he  would  have  directed  an  issue, 
and  have  made  the  present  defendant  the  plaintiff  in  the  issue.  I  think  the 
plaintiff  must  begin.  Verdict  for  the  defendant. 

*  Ludlow  f  Serjt.,  Curwood^  and  (7/ew,  for  the  plaintiff.  r*558 

Campbell,  and  Russell,  Serjt.,  for  the  defendant.  ^ 

[Attorneys — Anderson  db  H.,  and  Bodemham  &  Cb.] 


BEFORE   MR.   JTJSTIOE  PATTESON. 


REX  V.  PAYNE  and  Another.     March  26. 

H  a  i>erBOii  strike  another  with  a  bludgeon,  and  break  the  akin  and  draw  blood,— this  is  a  soffi- 
cient  wounding  to  be  within  the  stat.  7  &  8  Geo.  4,  c.  31,  s.  11  &  12.  Under  that  stat.  it 
is  not  at  all  material  what  the  instrument  is,  with  which  the  party  is  wounded. 

Indictment  on  the  stat.  9  G^o.  4,  c.  31,  s.  11  &  12,  for  wounding  Richard 
Whitlocke,  with  intent  to  murder  him,  &c. 

It  appeared,  that  one  of  the  prisoners  had  struck  the  prosecutor  on  the  head 
with  a  bludgeon,  that  the  skin  was  broken,  and  that  blood  flowed ;  but  it  also 
appeared,  that  the  prosecutor,  who  was  a  game-keeper  in  the  service  of  Mr.  Han- 
bury,  had  overtaken  the  prisoners  in  a  road,  and  had  insisted  on  searching  their 
pockets  before  the  blow  was  given. 

Mr.  Justice  Patteson.  If  a  person  strike  another  with  a  bludgeon,  and 
breaks  the  skin  and  draws  blood,  and  this  occur  under  such  circumstances,  that, 
if  death  had  ensued,  the  offence  would  have  amounted  to  murder,  it  will  be  a 
wounding  within  this  act  of  parliament ;  and  it  b  not  at  all  material  what  the 
instrument  is.    7his  ought  to  be  generally  known. 

His  Lordship  directed  an  acquittal,  on  the  ground,  that,  if  death  had  ensued,  the 
offence  would  only  have  amounted  to  manslaughter.        Verdict — ^Not  guilty. 

Talbotf  for  the  prosecution. 

[Attorney —  CoUtns,'] 

See  the  cases  of  Rex  «.  Wood,  ante,  p.  381,  and  Rex  «.  Withers,  ante,  p.  446. 


♦GLOUCESTER  ASSIZES.  [^569 

BEFORE  HR.  JUSTICE  PATTESON. 


REX  V.  BOWYER  and  Others.     April  4. 

An  indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  n.  10,  for  damaging  a  vessel,  need  not  state  the 
jJk  "\?*®  was  done  *'  otherwise  than  by  fire,"  if  it  state  how  it  was  done. 
iVhether  a  small  pleasure  boat,  18  feet  long,  is  a  vessel  withia  the  meaninir  of  that  stat— 
J«^re.    iSemWe,  that  it  is.  * 
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Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  80,  s.  10,  (a)  for  damaging  a  cer- 
tain vessel,  by  beating  a  hole  in  the  bottom  of  it,  with  intent  to  render  it  useless. 

The  vessel  in  question  was  a  small  pleasure  boat,  the  property  of  Colonel 
Berkeley ;  and  one  of  the  witnesses  stated,  that  it  was  about  18  feet  long,  and 
that  two  men  oould  have  carried  it. 

W.  J,  Alexander^  for  the  prisoners.  I  submit  that  this  boat  is  not  a  vessel 
within  this  section  of  the  act  of  parliament.  It  will  be  seen,  by  a  reference  to 
the  previous  section  and  to  the  sul^quent  section  of  the  same  statute,  (b)  that  the 
Legislature  meant  to  apply  the  terms  '*  ship  or  vessel,"  only  to  such  vessels  as 
are  likely  to  be  underwritten,  and  not  to  small  boats ;  and  in  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  17,  (c)  where  it  was  meant  to  include  boats,  the  words  used  are 
''  vessel,  barge,  or  hoaty'  clearly  making  a  distinction  between  a  boat  and  a  ves- 
sel ;  and  it  is  quite  clear  that  the  Legislature  could  never  have  intended  to  put 
*^fi01  ^^^  ^damaging  a  little  boat  of  this  kind  on  the  same  footing  as  the  damag- 
^  ing  a  large  ship.  There  is  also  another  objection,  which  is,  that  there  is 
no  allegation  in  this  indictment,  that  the  damage  was  done  "  otherwise  than  by 
fire,"  which  is  necessary  under  this  section  of  the  act  of  parliament. 

Mr.  Justice  Patteson.  It  is  said  to  be,  by  beating  a  hole  in  the  bottom  of 
the  boat. 

Curwoodf  for  the  prosecution.  It  must  no  doubt  be  shown  that  the  damage 
■was  done  otherwise  than  by  fire,  but  that  may  be  by  stating  how  the  damage 
was  done.  With  respect  to  the  question,  whether  a  boat  is  a  vessel :  In 
Bailey's  Dictionary,  a  boat  is  defined  to  be  ''  a  vessel  for  sea  or  river ;"  a  ship^ 
'^  a  sea  boat  or  vessel  for  sailing,"  and  a  vessel  is  stated  to  be  ''  a  ship,  barge, 
hoy,  lighter,  &c."  Dr.  Johnson  says,  in  his  Dictionary,  that  a  vessel  is  '<  any 
vehicle  in  which  men  or  goods  are  carried  on  the  water ;"  and  this  is  the  defini- 
tion of  Sir  Walter  Baleigh,  who  was  a  very  great  seaman.  If  this  were  not  so, 
what  protection  would  there  be  for  all  the  canal  boats  ?  And  with  respect  to 
these  boats  being  put  on  the  same  footing  as  the  large  ships,  it  is  clear  that  the 
Legislature  contemplated  that  there  might  be  a  great  difference  in  the  offences, 
as  the  punishment  under  this  section  of  the  act  of  parliament  is  quite  in  the 
discretion  of  the  Court. 

W.  J.  Alexander,  in  reply.  I  do  not  put  it,  that,  taking  the  word  vessel  as 
a  nautical  term,  a  boat  may  not  be  included  in  it ;  but  here  it  is  matter  of  legis- 
lative description;  and  I  submit  that  it  was  in  this  act  of  parliament  only 
meant  to  apply  the  word  vessel  to  such  vessels  as  might  be  underwritten. 

Mr.  Justice  Patteson.  Would  you  say  that  this  act  of  parliament  applied 
to  a  canal  barge  ? 

*56n  *^'  '^'  -^^^'"^-  I  ^^  ^^^  ^y  *^*^  ^*  would  not;  that  might  be 
^  undervnritten. 

Mr.  Justice  Patteson.  That  the  term  vessel  would,  in  common  parlance, 
include  this  boat  is  dear ;  but  whether,  in  this  act  of  parliament,  it  was  meant 
to  include  such  boats,  is  the  question. 

W.  J.  Alexander.  In  the  stat.  7  &  8  Geo.  4,  c.  29,  the  18th  sect.(<f)  relates 
to  ships  or  vessels  cast  away,  &c.,  not  mentioning  boats,  while  the  section  next 
before  it  mentions  boats  and  barges,  clearly  putting  the  words  vessel  and  boat  in 
contradistinction  in  the  very  same  act  of  parliament. 

Mr.  Justice  Patteson.  I  incline  to  think  that  this  boat  is  within  this  clause 
of  the  act  of  parliament ;  but  as  the  word  vessel  must  have  the  same  construc- 

(a)  By  which  it  is  enacted,  •*  That  if  any  person  shall  unlawfully  and  maliciously  damage, 
otherwise  than  by  fire,  any  ship  or  veastl,  whether  complete  or  in  an  unfinished  state,  with 
intent  to  destroy  the  same,  or  to  render  the  same  useless,  every  such  oflfender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years;  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped, 
if  the  Court  shall  so  think  fit),  in  addition  to  such  imprisonment." 

(6)  These  sections  are  set  forth  in  Carr.  Supp.  pp.  210  &  212. 

(c)  Set  forth  in  Carr.  Supp.  p.  298. 

(<0  Set  forth  in  Carr.  Supp.  p.  299. 
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tion  in  all  other  acts  of  parliament,  it  might  lead  to  inconvenience ;  and  thete- 
fore,  if  necessary,  I  will  take  the  opinion  of  the  Jadges  upon  it.  (a) 

Verdict — ifyt  goiltj. 
Curwoody  and  Oripps,  for  the  prosecution. 
W.  J,  Alexander,  for  the  defence. 

[Attorneys — Bloxsame  db  Co.,  and  Luca$.'\ 

(o)  In  the  Btat.  6  Greo.  4,  c.  108,  b.  52,  which  relates  to  offences  connected  with  smuggling; 
the  words  used  are  '*  any  vessel  or  boat,"  treating  a  boat  as  distinct  from  a  vessel.  However, 
in  sect.  6  of  the  stat.  33  Geo.  3,  c.  67,  for  which  s.  10  of  the  stat.  7  &  8  Geo.  4  was  sabsti- 
tuted,  the  words  are,  **  If  any  seaman  or  seamen,  Jteelman  or  keelroen,  caster  or  casters,  diip 
carpenter  or  ship  carpenters,  or  other  person  or  persons,  shall  maliciously  destroy  or  damage 
any  shipt  keel,  or  other  vessel,  otherwise  than  by  fire,"  dtc. 
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A  letter  was  signed  '*  1  am  your  Cut-throat,"  and  stated,  that  if  the  person  to  whom  it  wis 
sent  had  his  deserts,  he  would  not  live  the  week  out ;  and  that  the  writer  would  be  with  him 
shortly,  and  if  he  made  light  of  it,  the  writer  would  make  light  of  him  and  his : — Held,  that 
this  letter  so  plainly  conveyed  a  threat  to  kill  and  murder,  as  to  render  it  unnecessary  to 
insert  either  innuendoes  or  prefatory  allegations  in  the  indictment,  to  explain  its  meaning. 

Indictment  on  the  stat.  4  Geo.  4,  c.  54;  for  sending  a  letter,  threatening  to 
kill  and  murder  Bohert  Collier.(a) 

The  letter  was  addressed  "  Collier,  Esq.,  Savings  Bank,  Cheltenham/'  and 
was  sent  by  post  to  Mr.  Collier,  who  was  an  attorney  at  Cheltenham,  and  secre- 
tary of  the  Savings  Bank  there.     The  letter  was  as  follows : — 

"  Sir, — ^You  are  a  rogue,  thief,  and  yaeabone,  and,  if  you  had  your  deserts, 
you  should  not  live  the  week  out;  I  shall  be  with  you  shortly,  and  then  you 
shall  nap  it,  my  banker.  Have  a  care,  old  chap,  or  you  shall  disgorge  some  of 
your  ill  gotten  gains,  watches,  and  cash  that  you  have  robbed  the  widows  and 
fiitherless  of.     Don't  make  light  of  this,  or  I'll  make  light  of  you  and  yours. 

I  am  your  Cut-throat." 

<<  March  15th,  1831.'' 

Curwood,  and  CarringUm,  for  the  defence.  There  is  nothing  in  this  letter 
that  imports  any  threat  to  kill  or  murder  Mr.  Collier,  it  is  all  hypothetical : 
— "  If  you  had  your  deserts,  you  would  not  live  the  week  out,  &c."  And  with 
respect  to  the  signature  Cut-throat,  that  cannot  be  called  in  aid  ]  for,  by  the  act 
of  parliament,  the  threat  must  be  in  the  letter  and  not  in  the  signature  -,  because 
the  act  of  parliament  speaks  of  the  signature  as  distinct  from  the  letter  itself.(^)  If 
the  letter  does  not  contain  in  distinct  terms  *a  threat  to  kill  and  murder,  r*c(^ 
this  indictment  is  not  sufficient ;  for  if  the  words  are  of  ambiguous  mean-  L 
ing,  there  ought  to  be  an  innuendo  to  explain  them )  and  if  it  is  intended  to  be 
said,  that  something  was  meant  by  the  words  more  than  their  ordinary  import, 
it  is  necessary  that  there  should  be  a  prefatory  allegation.  This  was  decided  in 
the  case  of  Goldstein  v,  Foss.(c) 

Mr.  Justice  Patteson.    I  think  that  this  letter  very  plainly  conveys  a  threat 

^i}  The  indictment  was  in  the  form  given  in  Jerv.  ed.  of  Arch.  Cr.  PI.,  p.  46. 

:6)  By  the  stat.  4  Geo.  4,  c.  54,  it  is  enacted,  ••  That  from  and  after  the  passing  of  this  act. 
If  any  person  shall  knowmgly  and  wilfully  send  or  deliver  any  letter  or  writing,  with  or  with- 
out  any  name  or  signature  subscribed  thereto,  or  with  a  fictitious  name  or  signature,  threaten- 
mg  to  kill  or  murder  any  of  his  Msjesty's  subjects,  or  to  burn  or  destroy  his  or  their  houses, 
out-houses,  barns,  stacks  of  corn  or  grain,  hay  or  straw,  or  shall  procure,  counsel,  aid.  or  abet 
the  commission  of  the  said  offences,  or  of  any  of  them,  or  shall  forcibly  rescue  any  person 
oemg  iQwtully  in  custody  of  any  officer  or  other  person,  for  any  such  offences;  every  person 
so  offending,  being  thereof  lawfully  convicted,  shall  be  ndjudged  guilty  of  felony,  and  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transponed  beyond  the  seas  for  life,  or  for  such 
S;r^  .«Ti,***'i".T®'ir?"'  *^"  ^¥  ^°""  »*»"^'  adjudge,  or  to  be  imprisoned  only,  or  im- 
S™e(Jding  seven^  ws  "  '  *"        common  gaol  or  house  of  correction  for  any  term  not 

(c)  2  C.  &  P.  252,  a^d  Add.  p.  iii.  and  1  M.  &  P.  402. 


663]  4  Carrington  &  Payne.  661 

to  kill  and  murder.     No  one  who  received  it  could  have  any  doubt  as  to  what 
the  writer  meant  to  threaten. 

The  prisoner  was  acquitted  on  the  facts  of  the  case. 
Justicey  and  Bwhy^  for  the  prosecution. 
Curvjoody  and  Carrington,  for  the  defence. 

[Attorneys — GoUter,  and  Ward.'\ 
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BEFORE  BfE.  BARON  BAYLST  AND  BfR.  BARON  QARROW. 


HERTFORD  ASSIZES. 

BEFORE   MR.   BARON  OARROW. 


REX  V.  WEBB  and  GODDARD.     March  3. 

A  prisoner,  when  before  the  committing  magistrate,  was  sworn  by  mistake,  he  being  supposed 
to  be  a  witness ;  as  soon  as  the  mistake  was  discovered,  the  deposition  which  was  begun 
was  destroyed  and  the  prisoner  cautioned.  After  this  he  made  a  statement : — Held,  that 
such  statement  was  receivable  in  evidence. 

The  prisoners  were  indicted  for  arson.  For  the  prosecution,  a  statement  made 
by  one  of  the  prisoners  before  a  magistrate  was  offered  in  evidence ;  and  the 
committing  magistrate  was  called  to  prove  it.  He  stated  upon  cross-examination, 
that  when  this  prisoner  was  first  brought  before  the  magistrate,  it  was  thought 
he  had  appeared  as  a  witness,  and  by  mistake  he  was  sworn ;  but  it  being  dis« 
eovered  that  he  was  one  of  the  accused  persons,  the  deposition  which  had  been 
commenced  was  torn.  The  prisoner  subsequently  made  a  statement,  after  having 
been  cautioned  by  the  magistrate ;  and  that  statement  was  now  offered  in  evidence. 

Ri/land,  for  the  prisoners,  objected  to  this  being  received  in  evidence.     The 

whole  examination  before  the  magistrate  was  but  one  transaction ;  and  an  oath 

having  been  administered  to  him,  it  was  binding  during  the  whole  inquiry  : — 

*5r^1    "^^^^  statement,  therefore,  was  to  be  considered  as  '^'having  been  made 

-'  upon  oath,  and  consequenVj  was  not  receivable  in  evidence. 

Garrow,  B.  What  was  first  taken  down  and  afterwards  destr(  yed  does  not 
prejudice  the  prisoner;  we  do  not  know  what  he  said;  it  is  as  if  it  never  had 
existed. 

The  evidence  was  received  and  the  prisoners  were  convicted. 

AdolphuSy  and  Dowlingy  for  the  prosecution. 

Rylandy  and  Robinson,  for  the  prisoners. 
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MAIDSTONE  ASSIZES. 

BEFORE   MB.   BABON   GABBOW. 


REX  V,  COLLISON.     March  16. 

Two  private  watchmen,  seeing  the  prisoner  and  another  person  with  two  carts  laden  with 
apples,  went  up  to  them,  intending,  as  soon  as  they  could  get  assistance,  to  secure  them; 
one  of  the  watchmen  walked  beside  the  prisoner,  and  the  other  watchman  beside  the  othtr 
person,  at  some  distance  from  the  prisoner.  The  other  person  wounded  the  watchman  wbo 
was  near  him : — Held,  that  the  prisoner  could  not  be  convicted  of  this  wounding  unless  ib« 
Jury  should  be  satisfied  that  the  prisoner  and  the  other  person  had  not  only  gone  out  with  a 
common  purpose  of  stealing  apples,  but  also  had  the  common  purpose  of  resisting,  with 
extreme  violence,  any  person  who  might  attempt  to  apprehend  them. 

The  prisoner  was  indicted  for  an  assault  and  wounding,  with  intent  to  mur- 
der. There  were  other  counts  in  the  indictment  varying  the  intent^  but  no  count 
charging  it  to  have  been  with  intent  to  resist  apprehension. 

It  appeared,  that  the  prosecutor  and  another  man,  on  the  night  mentioned  in 
the  indictment,  had  been  employed  by  a  gentleman  named  Rider,  as  watchmen 
about  his  premises ;  and  that,  in  the  course  of  the  night,  they  saw  two  carts 
driven  by  the  prisoner  and  another  man,  which  contained  apples;  and  thai, 
suspecting  them  to  have  been  stolen,  they  walked  on  with  the  prisoner  and  his 
companion,  intending  to  accompany  them  until  they  could  obtain  assistance  to 
take  them  into  custody.  The  prisoner  and  one  of  the  watchmen  walked  at 
some  distance  from  the  others,  *and  while  they  were  so  goin^  along,  the  r^z^g 
prisoner's  companion  stepped  back,  and  with  a  bludgeon  which  .he  carried  *- 
with  him,  struck  and  wounded  the  watchman  with  whom  he  had  been  walking, 
and  inflicted  on  him  several  most  severe  bruises. 

Gabbow,  B.  To  make  the  prisoner  a  principal,  the  Jury  must  be  satisfied, 
that,  when  he  and  his  companion  went  out  with  a  common  illegal  purpose  of 
committing  the  felony  of  stealing  apples,  they  also  entertained  the  common 
guilty  purpose  of  resisting  to  death,  or  with  extreme  violence,  any  persons  who 
might  endeavour  to  apprehend  them ;  but  if  they  had  only  the  common  purpose 
of  stealing  apples,  and  the  violence  of  the  prisoner's  companion  was  merely 
the  result  of  the  situation  in  which  he  found  himself,  and  proceeded  from  the 
impulse  of  the  moment,  without  any  previous  concert,  the  prisoner  will  be  enti^ 
tied  to  an  acquittal.  Verdict — Not  guilty. 

Clarkson,  and  Rider,  for  the  prosecution. 

Ugpinasse,  for  the  prisoner. 

8ee  the  case  of  Rex  v.  Hawkins,  3  C.  &  P.  392»  and  the  authorities  there  cited. 


REX  V.  FAGG.     March  17. 

If  a  prisoner  is  brought  before  a  magistrate,  his  statement  ought  not  to  be  taken  till  the  ctI- 
dence  against  him  is  gone  through,  and  he  should  be  then  asked,  if  he  has  anything  to  say 
in  answer  to  the  charge. 

The  prisoner  was  indicted  for  arson. 

The  counsel  for  the  prosecution  offered  in  evidence  a  statement  in  writing 
made  by  the  prisoner  before  the  magistrates,  and  which  it  appeared  he  had  made 
before  the  evidence  in  support  of  the  charge  had  been  gone  through. 

Gabbow,  B.,  inclined  strongly  to  think  that  it  was  inadmissible.  His  Lord- 
ship  observed,  that  nothing  which  *a  prisoner  stated,  before  he  knew  f^raj 
What  the  evidence  against  him  was,  ought  to  be  used  to  criminate  him;  L 
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censared  the  practice  of  taking  snch  a  statement  from  a  prisoner,  who  should 
J  be  asked,  if  he  wished  to  say  anything  in  answer  to  the  charge,  when  he 
1  heard  all  that  the  witnesses  in  support  of  it  had  to  say  against  him. 
His  Lordship,  however,  admitted  the  evidence,  but  expressed  his  doubts  as  to 
legality.  The  prisoner  was  acquitted. 

idolphtts,  and  Bakery  for  the  prosecution. 
Clarkson,  for  the  prisoner. 


€8]     •NORFOLK  SPRING  CIRCUIT.     1831. 


BEFOBB  MR.   JU8TI0E  aASBLSS  AND  MR.   JU8TICR  ALDER80K. 


BUCKINGHAM  ASSIZES. 

BBFORB  MB.   JTTSTIOE  ALDER80N. 


WELLS  V.  HEAD.     AylesUry,  March    . 

^he  owner  of  sheep  in  a  field  which  had  been  worried  by  a  dog,  shot  the  doff  whea  in  anoihci 
field  at  some  distance  ofT: — Held,  in  an  action  by  the  owner  of  the  dog,  that  the  defendant 
was  not  justified  in  the  act  of  shooting,  as  it  was  not  done  in  protection  of  his  property. 

Action  for  shooting  the  plaintiff's  dog.  It  was  proved,  that  the  dog  had 
rorried  some  sheep  belonging  to  the  defendant ;  but  it  appeared  that  he  had 
3ft  the  field  in  which  the  sheep  were,  had  crossed  an  adjoining  dosC;  and  was  in 
i  third  when  the  defendant  shot  him. 

Aldebson,  J.,  said,  that  whatever  the  provocation  to  shoot  the  dog  might 
38,  jet  the  verdict  mnst  pass  for  the  plaintiff,  for  it  was  clear  that  the  dog  was 
aot  shot  in  protection  of  the  defendant's  property,  as  it  was  after  he  had  lefi 
the  field  in  which  the  sheep  were.  But,  though  there  could  not  be  a  verdict 
%r  the  defendant,  the  habits  of  the  dog  might  be  considered  in  mitigation  of 
images.    Verdict  for  the  plaintiff.  Damages — One  Guinea. 

Storks,  Serjt.,  and  Bligh,  for  the  plaintiff. 
Kelly p  anl  Prcted,  for  the  defendant. 

[Attorneys — FarcheU,  and  James."] 


»      • 


^69]  *CAMBRIDaE  ASSIZES. 

BBFOBB  bib.  JtTSTIOE  ALDEBSOIT. 


REX  V.  WILLIAM  SMITH.    Iforc*  15. 

An  indictment  for  setting  fire  to  a  barge,  the  property  of  another,  ought  to  oontaio  an  aver 

ment  that  it  was  done  with  intent  to  injure  the  owner. 

Thb  prisoner  was  indicted  for  having  wilfully  and  malidoiuly  act  fire  to  a 

8i2 
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barge,  the  property  of  Heniy  Steyens.    There  was  no  averment  that  the  pruooor 
•did  it  with  intent  to  prejudice,  &c.(a) 

Alderson,  J.,  was  of  opinion  that  such  an  averment  was  necessary. 

(runntng,  for  the  prosecution,  submitted  that  the  indictment  was  suffideot 
without  it,  and  refen^,  in  support  of  his  opinion,  to  the  form  in  Arehbold's 
Criminal  Law,  in  which  no  such  allegation  was  contained.(&) 

Alderson,  J.,  observed,  that  at  least  it  would  have  been  safer  to  have  had 
it ;  but  said,  that  he  would  confer  with  Mr.  Justice  Guselee  on  the  point,  and  if 
he  agreed  with  him,  he  would  reserve  the  case  for  the  opinion  of  the  Judges. 

Mr.  Justice  Gaselee,  on  being  consulted,  was  of  opinion  that  the  indiet- 
ment  was  insufficient.     But  the  Jury  ^acquitted  the  prisoner  upon  the  r^xrn 
merits,  and  therefore,  any  further  consideration  of  the  point  became  on-  ^ 
necessary.(c) 

Gunning,  for  the  prosecution. 

Smith,  for  the  prisoner. 

(a)  By  the  Btat.  7  &  8  Geo.  4^  c.  30,  b.  9,  it  is  enacted,  that  "  if  any  person  ahall  unlawfoU) 
and  malicioaaly  set  fire  to,  or  m  anywise  destroy  any  ship  or  vessel,  whether  the  same  be 
complete  or  in  an  unfinished  state,  or  shall  unlawfully  and  maliciously  set  fire  to,  cast  awaj, 
or  in  anywise  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice  any  owner  or  part 
owner  of  such  ship  or  vessel,  or  of  any  goods  on  board  the  same,  or  any  person  that  hath 
underwritten  or  shall  underwrite  any  policy  of  insurance  upon  such  ship  or  vessel,  or  on  the 
freight  thereof,  or  upon  any  goods  on  ooard  the  same,  every  such  oflenaer  shall  be  guilty  of 
felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  lelon." 

ib)  See  title  "  Argon,'*  p.  175;  but  see  also  Jervis's  edit.  p.  261. 

(e)  Mr.  Justice  Alderson  intimated,  that,  if  the  prisoner  had  been  convicted,  he  should  have 
reserved,  for  the  opinion  of  the  Judges,  the  question  whether  a  barge  was  a  vessel  within  the 
meaning  of  the  act  of  parliament.    &e  Rex  v.  Bowyer,  antet  p.  559. 


NORFOLK  ASSIZES. 

BEFORE  BfE.  JUSTICE  ALDERSON. 


REX  V.  PARRATT.     TKetford,  Martk  17. 

The  captain  of  a  vessel  said  to  one  of  his  sailors  suspected  of  having  stolen  a  watch — "  That 
unfortunate  watch  has  been  found,  and  if  you  do  not  tell  me  who  your  partner  was,  I  will 
commit  you  to  prison  as  soon  as  we  get  to  Newcastle— You  are  a  damned  villain,  and  the 
gallows  IS  painted  in  your  face :" — Held,  that  a  confession  made  by  the  sailor  after  this  threat 
was  not  receivable  in  evidence  on  his  trial  for  the  felony. 

The  prisoner  was  charged  with  having  robbed  John  Field  of  his  watch  at 
Clay-next-the-sea.  It  appeared  that  he  was  a  mariner  on  board  a  yessel  called 
the  Abeona,  belonging  to  Newcastle.  The  watch  was  fonnd  by  the  mate  of  the 
vessel  concealed  in  the  cable,  and  ^ven  by  him  to  the  captain.  Two  hours  after 
this,  the  captain  said  to  the  prisoner — ''  Parratt,  that  unfortunate  watch  has 
been  found,  and  if  you  do  not  tell  me  who  your  partner  was,  I  will  commit  you 
to  prison  as  soon  as  we  get  to  Newcastle.  You  are  a  damned  villain,  and  the 
gallows  is  painted  in  your  face.''  Upon  this  the  prisoner  made  a  oonfessioD, 
which  Prestony  for  the  prosecution,  proposed  to  offer  in  evidence. 

Palmer,  for  the  prisoner,  submitted  that,  after  such  a  threat^  no  statement 
of  the  prisoner's  could  be  received. 

Alderson,  J.,  was  of  that  opinion,  and  the  confession  was  not  admitted. 

I^^eston,  for 'the  prosecution. 

Palmer,  for  the  prisoner. 
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*571]  •REX  V.  ELIZABETH  PQWELS. 

A  prisoner  w»  indicted  for  mixing  sponge  with  milk,  and  administering  it  with  intent  tn  poi- 
son. The  indictment  was  held  maufiicient,  because  it  did  not  aver  that  the  sponge  was  of  a 
deleterious  or  poisonous  nature. 

The  prisoner  was  indicted  for  hayins  mixed  a  quantity  of  sponge  (cut  into 
small  pieces)  with  milk,  and  given  it  to  ner  husband,  with  intent  to  poison  him. 

An  objection  was  taken  to  the  indictment,  on  the  ground  that  it  did  not  set 
forth  that  the  sponge  was  of  a  deleterious  or  poisonous  nature. 

The  learned  Judge  was  of  opinion  that  the  objection  was  good,  and  the  pri- 
soner was  acquitted. 


REX  V.  QUINCH. 


It  is  the  duty  of  a  coroner  in  a  case  of  death  occurring  in  a  pugilistic  encounter,  to  examine  a 

surgeon  as  to  the  cause  of  the  death. 

The  prisoner  was  indicted  for  the  manslaughter  of  W.  Abel.  It  appeared 
that  the  prisoner  and  the  deceased  quarrelled,  and  the  deceased  provoked  the 
prisoner  to  fight.  After  they  had  fought  several  rounds,  the  deceased  fell,  was 
conveyed  away,  and  soon  i^r  died,  before  any  surgeon  arrived  to  give  him 
assistance.  An  inquest  had  been  held  upon  the  body,  but  no  surgeon  was  ex- 
amined before  the  coroner. 

Alderson,  J.,  animadverted  on  this  omission  on  the  part  of  the  coroner,(a) 
and  observed,  that,  in  the  absence  of  the  testimony  of  the  surgeon,  it  was  im- 
possible to  say  to  what  cause  the  death  of  the  deceased  was  to  be  attributed. 

The  prisoner  was  acquitted. 

(d)  We  were  subsequently  informed  that  a  surgeon  was  in  attendance  at  the  inquest,  but, 
being  anxious  to  be  set  at  liberty,  was  allowed  to  depart  to  attend  to  his  professional  duties. 


W2]      •OLD  BAILEY  MAY  SESSION.     1831. 

BEFORE  MB.  JUSTICE  LITTLIDALE,  AMD  MR.   JUSTICE  B08ANQUBT. 


BEX  V.  WILLIAM  PEAKSON.    May  17. 

A  person  emplojred  at  a  receiving-house  of  the  General  Post- Office,  to  clean  boots,  &c.,  and* 
to  assist  in  tying  up  the  letter-bag,  is  not  a  servant  of  the  post-office,  within  the  stat.  52  Geo, 
3,  c.  143,  s.  2. 

A  receiving  house  is  not  a  vost-qfiee  within  that  statute,  but  it  is  "a  place  for  the  receipt  of 
letters ;     and  the  whole  snop  is  to  be  considered  as  the  "place  for  the  receipt  of  letters, 
and  not  the  mere  letter-box ;  and  therefore,  if  a  person  take  a  letter  and  put  it  on  the  shop 
counter  of  the  receiving  house,  or  give  it  to  one  of  the  persons  belonging  to  the  shop  there, 
that  is  putting  the  letter  into  the  post. 

In  an  indictment  on  this  stat.  it  was  alleged,  that  a  letter  was  "  to  be  delivered  at  T.*'  The 
letter  was  addressed  *'  T.  A<m«e,'*  which  was  a  house  in  the  parish  of  T.: — Held,  sufficient. 

To  constitute  the  offence  of  stealins  a  letter  from  a  place  for  tne  receipt  of  letters  under  sect. 
3  of  (his  act,  it  is  essential  that  the  letter  should  be  carried  out  of  the  shop  which  was  the 
place  for  the  receipt  of  letters ;  and,  therefore,  if  a  person  take  a  letter  and  steal  its  contents, 
without  taking  the  letter  out  of  the  shop,  that  ia  not  an  offence  within  this  section  of  the  act 
of  parliament. 

Indictment  on  the  stat.  62  G^.  8,  e.  148.(a)    The  firU  count  stated  thai 

(a)  By  the  stat.  52  Geo.  3,  e.  143,  a.  8,  it  is  enacted — "  That  if  any  deputy,  clerk,  agent, 
letter  carrier,  post-boy,  or  rider,  or  any  other  officer  or  person  whatsoever,  employed  hj  ot 
under  the  Post  Office  of  Great  Britain,  in  receiving,  stamping,  aorting,  charging,  carrying, 
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the  prisoner  was  employed  by  and  *under  the  Oeneral  Post  Office  of  p^r-*: 
Great  Britain,  in  receiving  letters  brought  to  a  certain  receiving  house,  *-  *^ 
situate  in  the  Middle  Temple ;  and  that,  on  the  19th  of  April,  1  Will.  4,  a  lettei 
containing  ten  bank  notes,  of  the  value  of  lOZ.  '''each,  came  to  the  hands  r^c-fj 
of  the  prisoner,  while  he  was  so  employed,  and  that  he  did  feloniously  *-  ' 
secrete  and  embezzle  the  same.  In  this  count  the  notes  were  stated  to  be  the 
property  of  Messrs.  Grosling.  The  second  count  was  similar,  except  that  it  charged 
the  prisoner  with  stealing  the  notes  out  of  the  letter.  The  O^ird  and  fourth 
counts  were  similar  to  the  first  and  second,  stating  the  notes  to  be  the  property 
of  John  FoUiott  Powell.  The  fifth  and  sixth  counts  were  similar  to  the  thiid 
and  fourth,  except  that  they  stated  the  notes  to  have  been  in  a  packet  instead 
of  a  letter.  The  seventh  count  charged  the  prisoner  with  stealing  from  and  out 
of  a  certain  post-office,  situate,  &c.,  a  certain  other  letter  which  had  been  put  into 
the  said  post-office,  '<  to  be  delivered  to  a  certain  person  at  Turvey,  in  the  county 
of  Bedford,  to  wit,  John  FoUiott  Powell.^'  The  eighth  count  was  exactly  the 
same  as  the  seventh,  except  that,  for  the  words  "  post-office,''  the  words  '<  place 
for  the  receipt  of  letters,"  were  substituted.  The  ninth  and  tenth  countfi  were 
similar  to  the  seventh  and  eighth,  only  charging  the  thing  stolen  to  be  a  packet 
The  seventh f  eighth,  ninth,  and  tenth  counts  did  not  state  the  prisoner  to  have 
been  in  the  employ  of  the  Post-office.  The  eleventh  and  ttcel/th  counts  were  com- 
mon larceny  counts  for  stealing  the  notes ;  the  former  laying  the  property  in  Mr. 
FoUiott,  the  latter  in  Messrs.  Gosling. 

Before  the  case  was  gone  into,  Denman,  A.  G-.,  abandoned  all  the  counts 
which  were  framed  on  sect.  2  of  the  act  of  parliament,  (6)  and  relied  on  those 
which  were  framed  under  the  third  section  of  the  stotute,  (c)  stating  that  it 
might  be  doubted  whether  a  receiving  house  was  a  post-office. 

conveying  or  delivering  letters  or  packets,  or  in  any  other  business  relating  to  the  said  office, 
shall,  after  the  passing  of  this  act,  secrete,  embezzle,  or  destroy  any  letter  or  packet,  or  bag 
or  mail  of  letters  with  which  he  or  she  shall  have  been  intrusted  in  consequence  of  such  era 
ployment,  or  which  shall  in  any  other  manner  have  come  to  his  or  her  hands  or  possession, 
whilst  so  employed,  containing  the  whole  or  any  part  or  parts  of  any  bank  note,  bank  post  bill, 
bill  of  exchange,  exchequer  bm.  South  Sea  or  East  India  bond,  dividend  warrant,  either  of  the 
Bank,  South  Sea,  East  India,  or  any  other  company,  society  or  corporation,  navy  or  victual- 
ling, or  transport  bill,  ordnance  debenture,  seaman's  ticket,  state  lottery  ticket  or  certificate, 
bank  receipt  for  payment  on  any  loan,  note  of  assignment  of  stock  in  the  funds,  letter  of  attor 
ney  for  receiving  annuities  or  dividends,  or  for  selling  stock  in  the  funds,  or  belonging  to  anj 
company,  society  or  corporation,  American  provincial  bill  of  credit,  goldsmith's  or  banker*s 
letter  of  credit,  or  note  for  or  relating  to  the  payment  of  money,  or  other  bond  or  warrant, 
draft,  bill,  or  promissory  note  whatsoever  for  the  payment  of  money;  or  shall  steal  and  take 
out  of  any  letter  or  packet  with  which  he  or  she  shall  have  been  so  intrusted,  or  which  shall 
have  so  come  to  his  or  her  hands  or  possession,  the  whole  or  any  part  or  parts  of  any  such  bank 
note,  bank  post  bill,  bill  of  exchange,  exchequer  bill.  South  Sea  or  East  India  bond,  dividend 
warrant,  either  of  the  Bank,  South  Sea,  East  India,  or  any  other  company,  society,  or  corpo- 
ration, navy  or  victualling  or  transport  bill,  ordnance  debenture,  seaman's  ticket,  state  lottery 
ticket  or  certificate,  bank  receipt  for  payment  of  any  loan,  note  of  assignment  of  stock  in  the 
funds,  letter  of  attorney  for  receiving  annuities  or  aividends,  or  for  selling  stock  in  the  funds, 
or  belonging  to  any  company,  society  or  corporation,  American  provincial  bill  of  credit,  gold- 
.smith's  or  banker's  letter  ot  credit  or  note  for  or  relating  to  the  payment  of  money,  or  other 
bond  or  warrant,  draught,  bill,  or  promissory  note  whatsoever  for  the  payment  of  money; 
every  person  so  ofFending,  being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and 
■hall  suffer  death  as  a  felon,  without  benefit  of  clergy." 

By  sect.  3  of  the  same  stat.  it  is  enacted — "  That  if  any  person  shall,  after  the  passing  of 
this  act,  steal  and  take  from  any  carriage,  or  from  the  possession  of  any  person  employed  to 
convey  letters  sent  by  the  post  of  Great  Britain,  or  Grom  or  out  of  any  post  office,  or  house  or 
place  for  the  receipt  or  delivery  of  letters  or  packets,  or  bags  or  mails  of  letters  sent  or  to  be 
sent  by  such  post,  any  letter  or  packet,  or  bag,  or  mail  of  letters,  sent  or  to  be  sent  by  socb 
post,  or  shall  steal  and  take  any  letter  or  packet  out  of  any  such  bag  or  mail,  every  person  so 
ofTending,  and  being  thereof  convicted,  shall  be  adjudgea  guilty  of  felony,  and  shall  sufler 
death  as  a  felon,  without  benefit  of  clergy ;  and  such  ofTences  snail  and  may  be  inquired  of, 
tried,  and  determined,  either  in  the  county  where  the  ofience  shall  be  committed,  or  where 
the  party  shall  or  may  be  apprehended." 

It  should  be  observed  that,  under  sect.  3,  it  is  not  essential  that  the  letter  ahould  contain  any 
thing  valuable,  or  that  the  party  should  be  at  all  connected  with  the  Post  Office,  both  of  wfach 
are  necessary  to  constitute  the  offences  created  by  sect.  2.  In  the  case  of  Rex  «.  Brown,  R. 
Sl  R.  C.  C.  R.  32,  n.,  it  was  held,  that  a  person  who  has  an  employment  in  the  Post  Office 
may  be  convicted  of  stealing  a  letter  under  sect.  3  of  this  act. 

(«)  These  were  the  first  six  counts  of  the  indictment. 

(Jki  These  were  the  seventh  and  eighth  counts^ 
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It  appeared  tbk.t  Mr.  Abram,  by  wbom  the  prisoner  had  been  employed  as  a 
^'STS!  ^^^^^^^  ^^  clean  boots  and  shoes,  &c.,  '''carried  on  the  business  of  a  law 
-■  stationer,  at  a  shop  in  Middle  Temple  Lane,  that  being  a  receiving  housa 
of  the  General  Post  Office.  It  also  appeared,  that  the  prisoner  used  to  assist  is 
tying  up  and  sealing  the  post-office  bag.  It  was  proved,  that,  on  the  I9th  of 
April,  Messrs.  Qosling  sent  ten  bank  notes  of  10/.  each,  in  a  letter,  addressed 
— "  J.  F.  Powell,  Esq.,  Turvey  House,  Newport  Pagnell ;"  and  one  of  theif 
clerks  stated,  that  he  took  this  letter  to  Mr.  Abram's  shop,  but  whether  he  put 
it  into  the  letter-box,  or  gave  it  to  a  person  in  Mr.  Abram's  shop,  he  was  not 
certain ;  but  he  stated  the  latter  to  be  his  usual  practice.  The  letter  never 
reached  Mr.  Powell ;  and  on  the  22d  of  April,  one  of  the  10/.  notes  was  found 
in  a  boot,  in  a  room  of  a  house  opposite  to  Mr.  Abram's  shop,  in  Middle  Tern- 

gle  Lane,  in  which  it  was  the  prisoner's  duty  to  clean  the  boots  and  shoes  of 
(r.  Abram  and  his  &mily.    This  note  the  prisoner  acknowledged  having  put 
into  this  boot. 

C,  PhiUipSj  for  the  prisoner.  The  Attorney-General  has  admitted,  that  those 
counts  of  the  indictment  which  charge  the  prisoner  as  a  servant  of  the  Post 
Office,  cannot  be  sustained.  Mv  first  objection  as  to  the  rest  of  the  case  therer* 
fore  is,  that  there  is  a  variance  between  the  indictment  and  the  evidence.  It  is 
proved  that  the  letter  was  addressed  to  Mr.  Powell  at  Turvey  House ;  now  the 
indictment  states  it  to  be  Turvey^  and  not  Turvey  House. 

Denman,  A.  G.  The  eighth  count  states,  that  the  letter  was  to  be  delivered 
to  a  certain  person  at  Turvey  in  the  county  of  Bedford,  to  wit,  John  Folliott 
PoweU. 

Mr.  Powell,  being  recalled,  said,  that  his  house  was  called  Turvey  House,  and 
that  it  was  in  the  parish  of  Turvey,  but  that  it  was  about  a  quarter  of  a  mile 
from  the  village  of  that  name. 

*^7ft1       *^^'  Justice  LiTTLSDALX.     Suppose  a  letter  directed  No    1,  New 
-*  Square,  Lincoln's  Inn,  would  it  not  be  sufficient  to  state  that  it  was  to 
be  sent  to  Lincoln's  Inn  ? 

C,  PhiUtps,  The  next  objection  is,  that  this  is  charged  as  the  stealing  of  a 
letter  out  of  the  receiving  house.  Now,  I  take  it  that  nothing  is  more  clear, 
that  the  removal  from  the  house  must  be  complete ;  and  if  the  Jury  should 
think  that  the  prisoner  opened  the  letter  in  Mr.  Abram's  shop,  and  stole  ths 
contents,  that  will  not  be  enough.  This  is  like  the  case  of  Rex  v,  Thompson, 
where  it  was  held,  that,  to  constitute  a  stealing  fronoL  the  person,  the  removal  of 
the  property  must  be  complete  j  although,  to  constitute  a  simple  larceny,  the 
smallest  removal  is  sufficient,  (a) 

Mr.  Justice  Littledale.     This  is  a  question  that  must  be  left  to  the  Jury. 

C.  Phillips.     There  is  a  third  objection.     To  constitute  this  offence,  it  is 

essential  that  the  letter  should  have  been  put  into  the  post.    Now,  here,  the 

witness  does  not  know  whether  he  did  not  go  into  the  shop,  and  give  it  into 

i^frj^j-^  some  person's  hand ;  and  I  contend,  that  unless  the  ^letter  found  its  way 

^  into  the  letter-box  or  letter-bag,  it  will  not  bo  sufficient. 

Mr.  Justice  Littledale.  If  the  banker's  clerk  took  the  letter  and  laid  It 
on  Mr.  Abram's  counter,  or  if  one  of  the  persons  belonging  to  the  shop  received 
it  into  his  hand,  I  think  it  is  enough ;  I  look  on  the  whole  room  as  the  place  for 
receiving  letters,  and  not  the  mere  box. 

The  prisoner  was  called  on  for  his  defence. 

(a)  In  the  case  of  Rex  v.  Walsh,  R.  dt  M.  C.  C.  R.  14,  the  prieoner  had  lifted  up  a  bag 
fifom  the  bottom  of  the  boot  of  a  ooach,  but  was  detected  before  he  had  got  it  oat.  It  did  not 
appear  that  it  had  been  entirely  removed  from  the  ploce  it  had  ot  first  occupied  in  the  boot,  bat 
the  raisinff  it  from  the  bottom  had  completely  removed  each  part  of  it  from  the  apace  that  ape- 
cific  part  had  occupied.  This  was  held  to.be  a  sufficient  asportation  to  constitute  a  simple  lar» 
eeny.  In  the  case  of  Rex  v.  Thompson,  Id.  78,  which  was  an  indictment  for  larceny  /ram  tkt 
persoHt  the  prosecutor  had  secured  his  pocket-book  in  an  inside  front  pocket  of  his  coat :  ba 
felt  a  hand  between  his  coat  and  waistcoat,  and  his  pocket-book  was  just  lifted  out  ot  hia 
pocket,  when  he  forced  the  book  down  again  into  his  pocket.  This  was  held  to  be  not  enough 
to  constitute  a  ttealing  from  the  penoHt  but  was  sumcient  to  constitute  a  simple  larceny,  and 
judgment  was  given  accordingly. 
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Mr.  Justice  LittIiSDALE  (in  summing  up).  I  think  that  there  is  no  eTidence 
to  show  that  the  prisoner  was  a  servant  of  the  Post  Office ;  and  it  also  appears 
to  me,  that  this  place  was  not  a  post  office  within  the  meaning  of  the  act  of  par- 
liamenty  hut  that  it  was  a  place  for  the  receipt  of  letters.  In  these  receiTiDg 
houses  there  is  always  a  letter-hoz ;  but  if  a  person  chooses  to  go  into  the  shop, 
and  lay  his  letter  down  on  the  counter,  I  think  that  is  sufficient  to  satisfy  the 
act  of  parliament,  as  I  consider  the  whole  shop  as  the  ''  place  for  the  receipt  of 
letters."  This,  therefore,  would  support  the  eighth  count  of  this  indictment. 
There  was  also  an  objection  raised,  that  the  indictment  stated  that  this  letter 
was  to  be  delivered  at  Turvey,  whereas  the  direction  upon  it  is  Turvey  House : 
we  think  that  there  is  nothing  in  that  objection ;  for  if  it  is  to  be  delivered  at 
Turvey  House,  that  is  a  delivery  at  Turvey,  as  Turvey  House  is  in  the  parish  of 
Tui^ey.  Another  objection  was,  that  there  is  no  evidence  that  the  prisoner  ever 
took  the  letter  out  of  the  shop.  That  I  think  is  a  question  for  your  consideratioo 
Before  you  can  convict  the  prisoner  upon  the  eighth  count  of  this  indictment,  jou 
must  be  satisfied  that  he  took  the  letter  out  of  the  shop ;  you  will  therefore 
consider  whether  he  opened  the  letter  in  the  shop,  or  whether  he  took  the  letter 
out  of  the  house  to  the  room  in  the  other  house,  in  which  he  cleaned  shoes,  and 
opened  it  there.  One  would  think  he  would  hardly  *have  opened  the  r^c^^^ 
letter  in  Mr.  Abram's  shop,  where  he  might  have  been  seen,  when  he  *- 
could  so  easily  have  taken  it  to  the  other  house,  and  have  opened  it  so  much 
more  privately.  With  respect  to  the  notes,  you  will  consider  whether  the 
prisoner  stole  them.  With  reference  to  this,  we  find  that  he  used  to  assist  in 
tying  up  the  letter-bag,  and  that  shortly  afterwards  he  put  one  of  the  notes  into 
a  boot.  If  you  think  he  stole  the  notes,  you  must  at  ail  events  find  him  guilty 
of  the  larceny ;  and  then  you  must  consider  whether  he  opened  the  letter  in  Mr. 
Abram's  shop,  or  whether  he  took  the  letter  out  of  the  shop  and  opened  it 
elsewhere ;  and,  if  the  latter,  it  will  be  your  duty  also  to  convict  him  of  the 
other  part  of  the  charge. 

Verdict — Guilty  of  stealing  the  101.  note  which  was  found  in  the  boot, 
and  not  guilty  of  the  residue  of  the  charge. 

Denman,  A.  G.,  Gwmeyy  Shipherd,  and  R,  Scarlett ,  for  the  prosecution. 

C.  PhiUipSj  for  the  prisoner. 

[Attorneys — Peacock^  and  Harmer.'\ 


It  being  afterwards  ascertained,  that  the  eleventh  and  twelfth  counts  did  not 
conclude — '^  against  the  form  of  the  statute,"  Mr.  Justice  Littludaus  said, 
that  the  judgment  must  be  respited.(a) 

(a)  Where  the  8tealini<  was  no  felony  at  comnioix  law,  but  is  made  so  by  statute,  it  is  nccfs- 
aary  that  the  indictment  should  conclude  amtra  formam  9tatMii  ;  but  Mrhere  the  offence  was  a 
felony  at  common  law,  and  a  statute  merely  increases  the  punishment,  as  in  the  cases  of 
horse-stealing,  sheep-stealing,  and  the  like,  it  ia  unnecessary.  See  Jerv.  Arch.  Cr.  Law,  p. 
52.  The  Stat.  7  Geo.  4,  c.  64,  s.  20,  enacts  that  no  judgment  upon  any  indictment  or  infdniift- 
tion  For  any  felony  or  misdemeanor  shall  be  stayed  or  ^reversed  '*  for  the  insertion  of 
the  words  '  against  the  form  of  the  Btatutt*  instead  of  the  words  '  against  the  form  of  [^579 
the  ttatutai'  or  vice  oerM."  That,  therefore,  would  be  onlv  an  objection  upon  de- 
murrer ;  but  this  enactment  doea  not  extend  to  cases  where  the  amtra  formam,  gtatuti  is  ottat- 
ted  altogether. 


BEFORE  THE  HONOURABLE  CHARLES  EWAN  LAW,  COMMON   8EBJKANT. 


REX  V.  DEELET. 

In  an  indictment  for  bigamy,  the  aecond  wife  was  described  as  *'  E.  C.  idu2ow.**    She 
fact  not  a  widow,  nor  had  ahe  ever  been  represented  or  reputed  to  be  so. — Held,  a  fatal 
nu'iance. 
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The  prisoner  was  indicted  at  the  February  Sessions,  1831,  for  feloniously 
intermarrying  with  *^  Elizabeth  Chant,  widow/'  his  former  wife  being  alive. 
.  The  first  marriage  was  proved,  and  it  was  proved  that  the  first  wife  was  alive. 
To  prove  the  second  marriage;  Elizabeth  Chant  was  called.  She  stated  that  she 
was  not  a  widow,  and  had  never  been  married  before  her  marriage  with  the  pri- 
soner ;  she  also  stated,  that  she  had  never  represented  herself  as  a  widow,  nor 
was  she  ever  treated  as  such,  nor  did  she  know  that  the  prisoner  had  described 
her  as  a  widow,  till  she  had  '<  the  marriage  lines.'' 

Prendergast,  for  the  prisoner,  object^,  that  this  was  a  fatal  variance.  The 
indictment  described  the  prosecutrix  as  a  widow,  which  in  fact  she  not  only  was 
not,  but  it  was  even  proved  that  she  had  never  been  known  as  a  widow,  or  repre- 
sented as  such. 

The  Common  Serjeant  reserved  the  point  for  the  consideration  of  the 
Judges,  and  the  prisoner  was  found  Guilty. 

"^5801       ^^^  ^^^  Common  Sebjeant  now  delivered  the  opinion  of  the 

^  ^Judges,  who  held  that  this  was  a  fatal  variance,  and  that  the  prisoner 
could  not  be  legally  convicted  on  this  indictment ;  and  that,  although  it  might 
have  been  unnecessary  to  have  given  any  addition  to  Elizabeth  Chant,  yet  a 
wrong  addition  was  fatal,  as  being  a  part  of  the  degigruUio  persome, 

Prendergastf  for  the  prisoner. 

In  the  case  of  Rex  v.  Tennent,  tried  before  Mr.  Jiutice  Lawrence,  O.  B.  1805,  the  prisoner 
was  indicted  for  a  burglary  in  the  house  of  Mr.  Shawe,  and  stealing  therein  money,  bank 
notes,  bills  of  exchange,  &c.,  to  the  amount  of  40002.  and  upwards ;  tne  property  was  laid  in 
Mr.  Shawe,  who  was  described  in  the  indictment  as  an  esquire.  Mr.  Shawe  stated  that  he 
was  an  attorney;  but  he  also  stated,  that  he  frequently  had  letters  and  papers  addressed  to 
him  in  the  name  of  **  Robert  Shawe,  Esquire  ;**  and  that  that  was  a  description  by  which  he 
was  known.  The  Learned  Judge  allowed  the  case  to  proceed,  and  the  prisoner  was  convictec 
and  executed.  Mr.  ^itmcy,  and  Mr.  Watson,  were  of  counsel  for  the  prosecution.  Mr.  Ai- 
letff  and  Mr.  Gleed,  for  the  defence. 

For  this  note,  we  are  indebted  to  the  kindness  of  one  of  the  learned  counsel  engaged  in  the 

ise 

See  also  the  case  of  Rex  v,  Ogilvie,  2  C.  dD  P.  230. 
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FIRST  SITTINGS  AT  WESTMINSTER,  IN  EASTER  TERM,  1881. 

BEFORE  MB.  JUSTICE  TAUNTON. 


COOPER  t;.  PHILLIPS.    Ajnil  22. 

A.  had  several  of  his  children  residing  in  a  house  distant  from  his  own,  in  the  charge  of  B.,  a 
servant :— 'Held,  that  if  an  accident  nappenod  to  one  of  the  children,  A.  was  liable  to  pay  for 
its  cure,  although  he  did  not' know  the  surgeon  who  was  called  in,  and  although  the  acci- 
dent might  have  arisen  firom  the  carelessness  of  the  servant  :^-HeId,  also,  that  if  0.,  the  ser- 
vant, becoming  ill  in  consequence  of  the  service,  call  in  C,  a  surgeon,  and  after  this  A.  send 
hie  own  surgeon,  and  the  wife  of  A.  know  of  C.'e  attendance,  and  expresses  no  disapproba- 
tion, A.  is  liable  to  pay  C.  for  this  attendance. 

A  servant  who  hurt  her  foot  in  getting  over  a  gate  called  in  a  surgeon,  who  was  not  the  regu- 
lar medical  attendant  of  the  family,  without  the  knowledee  of  her  master  or  miatress  :— 
Held,  that  the  master  waa  not  liable  to  pay  the  surgeon's  bill. 

Assumpsit  for  a  surgeon's  bill.  The  plaintiff's  claim  consisted,  y!r<f,  of  a 
sam  of  21,  2<.,  for  reducing  a  dislocation  of  the  wrist  of  one  of  the  defendant's 
children ;  secondf  of  a  sum  of  7s.  6d,  for  attending  a  servant  of  the  defendant, 
named  Ellen  Read,  who  had  hurt  her  ankle  in  getting  oyer  a  gate ;  and  Airdf 
of  a  sum  of  about  12/.,  for  attending  Susan  Panj;  who  had  acted  as  wet  nurse 
to  two  of  the  defendant's  children. 
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It  appeared  that  the  defendant  and  his  wife  resided  at  a  distance  of  about  a 
mile  and  a  half  from  a  house  near  the  Hegent's  Park,  in  which  the  youngest 
eight  of  their  children  were  living,  under  the  charge  of  Susan  Panyy  who  had 
acted  as  wet  nurse  to  two  of  their  youngest  children.  It  appeared  thtft  the 
defendant's  wife  was  in  the  habit  of  coming  to  see  the  children  three  or  four 
times  a  week,  but  no  evidence  Wf»  given  as  to  when  the  defendant  was  at  that 
house.  It  further  appeared,  that  the  youngest  child,  having  dislocated  its  wmfc| 
was  taken  to  *the  plaintiff,  who  reduced  the  dislocation,  and  performed  r^coA 
a  cure.  It  was  proved  that  the  defendant's  wife  knew  that  he  did  so,  ^ 
but  that  she  said  the  defendant  was  to  know  nothing  about  it. 

It  also  appeared  that  Susan  Parry  was  attacked  by  inflammation  of  the 
bowels,  which  the  medical  men  stated  arose  from  her  suckling  the  defendant's 
youngest  child,  she  having  only  just  before  weaned  another  child  of  the  defend- 
ant's, for  which  she  had  iJso  been  employed  as  wet  nurse.  .For  this  complaint 
she  was  attended  by  the  pliuntiff ;  but  it  was  admitted,  that  the  defendant  did 
not  know  the  plaintiff,  and  that  Mr.  Beny  was  the  surgeon  who  regolaily 
attended  the  defendant's  family.  It  was  also  proved,  that  the  defendant  had 
asked  Mr.  Berry  to  see  Susan  Parry,  and  had  sent  her  10s.  to  pay  for  medidnes, 
as  Mr.  Berry  was  a  consulting  surgeon.  Evidence  was  also  given  to  show  that 
the  defendant's  wife  knew  of  the  plaintiff's  attendance  on  Susan  Parry,  and  did 
not  express  any  disapprobation  of  it. 

Sir  J.  Scarlettj  for  the  defendant.  I  submit,  that  where  a  person  has  a 
regular  medical  man,  neither  his  servant  nor  even  his  wife  has  any  authority  to 
send  for  another  medical  man  without  his  direction.  It  is  clear,  that  the  defend- 
ant never  gave  any  authority  to  call  in. the  plaintiff;  for,  as  to  the  attendance 
on  the  child,  he  was  not  to  know  of  it ;  and  with  respect  to  Susan  Parry,  he 
sent  his  own  medical  man  to  see  her ;  and  he  gave  her  money  to  pay  for  medi- 
cines. No  servant,  as  I  submit,  has  a  right  to  send  for  what  medical  man  he 
pleases,  and  charge  his  master.  If  a  servant  is  taken  ill,  the  master  ought  to 
provide  proper  medical  attendance ;  and  it  is  reasonable  that  he  should  do  so. 
But,  though  I  admit  that  the  master  of  a  family  is  bound  to  provide  medical 
attendance  for  his  servants  and  his  family,  still  it  is  he  that  must  do  it,  and 
they  must  not  call  in  whomever  they  please  on  the  credit  *of  their  mas-  r«cgo 
ter.  I  do  not  mean,  that  if  an  accident  happens  to  a  person's  child  in  L 
the  street,  a  medical  man  must  not  be  called  in  immediately ;  but  that,  in  the 
case  of  an  illness  of  a  servant,  the  master  ought  to  be  informed  of  it. 

Grumey,  in  reply.  The  defendant  in  this  case  had  eight  of  his  children  at  a 
distance  from  his  own  -  residence ;  and  I  contend,  that  if,  on  an  emergency,  a 
wife,  or  even  a  servant,  send  for  a  medical  man,  that  medical  man  is  entitled  to 
be  paid.  Even  if  the  servant  carelessly  let  the  child  fell  out  of  her  arms,  and 
it  was  necessary  to  send  for  a  surgeon,  the  defendant  would  be  liable  to  pay  his 
bill.  It  is  said,  that  the  defendant  was  not  to  be  told  of  the  accident.  There 
is  no  proof  that  the  plaintiff  knew  of  that ;  but  this  he  knew,  that  the  defend- 
ant's wife  was  aware  of  his  attendance,  and  did  not  express  any  disapprobadon 
of  it.  As  to  the  charge  for  the  servant,  who  was  hurt  in  getting  over  a  gate,  I 
shall  abandon  that.  With  respect  to  that  part  of  the  case  which  regards  Sum 
Parry,  she  was  not  in  the  house  in  which  her  master  was,  and  when  ill  she  sent 
for  a  medical  man.  Now,  I  submit,  that,  in  point  of  law,  if  a  servant  be  taken 
ill  in  my  house,  more  especially  if  that  illness  was  caused  in  my  service,  I  am 
not  only  morally,  but  legally,  liable  to  pay  for  necessary  medicines  for  that 
servant. 

Mr.  Justice  Taunton.  As  to  the  charge  of  7«.  M,  tor  attending  Ellen  Betd, 
it  appears  to  me  that  the  plaintiff  has  not  made  out  hia  case ;  she  got  the  hurt 
in  getting  over  a  gate,  and  the  plaintiff,  who  was  not  the  regular  medical  man 
of  the  family,  did  not  attend  her  by  the  desire  of  the  defendant  or  his  wife; 
and,  for  anything  that  appears,  it  might  even  have  been  without  the  knowledge 
of  the  plaintiff  or  his  wife.  With  respect  to  the  charge  for  setting  the  wrist  d 
the  defendant's  child,  I  think  that  the  plaintiff  is  entitled  to  recover.    If  the 
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^nQjn  father  of  a  family  ^lives  at  a  distance  from  the  place  at  which  his  child- 
-^  ren  are,  and  puts  them  under  the  protection  of  servants^  I  am  of  o|  inion, 
that  if  any  accident  occurs  to  one  of  the  children,  even  from  tjbe  carelessness  of 
the  servant,  the  father  of  the  feunily  is  bound  to  pay  for  the  medical  attendance 
on  such  child.  With  respect  to  that  part  of  the  bill  which  relates  to  the 
attendance  on  Susan  Parry,  it  appears  that  her  illness  arose  in  the  defendant's 
service,  and  that  the  defendant  was  informed  of  it,  and  that  he  sent  Mr.  Berry 
to  see  her.  This  shows  that  he  considered  himself  liable  to  take  care  of  her  in 
this  illness ;  and  it  is  also  shown,  that  his  wife  knew,  and  did  not  disapprove  of 
the  plaintiff's  attendance ;  and  I  think  it  must  be  taken,  that  the  defendant's 
wife  had  the  general  superintendence  of  this  house.  It  therefore  appears  to  me, 
that,  for  this  part  also  of  the  charge,  the  defendant  is  liable. 

Verdict  for  the  plaintiff.     Damages — 10/. 

Gume^y  and  Herbert  Jones,  for  the  plaintiff. 

Sir  i/.  ScarleUj  and  Hvtckinton,  for  the  defendant. 

[Attorneys — E.  Pain,  and  Carhn,'] 

See  the  case  of  Sellen  v.  Norman,  anttt  p.  80,  and  the  authorities  there  cited. 
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TERM,  1881. 


BSFOaS  MB.   JtSTICE  TAUNTON. 


BEAMON  ».  ELLICE,  Esq.     AprU  30. 

If  the  carriage  of  A.  strike  against  the  cart  of  B.,  and  a  person  who  sees  it  demand  the  address 
of  the  owner  of  the  carriage,  the  address  given  by  a  person  in  the  carriage  is  admissible  in 
evidence  ;  but  a  statement  that  any  damage  done  will  be  paid  for  is  not  so. 

In  an  action  for  negligent  driving,  a  plan,  which  is  to  be  put  into  the  hands  of  the  witnesses, 
should  merely  show  the  street,  the  pavement,  the  turnings,  corners,  &c.,  and  not  the  sup- 
posed position  of  the  carriages;  but,  if  it  does  so,  the  Judge  will  not  allow  it  to  be  used. 

The  witnesses  had  been  all  ordered  out  of  Court,  but  one  of  them  came  into  Court  again,  and 
heard  the  evidence  of  another  witness.  The  witness  who  had  so  come  back  into  Court  was 
allowed  to  be  examined  as  to  such  facts  only  as  had  not  been  spoken  to  hy  any  other  witness. 

Case,  for  an  injury  done  to  the  plaintiff's  cart,  by  the  negligence  of  the  de- 
fendant's coachman,  m  driving  his  carriage.     Piea--^neral  issue. 

It  appeared  that  the  defendant's  carriage,  as  it  was  proceeding  through  I^ong 
Acre,  struck  against  the  plaintiff's  cart,  and  damaged  it,  and  also  broke  some  of 
the  cart  harness.  One  of  the  witnesses  for  the  plaintiff  ran  after  the  carriage^ 
in  which  were  some  ladies,  and  demanded  the  address  of  its  owner. 

Erskine,  for  the  defendant.  I  submit  that  what  these  ladies  said,  is  not 
evidence. 

Mr.  Justice  Taunton.     I  think  that  the  address  they  gave  is  evidence. 

The  witness. — ^They  gave  their  address,  44  Upper  Seymour  Street,  and  said^ 
that  any  damage  would  be  paid  for. 

Mr.  Justice  Taunton.     What  they  said  about  paying  for  the  damage  is  not' 
evidence. 

Gumeyj  for  the  plaintiff,  wished  to  put  into  the  hands  of  the  witnesses,  a 

plan  *  in  this  plan,  there  was  not  only  a  representation  of  the  street,  the  pave- 

j^^Q^^  ments,  &c.,  but  it  also  ^professed  to  represent  the  way  in  which  the  oar- 

J  riage  and  the  cart  came  into  collision ;  the  cart  being  represented  quite 

at  the  edge  of  the  street,  with  one  of  its  shafts  over  the  foot  pavement. 

Erskxne,  for  the  defendant^  objected  to  this  plan^  which  he  contended  was,  in 

8K 
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offeot,  a  leading  question ;  because,  it  was  asking  the  witnesses — ''  Did  not  tbe 
carriages  stand  in  those  positions  ?" 

Mr.  Justice  Taunton.  I  think  it  is  objectionable.  A  plan  should  show  the 
streets  and  the  pavements,  and  any  turnings  or  corners,  but  not  the  position  of 
the  carriages. 

Gumey.  I  have  seen,  in  cases  of  running  down  at  sea,  the  ships  represented 
on  the  plan. 

Ertkine,  In  those  cases  the  position  is  in  general  not  so  material,  and  the 
question  usually  is,  how  the  parties  ought  to  have  conducted  themselves  in  such 
a  state  of  circumstances. 

Mr.  Justice  Taunton.  *  This  is  too  much  of  a  picture.  I  think  I  ought  not 
to  receive  it. 

The  plan  was  not  used. 

The  witnesses  on  both  sides  had  been  ordered  out  of  Court;  however,  after  a 
short  time,  one  of  them,  named  Mary  James,  had  returned  into  Court,  and  had 
heard  another  witness  give  his  evidence. 

Ersldne,  for  the  defendant,  objected  to  her  being  examined. 

Gumey,  and  Greavesy  contrd.     She  is  called  to  speak  to  a  distinct  part  of 
the  case,  and  not  to  state  anything  which  has  been  spoken  to  by  any  other  wit- 
ness.    The  object  in  sending  witnesses  out  of  Court  is,  that  they  may  *not  r^co? 
all  say  just  the  same  thing,  because  they  have  heard  one  another  exa-   '- 
mined,  which  cannot  be  the  case  where  the  witness  speaks  to  entirely  new  &cts. 

Erskine,  K  the  rule,  that  a  witness  who  has  been  in  Court  cannot  be  exa- 
mined after  an  order  for  witnesses  to  go  out,  is  to  be  relaxed,  it  will  always  be  a 
question  whether  the  witness  comes  to  speak  to  a  new  fact  or  not. 

Mr.  Justice  Taunton.  My  difficulty  is  this :  A  witness  called  to  prove  new 
facts  might  be  induced  to  vary  his  evidence,  becau^  he  had  ascertained  that  a 
witness  whom  he  had  heard  examined  had  omitted  to  prove  some  particular  faci 
There  is  always  a  great  deal  of  time  lost  by  sending  the  witnesses  out  of  Court; 
and  I  think,  that,  in  general,  it  does  not  answer  any  good  purpose.  I  shall 
receive  the  evidence,  and  allow  Mr.  Ertkine  to  move  it. 

Erskine,  I  fear  that  I  cannot ;  the  Court  will  not  interfere  respecting  the 
admission  of  a  witness  after  such  an  order  as  this. 

Mr.  Justice  Taunton.  I  shall  give  you  leave  to  move  to  enter  a  nonsuit,  in 
case  the  Court  shall  think  that  I  ought  not  to  have  received  the  evidence  of  this 
witness,  (a) 

The  witness  was  examined  only  to  such  facts  as  had  not  been  spoken  to  by 
any  witness  that  had  previously  been  examined.(6) 

Verdict  for  the  plaintiff.     Damages — 3/.  lis. 

*  Garney,  and  GreaveSf  for  the  plaintiff.  r*5S8 

Erskine,  and  Bere,  for  the  defendant.  ^ 

[Attorneys — Moore,  and  SotcardJ] 

(a)  No  motion  for  a  nonsuit  was  ever  made. 

(6)  In  the  criminal  Courts  of  Scotland,  no  witness  is  allowed  to  be  present,  except  the  wit- 
ness under  examination.  And  the  same  rule  prevails  in  the  two  Houses  of  Parliament.  Tay> 
lor  V.  Lawson,  3  C.  &  P.  543;  in  which  case  Lord  Chief  Justice  Best  expressed  his  approba- 
tion of  this  practice. 

In  the  case  of  the  Attorney- General  «.  Bulpit,  9  Pr.  4,  it  is  said,  that,  in  the  Court  of  Ex- 
chequer, it  is  'I  a  sacred  and  inflexible  rule,  that,  wherever  there  is  an  order  of  the  Court  that 
the  witnesses  intended  to  be  examined  on  either  side  shall  remain  out  of  Court  during  the 
examination  of  the  other  witnesses,  if  any  person  who  may  give  material  evidence  be  present, 
'contrary  to  that  order,  he  cannot  on  any  account  be  permitted  to  be  examined." 

In  the  case  of  Pomeroy  v.  Baddeley,  which  was  tried  at  Exeter  (R.  &l  M.  430),  Mr.  Justice 
Littledale  allowed  ihe  attorney  in  the  cause  to  remain  in  Court,  although  he  was  to  be  a  wit* 
ness,  and  all  the  other  witnesses  were  ordered  out,  the  counsel  staling  that  he  could  not  go  oa 
without  his  assistance. 

In  the  case  of  Rex  v.  Webb,  3  Stark.  L.  of  Ev.  1733,  Best,  C.  J.,  held,  that,  if  a  witness 
remained  in  Court  after  an  order  for  all  witnesses  to  withdraw,  he  could  not  be  ezaioined, 
although  he  waa  the  attorney  in  the  cause.  But,  in  that  case,  it  does  not  appear  to  have  been 
mentioned  to  the  Court,  that  his  assistance  was  wanted  in  Court,  as  was  none  in  the  case  of 
Pomeroy  v.  Baddeley. 

However,  in  the  case  of  Rex  v.  Colley,  M.  &  M.  329,  which  was  a  case  of  burglary,  tried 
at  1  aunton,  the  witnesses  had  been  ordered  out  of  Court,  but  one  of  them  being  called  in  to 
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prodace  a  plan,  remained  in  Court,  and  heard  some  of  the  evidence ;  and  he  was  afterwards 
called  as  a  witness,  and  objected  to,  because  he  had  been  in  Court.  For  the  prosecution,  a 
cane  was  cited,  in  which  Bayley  and  Holroyd,  Js.,  had  held,  on  the  Northern  Circuit,  that  a 
witness  who  disobeyed  the  order  might  still  be  examined  ;  and  Littledale,  J.,  after  conferring 
with  Gaselee,  J.,  said,  that  it  depended  on  the  circumstances  of  the  case,  whether  such  a  wit- 
ness ought  to  be  examined, and  tnat  he  should  receive  this  witness. 

In  the  case  of  Rex  v.  Brown,  which  was  a  case  of  arson,  tried  at  Reading,  1831,  one  of  the 
prisoner's  witnesses  bad,  on  an  order  being  given  for  witnesses  to  leave  the  Court,  gone  oat, 
but  had  afterwards  come  into  Court  again ;  Patteson,  J.,  allowed  him  to  be  examined,  not- 
withstanding that  his  evidence  was  objected  to  on  the  part  of  the  prosecution. 


*^QQi      *THIRD  SITTINGS  AT  WESTMINSTER  IN  EASTER 
^^^J  TERM,  1831. 


BEFORE  MR.  JUSTIOE  TAUNTON. 


DOE  on  the  Demise  of  WILLIAMSON  v,  .DAWSON.    May  5. 

If  a  lessor  of  the  plaintifT  is  nonsuited  for  want  of  the  defendant's  confessing  lease,  entry,  and 
ouster,  the  Judge  will  not  grant  a  certificate  under  the  stat.  1  W.  4,  c.  70,  s.  30,  to  give  the 
lessor  of  the  plaintifT  immediate  possession,  unless  an  affidavit  stating  the  circumstances  of 
the  case  be  laid  before  him. 

Under  that  stat.  the  Judge  has  no  discretion  as  to  the  time  at  which  the  lessor  of  the  plaintiff 
shall  have  possession,  as  he  must  either  grant  a  certificate  to  enable  him  to  get  immediate 
possession,  or  let  the  case  take  its  regular  course. 

Ejectment,  to  recover  the  possession  of  a  house.  No  one  appeared  on  the 
part  of  the  defendant,  and  the  plaintiff  was  nonsuited;  because  the  defendant 
did  not  confess  lease,  entry,  and  ouster. 

Bodkin,  for  the  lessor  of  the  plaintiff,  applied  under^  the  stat.  1  Will.  4,  c. 
70,  s.  38,  for  a  certificate  to  entitle  the  lessor  of  the  plaintiff  to  recover  im- 
mediate possession.  He  stated  that  it  had  been  held  by  Mr.  Justice  Littledale, 
that  where  the  case  was  not  tried,  and  the  learned  Judge  therefore  knew  nothing 
of  the  circumstances  of  it,  it  was  necessary  that  an  affidavit  of  the  circumstances 
should  be  put  in.  He  also  stated,  that  he  had  an  affidavit,  by  which  it  appeared 
that  the  defendant,  Mrs.  Dawson,  had  occupied  the  house,  and  kept  it  as  a  house 
of  ill  fame ;  but  that,  since  the  Dringing  of  the  present  ejectment,  it  had  been 
shut  up  and  unoccupied,  and  was  deteriorated  in  value  by  being  so  shut  up. 

Mr.  Justice  Taunton.  Under  this  act  of  parliament,  there  does  not  appear 
to  be  any  discretion  in  the  Judge  as  to  the  time  when  the  possession  shall  be 
delivered.  He  must  either  grant  a  certificate  to  enable  the  lessor  of  the  plain- 
tiff to  get  into  immediate  possession,  or  the  case  must  take  its  regular  course. 
I  think  upon  that  affidavit  I  may  grant  the  certificate,  (a) 

Certificate  granted. 
«fiQm       *Bodkinj  for  the  lessor  of  the  plaintiff. 
^•'"J  [Attorney— /&%.] 

(a)  By  the  stat.  1  Will.  4,  c.  70,  s.  38,  it  is  enacted,  "  That  in  all  cases  of  trials  of  ejectments 
at  Nisi  Prius,  when  a  verdict  shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited 
for  want  of  the  defendant's  appearance  to  confess  lease,  entry,  or  ouster,  it  shall  be  lawful  for 
the  Judge  before  whom  the  cause  shall  be  tried,  to  certify  his  opinion  on  the  bsck  of  the 
record  that  a  writ  of  possession  ou^ht  to  issue  immediately,  and  upon  such  certificate  a  writ 
of  possession  may  be  issued  forthwith ;  and  the  costs  may  be  taxed  and  judgment  signed  and 
executed  afterwards  at  the  usual  time,  as  if  no  such  writ  had  issued;  provided  always,  that 
such  writ,  instead  of  reciting  a  recovery  b^  judgment,  in  the  form  now  in  use,  shall  recite 
shortly  that  the  cause  came  on  for  trial  at  Nisi  Prius,  at  such  a  time  and  place,  and  before  such 
a  Judge  (naming  the  time,  place,  and  Judge,)  and  that  thereupon  the  said  Judge  certified  his 
opinion  that  a  writ  of  possession  ought  to  issue  immediately.*' 
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SITTINGS  AT  WESTMINSTER,  AFTER  EASTER  TERM,  1831. 

BEJORE  LORD  TSNTERDEN,  C.   J. 


KNAPP  and  Another  v.  HASKALL.     May  10. 

If,  in  an  action  for  work  and  labour,  aurYeyora  be  called  for  the  defendant,  to  prove  that,  in 
the  year  1831,  they  surveyed  the  work,  and  that,  in  their  judgment,  the  charges  were  lOOL 
too  much : — Held,  that  a  letter  from  the  defendant's  attorney,  stating  that  .the  work  had 
been  surveyed  in  1829,  and  that  the  charges  were  considered  to  be  602.  too  much,  is  not 
admissible  as  evidence  in  reply. 

Assumpsit  to  recover  the  amount  of  a  builder's  bill  for  building  houses. 
Plea — General  issue. 

For  the  plaintiffs,  evidence  was  given  that  the  work  was  done,  and  the  chaxges 
reasonable. 

The  defence  was,  that  the  charges  were  too  high ;  and  that  the  defendant  had 
paid  money  to  the  plaintiffs  sufficient  to  cover  what  the  amount  ought  to  have 
been.  For  the  defendant  several  surveyors  were  called,  who  stated,  that  they 
had  surveyed  the  houses  in  the  year  1831,  and  that  they  considered  the  amount 
of  the  charges  to  be  100/.  too  high. 

*F,  PoUockf  for  the  plaintiff,  wished  to  put  in,  as  evidence  in  reply,  a   r^toi 
letter  from  the  defendant's  attorney  to  the  plaintiff,  stating  that  the   ^ 
defendant  had  had  a  survey  of  the  premises,  in  the  year  1829,  and  that  his  sur- 
veyor thoiight  the  charges  60/.  too  much. 

Sir  J,  Scarlettf  contrd.  This  is  not  evidence  in  reply ;  it  does  not  contradict 
my  case.  It  does  not  show,  that,  in  the  vear  1831,  the  value  was  not  what  my 
witnesses  have  stated ;  nor  does  it  show  that  they  never  made  any  valuation. 

F,  Pollock.  The  defendant  sets  up  this  valuation  as  a  ftdr  one.  Now,  it  is 
competent  to  me  to  show,  that  it  is  not  so;  for,  in  the  year  1829,  the  defendant 
was  setting  up  a  different  valuation. 

Sir  J.  Scarlett,  Suppose  I  had  had  more  surveyors  here,  I  need  not  have 
called  them.  If  my  friend  had  had  twenty  witnesses  in  attendance  to  prove  any 
fact,  he  would  select  those  that  would  best  prove  his  case,  and  not  call  the 
others ;  and  if  he  had  meant  to  have  relied  on  this  letter,  he  should  have  put 
it  in  as  part  of  his  original  case. 

Lord  Tenterden,  C.  J.  I  am  of  opinion,  that  this  is  not  properly  evidence 
in  reply. 

The  evidence  was  rejected.  Verdict  for  the  plaintiffs. 

F.  PoUocky  and  Andrewtj  for  thd  plaintiffs. 

Sir  t/1  Scarlett,  and  ffutchinson,  far  the  defendant. 

[Attorneys — Eamnwnd  dc  &,  and  WaUon.'] 

See  the  case  of  Rex  v.  Stimpaon,  2  C.  &  P.  415. 


*REX  V.  FOWLE  and  ELLIOTT.    May  10.  [*592 

If  an  aiH'eeinent,  or  other  written  instrument,  he  charged  to  be  part  of  a  fraud  or  other  criBie, 
^  It  is  immaterial  whether  it  is  stamped  or  not. 

Semble,  that  an  indictment,  chareinff  the  defendants  with  conspiring  '*  to  cheat  and  defraud  the 
just  and  lawful  creditors  of  W.  FT"  (without  any  further  statement  of  the  conspiracy,  or  of 
any  overt  act),  is  bad  as  being  too  general. 

^  Conspiracy.  The  first  count  of  the  indictment  was  a  special  count,  charg- 
ing a  conspiracy,  with  overt  acts ;  hut  this  count  was  abandoned,  as  some  of  the 
prefctory  allegations  of  it  could  not  be  proved.     The  tecmd  count  charged  that 
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the  defendants  "  did  confederate,  combine^  and  conspire,  to  cheat  and  defraud 
the  just  and  lawful  creditors''  of  the  defendant  Fowle.(a) 

The  counsel  for  the  prosecution  proposed  to  go  on  with  the  case  upon  this 
count. 

Lord  TsNTERDEN,  C.  J.  This  count  appears  to  me  to  be  much  too  general. 
It  does  not  state  what  was  intended  to  be  done,  or  the  persons  to  be  defrauded. 
*^d31  ^  s^o^<^  ^  ^^^  sorry  to  give  effect  to  so  general  a  count  *a8  this. 
-^  However,  I  will  not  stop  the  case  upon  this  point,  for  if  I  were  to  direct 
an  acquittal,  and  this  count  should  turn  out  to  be  good,  the  defendants  might 
plead  autrefois  oc^iii^. 

The  case  proceeded.  The  counsel  for  the  prosecution  had  opened  that  a  part 
of  the  intended  fraud  was  the  setting  up  of  a  fraudulent  assignment  of  a  mort- 
gage, which  had  not  been  executed  till  long  after  its  date ;  and  with  a  view  of 
showing  this,  it  was  proposed  to  give  in  evidence  a  written  agreement  in  the 
handwriting  of  the  defendant  Fowle. 

Tomlinsony  for  the  defendant  £lliott,  objected  that  this  agreement  was  not 
stamped. 

Lord  Tenterden,  C.  J.  If  a  written  instrument  is  charged  to  be  a  part  of 
a  firaud,  or  other  crime,  I  think,  as  at  present  advised,  that  it  is*  immaterial 
whether  it  is  stamped  or  not.(6) 

The  defendants  were  acquitted,  because  there  was  no  evidence  to  go 
to  the  Jury  as  to  the  defendant  Elliott. 

Curwood,  and  KeUy,  for  the  prosecution. 

TomltTisan,  for  the  defendant  Elliott. 

The  defendant  Fowle^  in  person. 

[Attorneys — Matanle,  and  Abbott  ds  Cb.] 

(a>  This  count  was  in  the  following  ibnn :  "And  the  Jurors  aforesaid,  upon  their  oath  albre- 
■aid,  do  further  present,  that  the  said  W.  F.  and  M.  E.,  being  such  evil  minded  and  fraudu- 
lent persons  as  aforesaid,  to  wit,  on,  &c.>  at,  &c.,  with  force  and  arms,  did  unlawfully  con- 
federate, combine,  and  conspire,  to  cheat  and  defraud  the  just  and  lawful  creditors  of  the  said 
W.  F.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and  against  the  peace  of 
our  lord  the  kinc,  his  crown  and  dignity.'*    There  were  no  overt  acts  charged. 

In  the  case  of  Rex  v.  Eccles,  1  Leach,  274,  on  indictment  for  conspiring,  by  wrongful  and 
mdireet  mtans,  to  impoverish  H.  B.  and  hinder  him  from  exercising  his  busmess  as  a  tailor,  in 
Liverpool,  without  any  overt  act  being  charged,  was  held  good;  and  BuUer,  J.,  said — "  that 
nothing  need  have  been  stated  about  the  means  to  be  used,  as  that  was  matter  of  evidence." 
In  the  case  of  Rex  v.  Gill,  2  B.  &  A.  204,  the  indictment  charged  the  defendants  with  con- 
spiring **by  divers  false  pretences  and  subtle  means  and  devices  to  obtain  and  acquire  to 
tnemselves,  of  and  from  P.  D.  and  G.  D.,  divers  laree  sums  of  money,  of  the  respective  mo- 
neys of  the  said  P.  D.  and  G.  D.,  and  to  cheat  and  defraud  them  respectively  thereof."  This 
was  objected  to  as  being  too  general,  but  was  held  good. 

(6)  See  the  case  of  Vmcent  v.  Cole,  3  C.  &  P.  481,  and  the  authorities  there  referred  to. 


*594]  ♦COURT  OF  COMMON  PLEA& 

THIRD  SITTINGS  IN  LONDON,  IN  EASTER  TERM,  1881, 

BEVORS  MB.  JX7STI0S  BOSANQUET. 


PRESTWICH  V.  MARSHALL.    May  10. 

The  endorsement  by  a  married  woman,  wiik  her  husband's  assent,  of  a  bill  of  exchange  drawn 
by  her,  is  binding  upon  him,  and  will  pass  the  interest  in  the  bill  to  the  endorsee  so  as  to 
enable  him  to  sue  the  acceptor. 

Assumpsit  on  a  bill  of  exchange  for  26/.  5s. 

The  first  connt  of  the  deolaratioQ  stated  that  one  Lydia  Biokerstaff  made  her 

Vol.  XIX.— «4  8k2 


666  Prestwich  v.  Marshall.   E.  T.  1831.  [594 

certain  bill  of  exchange,  which  the  defendant  accepted ;  and  that  the  said  Ljdia, 
afterwards,  to  wit,  &c.,  according  to  the  usage  and  custom  of  merchants,  endorsed 
the  bill  to  the  plaintiff.  The  second  count  stated,  that  one  James  Bickerstif, 
bj  one  Lydia  Bickerstaff,  his  servant  or  agent  in  that  behalf  dulj  authorixed, 
made  his  certain  bill  of  exchange,  which  the  defendant  accepted ;  and  that  the 
said  James  afterwards,  to  wit,  on,  &c.,  at,  &c.,  by  the  said  Lydia,  his  senrant  or 
agent  in  that  behalf  duly  authorized,  according  to  the  usage,  &c.,  endorsed  the 
bill  to  the  plaintiff. 

It  appeared  that  Lydia  Bickerstaff  was  a  married  lady,  who  kept  a  ladies' 
boarding  school,  and  that  the  bill  in  question  was  given  in  payment  for  the  edu- 
cation of  the  defendant's  daughter.  The  body  of  the  bill  was  in  the  handwiit- 
ing  of  Mr.  Bickerstaff,  the  husband,  but  the  signature  was  that  of  Mfb. 
Bickerstaff,  and  the  endorsement  also.  It  was  proved,  that  Mrs.  BickerstdT 
acted  by  her  husband's  authority ;  and  that,  on  a  former  occasion,  the  defendant 
himself  had  said,  when  a  bill  was  proposed  as  payment  for  a  previous  year,  thai 
it  must  be  drawn  by  Mrs.  B.,  as  it  would  not  answer  if  it  was  drawn  by  her 
husband.  This  former  bill  the  defendant  had  paid.  The  present  bill,  with  two 
others,  was  discounted  for  Mr.  '^Bickerstaff  by  the  plainti&,  and  passed  i-^cqc 
by  them  to  Messrs.  Lorkin  &  Pearson,  without  endorsement,  and  received  ^ 
back  from  Messrs.  L.  &  P. 

Andrews,  Serjt.,  for  the  plaintiffs,  relied  on  Coates  v.  Davie8,(a)  as  an 
authority  iu  their  favour. 

Cross f  Scrjt.,  for  the  defendant,  contended  that  he  was  not  liable  to  pay  this 
bill  to  the  endorsement  of  Mrs.  Bickerstaff,  as,  by  sending  his  daughter  to  tho 
school,  he  became  the  debtor  of  Mr.  Bickerstaff;  and  the  debt  would  not  be  ex- 
tinguished by  the  bill  of  exchange,  without  an  endorsement  by  him.  He  relied 
on  Barlow  v.  Bishop,  (ft) 

BosANQUET,  J.     I  certainly  shall  not  stop  the  cause  upon  this  objection. 

Cross,  Serjt.,  then  addressed  the  Jury,  and  contended,  that,  from  the  circum- 
stance of  the  bill's  not  being  endorsed,  either  by  Mr.  Bickerstaff  to  the  plain- 
tiffs, or  by  them  to  Messrs.  Lorkin  &  Pearson,  it  was  evident  that  it  was  not 
passed  bondjide,  but  on  an  understanding  that  the  plaintiffs  were  to  be  trustees 
for  Mr.  Bickerstaff,  and,  if  ^so,  there  was  an  answer  to  the  action,  as  r^cQg 
Mr.  Bickerstaff  could  not  have  sued  on  the  bill,  because  the  defendant's  *- 
daughter  had  not  been  properly  treated  at  the  school. 

Evidence  was  about  to  be  produced  in  support  of  this  statement,  as  to  the 
young  lady's  treatment,  when — 

AndrewSy  Serjt.,  objected,  that  the  plaintiffs  were  clearly  bond  fide  holders 
of  the  bill,  and  such  evidence  was  therefore  not  admissible. 

BosANQUET,  J.,  said,  it  was  for  the  Jury  to  say,  whether  they  were  bond  fids 
holders ;  and,  if  they  were  not,  the  evidence  must  be  received. 

The  Jury  said,  that  they  were  satisfied  that  tho  plaintiffs  were  bond  fide 
holders. 

Cross,  Scrjt.,  then  requested  that  his  Lordship  would  sive  him  leave  to  move 
for  a  nonsuit  on  the  question  of  law,  as  to  the  effect  of  &e  wife's  endorsement 

BosANQUET,  J.  I  shall  not  give  you  leave  to  move.  I  will  give  you  my 
opinion  upon  the  question  here.  The  wife's  endorsement,  if  approved  by  the 
husband,  is  binding  upon  him ;  and  it  is  positively  proved  in  this  case,  that  the 

(a)  1  Camp.  485.  That  case  decides,  that  if  a  promissory  note  is  made  payable  to  a  married 
wotnan,  and  she  endorses  it  for  value  in  her  own  name,  and  the  maker  afterwards  promises  lo 
pay  it ;  in  an  action  against  him  by  the  endorsee,  it  will  be  presumed  that  the  nominal  payee 
had  authority  from  her  husband  to  endorse  the  note  in  that  form,  and  the  endoisemeni  will  be 
considered  as  vesting  a  legal  title  to  the  note  in  the  plaintiff. 

(b)  3  Esp.  266,  and  1  East,  432.  In  this  case,  it  was  held,  that  although  a  note  was  given 
*9  ^  "?2''*®<^  woman,  knowing  her  to  be  such,  with  intent  that  she  should  endorse  it  to  the 
plamtiff,  m  payment  of  a  debt  which  she  owed  him  (in  the  course  of  carrying  on  a  trade  in  h«r 
own  name  with  the  consent  of  her  husband,  yet  the  property  in  the  note  vested  in  the  hus- 
band by  the  delivery  to  the  wife,  and  no  interest  passed  by  her  endorsement  to  the  plaintiff; 
neitber  could  the  plaintiff  recover  upon  the  money  counts  under  siich  circumstancea. 
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husband  assented  to  the  act  of  the  wife.     I  am  of  opinion,  that  the  plaintiflb 
are  entitled  to  a  Terdiet.  Verdict  for  the  pkintifis. 

Andrews,  Serjt.,  and  Chambers,  for  the  plaintiffs. 

Cross,  Serjt.,  and  Shee,  for  the  defendant. 

fAttorneys — Railton  dc  M,j  and  Tincent"] 
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FIBST  SITTINGS  AT  WESTMINSTER,  IN  TRINITY  TERM,   1831, 

BEFORE   BfS.   JUSTICE  PATTESON. 


WHITTINGHAM  r.  BLOXHAM.     May  26. 

If  one,  being  the  owner  of  a  shop  and  goods,  allow  A.  to  be  at  this  shop,  and,  in  his  own 
nanse,  to  sell  and  dispose  of  the  goods  as  he  pleases,  and  a  portion  of  these  goods  be  de- 
stroyed by  the  negligent  driving  of  the  coachman  of  B.  while  the  servant  of  A.  is  carrying 
them ;  A.  has  such  a  qualified  property  in  these  goods  as  will  entitle  him  to  maintain  an 
action  on  the  case  against  B. 

In  an  action  for  the  nesli^ent  driving  of  the  defendant's  coach,  the  plaintiff  gave  evidence  of 
the  goods  destroyed  oemg  in  the  possession  of  his  servant.  The  witness  who  proved  this 
was  cross-examined  with  a  view  of  showing  the  goods  to  be  the  property  of  r.,  and  the 
defendant  called  witnesses  to  prove  them  the  property  of  P.: — Semblt,  that  r.  may  be  called 
as  a  witness  in  reply  to  prove  that  the  goods  were  not  his. 

Case  for  negligent  driving.  The  first  count  of  the  declaration  stated,  that,  on 
the  16th  of  November,  1830,  the  plaintiff  was  ''  lawfully  possessed  of  certain 
goods  and  chattels  (enumerating  a  number  of  plates,  dishes,  glasses,  &c.)  in  the 
care  and  custody  of  one  Timothy  Foley,''  and  that  the  defendant  was  possessed 
of  a  hackney  coach,  which  his  servant  so  negligently  drove,  that  the  coach  and 
horses  ran  against  the  plaintiff's  servant,  whereby  the  goods  were  broken  to 
pieces.  A  second  iioxint  stated  the  goods  to  be  in  the  possession  of  the  plaintiff  { 
and  there  was  a  third  count,  stating  the  goods  to  have  been  in  the  plaintiff's 
possession,  and  that  the  defendant  drove  the  coach.     Plea — ^Not  guilty. 

For  the  plaintiff,  Timothy  Foley  was  called ;  he  stated,  that  the  plaintiff  kept 
a  shop  in  Holborn,  and  that  he,  being  his  servant,  had  carried  the  goods  in 
question,  consisting  of  plates,  glasses,  &c.,  of  the  value  of  about  6/.,  to  Butchers' 
Hall,  but  that,  as  he  was  returning  with  them  from  Butchers'  Hall,  along 
Cheapside,  on  the  16th  of  November,  the  defendant's  hackney  coach  drove 
against  him,  whereby  the  goods  were  broken  and  destroyed.  In  hb  cross-exami* 
nation,  he  was  asked  if  he  did  not  know  Mr.  Phillips,  and  whether  he  did  not 
know  that  the  plaintiff  was  only  a  servant  of  Mr.  Phillips  at  a  weekly  salary. 
*5QR1  ^^^  defence  was,  that  the  shop  in  Holborn  belonged  to  '''a  person  named 
^  Phillips,  who  also  carried  on  business  in  Newport  Street ;  and  that  the 
plaintiff,  who  managed  the  shop  in  Holborn,  was  only  his  servant,  at  a  salary 
of  2Z.  per  week.  It  appeared,  that,  on  f«ic>  16th  of  November,  the  words  '^  The 
London  Earthenware  Company"  were  painted  over  the  shop  door,  and  not  the 
plaintiff's  name. 

Sir  J,  Scarlettf  for  the  plaintiff  wished  to  call  Mr.  Phillips  as  a  witness  in 
reply. 
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Kdfy^  for  the  defendant.  I  submit  that  he  is  not  a  witness  in  reply.  The 
plaintiff  was  bonnd  to  show  the  goods  to  be  his;  and  I  have  cross-examined  as  to 
Mr.  Phillips  being  the  owner  of  these  epods. 

Sir  J.  Scarlett.  I  mean  to  contradict  the  defendant's  case.  His  case  is,  that 
the  goods  belonged  to  Mr.  Phillips.  I  call  Mr.  Phillips  to  contradict  that  state- 
ment, and  to  show  that  they  did  not  belong  to  him.  If  a  defendant  make  a  spedfie 
case,  the  plaintiff  may  always  answer  that.  In  the  case  of  a  bill  of  exchange, 
where  the  defence  is,  that  it  was  an  accommodation  bill,  nothing  is  more  common 
than  for  the  plaintiff  to  go  into  evidence  in  reply,  to  show  a  consideration. 

JButchiruan,  on  the  same  side.  This  would  hardly  have  been  evidence  in  the 
first  instance.  It  is  a  negative :  it  is  showing  that  the  goods  are  not  the  pro- 
perty of  Phillips. 

Ae%.  I  would  put  this  case :  if,  in  an  action  on  a  bill  of  exchange,  the 
handwriting  of  the  defendant  was  proved  by  one  witness;  and  I  called  ten  wit- 
nesses to  prove  that  it  was  not  the  defendant's  handwriting,  could  the  plain- 
tiff go  into  fresh  evidence  of  the  handwriting  ?  Now,  in  the  present  case,  the 
plaintiff  has  attempted  to  prove  these  goods  to  be  his  property.  I  cross-ezft- 
mined  to  that  ^point,  and  I  disprove  it  by  my  evidence ;  I  therefore  sub-  r^cog 
mit,  that  the  plaintiff  cannot  give  further  evidence  on  this  point.  ^ 

Mr.  Justice  Pattebon.  The  matter  they  mean  on  the  part  of  the  plaintiff 
to  disprove  is,  that  these  goods  were  the  property  of  Phillips,  and  not  to  show 
that  they  were  the  property  of  the  plaintiff.  In  the  case  of  Rowe  v.  Brenton,(a) 
a  point  of  this  kind  arose,  and  there  the  Judges,  after  some  hesitation,  allowed 
the  evidence  to  be  given.  I  shall  receive  the  evidence,  but  Mr.  Kelly  may 
move  it. 

Mr.  Phillips  was  called.  He  stated,  that  the  plaintiff  was  in  &ct  the  owner 
of  the  goods,  and  that  the  plaintiff  bought  goods  of  him  to  sell  at  the  shop  in 
Eolborn ;  but  that  the  plaintiff  sent  him  the  proceeds  of  the  goods  sold  there, 
and  drew  2L  a  week,  because  he  (Mr.  P.)  did  not  wish  to  excite  envy  in  the 
minds  of  the  other  persons  whom  he  employed. 

Sir  J.  Scarlett,  in  reply  contended,  that,  even  admitting  that  Mr.  Phillips  was 
the  real  owner  of  the  goods,  yet,  if  the  plaintiff  was  ostensibly  the  owner,  and 
was  allowed  by  Phillips  to  sell  and  dispose  of  them,  that  would  give  him  such 
a  qualified  property  in  them  as  would  enable  him  to  maintain  this  action. 

Mr.  Justice  Patteson  ^in  summing  up).  If  the  plaintiff  was  a  mere  ser- 
vant of  Phillips,  the  defendant  will  be  entitled  to  the  verdict ;  but  if  the  goods 
were  really  the  property  of  the  plaintiff,  or  if,  being  the  property  of  PhSlips, 
he  allowed  the  plaintiff,  in  his  own  name,  to  'sell  them  and  do  what  he  pleased 
with  them,  in  either  of  those  cases,  the  plaintiff  will  be  entitled  to  recover,  if  you 
are  '''satisfied  that  the  accident  arose  fitom  the  negligence  of  the  defendant's  p»^Q 
servant.  You  will,  therefore,  say  whether  these  goods  were  the  property  ^ 
of  the  plaintiff;  and  if  you  do  not  think  that  they  were  the  plaintiff's  absolute 
property,  as  between  mm  and  Phillips,  you  will  then  consider  whether  the 
plaintiff  was  allowed  by  Phillips  to  deal  with  these  goods  as  his  own,  and 
whether  Phillips  had  given  him  a  power  of  disposing  <tf  them ;  for,  if  so,  I  Uiink 
ihat  that  would  be  a  sufficient  property  in  the  plaintiff  to  enable  him  to  main* 
tain  this  action. 

Verdict  for  the  defendant.  The  fdreman  of  the  Jury  adding,  ^'we 
think  the  plaintiff  had  no  property  in  the  wares,  and  on  that 
ground  we  find  for  the  defendant." 

Sir  J.  SoarleU,  and  JButchmson,  for  the  plaintiff. 

Kelly,  and  R.  Matthetos,  for  the  defendant.  / 

[Attorneys — (7.  Lewu,  and  Newton  6b  Herberk,'] 

(a)  3  M.  dL  R.  133,  see  the  caae  of  Knapp  v.  HaBkall,  ante,  p.  590. 
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HutchvMion  afterwards  moyed  to  set  aside  the  verdict,  as  being  against  the 
direction  of  the  learned  Judge  in  point  of  law.  But  the  Conrtrefosed  a  role^  as 
the  amount  claimed  was  under  20/. 


PROMOTIONS. 


In  Easter  Term,  W.  Walton,  Esq.,  Barrister  at  Law,  was  appointed  one  of 
his  Majesty^B  Counsel  learned  in  the  Law. 

In  Trinity  Term,  W.  F.  Boteler,  Esq.,  and  J.  A.  F.  Simpkinson,  Esq.,  Bar« 
risters  at  Law,  were  appointed  his  Majesty's  Counsel  learned  in  the  Law« 


APPENDIX.  [*«)l 


REGULiB  G£NERALES.(a) 


[Trinity  Term,  1  Will.  4, 1831.] 

1.  It  is  ordered,  that  a  defendant  may  justify  bail  at  the  same  time  at 
which  they  are  put  in,  upon  giving  four  days'  notice  for  that  purpose,  before 
eleven  o'clock  in  the  morning,  and  exclusive  of  Sunday.  That,  if  the  plaiotif 
is  desirous  of  time  to  inquire  after  the  bail,  and  shall  give  one  day's  notice 
thereof  as  aforesaid  to  the  defendant,  his  attorney  or  agent,  as  the  case  may  be, 
before  the  time  appointed  for  justification,  stating  therein  what  further  time  is 
required,  such  time  not  to  exceed  three  days  in  the  case  of  town  bail,  and  ai 
days  in  the  case  of  country  bail,  then  (unless  the  Court  or  a  Judge  shall  other- 
wise order)  the  time  for  putting  in  and  justifying  bail  shall  be  postponed  ac- 
cordingly, and  all  proceedings  shall  be  stayed  in  the  meantime.  (6) 

*2.  And  it  is  further  ordered.  That  every  notice  of  bail  shall,  in  ad-  pc^ 
dition  to  the  descriptions  of  the  bail,  mention  the  street  or  place,  and  *• 
number  (if  any),  where  each  of  the  bail  resides,  and  all  the  streets  or  places,  and 
numbers  (if  any),  in  which  each  of  them  has  been  resident  at  any  time  within 
the  last  six  months,  and  whether  he  is  a  housekeeper  or  freeholder. 

8.  And  it  is  further  ordered,  That,  if  the  notice  of  bail  shall  be  accompanied 
by  an  affidavit  of  each  of  the  bail,  according  to  the  form  hereto  subjoined,  and 
if  the  plaintiff  afterwards  except  to  such  bail,  he  shall,  if  such  bail  are  allowed, 
pay  the  costs  of  justification,  and,  if  such  bail  are  rejected,  the  defendants  shall 
pay  the  costs  of  opposition,  unless  the  Court  or  a  Judge  thereof  shall  otherwise 
order. 

4..  And  it  is  further  ordered,  That,  if  the  plaintiff  shall  not  give  one  day's 
notice  of  exception  to  the  bail  by  whom  such  affidavit  shall  have  been  made,  the 
recognisance  of  such  bail  may  be  taken  out  of  Court  without  other  justification 
than  such  affidavit. 

6.  And  it  is  further  ordered,  That  the  bail  of  whom  notice  shall  be  given, 
shall  not  be  changed  without  leave  of  the  Court,  or  a  Judge. 

6.  And  it  is  further  ordered.  That,  with  every  declaration,  if  delivered,  or 
with  the  notice  of  declaration,  if  filed,  ^containing  counts  in  xndebUatus  ^^^ 
€ts9U7npsitf  or  debt  on  simple  contract,  the  plaintiff  shall  deliver  full  par-  ^ 
ticulars  of  his  demand  under  those  counts,  where  such  particulars  can  be  com- 

(a)  These  General  Rules  apply  equally  to  the  Courts  of  King's  Bench,  Common  Pleas,  asd 
Exchequer,  and  make  very  considerable  alterations  in  the  practice  of  those  Courts.  It  i>' 
therefore,  highly  expedient  that  they  should  be  in  the  hands  of  the  profession  as  early  as  po*- 
■ible.  They  were  promulgated  when  the  concluding  part  of  this  volume  was  on  the  eye  of 
publication.  We  have  inserted  them  in  it ;  as  (hey  would  not,  in  all  probability,  be  poblisM 
in  the  Term  Reports  for  some  months. 

(ft)  This  and  the  four  following  rules  make  very  great  alterations  respecting  bail.  By  tbe 
last  of  them,  the  practice  of  puttmg  in  bail  who  were  known  to  be  unable  to  justify,  and  tbea 
of  adding  others  who  were  intended  to  justify,  must  be  discontinued,  as  now  the  bail  pat  is 
cannot  be  changed  without  leave  of  the  Court  or  a  Jud^e.  By  the  second  rule,  the  resioeoces 
of  the  bail  for  the  last  six  months  are  to  be  specified  m  the  notice  of  bail,  and  also  wheiliff 
they  are  housekeepers  or  freeholders,  which  will  save  a  great  deal  ef  trouble ;  hot  the  mMt 
important  change  will  be  produced  by  the  third  and  fourth  rules,  which  will  have  tbe  eflecti  in 
most  cases,  of  saving  the  bail  the  trouble  and  annoyance  of  attending  to  justify,  if  a  proper 
affidavit  in  the  form  prescribed  (p.  606)  accompanies  the  notice  of  bail,  because,  u  the  oppoBtt 
party  compels  them  to  appear  to  justify,  it  is  at  the  risk  of  paying  the  costs. 

(670) 
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prised  within  three  folios ;  and  where  the  same  cannot  be  comprised  within 
three  folios,  he  shall  deliver  such  a  statement  of  the  nature  of  his  claim,  and 
the  amount  of  the  ^m  or  balance  which  he  claims  to  be  due,  as  maj  be  com- 
prised within  that  number  of  folios.  And,  to  secure  the  delivery  of  particulars 
in  all  such  cases,  it  is  FURTH£a  ordered,  that,  if  any  declaration  or  notice 
shall  be  delivered  without  such  particulars,  or  such  statement  as  aforesaid,  and 
jk  Judge  shall  afterwards  order  a  delivery  of  particulars,  the  plaintiff  shall  not 
be  allowed  any  costs  in  respect  of  any  summons  for  the  purpose  of  obtaining 
such  order,  or  of  the  particulars  he  may  afterwards  deliver.  And  that  a  copy 
of  the  particulars  of  the  demand,  and  also  particulars  (if  any)  of  the  defendant's 
set-off,  shall  be  annexed  by  the  plaintiff's  attorney  to  every  record,  at  the  time 
it  is  entered  with  the  Judge's  Marshal,  (a) 

7.  And  it  is  further  ordered,  That,  upon  every  declaration  delivered  or  filed 
on  or  before  the  last  day  of  any  term,  the  defendant,  whether  in  or  out  of  any 
prison,  shall  be  compellable  to  plead  as  of  such  term^  without  being  entitled  to 
any  imparlanceY6) 

8.  And  it  is  lurther  ordered.  That  no  judgment  of  non  pros  shall  be  signed 
for  want  of  a  declaration,  replication,  or  other  subsequent  pleading,  until  four 

,  days  next  after  a  demand  thereof  shall  have  been  made,  in  writing,  upon  the 
plaintiff,  his  attorney,  or  agent,  as  the  case  may  be. 

*6041  ^'  '^^^  ^^  ^  further  ordered.  That  hereafter  it  shall  not  *be  necessary 
-*  to  issue  more  than  two  summonses  for  attendance  before  a  Judge,  upon 
the  same  matter ;  and  the  party  taking  out  such  summonses  shall  be  entitled  to 
an  order  on  the  return  of  the  second  summons,  unless  causd  is  shown  to  the 
contrary. 

10.  And  it  is  further  ordered,  That  no  declaration  de  bene  esse  shall  be  deli- 
vered until  the  expiration  of  six  days  from  the  service  of  the  process,  in  the  case 
of  process  which  is  not  bailable,  or  until  the  expiration  of  six  days  from  the 
time  of  the  arrest,  in  case  of  bailable  process;  and  such  six  days  shall  be 
reckoned  inclusive  of  the  day  of  such  service  or  arre8t.(c) 

11.  And  it  is  further  ordered.  That  declarations  in  ejectment  may  be  served 
before  the  first  day  of  any  term,  and  thereupon  the  plaintiff  shall  be  entitled  to 
judgment  against  the  casual  ejector,  in  like  manner  as  upon  declarations  served 
before  the  essoign,  or  first  general  retum-oay. 

12.  And  it  is  further  ordered.  That,  before  taxation  of  costs,  one  day's  notice 
shall  be  given  to  the  opposite  party. 

13.  And  it  is  further  ordered.  That  no  rule  to  show  cause,  or  motion,  shall  be 
required,  in  order  to  obtain  a  rule  to  plead  several  matters,  or  to  make  several 
avowries  or  cognisances;  but  that  such  rules  shall  be  drawn  up  upon  a  Judge's 
order,  to  be  made  upon  a  summons,  accompanied  by  a  short  abstract  or  state- 
ment of  the  intended  pleas,  avowries,  or  cognisances.  Provided,  That  no  sum- 
mons or  order  shall  be  necessary  in  the  following  cases,  that  is  to  say,  where  the 
plea  of  non  assumpsit  or  nil  debet  or  non  dettnet,  with  or  without  a  plea  of  ten- 

*6051  ^^^  *^  ^  P^^'  ^  ?^^  ^^  ^^^  statute  of  limitations,  set-off,  bankruptcy 
■^  of  the  defendant,  discharge  under  an  insolvent  act,  plene  administravitj 
plene  administravit  prceter,  infancy  and  coverture,  or  any  two  or  more  of  such 
pleas  shall  be  pleaded  together;  but  in  all  such  cases,,  a  rule  shall  be  drawn  up 
by  the  proper  officer,  upon  the  production  of  the  engrossment  of  the  pleas,  or  a 
draft  or  copy  thereof.  (<f) 

14.  And  it  is  further  ordered,  Thai  these  rules  shall  take  effect  on  the  first 

(a)  As  the  particular  or  statement  to  be  delivered  with  the  declaration  must  not  exceed 
tnree  folios,  it  will  in  many  cases  be  rather  an  abstract  of  the  plaintiff's  claim  than  a  particular^ 

(6)  See  the  rule  No.  10. 

(c)  See  the  rule  No.  7. 

(<2)  It  should  be  observed,  that  this  rule  does  not  affect  the  iigntng  of  pleas,  which  is 
lequired  as  heretofore,  but  merely  the  moving  to  plead  several  matters,  or  to  make  several 
avowries  or  cognisances.  It  is  much  to  be  regretted  that  the  signature  of  counsel  to  pleadings 
is  not  considered  (as  no  doubt  it  originally  was  intended  to  be)  as  a  sort  of  cenifieate  by  him 
that  the  pleas  are  such  as  ouaht  to  be  put  on  the  record.  At  present,  the  signing  of  pleaidingi 
is  mere  matter  of  form,  and  the  oounsei  who  Mgns  them  generally  knows  nothing  of  the 
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day  of  next  Michaelmas  Tenn,  except  the  rule  as  to  the  serrioe  of  dedantiona 
in  ejectment,  which  shall  take  effect  from  the  25th  day  of  October  next. 

TeNTERDEN,  J.    VAUbHAN, 

N.  C.  TiNDAL,  J.  Pabke, 

Lyndhurst,  W.  Boli«and, 

J.   BaTLET,  J.    B.    BOSANQTTET, 

J.  A.  Pakk,  W.  E.  Taukton, 

J.   LlTTLSDALSy  £.   H.    AliT>ER80!f, 

8.  Gabeles^  J.  Patteson. 


*Farm  of  Affidavit  to  acoompany  a  Notice  of  Bail,  [*606 


IN  TEE 

BETWEEN,  &C. 

A.  B.,  one  of  the  bail  for  the  above-named  defendant,  maketh  oath  and  saith, 
that  he  is  a  housekeeper  [or  /reeholdery  om  the  case  may  be']  residing  at  [det* 
cribing  particularly  the  street  or  place,  and  number,  if  any]  \  that  he  is  pos- 
sessed of  property  to  the  amount  of  £  Uhe  amount  required  by  the  practice 
\of  the  Courts]  over  and  above  all  his  just  debts ;  [if  bau  in  any  other  action^ 
add  "  and  every  other  sum  for  which  he  is  now  bail '"]  that  he  is  not  bail  for 
any  defendant  except  in  this  action  [or  if  bail  in  any  other  action  or  actions 
add  '' except  for  C.  D.,  at  the  suit  orE.  F.,  in  the  Court  of  ,  in 
the  sum  of  £               ;  for  Gr.  H.,  at  the  suit  of  I.  K.,  in  the  Court  of 

;  in  the  sum  of  £  ;"  specifying  the  several  actionsy  with  the 

Courts  in  which  they  art  brought,  and  the  sums  in  which  the  deponent  is  bail] ; 
that  the  deponent's  property,  to  the  amount  of  the  said  sum  of  £  , 

[and  if  bail  in  any  other  action  or  actions,  ''  of  all  other  sums  for  which  he  is 
now  bail  as  aforesaid,"]  consists  of  [here  specify  the  nature  and  value  of  the  pro- 
perty, in  respect  of  which  the  bail  proposes  to  justify,  as  follows: — stock  in  trade, 
in  his  business  of  carried  on  by  him  at  ,  of  the  value  of 

£  ;  of  good  book  debts  owing  to  him  to  the  amount  of  £  ;  of 

furniture  in  hib  house  at  ,  of  the  value  of  £  ;  of  a  freehold 

or  leasehold  farm,(a)  of  the  value  of  £  ,  situate  a  ,  occupied 

by  J  *or  of  a  dwelling-house  of  the  value  of  £  ,  situate  mm 

at  ,  occupied  by  ,  or  of  other  property,  par'  *• 

ticularizing  each  description  of  property,  with  the  value  Aereof] ;  and  that  the 
deponent  hath  for  the  last  six  montns  resided  at  [describing  the  place 

or  places  of  such  residence.] 

Sworn,  &0. 


BEOULA  GENERALIS.(6) 


[Trinity  Term,  1  WU.  4, 1831.] 

Whereas  declarations  in  actions  upon  bills  of  exchange,  promissory  notesi 
and  the  counts,  usually  called  the  common  counts,  occasion  unnecessary  expense 

(a)  The  words  "  freehold  or  leasehold  fiam"  tre  printed  ae  above  in  the  copy  of  these  mles 
pnblished  at  the  Rule  Office  of  the  Court  of  King's  Bench ;  but  it  seems,  that,  if  the  penoa 
had  a  farm,  he  ought  to  specify  whether  it  was  freehold  or  leasehold,  and  not  state  it  in  4Jis 
•Itemative. 

(»)  This  mb  applies  to  the  Courts  of  King's  Bench*  Common  Pleas,  and  Exchequer. 
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to  parties,  bj  reason  of  their  length,  and  the  same  maj  be  drawn  in  a  more 
concise  form:  Now,  for  the  prevention  of  such  expense,  It  is  ordered, 
That,  if  any  declaration  in  assumpsit  hereafter  filed  or  delivered,  and  to  which 
the  plaintiff  shall  not  he  entitled  to  a  plea  as  of  this  term,  being  for  any  of  the 
demands  mentioned  in  the  schedale  of  forms  and  directions  annexed  to  this  order, 
or  demands  of  a  like  nature,  shall  exceed  in  length  such  of  the  said  forms  set 
forth  or  directed  in  the  said  schedule,  as  may  be  applicable  to  the  case ;  or,  if 
any  declaration  in  debt  to  be  so  filed  or  delivered  for  similar  causes  of  action,  and 
for  which  the  action  of  assumpsit  would  lie,  shall  exceed  such  length,  no  costs 
of  the  excess  shall  be  allowed  to  the  plaintiff  if  he  succeeds  in  the  cause ;  and 
such  costs  of  the  excess  as  have  been  incurred  by  the  defendant,  shall  be  taxed 
*6081  ^^^  '^'allowed  to  the  defendant,  and  be  deducted  from  the  costs  allowed 
^  to  the  plaintiff.  And  it  is  further  ordered,  That,  on  the  taxation 
of  costs  as  between  attorney  and  client,  no  costs  shall  be  allowed  to  the  attorney 
in  respect  of  any  such  excess  of  length ;  and  in  case  any  costs  shall  be  payable 
by  thc'plaintiff  to  the  defendant,  on  account  of  such  excess,  the  amount  thereof 
shall  be  deducted  ^m  the  amount  of  the  attorney's  bill. (a) 

Tenterden,  J.  Vaxjqhan, 

N.  C.  Tindal,  J.  Parke, 

Lyndhurst,  W.  Bolland, 

J.  BaYLET,  J.  B.  BOSANQUET, 

J.  A.  Park,  W.  E.  Taunton, 

J.  Littledale,  E.  H.  Alderson, 

S.  Gaselee,  J.  Patteson. 


Schedule  of  Forma  and  Directtom. 

For  that  whereas  the  defendant,  on  the  day  of  ,  in  tho  year 

of  our  Lord  ,  at  London  [or,  in  the  county  of        ,]  made  his  promissory 

note  in  writine,  and  delivered  the  same  to  the  plaintiff,  and  thereby  promised  to 


pay  to  the  plaintiff  £         ,         days  [weeks  or  months 


after  the  date  thereof, 


[or  as  the  fact  may  be,"]  which  perioa  has  now  elapsed  [or,  if  the  note  be  payable 

*B0Q1  *^  '^'  '^*^'  ^^^  ^^^^  ^  there  delivered  the  same  to  A.  B,,  and  thereby 
^  promised  to  pay  to  the^d  A.  B.,  or  order,  £  ,  days  [yoeeks  or 
mo^iths]  after  the  date  thereof,  [or  as  the  fact  may  he,']  which  period  has 
now  elapsed ;  and  the  said  A.  B,  then  and  there  endorsed  the  same  to  the  plain- 
tiff, whereof  the  defendant  then  and  there  had  notice,  and  then  and  there,  in 
consideration  of  the  premises,  promised  to  pay  the  amount  of  the  said  note  to 
the  plaintiff,  according  to  the  tenor  and  effect  thereof. 
Whereas  one  C,  I).,  on  the  day  of  ,  in  the  year  of  our  Lord 

,  at  London  [or,  t»  the  county  of  ],  made  his  promissory  note  in 

writing,  and  thereby  promised  to  pay  the  defendant,  or  order,  £        ,        days 

E  weeks  or  m,onihs\  after  the  date  thereof  [or  as  the  fact  may  he],  which  period 
as  now  elapsed ;  and  the  defendant  then  and  there  endorsed  the  same  to  the 
plaintiff  [or,  and  the  defendant  then  and  there  endorsed  the  same  to  X,  T,,  and 
the  said  A,  Y.  then  and  there  endorsed  the  same  to  the  plaintiff],  and  the  said 
C.  D.  did  not  pay  the  amount  thereof,  although  the  same  was  there  presented 
to  him  on  the  day  when  it  became  due ;  of  all  which  the  defendant  then  and 
there  had  due  notice. 

Whereas  one  (7.  D,,  on  ,  at  London  [or,  in  the  county  of       ],  made 

his  promissory  note  in  writing,  and  thereby  promised  to  pay  X  Y.,  or  order, 

(a)  The  effect  of  this  rule  is,  that,  if  counts  on  bills  or  notes,  goods  sold,  &c.,  shall  be  longer 
than  those  given  in  the  schedule,  the  attorney  will  have  to  pay  the  costs  occasioned  thereby. 
It  appears  by  the  directions  given  at  p.  613,  that  these  forms  are  intended  to  be  applied  ipii* 
iatU  mutandis  to  bills  or  notes  payable  at  sight,  and  also  to  foreign  bills. 

Vol.  XDL— 86  8  L 
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£  ,  days  [weeks  or  months]  after  the  the  date  thereof  [or  as  the  fact  may 
be],  which  period  has  dow  elapsed,  and  then  and  there  delivered  the  said  note 
to  the  said  X  K,  and  the  said  JT.  Y,  then  and  there  endorsed  the  same  to  the 
defendant,  and  the  defendant  then  and  there  endorsed  the  same  to  the  plaiBtiff 
[or,  and  the  defendant  then  and  there  endorsed  the  same  to  Q.  /?.,  and  the  said 
Q,  J^.  then  and  there  endorsed  the  saine  to  the  plaintiff],  and  the  said  C.  D.  did 
not  pay  the  amount  thereof,  although  the  same  was  ^there  presented  to  ^^^a 
him  on  the  day  when  it  became  due ;  of  all  which  the  defendant  then  ^ 
and  there  had  due  notice. 

Whereas  the  plaintiff  on  ,  at  London  [or  in  the  count!/  of  \ 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defeDdant, 
and  thereby  required  the  defendant  to  pay  to  the  plaintiff,  £  ,  dajs 
[weeks  or  months]  after  the  date  [or  sigJu]  thereof,  which  period  has  now  elapsed, 
and  the  defendant  then  and  there  accepted  the  said  bill,  and  promised  the  plain- 
tiff to  pay  the  same  according  to  the  tenor  and  effect  thereof,  and  of  his  said 
acceptance  thereof,  but  did  not  pay  the  same  when  due. 

Whereas  the  plaintiff,  on  ,  at  London  [or  in  the  county  of  \ 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  0,  P.,  or  order,  £  ,  days 

[weeks  or  months]  after  the  date  [or  sight]  thereof,  which  period  has  now 
elapsed,  and  then  and  there  delivered  the  same  to  the  said  O.  P, ;  and  the  said 
defendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to  paj 
the  same  according  to  the  tenor  and  effect  thereof,  and  of  his  acceptance  there- 
of; yet  he  did  not  pay  the  amount  thereof,  although  the  said  bill  was  there 
presented  to  him  on  the  day  when  it  became  due,  and  thereupon  the  same  was 
then  and  there  returned  to  the  plaintiff;  of  all  of  which  the  defendant  then  and 
there  had  notice. 

Whereas  one  E.  F,,  on  ,  at  London  [or  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant, 
and  thereby  required  the  defendant  to  pay  to  the  said  E.  F.  [or  to  H.  G^  or 
order,  £  ,  days  [weeks  or  montJui]  after  sight  [or  date]  thereof,  which 
period  is  now  elapsed,  and  the  ^defendant  then  and  there  accepted  the  pitgii 
said  bill,  and  the  said  E.  F,  [or  the  said  H,  G.]  then  and  there  endorsed  ^ 
the  same  to  the  plaintiff  [or,  and  the  said  E,  F,,  or,  the  said  JI.  G.  then  and 
there  endorsed  the  same  to  K,  J.,  and  the  said  K.  J.  then  and  there  endorsed  the 
same  to  the  plaintiff] ;  of  all  which  the  defendant  then^nd  there  had  due  notice^ 
and  then  and  there  promised  the  plaintiff  to  pay  the  amount  thereof,  according 
to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Whereas  one  E,  F.,  on  ,  at  London  [or  in  the  county  of        ],  made 

his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 
thereby  required  the  defendant  to  pay  to  the  plaintiff  £  ,  days  [weeJa 
or  m^mths]  aft«r  the  sight  [or  daie]  thereof,  which  period  has  now  elapsed,  and 
the  defendant  then  and  there  accepted  the  same,  and  promised  the  plaintiff  to  pay 
the  same  according  to  the  tenor  and  effect  thereof,  and  of  his  acceptance  thereof. 

Whereas  the  defendant,  on  ,  at  London  [or  in  the  county  of  ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  toJ,K,,  and  thereby 
required  the  said  J.  JT.  to  pay  to  the  plaintiff,  £  ,  days  [weeks  or  months] 
after  the  sight  [or  date]  thereof,  and  then  and  there  delivered  the  same  to  the 
said  plaintiff;  and  the  same  was  then  and  there  presented  to  the  said  J.  K.  for 
acceptance,  and  the  said  J,  K,  then  and  there  refused  to  accept  the  same ;  of  all 
which  the  defendant  then  and  there  had  due  notice. 

Whereas  the  defendant,  on  ,  at  London  [or,  in  the  county  of         ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  </.  K.,  and  there- 
by required  the  said  J.  K.  to  pay  to  the  order  of  the  said  defendant,  £      , 
days  [weeks  or  months]  after  the  sight  [or,  date]  *thereof,  and  the  said  r^iq 
defendant  then  and  there  endorsed  the  same  to  the  plaintiff  [or,  and  the  ^ 
said  defendant  then  and  there  endorsed  the  same  to  L.  M,,  and  the  said  L,  M 
then  and  there  endorsed  the  same  to  the  plaintiff  ]f  and  the  same  was  then  and 
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presented  to  the  said  «7.  K.  for  acceptance,  and  the  said  J,  K,  then  and  there 
refused  to  accept  the  same ;  of  all  which  the  defendant  then  and  there  had  due 
notice. 

And  whereas  one  N,  0.,  on  ,  at  London  [or,  in  the  county  of         ], 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  P.  Q.,  and  there- 
by required  the  said  F,  Q.  to  pay  to  his  order  £  ,  days  Ttoeeks  or  numths] 
after  the  date  [or,  sight]  thereof,  and  the  said  ^.  O,  then  and  there  endorsed 
the  said  bill  to  the  defendant  [or,  to  R.  S.,  and  the  said  R,  S.  then  and  there  en- 
dorsed the  same  to  the  defendant'],  and  the  defendant  th^n  and  there  endorsed  the 
same  to  the  plaintiff,  and  the  same  was  then  and  there  presented  to  the  said 
P,  Q.  for  acceptance,  and  the  said  P,  Q.  then  and  there  refused  to  accept  the 
same ;  of  all  which  the  defendant  then  and- there  had  due  notice. 

Whereas  one  JV.  O.,  on  ,  at  London  [or,  in  the  coun^/  of       ],  made 

his  bill  of  exchange  in  writing,  and  directed  the  same  to  P,  Q.,  and  thereby  re- 
quired the  said  P.  Q.  to  pay  to  the  defendant  or  order  £  ,  days  [weeks 
or  months]  after  the  sight  [or,  date]  thereof,  and  then  and  there  delivered  the 
same  to  the  defendant,  ana  the  defendant  then  and  there  endorsed  the  said  bill 
to  the  plaintiff  [or,  to  R,  S.,  and  the  said  R.  S.  then  and  there  endorsed  the  same 
to  the  plaintiff  ]j  and  the  same  was  then  and  there  presented  to  the  said  P.  Q.  for 
acceptance,  and  the  said  P.  Q,  then  and  there  reused  to  accept  the  same ;  of 
all  which  the  defendant  then  and  there  had  due  notice. 


*aiQi   ^Directions  for  Declarations  on  Bills  where  Action  brought  after  Time 
^^"^J  of  Payment  expired. 

If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or 
acceptor,  and  the  bill  be  payable  at  any  time  after  date,  and  the  action  not  brought 
till  the  time  is  expired,  it  will  be  necessary  to  insert,  as  in  declarations  on  pro- 
missory notes,  immediately  after  the  words  denoting  the  time  appointed  for  pay- 
ment, the  following  words,  viz.  which  period  has  now  elapsed;  and,  instead  of 
averring  that  the  bill  was  presented  to  the  drawee  for  acceptanccy  and  that  he 
refused  to  a/^cept  the  same,  to  allege  that  the  drawee  [naming  him]  did  not  pay 
the  said  bill,  although  the  same  was  there  presented  to  him  on  the  day  when  it 
became  due. 

And  if  the  declaration  be  against  any  party  except  the  drawee  or  acceptor, 
and  the  bill  be  payable  at  any  time  after  sight,  it  will  be  necessary  to  insert, 
after  the  words  denoting  the  time  appointed  for  payment,  the  following  words, 
viz.  and  the  said  drawee  [naming  him]  then  and  there  saw  and  accepted  the  same, 
and  the  said  period  has  now  elapsed;  and,  instead  of  alleging  that  the  bill  was 
presented  for  acceptance  and  refused,  to  allege,  that  the  drawee  [naming  him] 
did  not  pay  the  said  biU,  although  the  same  was  presented  to  him  on  the  day 
when  it  became  due. 

If  a  note  or  biU  be  payable  at  sight,  the  form  of  the  declaration  must  be  varied 
00  as  to  suit  the  case,  which  may  be  easily  done. 

Declarations  on  foreign  bills  may  be  drawn  according  to  the  principle  of  these 
forms  with  the  necessary  variations. 


*614]  *  Common    Counts, 

Whereas  the  defendant,  on  ,  at  London  [or^  in  the  county  of        ], 

was  indebted  to  the  plaintiff  in  £  ,  for  the  pnoe  and  value  of  goods  then 

and  there  bargained  and  sold  [or,  sold  and  delivered]  by  the  plaintiff  to  tho 
defeodanti  at  his  request . 
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And  in  £  ,  for  the  price  and  valne  of  work  then  and  there  dont,  and 

materials  for  the  same  provided  by  the  plaintiff  for  the  defendant,  at  his  request: 

And  in  £  ,  for  money  then  and  there  lent  by  the  plaintiff  to  the  defend- 

ant;  at  his  requests: 

And  in  £  ,  for  money  then  and  there  paid  by  the  plaintiff  for  the  ose 

of  the  defendant,  at  his  request : 

And  in  £  ,  for  money  then  and  there  received  by  the  defendant  for  the 

nse  of  the  plaintiff: 

And  in  £  ',  for  money  found  to  be  due  from  the  defendant  to  the  plain- 

tiff, on  an  account  then  and  there  stated  between  them. 

And  whereas  the  defendant  afterwards,  on,  &c.,  in  consideration  of  the  pre- 
mises respectively,  then  and  there  promised  to  p%y  the  said  several  moneys  respec- 
tively to  the  plaintiff,  on  request ;  Yet  he  hath  disregarded  his  promises  and 
hath  not  paid  any  oi  the-  said  moneys,  or  toy  part  thereof,  To  Uie  plaint's 
damage  of  £  y  ijb^thereu^n  he  brings  suit,  &c. 

^Direction  a$  to  the  General  Ckmdusion,  [*615 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note,  or 
acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  decla 
ration,  and  then  in  the  general  conclusion  to  say,  promised  to  pay  the  said  laH 
mentioned  several  moneys  re^pecHvdy, 


GENERAL  RULE 

OF    THE 

COURT  OF  EXCHEQUER. 


[Trinity  Term,  1  Will.  4.] 

Whereas,  since  the  statute  of  the  7th  k  8th  Gko.  4,  o.  71,  instances  have 
occurred  in  which,  upon  proceedings  in  the  Court  of  Exchequer  by  way  of 
suhpasna  and  attachment,  defendants  have  been  arrested  upon  writs  of  attach- 
ment, notwithstanding  the  same  have  not  issued  for  a  bailable  cause  of  action ;  and 
it  is  desirable  that  such  practice  shall  be  discontinued.  It  is  therefore  ordered, 
that,  from  henceforth,  no  arrest  shall  he  made  upon  any  such  writ  of  attachment, 
unless  the  same  shall  be  for  a  bailable  *cattse  o/ action f  and  shall  be  duly  rtgig 
marked  and  endorsed  for  ba%l,{a)  *- 

Lyndhdrst, 
31rt  May,  1831.  '  J.  Bayley, 

W.  Garrow, 
J.  Vauohah, 

W.  BOLLAND. 

(a)  This  ffeneral  rule  makes  a  most  important  alteration  in  the  practice  of  the  Court  of  Ex- 
chequer. Before  the  making  of  this  rule,  if  a  defendant  did  not  appear  within  four  daja  after 
the  return  of  the  jutl^MBna,  an  attachment  might  have  been  issued  against  him,  no  matter  how 
small  the  debt  or  demand.  This,  therefore,  alters  the  practice  as  stated  in  Dax's  Ezdi.  Pne. 
p.  16,  in  Price's  Ezch.  Prac.  p.  173,  and  in  Carrington's  Edit,  of  the  Rales  of  that  Coirt,  p. 
84  vd). 
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ACCOUNT  STATED. 
See  Infant,  4. 

1  An  administratrix  sued  for  a  debt  due  to  the 
intestate.  It  appeared  that  the  debt  accrued 
more  than  six  years  before  the  commence- 
ment of  the  action  ;  but  that,  within  six 
years,  the  defendant  and  the  agent  of  the 
administratrix  went  through  the  account  to- 
gether, and  struck  a  balance,  which  the  de- 
lendant  promised  to  pa^  as  soon  as  he  could. 
— Held,  that  the  administratrix  was  entitled 
to  recover  on  a  count  upon  an  account  stated 
with  her,  and  that  the  statute  of  limitations 
was  no  bur.     Smith  v.  Forty.  126 

2.  A  party  may  recover  tne  amount  of  an  I. 
O.  U.  on  a  count  upon  an  account  stated. 
Payne  ▼.  Jenkins.  324 

See  Eegula  GeneraliM,  607 

ADMINISTRATOR. 

See  Account  Stated,  1.    Laxdlord  and 
Tenant,  6. 

ADULTERY. 

1.  In  an  action  for  criminal  conversation,  the 
plainiifT  will  be  entitled  to  a  verdict,  unless 
he  hoA  been  in  some  degree  a  party  to  his 
own  dishonour,  either  by  giving  a  general 
license  to  his  wife  to  conduct  herself  as  she 
pleased  with  men  generally,  or  by  assenting 
to  the  particular  act  of  adultery  with  the 
defendant,  or  by  havinv  totally  and  perma- 
nently given  up  all  the  advantage  to  be 
derived  from  her  society.     Winter  v.  Henn, 

494 

2.  Held,  in  an  action  for  criminal  conversation, 
that  it  was  not  matter  of  defence,  but  oiily 
in  mitigation  of  damages,  that  the  plaintiff, 
having  married  an  actress,  concealed  the 
marriage  from  her  mother,  and  very  seldom 
saw  his  wife,  but  suffered  his  wife  to  remain 
living  with  her  mother  as  if  she  were  a 
single  woman,  and  allowed  her  to  continue 
htiT  theatrical  performances  in  her  maiden 
name.    Calcraft  v.  The  Earl  of  Harhorough. 

499 

AGREEMENT. 

See  Guarantee.    Landlord  and  Tenant,  1, 
2,  8.    Stamp,  2,  3,  4,  6. 

I.  The  plaintiff  may  recover  on  proof  of  work 
done,  on  an  implied  contracti  although  it 

8l 


appear  in  the  course  of  the  defendant's  case, 
that  there  was  a  written  agreement  relating 
to  the  matter,  which  cannot  be  read  for 
the  want  of  a  stamp.  Secusi  if  the  fact  come 
out  m  the  course  of  the  plaintiff's  ease. 
Fielder  v.  Say.  (i  1 

2.  A  party  pubushed  a  prospectus  for  the  pub- 
lication of  a  county  map  and  gazetteer, 
stating  that  the  map  would  contain  "  the 
exact  limits  of  every  parish  and  township 
in  the  county."  The  defendant  agreed  to 
take  a  copy  of  each.  They  were  published, 
and  there  were  lines  on  the  map  denoting 
the  boundaries  of  townships,  but  no  distinct 
lines  to  show  the  boundaries  of  those 
parishes  which  consisted  of  several  town- 
ships:— Held,  that  the  map  was  not  accord- 
ing to  the  prospectus,  and  that  the  defendant 
was  not  bound  to  take  the  map,  although, 
by  reference  to  the  gazetteer,  it  could  be  as- 
certained what  townships  were  in  each 
parish.     Teesdale  \ .  Anderson.  198 

3.  A  tradesman  holding  a  situation  in  a  public 
office,  being  indebted  to  several  persons, 
they  met  together,  and  signed  an  agreement, 
in  which  they  stated,  that  he,  being  unable 
to  make  immediate  payment,  they  agreed  to 
accept  payment  by  his  covenanting  and 
agreeing  to  pay  to  a  trustee  of  their  nomi- 
nation^ one  third  of  his  annual  income,  and 
executing  a  power  of  attorney  as  a  collateral 
security.  The  debtor  did  not  sign  the  agree- 
ment, but  attended  the  meeting,  and  express- 
ed his  willingness  to  comply  with  its  terms. 
Before  anythmg  had  been  done  in  execution 
of  the  agreement,  one  of  the  creditors,  who 
had  signed  it,  brought  an  action  against  the 
defendant  for  his  original  debt : — Held,  that 
he  could  not  recover.     Oood  v.  Cheeseman. 

513 

AMENDMENT. 

1.  The  Judge,  at  the  trial,  will  not  allow  an 
amendment  under  the  stat.  9  Geo.  4,  c.  14, 
where  there  is  a  variance  which  would  not 
have  occurred  if  common  core  had  been  used 
in  the  drawing  of  the  declaration.  Jelf  v. 
Oriel.  22 

2.  In  a  declaration  on  a  bill  of  exchange,  iho' 
date  of  the  bill  was  stated  to  be  the  26th  of 
March ;  it  really  was  the  29th.  The  cause 
was  undefended,  and  the  judge  allowed  the 
variance  to  be  amended  under  the  stat  9 


2 
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Geo.  4,  c.  14,  without  the  payment  of  any 
costs.     Bentzing  v.  Scott.  24 

APOTHECARY. 
See  Lunatic.    Master  and  Sertant,  1. 

1.  A.  gave  a  sum  of  money  into  the  hands 
of  B.  to  pay  to  C. ;  B.  had  not  paid  it  over 
to  C. — Held,  that  if  C.  had  not  consented  to 
receive  this  sum  of  B.,  A.  might  counter- 
mand the  authority,  and  recover  it  back  from 
B.     Owen  v.  Boweu.  93 

2.  If  A.  agrees  to  serve  B.  as  an  apothecary's 
assistant  at  such  salary  as  C.  should  think 
reasonable,  and  it  appear  that  no  application 
had  been  made  to  C.  to  iix  any  salary,  A. 
cannot  recover  anything  for  his  services  in 
an  action  for  work  and  labour.  76.^ 

3.  A  surgeon  and  apothecary  may,  besides  his 
charges  for  medicine,  recover  such  charges 
(or  attendances  as  the  Jury  shall  consider  to 
be  fair  and  reasonable.     Handey  v.  Henton. 

^  110 

4.  A.  had  several  of  his  children  residing  in  a 
bouse  distant  from  his  own,  in  the  charge 
of  B.,  a  servant : — Held,  that  if  an  accident 
happened  to  one  of  the  children,  A.  was  liable 
to  pay  for  its  cure,  although  he  did  not  know 
the  surgeon  who  was  called  in,  and  although 
the  accident  might  have  arisen  from  the 
carelessness  of  the  servant: — Held,  also, 
that  if  B.,  the  servant,  becoming  ill  in  con- 
sequence  of  the  service,  call  in  C,  a  surgeon, 
and  after  this  A.  send  his  own  surgeon,  and 
the  wife  of  A.  know  of  C.'s  attendance,  and 
expresses  no  disapprobation,  A.  is  liable  to 
pay  C.  for  this  attendance.  Cooper  v. 
FkiUip$,  581 

5.  A  servant  who  hurt  her  foot  in  getting  over 
a  gate  called  in  a  surgeon,  who  was  not  the 
regular  medical  attendant  of  the  fkmily, 
without  the  knowledge  of  her  roaster  or 
mistress: — Held,  that  the  master  was  not 
liable  to  pay  the  surgeon's  bill.  lb. 

APPREHENSION. 

See  Trespass,  3. 

A.  went  to  a  house  at  night,  demanding  to  see 
the  servant.  He  was  told  to  depart,  and 
would  not.  A  constable  was  sent  for,  and 
A.  went  from  the  house  to  the  garden. 
When  the  constable  arrived,  A.  said,  that  if 
a  light  appeared  at  the  whidows  he  would 
break  them  ;  upon  which  the  constable  took 
him  into  custodv  : — Held,  that  the  constable 
was  not  justified  in  so  doing.  Bex  v.  George 
Bright.  387 

ARSON. 
iSee  Boat 

1.  An  indictment  on  the  stat.  7  &>  8  Geo.  4, 
c.  30,  ss.  2,  &.  17,  for  setting  fire  to  a  barn 
and  a  stock  of  straw,  charged  the  ofl^ences 
to  have  been  committed  *' feloniously,  ro- 
luntarily,  and  maliciously,*'  instead  of  "fe- 
loniously, unlawfully,  and  maliciously:" 
Held  bad.    Hex  v.  Reader.  245 

2.  The  prisoners  had  set  fire  to  a  stack  of 
stubble  (which,  in  Cambridgeshire,  is  called 
haulm);  they  were  indicted  on  a  first  in- 
dictment, for  setting  fire  to  a  '*  stack  of 
straw:" — Held,  that  this  was  not  straw. 
And,  on  their  beins  again  indicted,  for  set- 
ting fire  to  a  "stack  of  straw  called  haulm," 
the  Judge  intimated,  that  to  convict  upon 


such  a  count,  would  not  be  cafe ;  sod  tbt 
verdict,  in  consequence,  was  taken  apon 
other  counts,  charging  the  setting  fire  to  r 
barn  and  a  wheat-stack.  /&. 

3.  An  indictment,  on  the  stat.  7  &  8  Geo.  4, 
c.  30,  s.  17,  charged  a  party  with  setting  fire 
to  a  **  etack  of  barley,  of  the  value  of  lOOi.  •( 
R.  P.  W :"— Held  ^od,  although  the  wordi 
of  the  statute  creating  the  offence  are  "any 
stack  of  com  or  £Ta»n:"-^Held  also,  that 
the  words  **  of  R.  P.  W."  sufficiently  stated 
the  property  : — Held  also,  that  if  the  iodirt- 
ment  state  that  the  prisoner,  on,  &c.,  at, 
&c.,  feloniously,  unlawfully,  and  malicious- 
ly  did  set  fire  to  a  certain  stack  of  barley  of 
the  value  of  100/.  of  R.  P.  W.  then  and  there 
being,"  this  is  sufficient,  without  stating  that 
^he  prisoner,  on,  &.C.,  at,  6lc.,  febniously, 
unlawfully,  ^and  maliciously  did  tken  eid 
Uhere  sel^nre  to  the  stack.     Mex  v.  Swatkius. 

MS 

ARTICULO  MORTIS,  DECLARATION 

IN. 

See  Murder,  1.    Robbery.  1. 

ASSAULT. 

5ee  AppREBENSioif.   Prize-Fiqbt.  SniTPUifi, 
6.    Theatre,  1.    Trespass,  3. 

1.  If  parish  officers  cut  oflf  the  hair  of  a  pan- 
per  in  the  poor-house,  by  force,  and  against 
the  will  of  such  pauper,  this  is  an  assault; 
and  if  it  be  done  as  matter  of  degradation, 
and  not  with  a  view  to  cleanliness,  that  will 
be  an  aggravation,  and  go  to  increase  the 
damages.     Fordev.  Skinner.  239 

2.  A.  was  advancing  in  a  threatening  attitude, 
with  an  intention  to  strike  B.,  so  that  his 
blow  would  have  almost  immediately  reached 
B.,  if  he  had  not  been  stopt : — Held,  that  it 
was  an  assault  in  point  of  law,  though,  at  the 
particular  moment  when  A.  was  atopt,  he 
was  not  near  enough  for  his  blow  to  take 
effect.     StephenM  v.  Meyere.  3*9 

3.  A  police  constable  is  not  justified  under  the 
stat.  10  Geo.  4,  c.  44,  s.  7,  in  laving  hold  of, 
pushing  along  the  hiffhway.  and  ordering  to 
be  off,  a  person  found  by  him  conversing  in 
a  crowd  with  another,  merely  because  the 
person  with  whom  he  happens  to  be  con- 
versing, is  known  to  be  a  reputed  thief. 
Stocken  v.  Carter.  477 

ASSIGNMENT. 

An  assij^ment  of  property  for  the  purpose  of 
securing  debts  cue  and  to  be  due.  with  a 
power  of  sale,  upon  giving  six  months'  notice, 
18  only  a  collateral  security  ;  and  without  a 
special  charge  to  that  effect,  does  not  suspend 
the  remedy  by  action  against  the  debtor. 
EmcM  v.  Widdowson.  1^1 

ASSIGNMENT  FOR  THE  BENEFIT 
OF  CREDITORS. 

iSee  AoREEMEirr,  3.    Landlord  and 
Tenant,  5. 

Trustees  under  n  general  assignment  for  the 
benefit  of  creditors,  refused  to  alk)w  one  of 
them  to  sign  the  deed,  on  the  ground  that 
they  had  discovered,  after  the  assipiment 
was  ogreed  on,  that  his  claim  was  founded 
on  an  usurious  transaction  : — Held,  that  ihia 
refusal  remitted  him  to  his  original  rights. 
Garrard  v.  IVoolner,  471 
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ATTORNEY. 
See  Bakkrupt,  1.    Insolvent,  7. 

1.  If,  in  an  action  for  an  attomey^a  bill,  it 
appear  that  the  plaintitf  in  hia  bill  charges 
for  specific  attendances  on  particular  days ; 
and,  besides  that,  charges  a  further  sum  for 
several  attendances— The  Judge  at  the  trial 
will  direct  the  jury  to  deduct  this  latter  sum 
from  the  amount  of  the  bill.    Rowneon  v. 

Earle.  *    r  u 

2.  An  attorney  may  recover  the  amount  oi  nis 
bill  in  an  action,  although  the  copy  delivered 
under  the  statutes  2  Geo.  2,  c.  23,  and  12 
Geo.  2,  c.  13,  contain  such  abbreviations 
as—"  Declon."  **  Instrons."  "  Confce. 
"AfTl."    "Atty."  &c.    Frowd  v.  StUlard. 

51 

3.  A  solicitor  to  a  commission  of  bankrupt 
may  maintain  an  action  for  the  amount  of 
bis  bill  up  to  the  choice  of  assignees,  wUh- 
oui  having  had  hia  bill  taxed  by  the  com- 
missioners, under  s.  14  of  the  bankrupt  act, 
6  Geo.  4,  c.  16,  that  provision  applying  only 
to  cases  between  the  assignees  and  the 
estate.     Taylor  v.  M' Gaugan.  % 

4.  If  an  attorney  sue  out  a  writ  against  A.,  at 
the  suit  of  B.,  without  any  authority,  ex- 
press or  implied,  from  B.  for  so  doing,  and 
A.  pay  the  costs  of  such  writ  to  the  attorney, 
A.  may  recover  back  the  amount  of  those 
costs,  by  bringing  an  action  for  money  had 
and  received  against  the  attorney ;  but  if  the 
attorney  had  any  authority,  either  express 
or  implied,  from  B.,  to  sue  out  the  writ, 
auch  action  for  money  had  and  received  will 
not  lie  against  the  attorney,  even  though  B. 
had  no  cauae  of  action  against  A.  Dupen  v. 
Keeling,  *^ 

5.  A.,  an  attorney,  did  business  for  B.,  another 
attorney,  in  a  cause  in  which  B.  was  a  par- 
ly:—Held,  that  A.  could  not  recover  the 
amount  of  his  charges,  without  proof  of  his 
having  delivered  his  bill,  under  the  stat.  3 
Jac.  1,  c.  7 :— Held  also,  that,  under  such 
circumstances,  A.  might  recover  a  sum  of 
money  lent  on  a  distinct  account,  but  not 
for  disbursements  made  in  the  cause.  Hem- 
ming V.  Wilton.  ,  318 

fi.  An  agent  to  a  country  attorney  need  not 
deliver  a  bill  under  the  stat.  3  Jac.  1,  c.  7,  s. 
1,  if  the  charges  be  for  agency  in  causes  in 
which  the  defendant  was  the  attorney  and 
in  which  the  plaintiff  acted  as  his  agent. 
Sandy 9  v.  Hornby,  520 

AWARD. 

1.  In  an  action  of  debt  on  an  award,  interest  is 
*  recoverable  on  the  sum  awarded,  from  the 

time  at  which  it  was  demanded.  Johneon  v. 
Thirant.  „   .         327 

2.  An  arbitrator  cannot  be  compelled  to  give 
evidence  in  a  cause  as  to  matters  that  oc- 
curred before   him  during  the  arbitration. 

Ih, 
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BAIL. 
See  Regulm  Generates,  Noe.  1-5. 

BANKRUPT. 

See  Attorney,  3.    Limitations.  STATtJTE 

OF,  4. 

I  \\Tiero  an  attorney  is  employed  by  one  per- 
son to  sue  out  a  commission  of  bankrupt 
on  the  petition  of  another  person,  the  person 


so  employing  the  attorney,  and  not  the  peti- 
tioning creditor,  is  the  person  liable  to  pay 
the  attorney  the  costs  of  suing  out  the  com- 
mission.   Pocock  V.  Rttseell.  14 

2.  If  an  action  be  brought  against  the  assignees 
of  a  bankrupt,  and,  beibre  the  trial,  the 
bankrupt  obtains  the  signature  of  a  sufficient 
number  of  creditors  to  his  certificate,  and 
be  willing  to  release  his  surplus,  but  his  cer- 
tificate has  not  been  allowed  by  the  Lord 
Chancellor ;  the  Judge  will  not  put  off  the 
trial  to  give  time  to  obtain  the  allowance  of 
the  certificate  by  the  Lord  Chancellor,  so  as 
to  make  the  bankrupt  a  competent  witness 
for  the  assignees.     Tennaut  v.  Straekan,  31 

3.  If  bills  be  paid  in  at  a  banker's  as  short 
bills  (t.  e.  bills  which  the  bankers  are  to  pre- 
sent when  due,  and  carry  the  proceeds  to 
account),  and  after  a  commission  of  bank- 
rupt has  issued  against  the  bankers,  but 
before  the  choice  oi  assignees,  a  person,  on 
behalf  of  the  customer  by  whom  they  were 
paid  in,  calls  at  the  banking-house  to  de- 
mand a  return  of  these  bills,  the  answer  he 
receives  is  evidence  in  an  action  of  trover, 
brought  against  the  assignees  for  the  reco- 
very of  such  bills :  but  it;  before  the  choice 
of  assignees,  some  of  the  bills  were  paid, 
the  customer  cannot  recover  the  value  of 
such  bills  as  were  so  paid,  in  an  action  of 
trover  against  the  assignees.  lb. 

4.  If  the  assignees,  when  called  on  to  return 
the  bills,  claim  a  right  to  retain  such  as 
have  not  been  paid,  alleging  that  the  bank- 
rupts bad  discounted  them  lor  the  customer 
before  the  bankruptcy,  this  is  presumptive 
evidence  that  these  bills  were  the  bills  paid 
in  by  such  customer.  lb- 

5.  If  a  customer  pay  into  the  hands  of  his 
banker  certain  bills,  as  short  bills,  and,  after 
the  bankruptcy  and  choice  of  assignees,  the 
assignees  present  them  for  payment,  and  re- 
ceive the  proceeds,  and  claim  to  hold  the 
proceeds  against  the  customer,  they  are  lia- 
ble in  trover.  {*• 

6.  If  a  person,  after  notice  of  an  act  of  bank- 
ruptcy, sets  up  a  claim  of  lien  upon  certain 
deeds,  and  the  bankrupt  pay  the  sum  he  de- 
mands to  get  possession  of  the  deeds ,  the 
assignees  cannot  question  the  amount  of  this 
lien,  unless  there  be  a  count  for  money  had 
and  received  to  the  use  of  the  assignees ;  but 
if  the  person  had  really  no  just  claim  at  all, 
the  assignees  may  recover  back  the  sum  in 
an  action  for  money  had  and  received  to  the 
use  of  the  bankrupt ;  however,  if  it  appear 
that  the  defendant  never  received  any  money, 
but  that  A.,  who  was  to  have  conveyed  a 
house  to  the  bankrupt,  at  his  desire  mort- 
gafired  it  to  the  defendant,  an  action  for  mo- 
ney had  and  received  will  not  lie.  Noble  v. 
Kersey.  .      ^ 

7.  Commissioners  of  bankrupt  committed  a 
witness  for  refusing  to  read  the  entries  in  an 
account:— Held,  that  they  were  liable  to  an 
action  for  false  imprisonment  for  so  doing, 
because  this  was  not  a  quest  ion. ~}le\d,  also, 
that  the  circumstance  of  the  witness  speak- 
ing of  it  as  a  question  at  the  time  of  his  re- 
fusal made  no  difference.     Isaac  v.  Itnpey. 

113 

8.  A  defendant,  in  a  suit  by  assignees  of  a 
bankrupt,  was  told,  at  an  interview  with  the 
attorney  for  the  assignees  (which  was  ar- 
ranged by  his  own  attorney,  but  which  he 
thought  proper  to  attend  alone),  that  his  at- 
torney had  proposed  that  he  should  admit 
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eTery  fact,  %xeept  the  merittt  provided  the 
plaintiifa  would  waive  their  right  of  holding 
nim  to  bail ;  and  he  was  asked,  whether 
that  proposal  was  made  with  his  authority. 
He  replied,  that  it  was;  and  that  he  was 
ready  lo  carry  it  into  effect,  as  the  only  quei- 
Htm  he  wished  to  try  idoj,  whether  he  wae  li- 
able on  the  uodertakine  he  had  ^iven : — 
Held,  that  this  amounted  to  an  admission  of 
the  right  of  the  assignees  to  sue,  although  no 
mention  was  made  of  it  in  the  conversa- 
tion.  Semble,  that  it  would  have  been  oth- 
erwise, if,  without  further  explanaticin,  he 
had  only  said  that  ho  wished  to  try  upon  the 
merits.  Held,  also,  that  having  received 
advantage  from  the  admission  in  the  waiver 
of  the  right  to  hold  to  bail,  he  could  not  af- 
terwards withdraw  it,  and  insist  upon  proof 
of  (he  bankruptcy.     Davies  v.  BurtoH,    166 

9.  A  bankrupt  assigned  all  his  propertjr^to 
two  trustees,  one  of  whom  was  tne  petition- 
ing creditor,  who  was  present  at  the  execution 
of  the  assignment  by  the  bankrupt,  and  exe- 
cuted it  himself,  but  not  in  the  presence  of 
any  attorney  or  solicitor : — Held,  that  this  was 
not  such  an  assignment,  as,  being  communi- 
cated to  a  creditor  of  the  bankrupt,  before 
the  receipt  by  him  of  money  from  the  bank- 
rupt, would  enable  the  assignees  to  recover 
such  money  as  money  received  after  and 
with  notice  of  an  act  of  bankruptcy.  Bur- 
hidge  v.  Watson.  170 

10.  A  bankrupt,  who  was  in  prison  for  debt, 
did  not  surrender  to  his  commission,  nor  did 
he  applv  to  have  the  time  for  his  surrender 
enlargeo,  nor  did  he  apply  to  be  brought  up 
to  surrender  under  sect.  119  of  the  bankrupt 
act,  6  Geo.  4,  c.  16,  nor  did  he  give  notice 
to  the  commissioners  that  he  was  in  prison : 
•~Held,  that  under  these  circumstances  he 
was  not  indictable  under  s.  112  of  the  stat.  6 
Geo.  4,c.  16,  for  not  surrendering  to  his  com- 
mission, even  though  the  imprisonment  could 
be  shown  to  have  been  collusive.  Bex  v. 
Mitchell.  251 

11.  If,  in  an  action  by  the  assignees  of  a  bank- 
rupt, notice  of  disputing  the  trading,  &c., 
has  been  given  ;  and  it  appear  that  part  of 
the  amount  claimed  could  not  have  been  re- 
covered by  the  bankrupt ;  the  proceedings 
under  the  commission  are  not  sumcient  proof 
of  the  trading.  &.C.,  to  entitle  the  assignees 
to  go  for  their  whole  claim,  and  they  will,  on 
such  evidence,  be  restricted  to  that  part  of 
their  claim  which  the  bankrupt  could  have 
recovered.     Gibson  v.  Oldfield.  313 

12.  If  a  trader  buy  goods  and  sell  them  again 
on  the  same  day  at  more  than  thirty  ;)ercen/. 
less  than  he  bought  them  for,  this  fnay  be  an 
act  of  bankruptcy  under  aect.  3  of  the  bank- 
rupt act ;  but,  to  make  it  an  act  of  bankrupt- 
cy, the  Jury  must  be  satisfied  that  the  per- 
son to  whom  the  trader  sold  the  goods  must 
have  been  led  to  suppose  that  the  trader  was 
a  person  going  to  become  bankrupt,  who 
wished  to  get  money  into  his  hands  to  cheat 
his  creditors.     Cook  v.  Caidecot.  315 

13.  In  an  action  by  the  assignees  of  a  bank- 
rupt for  a  debt  due  to  the  bankrupt ;  the 
defendant  may  plead  a  tender  as  to  part,  and 

five  evidence  of  a  set-off  as  to  the  remain- 
pr,   without    having    pleaded   the  set-off. 
Wells  V.  Crpftn.  332 

14.  If  a  bankrupt,  before  his  bankruptcy,  let  a 
person  havo^oodn.  telling  him  to  keep  them 
till  he  (the  bankrupt)  wants  ihem  back,  and 
no  demand  be  made  of  them  till  after  the  I 


bai^kruptcy — Held,  that  if,  in  an  action  of 
detinue  by  the  assignees,  notice  is  given  of 
disputing  the  bankruptcy,  the  proceediagf 
are  evidence  of  the  trading,  d&c.,  imder  sect 
92  of  the  bankrupt  act.  Smith  v.  W^d- 
ward,  .541 

15.  Form  of  justification  by  commissioners  of 
bankrupt,  who  had  committed  a  witness. 

114,  s. 

BARGE. 

See  Boat,  2. 

BIGAMY, 

In  an  indictment  for  bigamy,  the  second  vife 
was  described  as  '*  £.  C,  widow."  She  was 
in  fact  not  a  widow,  nor  had  she  ever  beea 
represented  or  reputed  to  be  so. — Held,  a 
fatal  variance.    Bex  v.  Deeley.  579 

BILL  OF  EXCHANGE  AND  PROMIS- 
SORY  NOTE. 

See  Amendmbnt,  1,  2.  Insolvent,  1,  3,  6, 
8.    Limitations,  Statute  of,  1,  2.    Pabt* 

NEBS,  1. 

1.  A  foreign  bill  of  exchange  was  drawn  by  A. 
upon  C.  Sl  Co.,  who  resided  at  Liverpool,  m 
favour  of  L.  R.  &  Co.,  and  by  A.  endorsed 
to  the  plaintiffs.  7'he  bill  was  drawn,  *'  Sixty 
days  after  sight,  pay  to  L.  R.  &.  Co.  ta  Lon- 
(2oft, ' '  &.C.  It  was  refused  acceptance  by  the 
drawee,  but  accepted  under  protest  for  ho- 
nour of  the  drawer  by  the  defendants  cs  fol- 
lows : — *'  Accepted  under  protest  for  honour 
of  L.  R.  &  Co.,  and  will  be  paid  for  their 
account  if  regularly  protested  and  refused 
when  due."  This  bill  was  presented  for 
payment  at  the  residence  of  the  drawees  in 
Liverpool,  and  protested  at  Liverpool  for 
non-payment ;  but  it  was  not  presented  for 
payment,  or  protested,  in  London,  where  the 
drawees  had  not  any  house  of  business . — 
Held,  that  the  holders  were  entitled  to  reco- 
ver against  the  acceptors  for  honour;  and 
that,  under  these  circumstances,  a  present- 
ment in  London  and  protest  there  were  not 
necessary.    Mitchell  v.  Baring.  35 

2.  If  A.  authorize  B.  to  draw  bills  upon  him, 
and  B.  do  so,  A.  is  not  liable  to  be  sued  as  the 
drawer  of  those  bills.  Therefore,  where,  by 
a  resolution  of  the  directors  of  a  mining  com- 
pany, four  directors  were  necessary  for  the 
doing  of  any  act ;  and  three  of  the  directors 
were  called  trustees,  and  those  three  gave  a 
power  of  attorney  to  the  agent  of  the  com- 
pany to  draw  bills: — Held,  that  the  other 
directora  were  not  liable  on  those  bills.  •> 
the  power  of  attorney  was  not  executed  by 
four  directors.     Dnearry  v.  Gill.  ISl 

3.  The  plaintiff  had  accepted  a  bill  for  148/., 
for  the  accommodation  of  T.,  who  gave  it  to 
N.  for  a  particular  purpose;  N.  borrowed 
102.  of  the  defendant,  and  gave  him  this  bill 
as  a  security.  Thia  sum  of  10/.  was  repaid 
by  N.,  but  the  bill  was  not  given  up  and  the 
defendant  endorsed  it  for  value  to  R.,  who, 
when  it  was  dishonoured,  caused  both  the 
plaintiff  and  T.  to  be  arrested,  and  the  plain- 
tiff paid  the  amount  of  the  bill,  and  the  ro»ts 
of  both  arrests : — Held,  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  the  bill 
from  the  defendant,  but  not  the  costs  of  ?he 
two  arrests.     Boaeh  v.  Thompson.  194 

4.  A  banker  in  London,  corresponding  with  j* 
banker  abroad,  has  the  same  right,  with  re- 
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■pect  to  English  bills  of  his  correspondent 
becoming  due  while  in  his  hands,  bb  an 
English  banker  has  with  respect  to  his 
customer  in  England  ;  and  therefore,  if  such 
a  bill  be  dishonoured,  he  may  send  it,  when 
Wtnrned,  to  his  correspondent  abroad ;  but 
temble,  that  if  the  foreign  correspondent  be 
afterwards  in  London,  in  possession  of  the 
bill,  he  ought  not  to  send  it  a^ain  to  the 
London  banker,  but  should  himself  give 
notice  of  dishonour  to  the  party  who  endors- 
ed it  to  him.     Daly  v.  Slatier.  200 

5.  The  declaration  in  an  action  on  a  bill  of  ex- 
change stated  it  to  have  been  drawn  by  one 
Hannah  P.,  accepted  by  the  defendant,  and 
endor^d  by  the  said  Hannah  P.  to  the 
plaintifis.  The  drawing  and  endorsement 
appeared  to  be  in  this  lorm  : — Per  pro.  H. 
P.,  John  P.  A  clerk  of  the  plaintiffs  proved 
that  the  drawing  and  endorsement  were  of 
the  handwriting  of  a  Mr.  John  P.,  whom  he 
under $tood  to  be  the  son  of  a  Mrs.  P.,  whom 
he  had  never  geen,  but  with  whose  house  the 
house  of  his  employers  had  dealings,  and 
that  he  bad  seen  bills  drawn  and  accepted  in 
the  same  form  as  the  bill  in  Question,  some 
of  which  bills  had  been  paid.  The  plain- 
tiffs, on  this  evidence,  had  a  verdict ;  and  a 
rule  nisi  for  a  new  trial  having  been  ob- 
tained, an  affidavit,  in  consequence  of  an  ob- 
servation made  by  the  Lord  Chief  Justice, 
was  produced,  stating  the  name  of  the  party 
to  be  Hannah  P.,  anathat  the  bill  was  drawn 
by  her  authority.  And  the  Court  of  King*s 
Bench,  on  the  whole  evidence,  refuted  to 
make  tke  rule  for  anew  trial  absolute.  Jones 
V.  Tumour.  204 

6.  In  an  action  by  the  endorsee  against  the 
acceptor  of  a  bill  of  exchange,  the  witness 
called  to  prove  the  handwriting  of  the  drawer 
stated,  that  neither  the  drawing  nor  the  en- 
dorsement were  of  the  handwriting  of  the 
person  whose  they  purported  to  be.  It  was 
proved  that  the  defendant  had  acknowledged 
the  acceptance  to  be  his,  and  it  was  con- 
tended, that,  as  the  acceptance  admitted  the 
drawing  to  be  correct,  the  Jury  might  find 
for  the  plaintiff,  if  they  thought,  upon  in- 
spection of  the  bill,  that  the  drawing  and 
endorsement  were  of  the  same  handwriting ; 
but  it  was  held  to  be  necessary,  that  some 
proof  should  be  given  as  to  whose  the 
handwriting  was.    Allport  v.  Meek.        267 

7.  Where  two  persons  were  joint  agents  of  the 
Royal  Veteran  Battalion,  but  were  not  other- 
wise connected  in  business,  and  were  in  the 
habit  of  accepting  bills  by  means  of  a  clerk, 
in  this  form :  *'  For  agents  of  ihe  R.  V.  B. 
— ^J.  G.'*  It  was  held  to  be  no  answer  to  a 
joint  action  against  them  hj  the  endorsee 
of  such  a  bill,  to  show,  that  it  was  accepted 
for  the  private  advantage  of  one  without  the 
knowledge  of  the  other,  although  it  appeared 
that  the  endorsee  might,  if  he  had  inquired 
of  the  clerk  who  accepted  it,  have  ascer- 
tained that  such  was  the  fact.  Sanderson 
V.  Brooksbank.  286 

8.  When  a  person  signs  a  promissory  note  on 
a  representation  that  others  are  to  join,  and 
one  afterwards  refuses  to  sign,  the  payees 
cannot  recover  in  an  action  on  the  note 
against  the  person  who  signed  it,  unless  the 
Jury  are  satisfied  that  such  person,  knowina 
the  facts,  and  being  aware  of  his  rights,  had 
consented  to  waive  his  objection.  Leaf  v. 
Gilibs.  466 

d.  In  an  action  by  the  endorsee  againtt  the  ac- 
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ceptor  of  a  bill  of  exch&nge,  it  is  no  objection 
to  the  plaintiflfs  right  ot  recovery,  that  the 
acceptance  actually  took  place  before  the 
drawer's  name  was  signed;  although  the 
declaration  be  in  the  usual  form,  viz.  that 
the  bill  being  drawn,  the  defendant  after- 
wards accepted,  and  that  the  transaction 
was  according  to  the  custom  of  merchants. 
And  it  is  not  necessary  that  the  plaintiff,  in 
such  action,  should  offer  any  evidence  to 
show  that  it  is  the  custom  of  merchants  so  to 
transact  business.    Molloy  v.  Delves.      492 

10.  In  an  action  on  a  bill  ot  exchange,  where 
the  declaration  alleges,  that  notice  of  dis- 
honour was  eiven  to  the  defendant,  it  will 
satisfy  the  allegation  to  show  that  notice  was 
eiven  before  action  brought,  although,  from 
the  party's  not  being  to  be  found,  it  was  not 
given  at  the  proper  time. — But  «einft/e,  that 
such  an  alleeation  is  not  satisfied  by  proof 
of  the  use  ot  due  diligence  in  endeavouring 
to  find  the  partv,  when  no  notice  has  been 
given  at  all.     Harris  v.  Richardson.         522 

11.  The  endorsement  by  a  married  woman, 
with  her  husband* s  assent j  of  a  bill  of  ex- 
change drawn  by  her,  is  binding  upon  him, 
and  will  pass  the  interest  in  the  bilFto  the 
endorsee  so  as  to  enable  him  to  sue  the  ac- 
ceptor.   Frestwich  v.  Marshall.  594 

12.  Form  of  declaration  on  an  acceptance  for 
honour.  35,  n. 
See  Regula  Generalis.  607 

BOAT. 

1.  An  indictment  on  the  statute  7  &  8  Geo.  4, 
c.  30,  s.  10,  for  damaging  a  vessel,  need  not 
state  the  damage  was  done  "  otherwise  than 
by  fire,"  if  it  stale  how  it  was  done.  Rex 
V.  Bowyer.  559 

2.  Whether  a  small  pleasure  boat,  18  feet  long, 
is  a  vessel  within  the  meaning  of  that  statute 
— quare.    SembUt  that  it  is.  lb. 

3.  An  indictment  for  setting  fire  to  a  barge,  the 
property  of  another,  ought  to  contain  an  aver- 
ment that  it  was  done  with  intent  to  preju- 
dice the  owner,  Slc.    Rex  v.  Smith.        569 

4.  Whether  a  barge  is  a  vessel  within  the  stat. 
7  &.  8  Geo.  4,  c.  30,  s.  9 — niucre,  lb. 

BOND. 
See  SHirriNa,  3. 

BURGLARY. 

The  lifting  up  of  a  trap-door  covering  a  cellar, 
which  was  merely  kept  in  its  place  b^  its 
own  weight,  and  which  had  no  fastenings, 
because,  it  being  a  new  trap-door,  they  had 
not  been  put  on,  is  not  a  sufficient  break- 
ing to  constitute  a  burglary ;  but  unlocking 
and  opening  a  hall-door  and  running  away, 
is  a  sufficient  breaking  out  of  the .  house. 
Rex  v.  Lawrence.  231 

BURNING. 
See  Arson. 

CATTLE. 
See  PoisoNuro  Cattlb. 

CERTIORARL 
See  Costs.    Practice,  7. 

CHARTER-PARTY. 
See  SEiPFiiro. 
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COAL. 

Where  the  Teiidor  of  coals  himself- inserts  in 
the  vender's  ticket  the  description  of  them, 
it  is  not  necessary,  in  an  action  tor  penalties 
under  the  47  Geo.  3,  c.  bcviii.,  to  produce  the 
ship -meter's  certificate,  required  by  the  55th 
section  of  that  statute.  Beeve  qui  tarn  t. 
Ularey.  17 

COMMITTMENT. 

L  On  charges  of  felony,  a  magistrate  has  a 
power  to  commit  for  re-examination  for  a 
reasonable  time.  What  is  a  reasonable  time, 
will  greatly  depend  upon  the  circumstances 
of  each  case — hfieen  aajrs  is  an  unreasonable 
time,  unless  there  be  circumstances  to  ac- 
count  for  it,  and  those  circumstances  it  will 
be  incumbent  on  the  magistrate  to  show. 
Davi$  V.  Capper.  134 

2.  The  fact,  that  a  letter  addressed  to  the  pri- 
8oner.(but  which  was  intercepted,  and  never 
was  in  the  hands  of  the  prisoner),  mentioned 
the  prisoner  as  a  pariicem  in  the  felony,  and 
stated,  that  the  writer otit  would  write  again 
in  a  fortnight,  is  not  sufficient  to  warrant  such 
a  commitment.  lb. 

3.  The  question  of  reasonable  time  is  a  mixed 

Juestiou  of  law  and  fact.  It  will  be  for  the 
ury  to  say  what  the  facts  are,  but  the  Judge 
will  direct  them  upon  those  facts,  whetl^r 
the  time  was  reasonable  or  not,  as  matter  of 
law.  75. 

4.  If  a  magistrate  commits  a  party  till  a  cer- 
tain day  for  re-examination,  it  is  his  bounden 
duty  to  be  in  attendance  on  that  day,  to  take 
the  further  examination,  and  to  discharge 
the  party,  if  there  be  not  evidence  sufficient 
to  warrant  a  further  commitment.  If  a  party 
is  committed  for  further  examination  for  an 
unreasonable  time,  his  remedy  is  by  action 
of  trespass  against  the  committing  magistrate. 

Ih. 
y  If  a  magistrate  commits  a  prisoner  for  fifteen 
days,  for  further  examination,  to  make  the 
prisoner  tell  who  wrote  a  letter  which  was 
addressed  to  the  prisoner,  but  which  was 
intercepted,  and  never  was  in  the  hands  of 
the  prisoner,  such  commitment  will  be  ille- 
gal. i6. 

COMPOUNDING  FELONY. 

If,  in  an  indictment  for  compounding  felony,  it 
be  averred  that  the  defenaant  did- desist,  and 
from  that  time  hitherto  hath  desisted  from  all 
further  prosecution  ;  and  it  appear,  that  after 
the  alleged  compounding,  he  prosecuted  the 
offender  to  conviction,  the  Judge  will  direct 
an  acquittal.    Rex  v.  Stone,  379 

CONCEALMENT  OF  BIRTH. 

A  woman  was  delivered  of  a  child,  whose  dead 
body  was  found  at  her  father's  house  in  a 
bed  among  the  feathers.  There  was  no 
evidence  to  show  who  placed  it  there,  but 
it  being  proved  that  the  woman  had  sent  for 
a  surgeon  at  the  time  of  her  confinement, 
and  had  prepared  child's  clothes — the  learn- 
ed Judge  directed  an  acquittal  on  the  charge 
of  endeavouring  to  conceal  the  birth.  Rex 
y.  Higley.  366 

CONDITION  PRECEDENT. 

1.  Where  it  was  part  of  a  condition  precedent 
to  the  claim  of  a  sum  of  80/.,  in  addition  to 
the  purchase -money  /or  a  new  house,  that 


the  pavement  in  front  of  the  adjoining  homes 
should  be  laid  down  by  the  21st  of  April;  it 
was  held  that  the  delay  of  four  days,  thongll 
occasioned  by  had  weather,  which  prevented 
the  workmen  from  proceeding,  was  soifi- 
cient  to  prevent  the  recovery  of  such  claim. 
MaryoH  v.  Carter.  295 

2.  A.  and  B.  were  litigant  parties  in  several 
actions,  C.  was  the  attorney  of  B. ;  and  at  a 
meeting  to  settle  the  actions,  it  was  agreed 
between  A.  and  B.,  in  the  presence  of  C, 
inter  aliat  that  C.  should  give  his  promissory 
note  at  two  months  as  a  collateral  secority 
for  the  payment  by  B.  to  A.  of  a  sum  of 
450i.  And  it  was  added  that  all  the  effects 
which  A.  had  of  B.'s  should  be  delivered  vp 
to  C.  as  B.'s  attorney.  C.  signed  the  note 
at  the  meeting  immediately  after  the  sit- 
ing of  the  agreement : — Held,  in  an  actioB 
on  the  note  by  A.  against  C,  that  the  deli- 
very up  of  the  efllects  was  not  a  conditioo 
precedent  to  the  right  of  A.  to  claim  the 

money.    Irving  v.  King.  309 

• 

CONFESSION. 

See  EviDEifcs,  3.  5,  6,  7,  8,  9,  10.  11,  13, 15, 
16,  16,  19,  20,  21.    FoRGSKT,  3. 

CONSPIRACY. 

Semhle,  that  an  indictment,  charging  the  de- 
fendants with  conspiring  "  to  cheat  and  de- 
fraud the  just  and  lawful  creditors  of  W.F." 
(without  any  further  statement  of  the  cod- 
■piracy,  or  of  any  overt  act),  is  bad  as  being 
too  general.    Rex  v.  Fowle.  592 

CORONER. 

It  is  the  duty  of  a  coroner  in  a  case  of  death 
occurring  in  a  pugilistic  encounter,  to  exa- 
mine a  surgeon  as  to  the  cause  of  the  death. 
Rex  V.  QuMch.  571 

CORPORATION. 

If  the  mayor  of  a  town  order  weights  and  mea- 
sures, and,  when  supplied,  they  be  examined 
at  a  full  meeting  of  the  corporation — This  is 
such  a  recognition  of  the  contract  as  will 
make  the  corporation  liable  to  pay  for  them, 
although  the  order  for  them  was  not  under 
the  common  seal  of  the  corporation ;  and  the 
fact,  that  the  mayor  was  afterwards  ousted 
from  his  office  by  a  judgment  of  the  Court 
of  King's  Bench  msKes  no  difTcrence.  Dt 
Grave  v.  The  Mayor  and  Corporation  ef 
Monmouth.  ^^^ 

COSTS. 
See  Bill  of  Exchargs,  3.    Practicx,  4. 

If  a  prosecutor,  having  removed  an  indictment 
by  certiorari,  give  notice  of  trial  for  the  As- 
sizes, and  bring  down  the  record,  and  wiih* 
draw  it  after  it  has  been  entered  for  trial, 
the  Judge  at  the  Assizes  cannot  order  the 
prosecutor  to  pay  the  defendant  the  ^^ 
of  the  day ;  but  a  motion  must  be  made  in 
the  Court  of  King's  Bench.  Rex  v.  Watton^ 

See  RegulcB  Generalis,  No.  12.  601,  627 

COVENANT. 
iSee  Staxf,  5. 
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DECLARATION. 

Forms  of,  8,  35,  87 

See  Segulm  Cenerale$,  Not.  6,  7.  8,  10,  14. 

601,  607 

DECLARATION  IN  ARTICULO 
MORTIS. 

See  McRDEK,  1.    Robbekt,  1. 

DEED. 
See  Stamp,  4,  5. 

DEMURRAGE 
See  Shifpimo,  1. 

DETINUE. 
See  Bankrupt,  14. 

DISTRESS.     . 
See  Landlord  and  Tenant,  3. 

DOG. 

See  Trespass. 

Tlie  owner  of  sheep  in  a  field  which  had  been 
worried  by  a  dog,  shot  the  dog  when  in 
another  field  at  some  distance ofl: — Held,  in 
an  action  by  the  owner  of  the  dog,  that  the 
defendant  was  not  justified  in  the  act  of 
shooting,  as  it  was  not  done  in  protection  of 
bis  property.     Wells  v.  Head.  568 

EASEMENT. 
See  Judgment  reootered,  1. 

EJECTMENT. 
See  Landlord  and  Tenant.    Witness,  8. 

} .  If  a  lessor  of  the  plaintiff  is  nonaaited  for 
want  of  the  defenaant's  confessing  lease, 
entry,  and  ouster,  the  Judge  will  not  grant 
a  certificate  under  the  stat.  1  W.  4,  c.  70,  s. 
30,  to  give  the  lessor  of  the  plaintiff  imnie- 
diate  possession,  unless  an  affidavit  stating 
the  circumstances  of  the  case  be  laid  before 
him.    Doe  d.  Willianuon  v.  Datoeon.      589 

2.  Under  that  stat.  the  Judee  has  no  discretion 
as  to  the  time  at  which  the  lessor  of  the 
plaintiff  shall  have  possession,  as  he  must 
either  grant  a  certificate  to  enable  him  to 
get  immediate  possession,  or  let  the  case 
take  its  regular  course.  lb. 

See  Begula  Generalie.  604 

ELECTION. 

If  A.  agree  to  reinvest  a  sum  in  the  3/.  per 
cent,  consols  in  the  name  of  B.,  charging 
the  stock  at  a  price  not  exceeding  68|  per 
cent.,  or  to  repay  the  sum  in  bank  notes  on 
B.  giving  A.  six  months*  notice,  it  is  in  the 
election  of  B.,  whether  he  will  have  the 
money  reinvested,  or  paid  in  bank  notes.  In 
general,  the  election  is  in  the  psrty  who  is 
to  do  the  first  act.    Chippendale  v.  Thureton. 

98 

EMBEZZLEMENT. 

1.  A.  was  employed  to  lead  a  btallion,  and  he 
was  to  charge  30«.  a  m9..,  and  not  take  less 
than  20f .  He  received  a  sum  of  Bs.  for  the  co- 
vering of  a  mare,  which  he  did  not  account 
for: — Held,  no  embezzlement,  as  the  sum 
was  not  received  by  virtue  of  his  employ- 
luent.    Sex  v.  Snowley,  390 


2.  The  halves  of  country  bank  notes,  sent  in 
a  letter,  are  eoods  and  chattels ;  and  a  per- 
son who  steals  or  embezzles  them  is  indict- 
able for  such  larceny  or  embezzlement.  Bex 
V.  Mead.  535 

EMBEZZLEMENT  BY  AGENTS. 

1.  A.  placed  valuable  securities  in  the  hands 
of  B.,  with  a  written  direction  to  invest  the 
proceeds  in  the  funds,  **  in  case  of  any  unex- 
pected accident  happening  to  A-"  No  acci- 
dent did  happen  to  A.,  andthe  proceeds  were 
by  B.  converted  to  his  own  use : — Held,  that 
B.  was  not  indictable  under  the-  stat.  52  Geo. 
3,  c.  63  mow  repealed) ;  and  it  seems  that 
he  would  not  be  so  under  the  stat.  7  &  8 
Geo.  4,  c.  29,  s.  49.    Bex  v.  White.  46 

2.  An  allegation  in  an  indictment,  that  A. 
placed  valuable  securities  in  the  hands  of  B., 
**with  an  order  in  writing  to  invest  the 
proceeds  in  the  government  funds,' ^  is  not 
supported  by  proof  of  an  order  in  writing,  di- 
recting B.  to  mvest  the  proceeds  in  the  go- 
vernment funds,  in  case  of  any  unexpected 
accident  happening  to  A.  lb. 

3.  Form  of  indictment.  ib. 

EVIDENCE. 

See  Bankritpt,  3,  8,  11,  14.  Bill  of  Ex- 
CBANOB,  6,  9.  Embezzlement  by  Agents, 
2.  FoROERT.  Insolvent,  4,  9.  Insur- 
ance. Landlord  and  Tenant,  4.  Libel, 
1,  2,  3,  5.  Limitations,  Statute  of,  3. 
Malicious  Arrest.  Manslaughter,  2. 
Neolioence,  4,  6,  8,  9,  11.  Poisonino 
Cattle,  1.  'Rape,  1.  Receivino  stolen 
Property,  2.    Robbery,  1,  2. 

1.  If  a  witness,  called  for  the  plaintiff,  in  his 
cross-examination  admit  that  a  letter  was 
written  by  him  with  the  authority  of  the 

Elaintiff,  but  deny  that  a  second  letter  is  of 
is  handwriting;  the  defendant's  counsel 
will  not  be  allowed  to  show  both  letters  to 
another  witness,  called  for  the  plaintiff,  and 
ask  him  whether  he  does  not  believe  that  the 
second  letter  was  written  by  the  same  per- 
son who  wrote  the  first.  Clermont  v.  Tul' 
lidge.  1 

2.  If  a  parish  register  of  baptisms  state  that  the 
person  baptized  vas  born  on  a  particular  dav, 
that  is  not  evidence  of  the  date  of  his  birth. 
Bex  v.  Clapham.  29 

3.  If  a  witness  give  evidence  of  a  conversation 
with  a  prisoner,  in  which  that  prisoner  says 
somethm^  implicating  another  prisoner,  the 
witness,  in  giving  his  evidence,  must  not 
omit  the  name  of  such  other  prisoner  and 
say  "another  person,"  but  must  give  the 
conversation  exactly  as  it  occurred,  and  the 
Judge  will  tell  the  Jury  that  it  is  not  evi- 
dence against  such  other  prisoner.  Bex  v. 
Heame.  215 

4.  A.  was  indicted  for  the  murder  of  H.  It 
was  opened  that  A.,  having  malice  against 
P.,  hired  H.  to  murder  him,  and  that  H.  did 
so,  but  that  H.  being  detected,  A.  had  mur- 
dered H.  to  prevent  a  discovery  of  his  ( A.'s) 
guilt  respecting  the  murder  of  P.  Evidence 
was  given  of  expressions  of  malice  used  by 
A.  towards  P. ;  and  it  was  held  that  the  pro- 
secutor might  also  give  evidence  to  sliow 
that  H.  was,  in  fact,  the  person  by  whom  P. 
had  been  murdered.    Bex  v.  Clewee.       221 

5.  A  person  chsrged  with  murder  made  a  con 
fession  before  the  Coroner.   It  appeared  that, 
before  he  made  this  confession,  B.,  who  was 
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bi>th  a  clergyman  and  a  magistrate,  had  had 
ao  interTiew  with  him : — Held,  that  the  pro- 
Aecutors  were  not  bound  to  call  B.  before 
they  put  in  tlic  confession,  but  that  it  would 
be  fair  for  them  to  do  so ;  and  that  if  the 
prosecutors  did  not  call  B.,  the  prisoner  might 
call  him  before  the  confession  was  read,  to 
prove  that  some  inducement  was  held  out. 

lb. 

•ft-  A.,  a  prisoner  charged  with  murder,  was 
visited  by  B.,  who  was  both  a  magistrate 
and  a  clergyman ;  B.  told  him,  that  if  he 
was  not  the  person  who  struck  the  fatal 
blow,  and  he  would  tell  all  he  knew,  he  (B.) 
would  use  his  endeavours  and  influence  to 
prevent  anything  from  happening  to  him ; 
and  (hat  if  he  (A.)  did  not  make  a  disclo- 
sure, some  one  else  would  probably  do  so. 
After  this  B.  wrote  to  the  Secretary  of  State, 
who  returned  an  answer  that  mercy  could 
not  be  extended  to  A. ;  which  answer  was 
communicated  by  B.  to  A.  After  this,  A. 
sent  for  the  Coroner,  and  wished  to  make  a 
statement.  The  Coroner  told  him  that  if  he 
did  so,  it  would  be  used  as  evidence  against 
him.  I'he  prisoner  made  a  confession. — 
Held,  that  this  confession  was  admissible. 

Jb. 

*="  If  a  prisoner,  in  a  confession  made  before  a 
Coroner,  which  is  taken  down  in  writing, 
mention  the  names  of  two  other  persons  who 
are  also  charged  with  the  same  offence,  the 
confession,  when  read  in  evidence,  must  be 
read  with  these  names  in  it,  just  as  it  is,  and 
the  officer  of  the  Court  must  not  say  *'  ano- 
ther person,"  and  *'  a  third  person,"  in- 
stead of  reading  the  names.  lb. 

8.  If  a  prisoner,  charged  with  murder,  say  in 
his  confession,  which  is  read  in  evidence 
against  him,  that  he  was  present  at  the  mur- 
der, but  took  no  part  in  the  commission  of 
it,  this  is  evidence  for  him  as  well  as  against 
him ;  but  the  Judge  will  not  direct  an  ac- 
quittal, as  the  Jury  may  believe  one  part  of 
the  confession  and  disbelieve  another  ;  how- 
ever, if  it  is  meant  to  be  charged  that  the  pri- 
soner did  more  than  is  stated  in  the  confes- 
sion, there  ought  to  be  some  evidence  to 
show  that.  lb. 

'i.  A  prisoner  being  under  examination  before 
a  magistrate,  on  a  charge  of  felony,  a  state- 
ment was  made  in  his  presence  by  the  soli- 
citor for  the  prosecution,  which,  the  witness 
called  to  prove  it  said,  he  believed  had  been 
taken  down  in  writing  : — Held,  that  under 
these  circumstances  parol  evidence  of  the 
statement  was  not  admissible  on  the  trial  of 
such  prisoner.    Hex  v.  Hollingnhead.      242 

10.  If  a  letter,  written  by  one  of  several  pri- 
soners, be  read  in  evidence,  and  in  this  let- 
ter the  names  of  the  other  prisoners  be  men- 
tioned, these  names  must  not  be  omitted  in 
the  reading  of  the  letter,  but  the  Judge  will 
tell  the  Jury  to  pay  no  attention  to  the  let- 
ter, except  so  far  as  it  aifects  the  writer. 
Rex  ▼.  Fletcher.  250 

11.  It  is  to  be  presumed,  that  what  is  stated 
pn  oath  before  a  magistrate,  is  taken  down 
in  writing,  and.  therefore,  parol  evidence  of 
such  n  statement  is  not  receivable,  unless 
It  be  first  shown  that  it  was  not  so  taken 
down.     Phillip*  v.  Wimbum.  273 

)2.  In  an  action  to  recover  back  money  paid 
by  a  banker  on  a  check,  and  afterwards  al- 
lowed to  his  customer,  on  a  suggestion  that 
the  check  had  been  forged;  the  question  in 
•uch  action  being,  whether  the  check  in  fact 


was  a  genuine  instrument  or  not  7 — the  notei 
of  the  magistrate's  clerk,  of  statemenif 
made  by  the  customer  on  a  charge  against 
the  person  supposed  to  have  forged  the 
checK,  are  receivable  in  evidence,  thoogli 
his  deposition  was  afterwards  regularly 
signed  pursuant  to  the  statute.  Williawu  v. 
Woodward.  346 

13.  If  a  prosecutor  give  in  evidence  a  decla- 
ration made  by  a  prisoner  exculpatory  of 
himself,  the  Jury  are  not  bound  to  take  this 
to  be  true,  merely  because  the  prosecutor 
gives  it  in  evidence,  but  they  ought  to  con- 
sider how  far  it  is  consistent  with  the  rest  of 
the  evidence,  and  whether  they  believe  it  to 
be  really  true.    Bex  v.  Steptoe.  397 

14.  In  an  action  for  use  and  occupation  by  the 
reversioner,  against  a  person  who  had  been 
tenant  for  years,  determinable  on  three 
lives ;  a  register  of  burials  of  a  Wesleyin 
chapel  is  not  admissible  to  prove  the  death 
of  one  of  the  eesluis  que  vie  ;  nor  is  the  evi- 
dence of  a  witness  wno  heard  in  the  family 
that  another  of  the  ce$tuis  que  vie  was  dead. 
Semble,  that  a  copy  of  an  inscription  on  a 
tomb-stone  in  the  burial-ground  of  a  Wes- 
leyan  chapel  is  also  not  evidence  for  this 
purpose.     Wkittuek  v.  Waters.  375 

15.  A  girl  was  charged  with  administering 
poison,  with  intent  to  murder.  The  sur- 
geon said  to  her,  "  you  are  under  suspicion 
of  this,  and  you  had  better  tell  all  you 
know."  After  thia  she  made  a  statement 
to  the  surgeon : — Held,  that  that  statement 
was  not  admissible  in  evidence.  Bex  v. 
Kingston.  387 

16.  Any  person* s  telling  a  prisoner  that  it  will 
be  better  for  him  to  oonfeas,  will  exclude  a 
confession  made  to  that  person,  although  that 
person  was  not  in  any  authority,  as  prosecu- 
tor, constable,  or  the  like.    Bex  v.  vunn. 
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17.  A  prisoner  was  indicted  for  night  poach- 
ing, and  it  was  proposed  to  show  that,  on  the 
occasion  in  question,  one  of  the  prosecutor's 
game-keepers  had  lost  his  coat,  and  thai  it 
was  found  in  the  prisoner's  house.  There 
was  another  indictment  against  the  prisoner 
for  stealing  the  coat : — Held,  that  this  evi- 
dence was  inadmissible,  unless  the  prose- 
cutor consented  to  an  acquittal  on  the  in- 
dictment for  the  larceny.  Bex  v.  TFe^f- 
wood.  547 

18.  A  prisoner  was  in  the  custody  of  A.,  a 
constable;  B.,  another  constable,  coming 
into  the  room,  A.  left  it,  and  the  prisoner 
immediately  made  a  confession  to  B.:— 
Held,  that  if  the  prisoner  was  in  custody  aa 
an  accused  party,  that  A.  must  be  called  to 
prove  that  he  had  held  out  no  inducement  lo 
the  prisoner  to  confess,  before  the  confes- 
sion made  to  B.  is  receivable  in  evidence; 
but  if*  it  appear  that  the  prisoner  was  not 
then  in  custody  on  any  charge,  but  merely 
detained  as  an  unwilling  witness,  it  will  not 
be  necessary  to  call  A.  If  a  prisoner  makes 
a  confession  to  a  constable,  who  takes  down 
what  he  says,  and  the  prisoner  signs  it.  this 
paper  will  be  read  by  the  ofKeer  of  the 
Court.     Sex  v.  Swatkins.  548 

19.  A  prisoner,  when  before  the  committing 
magistrate,  was  sworn  by  mistake,  he  being 
supposed  to  be  a  witness :  as  soon  as  the 
mistake  was  discovered,  the  deposition  which 
was  begun  was  destroyed  ana  the  prisoner 
cautioned.    After  thia  he  made  a  statement : 
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—Held,  that  such  statement  Was  receiTable 
in  evidence.    Rex  y,  Webb.  564 

20.  If  a  prisoner  ia  brought  before  a  magi- 
strate, ilia  atatement  ou^t  not  to  be  taken 
till  the  evidence  againat  him  ia  gone  through, 
and  he  should  then  be  aaked,  u  he  haa  any- 
thine  to  aay  in  anawer  to  the  charge.  Bex 
V.  JFagg.  566 

21.  The  captain  of  a  veaael  aaid  to  one  of  his 
sailors  suspected  of  havinc  atolen  a  watch-*- 
**  That  unfortunate  watch  has  been  found, 
and  if  you  do  not  tell  me  who  your  partner 
was,  I  will  commit  you  to  priaon  as  soon  as 
we  get  to  Newcaatle^You  are  a  damned 
villain,  and  the  galiowa  is  painted  in  your 
face :" — Held,  that  a  confession  made  by  the 
sailor  after  this  threat  was  not  receivable  in 
evidence  on  his  trial  for  the  felony.  Bex  v. 
Parratt.  570 

32.  If,  in  an  action  for  work  and  labour,  aur- 
veyora  be  called  for  the  defendant,  to  prove 
that,  in  the  year  1831,  thejr  aurveyed  the 
work,  and  that,  in  their  iudgment,  the 
charges  were  1002.  too  much: — Held,  that 
a  letter  from  the  defendant's  attorney,  atat- 
ing  that  the  work  had  been  sarve3red  in 
1829,  and  that  the  charges  were  considered 
to  be  60/.  too  much,  is  not  admissible  as 
evidence  in  reply.    Knapp  t.  HatJtalL    590 

EXECUTION. 
See  Landlord  and  Tenaitt,  9, 10. 

EXECUTOR. 

See  Landlord  and  Tenant,  6.     Pbobatb 

Duty. 

EXTORTION. 

A  collector  of  post-horse  duty  demanded  of 
A.  a  aum  of  mone^r,  alleging  that  A.  had 
let  out  horses  for  hire  witnout  payment  of 
the  duty.  A.  denied  that  he  had  done  ao, 
and  gave  the  collector  a  promissory  note  for 
5/.,  the  amount  of  which,  after  it  became 
due,  waa  paid  by  A.  to  the  collector,  who 
handed  it  over  to  his  principal  the  farmer  of 
the  post-horse  duties : — Held,  that  thia  was 
extortion  in  the  collector,  and  that  his  hav- 
ing paid  the  money  over  to  his  principal 
made  no  difference.    Rex  v.  Higgint.     247 

FALSE  IMPRISONMENT. 
See  AFrREHENsioN.    Theatre,  1.    Tres- 

PA8S,  3. 

FELONY. 

If  a  child  more  than  seven  and  under  fourteen 
years  of  age,  is  indicted  for  felony,  it  will  be 
left  to  the  Jury  to  say  whether  the  offence 
was  committed  by  the  prisoner,  and  if  ao, 
whether,  at  the  time  of  the  offence,  the  pri- 
soner had  a  guilty  knowledge  that  he  or  she 
waa  doing  wrong.  The  presumption  of  law 
is,  that  a  child  of  that  age  has  not  such  guil- 
ty knowledge,  unless  the  contrary  be  proved 
by  the  evidence.    Bex  v.  Owen.  236 

FIXTURES,  STEALING. 

SemMe,  that  the  atealing  of  brass  filed  to  tomb- 
stones in  a  church- yard,  is  a  felony  under 
the  Stat.  7  &  8  Geo.  4,  c.  29,  a.  44.  Bex  v. 
Blick.  377 


FORGERY. 


FORFEITURE. 
Su  Landlord  and  Tenant. 
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1.  On  an  indictment  for  uttering  a  forged  deed, 
it  appeared  that  the  deed  aTlesed  to  have 
been  forsed  was  produced  in  evidence  by  the 
prisoner  8  attorney  on  the  trial  of  an  eject- 
ment, in  which  the  prisoner  was  lessor  of  the 
plaintiff*;  and  that,  after  the  trial,  it  was  re- 
turned to  the  prisoner's  attorney.*— Held,  that 
if  the  prisoner  did  not  produce  the  deed,  he 
having  had  notice  to  produce  it,  secondary 
evidence  might  be  given  of  its  contents,  with- 
out calling  his  attorney  to  prove  what  he  had 
done  with  the  deed.    Bex  v.  Hunter.      128 

2.  If,  as  aecondary  evidence  of  the  contenta  of 
the  deed,  the  draft  be  given  in  evidence,  and 
in  the  draft  words  be  abbreviated,  which,  in 
the  setting  out  of  the  deed  in  the  indict- 
ment, are  put  in  word»  at  length,  it  will  be 
for  the  Jury  to  say,  whether  they  think  that 
the  words  abbreviated  in  the  draft  were  in- 
serted at  length  in  the  deed  itself.  Ih. 

3.  If  a  forged  deed  be  in  the  possession  of  a 
prisoner,  who  is  indicted  for  forging  it,  the 
prosecutor  is  not  entitled  to  givo  secondary 
evidence  of  its  contents,  unless  he  has,  a 
reasonable  time  before  the  commencement 
of  the  Assizes,  given  the  prisoner  notice  to 
produce  it;  ana  a  notice  given  to  the  pri- 
soner during  the  Aasizes  is  too  late  ;  but  if 
the  priaoner  has  said  that  he  has  destroyed 
the  deed,  no  notice  to  produce  it  will  be  ne- 
cessary.   Bexv.  HawoHh.  '    254 

4.  A.  waa  charged  with  forgery,  and  B.  was 
examined  on  oath  before  the  maffistrate  as  a 
witness  against  A. ;  after  thia,  d.  was  him- 
self charged  with  a  different  forgery  :-*-Held, 
that  the  deposition  of  B.  was  evidence 
against  him  on  his  trial  for  the  forgery,  not 
withstanding  that  it  was  taken  on  oath.    lb. 

5.  Sanble,  that  on  an  indictment  for  uttering  a 
bill  of  exchange  with  a  forged  acceptance 
knowing  the  acceptance  to  be  forged,  other 
forged  bills  of  exchange  precisely  eimilar, 
passed  to  the  prosecutor  oy  the  prisoner,  may 
be  given  in  evidence  to  ahow  a  guilty  know 
ledge  in  the  prisoner,  though  they  were  not 

Jiaaaed  till  about  a  month  after  the  uttering 
or  which  the  prisoner  ia  tried.  Bex  v.  Smith. 

411 

GOODS,  COUNTS  FOR. 
Set  Begula  Generalie,  607 

GUARANTEE. 
See  Assignment. 

1.  An  agreement  in  the  following  form : — "  I 
bind  myaelf  to  be  security  to  you,  for  J.  C, 
late  in  the  employ  of  J.  P.  of  L.  W.,  for 
whatever  you  may  intruat  him  with,  while 
in  your  employ,  to  the  amount  of  502..*' 
contains  a  sufficient  consideration  on  the 
face  of  it.     Newibery  v.  Amutrong.  59 

2.  A.  aigned  a  guarantee  on  the  18(11  Novem- 
ber, by  which  he  agreed  to  be  answerable 
to  B.  tor  the  amount  of  five  sacks  of  flour, 
to  be  delivered  to  C,  payable  in  one  month. 
On  the  19th,  B.  delivered  five  sacks  to  C. 
On  the  21st,  he  delivered  five  sacks  more. 
On  the  24th,  3  sacks,  4  bushels,  and  18  Iba., 
part  of  the  &rai  five  aacks,  were  returned  as 
of  improper  quality,  and  aii  equal  auantity 
of  different  flour  was  sent  in : — Held,  that 
A.  was  not  anawerable  on  hia  guarantee  for 
any  more  than  that  part  of  the  ftfst  five  sacka 
which  was  retained.    Kay  v.  Grovet.       72 
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HABEAS  CORPUS. 

iSee  Libel,  8. 

HUSBAND  AND  WIFE. 
iSce  Bill  OP  Ezchanob,  11. 

INDICTMENT. 

See  Arsow.  Bigamy.  Compoundino  Felony. 
Conspiracy.  Costs.  Embezzlement  by 
AsBNTs,  2.  Murder  Abroad,  2.  Foibon- 
iNo.  FoisoNiNo  Cattle,  2.  Practice,  7. 
Riot,  2, 4.  Sbeep-stealino.  Threaten- 
ing Letter,  2. 

If  apBrish  be  partly  situate  in  the  county  of 
W.  aod  partly  in  the  county  of  S.,  it  is  suffi- 
cient, in  an  indictment  for  lareenyt  to  state 
the  oflence  to  have  been  committed  "  at  the 
parish  of  H.  in  the  county  of  W"  Rex\. 
Ferkine,  ^  363 

INFANT. 

1.  If  a  tradesman  trust  an  infant,  he  does  it  at 
his  peril,  and  he  cannot  recover  if  it  turns 
out  that  the  party  has  been  properly  supplied 
bv  his  friends.     Story  v.  Pery.  526 

S.  A  roaster  advanced  money  to  his  female 
eervant,  who  was  under  age,  for  her  to  pur- 
chase  a  silk  dress  and  other  articles  not  ne- 
oessarY  for  her : — Held,  that  these  advances 
fofmea  no  defence  to  an  action  for  her  wages. 
Hedgley  ▼.  Holt.  104 

9.  Piyments  made  to  an  infant,  on  account  of 
wa^es  due  to  her,  for  her  to  purchase  neces- 
saries, are  valid  payments.  lb. 

4.  Money  paid  by  a  master  for  coach-fares  for 
the  mother  of  his  servant,  cannot  be  de- 
ducted from  the  wages  of  the  servant,  if  the 
servant  be  under  age.  lb. 

5.  The  statement  of  an  account  by  an  infant  is 
not  binding  on  the  infant.  lb. 

INSOLVENT. 

See  Assignment  por  the  BENEprr  op  Credi- 
tors, 1. 

1.  Action  by  the  endorsee  against  the  acceptor 
of  a  bill  of  exchange ;  the  defendant  had  tasen 
the  benefit  of  the  Insolvent  Debtors*  Act, 
and  had  set  down  the  drawer  as  a  creditor, 
in  his  schedule : — Held,  that  the  drawer  was, 
notwithstandinfr  this,  a  competent  witness 
for  the  plaintiff  in  this  action.  Cropley  v. 
Comer.  21 

t.  An  insolvent  debtor  is  not  a  competent  wit- 
ness for  the  plaintiff,  in  an  action  brought 
by  his  assignee,  because  his  future  property 
is  liable  to  the  payment  of  the  debta  in  his 
schedule,  and  therefore  he  is  interested  in 
procuring  the  recovery  of  as  much  money  as 
possible.    Delafifdd  v.  Freeman.  67 

9.  To  justify  the  Jury  in  giving  a  verdict  for 
the  plaintifT,  in  an  action  against  an  insolvent 
debtor  by  the  endorsee  of  a  bill  of  exchange, 
accepted  by  such  debtor,  as  a  securitjr  for  a 
debt  due  to  the  endorser,  and  from  which  he 
had  been  discharged  under  the  Insolvent 
Debtor*s  Act,  they  must  be  satisfied,  not 
nly  that  the  plaintiff  ffave  value  for  the  bill, 
ut  that  he  took  it,  bond  jCde,  for  his  own 
purposes,  without  any  concert  with  the  en- 
dorser, and  without  any  knowledge  of  the 
defect  in  the  endorser's  title.  JSoHham  ▼. 
Latouche.  140 

4.  The  proi'sion  in  the  76th  section  of  the  7 
Geo.  4,  c.  57,  that  a  certified  copy  of  the 


petition,  schedule,  order  of  adjudication,  &c., 
*'  shall,  at  all  times,  be  admitted  in  all  Conrv 
whatever,  as  sufficient  evidence  of  the  same' 
does  not  take  away  the  risht  of  prodndaf 
in  evidence  the  original  oriurof  adjudicatioo 
procured  from  the  Court.  lb. 

5.  Where  a  defendant  pleads  that  he  wai 
"duly  discharged*'  under  the  Insolvent  Debt- 
ors' Act,  and  the  plaintiff  in  his  repUcatioo 
denies  the  dischar^  wiodo  el  foraui,  it  is 
sufficient  for  the  defendant  to  prove  the  order 
of  adjudication  for  his  discharge,  and  it  is 
not  necessary  to  prove  the  fact  of  his  hsTiog 
filed  his  petition,  although  that  fact  iseateD- 
tial  to  give  the  Court  jurisdiction.  Andrewt 
V.  Fledger.  274 

6.  Where,  in  an  action  by  the  payee  tninst 
one  of  the  makers  of  a  joint  and  severu  pro- 
missory note,  to  which  the  defendant  pleads 
his  discharge  under  the  Insolvent  Debtors' 
Act,  it  appears  that  no  notice  of  the  defetid- 
ant's  intention  to  apply  for  his  discharge  wsi 

fiven  to  the  plaintm,  but  that  the  note  wss 
rawn  by  the  other  maker,  and  signed  by 
the  defendant  for  his  accommodation;  it 
will  be  for  the  Jury  to  say,  whether  the 
defendant  knew  to  whom  the  note  was  made 
payable,  for  if  he  did,  notice  would  be  ne- 
cessary, otherwise  not.    Skarpe  v.  Gye. 

311 

7.  A.  being  in  insolvent  circumstances,  lod 
wiahing  to  compound  with  hia  creditors,  htd 
two  actions  brought  against  him.  A.  ip- 
plied  to  B.,  an  attorney,  to  defend  then, 
which  B.  refused,  unless  he  was  paid  2Q{. 
in  hand.  The  money  was  paid  to  B.,  who 
defended  the  actions,  the  costs  being  more 
than  701. ;  after  this  A.  took  the  benefit  (d 
the  insolvent  act : — Held,  that  the  202.  could 
not  be  recovered  by  the  assignees  from  B., 
as  it  was  not  a  voluntary  payment.  T/vsp 
V.  BrookM.  330 

8.  A.,  an  insolvent  debtor,  in  his  schedule, 
stated  that  he  had  given  his  acceptance  to 
B.,  who  was  the  drawer  of  a  bill,  but  A.  did 
not  mention  the  name  of  the  endorsee  in  his 
schedule : — Held,  that  if  he  did  not  know 
the  bill  to  have  been  endoraed,  this  would 
be  a  bar  to  an  action  by  the  endorsee ;  bat 
that  if  the  insolvent  had  been  told  that  the 
bill  waa  in  the  hands  of  the  endorsee,  the 
insolvent  would  be  still  liable,  althoagh  the 
Jury  might  think  he  had  forgotten  whit  be 
had  been  told,  and  that  hia  attorney  had 
made  inquiries  as  to  who  held  the  bill,  with 
a  view  of  putting  such  holder's  name  into 
the  insolvent's  schedule.    Lemii  v.  ^fasea* 

322 

9.  SemhUt  that  certified  copies  of  the  schedule, 
&c.,  under  the  InsoWent  Debtors'  Act,  are 
only  evidence  for  the  insolvent,  and  for  hi* 
creditora,  because  they  are  the  onlypersons 
entitled  by  the  act  to  claim  them.  To  make 
the  contents  of  a  schedule  evidence  against 
an  insolvent  debtor,  aenMe,  that  aome  eTi- 
dence  of  identity  ia  necessary,  and  it  will 
not  be  sufficient  that  the  schedule  parports 
to  be  the  schedule  of  a  person  of  tbe  Dame 
of  tbe  insolvent.    NkhoUe  v.  Doienei.    390 

10.  Form  of  pleading  discharge  under  the  in- 
solvent set.  1^0 

INSURANCE. 

See  SRirriiia,  4. 

If  a  policy  of  insurance  be  produced  by  the 
agent  of  the  plaintiff,  throiiigh  whom  it  ^^ 
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effected,  and  the  defendant's  name  be  struck 
out,  and  have  written  against  it,  **  adjusted 
the  general  and  particular  averages  at  30^ 
9f.  per  cent. ;"  this  is  proof  that  the  policy 
has  been  adjusted,  but  not  that  it  has  been 
satisfied :  but  the  plaintiff  will  not  be  allowed 
to  go  into  evidence  to  show  that  some  of  the 
sums  allowed  at  the  time  of  the  adjustment 
were  too  small.  If  the  plaintiff  could  show 
that  the  loss  was  settled  without  his  autho- 
rity, or  perhaps  if  he  could  show  that  some 
sum  was  entirely  omitted,  he  might  go  be- 
yond the  amount  of  the  adjustment.  Adams 
V.  Saundars,  25 

INTEREST. 
See  AwABD,  1. 

If  a  party  show,  in  an  action  for  money  lent, 
that  it  was  the  course  of  dealing  between 
him  and  the  defendant,  to  calculate  the  in- 
terest every  year,  and  add  that  to  the  prin- 
cipal, and  the  next  year  to  calculate  upon  the 
total,  he  may  recover  interest,  calculated  in 
the  same  way,  for  the  years  subsequent  to 
the  striking  of  the  last  balance  between  the 
parties.    Newell  v.  J<me$.  124 

I.  O.  U. 
See  AccouHT  Stated,  2. 

ISSUE. 
<See  Pkactice,  6. 

JOINT  STOCK  COMPANY. 
•See  Bill  of  Ezchanoe,  2. 

JUDGMENT  RECOVERED. 

A  reversioner  recovered  in  an  action  for  ob- 
structing an  ancient  light,  to  the  injury  of 
his  reversionary  interest.  The  obstruction 
was  not  removed: — -Held,  that  he  might 
maintain  a  second  action  for  the  continuance 
of  the  injury  to  his  reversionary  interest,  and 
that,  on  issue  taken  whether  this  was  the 
**  same  identical  grievance'*  for  which  he 
had  previously  recovered,  the  reversioner 
was  entitled  to  a  verdict.  Shadwell  v.  Hut- 
ekineon.  333 

JURY. 
See  Pbactice,  5. 

LANDLORD  AND  TENANT. 
See  Stamt,  5. 

1.  If,  by  a  written  agreement,  A.  agrees  to 
let,  and  B.  to  take  a  messuage  from  a  day 
past,  for  a  term  of  ten  years,  *'  at  and  under 
the  rent  of  60/."  This  is  an  agreement  by 
B.to  pay  a  rent  of  80/.;  and  therefore  if 
there  be  a  power  of  re-entry  in  case  of  a 
breach  of  "any  of  the  agreements  therein 
contained,"  A.  has  a  power  of  re-entry  for 
non-payment  of  rent,  although  there  is  no 
express  a^eement  to  pay  the  rent.  Dee  d. 
Xaine  v.  lonelier,  3 

S.  Where  the  agreement  und^r  which  a  party 
holds  a  house  states,  that  he  *'  agrees  to 
become  tenant  hy  occupying ^^^  it  will  be  an 
answer  to  a  claim  of  rent,  in  an  action  for 
use  and  occupation,  if  he  shows  that  the 
house  was  not  in  such  a  reasonable  and  de- 


cent state  of  repair,  as  to  be  fit  for  comfort- 
able occupation.    Salisbury  v.  Marshal.    65 

3.  A.  ffave  b.  authority  to  distrain  on  the  goods 
of  C!,  and  gave  him  an  indemnity  against  all 
costs  and  charges  that  he  might  be  at  "on 
that  account.**  B.  made  the  distress,  and  his 
men  being  told  by  the  son  of  C.  that  a  cer- 
tain cask  contained  spent  liquor  of  no  value, 
they  took  the  cask  to  pieces,  and  let  the  li- 
quor run  off.  It  was,  in  fact,  cochineal  dye, 
belonging  to  D.  For  the  wasting  of  it  D.  re- 
covered damages  against  B.  in  an  action  of 
trover.  Held,  that  B.  could  not  recover  the 
amount  of  those  damages  from  A.  in  an  action* 
on  the  indemnity;  and  that  such  an  in- 
demnity would  only  apply  to  cases  where  a 
distress  was  illegal,  because  the  landlord  had 

.no  right  to  put  m  such  distress.    Draper  v. 
Thompson.  84 

4.  In  an  action  of  ejectment  by  the  reversio- 
ner (on  the  expiration  of  a  building  lease\ 
to  recover  possession  of  a  house,  which  ad- 
joined one  that  the  lessor  of  the  plaintiff  had 
sold  to  the  defendant,  and  the  description  of 
which,  in  the  surrender  (it  being  copyhold^ 
contained  the  words  "  as  now  occupied  by 
A.  B.,  or  his  under-tenants;"  an  under- 
lease (granted  pending  the  existence  of  the 
original  building-lease)  under  which  A.  B. 
claimed  the  ground  upon  which  both  the 
houses  were  built,  was  received  as  evidence 
of  the  mode  in  which  the  property  had  been 
enjoyed.     Doe  d.  TSms  v.  Jordan.  146 

5.  lYustees  under  an  assignment  for  the  bene- 
fit of  creditors,  are  entitled  dike  assignees 
under  the  Bankrupt  and  Insolvent  Debtors' 
Acts),  to  a  reasonable  time  to  ascertain 
whether  property  held  under  a  lease  by  the 
debtor,  can  be  made  available  for  the  benefit 
of  the  creditors  or  not ;  but  if  they  act  in 
such  a  way  as  to  render  the  premises  of  less 
value  to  the  lessor,  or  deal  with  the  property 
as  if  the  lease  were  vested  in  them,  they 
will,  by  that  conduct,  make  themselves  per- 
sonally liable  for  the  payment  ol  rent  and 
performance  of  covenants.   Carter  y.  Wame. 

191 

6.  A  tenant  from  year  to  year  died,  and  a  re- 
gular notice  to  quit  was  served  on  the  widow, 
who  remained  in  possession  : — Held,  that 
the  landlord  might  recover  in  ejectment, 
unless  it  were  shown  that  some  other  per- 
son, and  not  the  widow,  was  the  executor  or 
administrator  of  the  tenant ;  and  that  it  was 
not  incumbent  on  the  landlord  to  show  that 
the  widow  was  either  executrix  or  adminis- 
tratrix.    Bees  d.  Mears  v.  Perrott.  230 

7.  A.  applied  to  B.  (the  proprietor  of  a  house, 
with  cellars,  which  he  was  in  the  habit  of 
letting),  telling  him  that  he  wanted  cellar 
room  to  do  a  ;)tpe  of  wine,  but  adding,  that 
he  did  not  know  but  very  shortly  he  might 
want  a  good  deal  of  room ;  B.,  upon  this,  said 
that  he  nad  better  put  it  into  his  (B.'s)  own 
cellar ;  which  he  did : — Held,  that  under 
these  circumstances,  B.  was  entitled  to  de- 
tain the  wine,  till  a  reasonable  and  proper 
sum  had  been  paid  him  for  rent.  Gray  v. 
Chamberlain.  260 

8.  An  agreement,  by  which  A.  agrees  to  "  let" 
premises  to  B.,  '*on  lease"  for  a  certain 
term,  at  a  certain  rent,  "  subject  to  the  sti- 
pulations and  covenants  in  the  original  lease, 
under  which  he  holds,"  and  "  to  keep  the 
said  stipulations  in  every  respect  until  the 
said  lease  shall  be  graiited,  which  lease, 
when  required  by  B.,  is  to  be  prepared  by" 
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A.'s  Bolicitor,  but  at  B/«  expense— w  a 
lease,  and  not  only  an  agreement  for  one. 
Wilfon  V.  CkUholm.  474 

9.  In  an  action  by  a  landlord  against  a  she- 
riff, for  removing,  under  an  execution,  the 
goods  of  his  tenant,  without  securing  the 
payment  of  a  year's  rent,  as  required  by  the 
statute  8  Anne,  c.  14,  the  tensnt  was  called 
to  prove  the  rent  due,  and  objected  to  as  in- 
terested, and  released  by  the  landlord:-- 
Held,  that  this  release  could  not  be  pleaded 
in  bar  of  the  action  puis  darrein  coHtinuatice, 
nor  did  it  reduce  the  landlord  to  the  neces- 
sity of  taking  a  verdict  against  the  sheriff 
for  nominal  damages  only.  Thurgood  v. 
Sichardton.  481 

The  statute  8  Anne,  c.  14,  s.  1,  applies  to 
goods  in  apartments  being  parcel  of  a  mes- 
suage. ''^* 

LARCENY. 

iSee  Embeizlemeiit,  2.    Felowt.    Indict- 
ment, 1.    Post  Office. 

1.  If  pigeons  are  so  far  tame  that  they  come 
home  every  night  to  roost  in  wooden  boxes, 
bung  on  the  outside  of  the  house  of  their 
owner,  and  a  party  come  in  the  ni^ht  and 
steal  them  out  of  these  boxes,  this  is  a  lar- 
ceny.    Bex  V.  Brooke.  131 

2.  A.  delivered  his  watch  to  B.  to  be  repaired. 
Instead  of  repairinff  it,  he  sold  it ;  and  A., 
being  informed  of  this,  told  B.  that  he  would 
either  have  his  watch  back  or  the  money : 
— Held,  no  felony.    Sex  v.  Levy.  241 

3.  A  prisoner  was  indicted  for  stealing  three 
articles.  It  appeared,  that,  having  taken 
the  first  article,  he  returned  in  about  two 
minutes  and  took  the  second,  and  then  re- 
turned in  half  an  hour  and  took  the  third  :-^ 
Held,  that  the  last  taking  was  a  distinct  fe- 
lony, and  could  not  be  given  in  evidence 
with  the  other  two.  But,  that  the  interval 
of  time  between  the  first  and  second  takings 
was  80  short,  that  they  mast  be  considered 
as  parts  of  the  same  transaction.  Rex  v. 
Birdseye.  ^^ 

4.  A  box  belonging  to  a  Benefit  Society  was 
stolen  firom  a  room  in  a  public-house.  Two 
of  the  stewards  had  keys  of  this  box ;  and, 
by  the  rules  of  the  society,  the  landlord 
ought  to  have  had  a  ke]r.  but  in  fact  he  had 
not  :^Held,  that  the  prisoner  might  be  con- 
victed on  a  count  laying  the  property  in  the 
landlord  alone.     Rex  v.  Wymer.  391 

5.  If  one  employed  to  carry  goods  for  hire, 
appropriate  them  to  his  own  use,  but  does 
not  break  bulk,  this  is  no  larceny,  although 
the  person  so  employed  were  not  a  common 
carrier,  but  was  only  employed  in  this  par- 
ticular instance.    Rex  v.  Flet^r.  545 

LARCENY  IN  A  DWELLING-HOUSE, 

If  a  prisoner,  who  was  in  the  service  of  the  pro- 
secutor, steal  a  quantity  of  lace  in  several 
pieces,  the  pieces  together  being  above  51.  in 
value,  and  bring  them  all  out  ofhis  master's 
house  at  the  same  time,  this  is  a  capital  of- 
fence, although  it  be  shown  that  the  pri- 
soner had  the  opportunity  of  stealing  the  lace 
by  a  piece  at  a  time,  and  that  no  one  of  the 
pieces  was  worth  52.    Rex  v.  Jonet.         217 


LEASE. 
See  Landlohs  and  Tinant,  7. 


LETTER. 
See  Libel,  5.  7.    Post  Office. 

LIBEL. 

1.  If  a  libel,  purporting  to  be  a  circular,  writ- 
ten by  the  secretary  of  a  society  for  tha 
protection  of  trade  against  swindlers,  impute 
certain  specific  facts  to  the  plaintiff ;  a  wit- 
ness cannot  be  asked  what  he  understands 
by  finding  a  person's  name  inserted  in  soch  t 
circular ;  but  he  may  be  asked  whether  there 
is  any  meaning  in  such  a  circular,  beyond 
what  appears  on  the  face  of  it.  Humphreys  v. 
MUler,  ' 

2.  If  the  members  of  such  a  society  agree  \o 
contribute  towards  all  law  expenses  respect- 
ing  it,  and  an  action  be  brought  against  the 
secretary  of  it  for  a  libel,  it  seems  that  a 
member  of  the  society  is  a  competent  wit- 
ness for  the  defence,  because  an  agreement 
by  parties,  that  they  will  bear  each  other 
harmless  in  doine  wrong^,  is  void.  In  this 
case  a  member  of  the  society  was  examined 
for  the  defence,  but  the  secretary  released 
him  before  he  gave  hia  evidence.  i*. 

3.  The  declaration,  in  an  action  for  libel,  aver- 
red that  the  plaintifi*  carried  on  the  bueinefs 
of  a  carpenter,  builder,  and  surveyor,  and  had 
been  appointed  the  surveyor,  agent,  and 
steward  of  a  certain  company  or  society  of 
persons  called  "  The  New  England  Com- 
pany;'*  and  that  the  defcndaiit  published, 
concerning  him,  and  concerning  his  said 
employment  by  the  said  company,  and  concent 
ing  him  in  his  said  trade  of  carpenter,  buUdtr, 
and  survevor,  dtc,  in  a  letter  lo  one  J.  G-i 
he  the  said  J.  G.  then  and  there  beine  the 
treasurer  of  the  said  eomvany,  a  certain  libel, 
&c.  It  appeared,  that  the  oompany  in  ques- 
tion was  a  corporation,  and  that  its  name  was 
"  The  Society  for  the  Propagation  of  the 
Gospel  in  New  England  and  parts  adjacent, 
in  America."— Held,  that  this  misdescnp- 
tion  of  the  company  was  not,  under  the  cir- 
cumstances, any  ground  of  nonsuit.  iZs/Aer- 
ford  V.  Evans.  '' 

4.  It  is  no  objection,  that  a  part  only  of  one 
sentence  in  a  letter  is  inserted  in  a  count  for 
libel,  if  it  appear  that  enoush  is  set  out  to 
comprise  the  substance  of  the  charge  made 
by  the  defendant  against  the  plaintiff.       /*• 

5.  In  an  action  of  slander,  the  plaintiff,  m 
showing  special  damage,  must  confine  hw 
proof  to  the  evidence  otpersons  who  received 
the  slanderotis  statements /rom  the  defendesi 
himsdf.  /*■ 

6.  In  an  information  for  a  libel,  imputing  im- 
proper conduct  to  A.  as  Town-clerk  of  ti.. 
It  was  alleged  that  he  was  Town-clerk,  and 
that  it  was  his  duty  to  issue  his  precept  ft* 
summoning  the  Grand  Jury.  The  precept 
was  signed  both  by  the  Mayor  and  Town- 
clerk  :— Held,  that  this  satisfied  the  allcw- 
tion,  that  he  issued  his  precept,  and  that  tw 
fact  that  he  was  an  Alderman  of  the  Borougn 
at  the  time  when  he  was  ^^^^^^^^^J 
clerk,  made  no  difference.    Rex  v.  ^^VJ*' 

244 

7.  Though  a  letter,  written  confidentially  bf 
the  correspondents  of  a  foreign  mercannw 
house,  contain  very  strong  expressions  con- 
cerning third  persons  engaged  in  mercantile 
transactions,  impnting  to  such  persons  *n^ 
torieiy  for  everything  but  fair  dealing,  and  a 
strict  adherence  to  their  engagements :    yet/ 
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Bembltt  that  thoM  ezpremont  will  not,  per 
Me,  take  away  the  privilege  which  attacoea 
to  aucb  a  coinmunicatk>n,  and  make  the  let- 
ter a  libel.    Ward  ▼.  SmUk.  302 

8.  The  Court  of  King*8  Bench  will  not  grant 
a  habeas  eorjnu  to  diacharge  out  of  cuatody 
a  peraon  who  haa  been  convicted  of  libel,  at 
the  oommiaaion  of  oyer  and  terminer,  at  the 
Old  Biiley,  on  the  ground  that  when  the 
verdict  waa  returned  only  one  Commiaaioner 
waa  preaent  inatead  of  two,  aa  required  by 
law.  But  qumre,  whether  auch  a  circum- 
atance  may  not  be  aaaigned  aa  error.  Eeg 
V.  Cariae.  415 

If.  B,  It  wa§  qfterwardM  held  in  K.  B,  thai  it 
eouid  not, 

9.  If  the  aurveyor  to  a  aociety  which  publiahea 
an  account  of  the  diflferent  claaaea  of  ahipa, 
Ibr  the  information  of  merchanta,  nnderwri- 
tera,  &c.,  is  requested  hy  a  ship  owner  to 
survey  hia  ahip,  and  doea  ao  in  comequenoe, 
and  makea  a  report  to  the  aociety,  who  claaa 
the  veaael  according  to  hia  report,  auch  ahip 
owner  cannot  maintain  an  action  againat  the 
membera  of  the  aociety  for  a  libel  m  miade- 
scribing  the  ahip ;  nor  againat  the  aurveyor, 
unteaahe  made  a  falae  report:  undqumre, 
whether  such  an  action  ia  maintainable  at  all 
without  evidence  of  expreaa  malice  f  Kerr 
V.  Shedden.  528 

to.  Form  of  declaratbn  in  the  caae  of  Hum- 
pkreys  v.  MiUer.  7 

LIEN. 
iSm  Bakxbu?t,  6.  Troveb,  2,  3.  Lahdlobd 

AND  TbHART,  7. 

LIGHTS,  ANCIENT. 
See  JtTDoiiBirT  Rbcovsrbd,  1. 

LIMITATIONS,  STATUTE  OF. 
See  ADMnnsTBATOB,  1. 

1.  A  payment  of  intereat  within  aix  yeara  by 
one  ot  the  makera  of  a  joint  and  aeveral  pro- 
miaaory  note  more  than  aix  yeara  old,  will 
take  the  caae  out  of  the  statute  of  limitationa, 
as  againat  the  other  maker  of  the  note  ;  and 
the  atatute  9  Geo.  4,  c.  14,  haa  not  altered 

'  the  law  in  thia  respect.  An  item  of  interest 
in  an  account  of  which  the  party  paid  the 
balance,  is  a  aufficient  payment  of  interest. 
Chippendale  v.  Thurston.  98 

2.  In  assumpsit  on  a  bill  of  exehanffe,  to  which 
the  atatute  of  limitationa  was  pleaded,  two 
lettera  were  given  in  evidence  to  take  the 
case  out  of  the  atatute.  They  were  written 
by  the  defendant  to  a  third  person ;  the  first 
of  them  stated  that  he  anould  be  much 
obliged  to  the  plaintiff  to  withdraw  his  eut- 
lawry,  and  added,  that  aa  soon  aa  hia  aitua- 
tion  would  allow,  the  plaintiff's  claim,  with 
others,  should  receive  that  attention  that,  aa 
an  honourable  man,  he  conaidered  them  to 
deserve.  The  second  letter  expressed  his 
readiness  to  do  anything  to  satisfy  the  plain- 
tiff and  all  his  creditors.    No  evidence  waa 

K'ven  of  any  proceeding  to  outlawry  having 
ten  taken  with  respect  to  the  debt  the 
pJaintiff  souffht  to  recover.  It  waa  held,  at 
Nisi  Prius  (the  trial  being  since  the  9  Geo. 
4,  c.  14),  that,  under  these  circnmstauces.  the 
'  lettera  were  not  sufficiently  connected  with 
'  that  debt  to  entitle  the  plaintiff  to  a  verdict, 
and  he  waa  nonauited ;  but  leave  waa  given 
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for  a  motion  to  set  aatde  the  nonauit.  On 
application  afterwarda  to  the  Court  of  Com* 
mon  Fleaa,  the  nonsuit  waa  confirmed,  a  mia 
liui  for  aetting  it  aside  being  refused.  Beam 
V.  Lewis.  173 

3.  A  letter  aent  by  a  debtor  to  a  creditor,  re* 
apecting  a  debt,  which  containa,  in  the  in- 
troductory part,  theae  worda,  "  whidk  is  nei 
ta  be  used  m  pr^udiee  of  mu  rights  now,  or 
in  any  future  arrangement  that  may  be  made 
or  instituted,"  cannot  be  given  in  evidence 
in  an  action  for  the  debt,  for  the  purpose  of 
taking  the  caae  out  of  the  atatute  of  limita- 
tions.    Cory  V.  Bretton.  463 

4.  A.,  having  become  bankrupt  in  Aoguat* 
1819,  wrote,  in  November,  1826,  a  letter  to 
B.,  in  which  he  apoke  of  a  debt  of  98/.  15f., 
due  from  him  to  B.,  and  aaid,  inter  alia,  aa 
foUowa :  **  By  the  end  of  next  month  I  ahall 
have  my  bankera'  account  here,  and  I  ahaU 
remit  toe  anm  due  to  yon  in  a  draft  on 
them  :'* — Held,  in  indebitatus  assusnpsit  by 
B.  againat  A.  for  the  sum  mentioned,  that  the 
letter  contained  a  aufficient  promiae  to  an* 
awer  a  plea  of  the  statute  of  limitationa,  and 
a  plea  of  bankruptcy :  and  alao,  that,  to 
render  the  plea  of  bankruptcy  applicable  to 
the  caae,  it  muat  be  ahown  that  the  debt 
exiated  prior  to  the  bankruptcy.  Lang  v. 
Madtenne.  463 

LUNATIC. 

A  medical  man  ia  not  warranted,  merely  on 
atatementa  made  by  the  relations  of  a  person 
auppoaed  to  be  insane,  in  aending  men  to 
take  hiin  into  custody  and  confine  him,  un- 
less he  is  satiafied,  from  those  statementa, 
that  auch  a  atep  is  neceaaarv,  to  prevent 
aome  immediate  injury  from  being  done  by 
the  individual,  either  to  himself  or  to  other 
persona ;  and,  if  acceaa  cannot  be  had  for  the 
purpoae  of  examination,  application  ahould 
be  made  to  the  Lord  Chancellor,  that  the 
party  may  be  taken  up  under  hia  authority. 
Anderdon  v.  Burrows.  210 


MALICIOUS  ARREST. 

In  an  action  for  arreating  a  party  and  holding 
him  to  bail,  without  reaaonable  or  pro- 
bable cauae;  whatever  waa  admissible  in 
evidence  to  defeat  the  action  on  which  the 
arrest  took  .place  ia  alao  admiasible  on  the 
question  of  the  right  of  the  party  arrested 
to  recover  for  the  injury  auatained.  Haddan, 
V.  Mais.  486 

MALICIOUS  INJURIES. 

See  Absov.  Boat.  Poisoiriiro.  Poisoviiro 
Cattle.      TBBESBiifo-MACBiNB.      Tbbs- 

fASS. 

MALICIOUS  PROSECUTION. 

A.,  the  servant  of  B.,  atated  before  a  magts* 
traie,  that  C.  came  into  the  yard  of  hia  em* 
plover,  and  took  from  a  atable  there  two 
geldings,  the  property  of  B.,  and  rode  them 
awny.  though  he  waa  told  that  he  muat  not : 
— Held,  that  thia  inform otion  did  not  sup* 
port  a  count  in  an  action  for  mslicions  pro* 
secution,  which  alleged  that  the  information 
charged  C.  with  having  feloniously  stolen 
and  ridden  nwaywith  two  geldinga.  Milton 
y.Elmere,  456 
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MAUCiOUS  TKESPASa 


MANSLAUGHTER. 
Su  CosoHift.    £tidbiici,  4, 17. 

1.  A  person  acting  as  a  medical  man,  whether 
licensed  or  onlicensed,  is  not  criminally  re- 
sponsible for  the  death  of  a  patient,  occa- 
sioned by  his  treatment,  unless  his  conduct 
iB  characterixed  either  by  gro$i  ifnammee  of 
his  art,  ormtx  inattemtion,  to  his  patient's 
safety.    lUg  ▼.  Long,  398 

8l  On  an  indictment  tor  manslaughter,  where 
the  death  is  occasioned  by  the  application 
of  a  lotion  to  the  akin,  evidence  may  be 
given  of  the  eflect  of  the  lotion  when  ap- 
plied to  other  patients.  lb. 

3l  Where  a  peraon,  undertaking  the  cure  of  a 
disease  (wnether  he  has  received  a  medical 
education  or  not),  is  guilty  of  gro§s  negli' 
genee  in  attendiiu  his  patient  after  he  kaa  ap- 
plied  a  remedy,  o'  o(gro$M  raekneu  in  the  op- 
pliaUum  of  it,  r*jd  death  ensues  in  conse- 
quence of  eiths*  he  is  liable  to  be  convicted 
of  manalaughtec     Seg  v.  Xeiif  .  423 


MASTER  AND  SERVANT. 

Se$  AroTBscAST>  1»  8,  4,  5,    Iittaht,  8, 3, 

4,5. 

.•  If  a  servant  has  left  his  service  for  a  eon* 
siderable  time,  the  presumptbn  is,  that  all 
his  wages  have  been  paid.  It  seems  that  a 
master  is  not  bound  to  provide  a  menial  ser- 
yant  with  medical  attendance  and  medicines 
during  sickness ;  but  if  a  aerrant  fall  ill,  and 
the  master  call  in  his  own  medical  man  to 
attend  such  servant,  the  master  will  not  be 
allowed  to  deduct  the  charge  for  such  me- 
dical attendance  out  of  the  servant's  wages, 
unless  there  be  a  special  contract  between 
the  master  and  servant  that  he  should  do 
so.     SeUen  y.  Nortnan.  80 

t.  A  clerk  and  traveller,  hired  by  the  year, 
assaulted  his  employer's  maid  servant,  with 
intent  to  ravish  her.  Held  to  be  good  cause 
lor  his  dismisssl  without  any  notice.  Aikm 
y.AfUtn,  906 

8.  SemUet  that  a  person  dismissed  under  such 
drunmstanoes  is  neC  entitled  to  wages  even 
§&r  the  time  during  whiob  he  has  ssrvud. 

A. 

4.  To  justify  a  master  in  dismissing  a  yearly 
servant  before  the  expiration  of  the  year, 
there  muat  be,  on  the  part  of  the  servant, 
either  moral  miaoenduct,  pecuniary  or  other- 
wise, wilful  disobedience,  or  habitual  neg- 
leeL    CsUo  v.  Brmineker.  516 


MONEY  HAD  AND  RECEIVED. 
See  Apotbscart,  1.    Attoihbt,  4. 
SmM^gwimQemefmiie.  607 


MONEY  LENT. 

See  Ihtkrist,  1. 
Sm  BqptU  GemeraliM, 

MONEY  PAID. 
SmM^gnU  Tenerelu. 
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MURDER. 

See  CovciALHiRT  or  Bietb,  1.  Enstflci,  4. 

A  person  who  was  t61d  by  the  suigeoo  tbit 
she  would  never  recover,  ssid,  that  tha 
*'  hoped  he  would  do  what  he  could  Jor  her, 
for  the  sake  of  her  family."  He  igaia  lold 
her  that  there  was  no  chance  of  herrecoTuy: 
— Held«  that  this  show^  such  a  degree  of 
hope  in  her  mind,  aa  to  render  a  statsoMt 
she  then  made  inadmisaible  aaa  dftflintiw 
t»arttni2oaierfie.    Meg  y.  CrwekgU.      6M 


MURDER  ABROAD. 

1.  In  an  indictment  for  murder  oommittsd  bf 
a  Britiah  subject  abroad,  it  most  be  atcmd 
that  the  jprisoner  and  the  deceased  were  asb- 
jects  of  his  Miyesty.  To  piova  tbe  aUen^ 
tion  that  the  prisoner  was  a  subject  of  lii 
Mijesty,  his  own  declaration  is  evideooe  to 
go.  to  the  Jury,  and  it  will  be  for  them  lo 
aay,  whether  they  a»  — mA^  that  he  iiin 
fact  a.  British  boni  subiect.  BeM  v.  BtU- 
ham.  394 

2.  A  bill  of  indictment  for  this  oflsoce  oofbt 
not  to  state  it  to  have  been  committed  "  it 
Boulogne,  in  the  kingdom  of  France,  to  wit 
at  the  pariah  of  St.  Mary-le-how,  dbc,"  m 
it  being  so  stated,  the  Court  directed  the 
London  venue  to  be  atrnck  out  before  thv 
bill  was  found  by  the  Grand  Jnry.         iL 

NEGLIOENCE. 

1.  If,  in  an  action  for  the  negligence  of  theds* 
fondant's  servants  in  mansging  a  barge,  ae 
that  tbe  plaintiff's  bsrge  was  run  dovn,  it 
appear  that  the  aocident  happened  from  cir- 
cumstances which  persons  of  competent  akill 
could  not  guard  against ;  the  pluniifr  will 
not  be  entitled  to  recover ;  nor  will  be,  if 
his  men  had  put  hia  bai^  in  such  a  place 
that  peraons  using  ordinary  csre  wonld  roa 
sgainat  it ;  nor,  if  the  acadent  oouid  have 
been  avoided,  but  for  the  negUgeoce  of  tbs) 
plaintiff's  owa  men  in  not  being  oo  board 
his  barge  at  a  time  when  it  was  lyiog  io  a 
dangeroua  place.    Lads  v.  Seward.     ,  106 

2.  Where  notice  waa  given  to  the  occupier  of 
a4ioining  premiaes  of  an  intention  to  pw 
down  and  remove  the  foundations  of  a  build- 
ing,  on  part  of  the  footing  of  one  of  the  waili 
ofwhicn  one  of  the  walU  of  such  tdjioisiag 
premises  rested  r-^It  was  held,  that  the  pirty 
giviuff  the  notice  waa  only  bound  to  use  reaj 
eonable  and  ordinary  care  in  the  work,  and 
was  not  bound  in  any  other  way  to  aecue 
the  a4}oining  premieesfiom  iniury,  altbonpi 
from  the  peculisr  nature  of  the  soih  he  waf 
compelled  to  lay  the  foundation  of  hia  new 
building  aeveral  feet  deeper  than  that  of  the 
old.    Maeeey  v.  Goider.  1*' 

3.  A  tradeoroan,  who  haaa  cellar  opening  upoo 

the  public  atreet,  ia  bound,  when  he  oaea  iti 
to  take  reaaonable  care  that  the  flap  of  it  if 
so  placed  and  aecured,  aa  that,  under  orduirT 
circumatanoea,  it  ahali  not  fall  down;  biit 
if  the  tradesman  has  so  placed  and  ^^^^ 
it,  and  a  wrong-doer  throwa  it  over,  tM 
tradesman  will  not  be  liable  in  damagea  w 
any  injury  occasioned  by  it.  Damida  v.  ^- 
ter.  2W 

4.  In  an  action  for  an  injury  to  the  peraon,  oc- 
caeioned  by  the  negligent  and  carelesa  pee- 
ing of  aoco  flap,  the  oeclaralfon  of  one  de* 
fimUnt,  who  has  mfiiBrod.  jodgmMt  of 
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dnaiiit,  ctnMt  ot tisod  "srOYiSbiloB  '^ipuoBt 
th«  otber  ddbnttftnis.  A 

'S.  A  pubUcan*  who  his^albp  Ifloor  in  tire  foot 

'  -ptvetnent  of  the  MrMt,  opanmg  into  «  cellar 
.underneath  hia  houae,  ia  bound,  when  he 
naee  it,  to  oondnct  hia  bnatneaa  with  each  a 
degree  of  care  aa  will  prevent  a  reaaonable 
.peraon,  acting  with  an  ordinary  dc;gree  of 
care,  from  recaeivihg  any  injury  by  it.  TroC" 
tur  w.  Barrig,  337 

*$,  in  an  actbn  on  the  eaee  aninatatage  coach 
proprietora  for  an  injiirv  done  by  uie  mia- 
management  of  the  coach,  wheremr  a  peraon 
-waa  BtmdL'byihe  'higgage  on  the  coach; 
the  guard  of  the  coach  ia  not  a  competent 
witnen  for  the  defendanta,  without  a  re- 
lease ;  but  aTeleaae  giren  by  one  of  the  de- 
•fimdaota  ia  auffieieot.  Wkitmmom  v.  Waier- 
JbuM.  383 

7.  Semble,  that  in  anch  an  action  the  proprie- 
tora and  the  tMAdfaman  may  te  aa0d  jointhr. 

'6.  ff  the  carriage  6f  A.  ttrfke  ag^nat  ifae  tart 
of  B.,  and  a  peraon  who  aeea  it  demand  the 
vddreaa  of  the  owner  6f  the  carriage,  the 
tddreaa  given  by  a  peraon  in  the  carriige  ia 
Mhniaaible  in  enridence ;  but  a  atatement  by 
the  latter  that  any  damage  done  wIH  be  paid 
'far  b  not  ao.    Becmoa  v.  JBUiet,  Mft 

^.  In  an  action  for  negligent  driving,  a  plan, 
which  ia  to'be  pm  Into  the  handa  of  the  wit- 
neaaea,  ehould  merely  ahow  the  street,  the 
pavement,  tin  tuminga,  comera,  &c.,  and 
not  the  auppoaed  .poaition  of  the  taniagea ; 
bitt,  if  it  does  ao,  the  Jndge  will  not  allow  it 
to  be  tiaed.  Ih, 

10.  ff  one,  being  ^Ato  owner  of  a  riiop  tad 
gooda,  allow  A.  to  be  it  thia  riMp,  and,  in 
nis  own  name,  to  sell  and  dispose  of  the 
-gooda  as  lie  pleaaea,  and  a  portion  of  these 
-goods  be  destroyed  by  the  negligent  driving 
Tb(  the  coachman  of  B.  while  the  aervam  of! 
A.  ia  eanrjrmg  them ;  A.  haa  aueh  a  qnali- 
Bed  property  in  theae  gooda  as  win  entitle 
liim  to  mamtain  an  action  on  the  eaae 
against  B.    Wkitiin^kam  v.  IRofteai.    597; 

11.  In  an  action  for  the  negtieent  driving  of  the: 
defondant*a  coach,  the  plaintilT  gave  evi-' 
denoe  of  the  gooda  deatKyyed  being  in  the 
))OB8easion  of  his  servant.  The  witneas  who 
proved  thia  waa  croaa-examined  with  a  view 
of  ahowinjg  the  gooda  to  be  the  property  of 
P.,  and  ine  defendant  called  intneaaea  to 

Sove  them  the  proDcrty  tff  P.:— ^S^caiUe, 
at  P.  may  be  eallea  as  a  witnesa  in  repl 
to  prove  that  the  goods  were  not  hit. 
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KON  PROS. 
Sm  Btgmim  Qm^fwin,  ih.  ft,  €03 

KOTICE. 
^Slat  TmsFaaa,  1. 

PARTICULARS. 
^8m  Segvim  OmuraUt,  JVe.  6.  602 

PARTNERS. 

Sm  Bill  or  £zcbam«b,  7. 

1.  If  A.  and  B.,  being  partners,  dissolve  their 
partnership,  and  in  the  deed  of  dissolution 
It  be  stipulated  that  A.  shall  receive  all 
debts  due  io  the  firm,  and  afterwards  €.,  a 
debtor  of  the  firm,  accept  a  bill  of  ezdiange 


drawn  by  B.,  %r  the  amoiftit  of  the  debt  di» 
•0  the  'firm : — Held,  that  thia  «tnmlation  in 
the  deed  of  dissolution  ia  no  dmnee  to  an 
action  by  B.  against  C.  on  this  bill  of  ex- 
change. JTihg  V.  ^an'lA.  106 
&  £iiher  partner,  after  a  diaailhition  of  part» 
nershib,  may  receive  debta  due  to  the  firm, 
notwitnatanding  such  a  atipolation  in  the 
deed  of  dissolution ;  and,  after  a  dissolution 
of  partnership,  either  partner  may  give  a  re- 
leaae  to  a  debtor  of  the  firm.  A. 


PATENT. 

!•  A  party  foolt  out  a  patent  for  an'itnproved 
fehearin|;  machine,  to  shear  woollen  clothe, 
and  claimed  fotnr  things  as  his  invention :  one 
of  them  was,  a  proper  substance  to  bmah  the 
doth.  In  deacribrag  the  machine  in  the 
apecificatiott,  he  directed  plush  to  t>e  tised 
for  this  purpose,  bm  he  nowhere  atated,  that 
thia  was  an  easential  part  of  his  machine. 
Before  the  time  of  this  party's  inventionv 
some  kind  of  brush  had  been  tniifonnlv 
need,  but  it  waa  subseqnentiv  ascertained, 
that,  with  thia  ttiaehine,  no  brush  WIM  ne- 
ceaaary :— ^HbM,  that  this  did  not  urraiidata 
the  patent.    Lemia  v.  Marling.  58 

8.  Before  a  pntv  took  out  a  patent  for  atna- 
chine,  a  model  of  a  "aimilar  machine  waa 
made,  unknown  to  him,  and  a  machine  waa 
begun  to  be  made  fit>m  it,  but  no  aimilar 
machine  waa  ever  uaed  in  thia  country,  be* 
fore  the  patent  »-4]ehl,  that  lUa  waa  not 
auffioient  to  deieat  the  patent  A. 

PAYMENT. 
5tellf»i3i¥,^,4,5.  HASttt  un>  SMctuit,  L 

MMURT. 

Peijttry  Wife  ueigned  on  an  imfwgr  Ki  dhan. 
eery  to  a  bill  before  It  waa  imended:— > 
Heid,  fhvt  to  aupport  the  allegations  nspedl- 
ing  the  bill,  it  waa  iiufiicient  to  put  in  the 
amended  bill,  end  prove  that  the  amend- 
ments were  in  the  handwriting  of  a  'derk 
m  the  Six  Clerks'ofllce,  whose  duty  it  would 
be  to  make  them  ;  but  that  it  was  not  toe- 
ceaaanr  to  call  the  peraon  who  wrote  the 
amenaments.    jRar  v.  Xajjcedk.  326 

PIGEONS. 
See  LiUcxliT,  1. 

PLAN. 

See  Nxeuofclret,  9. 

PLEA  PX7I8  DARREIN  CONTINtJ- 

ANCE. 

See  Lamdlokd  avd  Tshabt,  d. 

Ai^leapatf  darrein  eeniinmanee  atated,  that* 
ainoe  the  laat  continuance,  the  plainiiflT  hid 
recovered  a  judgment  for  the  same  cause  of 
action.  The  amdsvit  to  verify  thia  plea  tta- 
ted  the  time  at  which  the  judgment  waa  re- 
covered, which,  by  reference  to  the  Wiei 
Prime  record,  sppearcrd  to  be  not  since  th« 
last  continuance :— -Held,  that  this  afihla- 
vit  did  not  verify  the  plea,  and  that  the  plea 
could  not  be  received.    MinehaU  v.  Brnne, 
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PLEADING. 
See  BAirxKirrr,  6, 13.    Bill  op  ExcBuroi, 

9,  10.     IlTDICTKXJfT.     SBimilO,  S.     StaMT, 

2.  VAEUirct. 

Fernu  of.—^ee  BAirKmvTT,  15.    Bill  or  Ex- 

-       CBAHGB,    IS.     EmBIEELBMBITT  BT    AoBHTS, 

3.  IirsoLTBirT,  10.     SBirnirG,  9.     Tkbs- 
FAM,  4.     Wateb  COKrANT,  8. 

See  also  Regulm  GeneraUe,  602,  604,  607. 

POISONING. 

1.  If  ■  Mnrtnt  pot  poifon  into  a  ooffee-pot 
which  oontaini  coffee,  and,  when  bermlBtren 
oomes  down  lo  break&et,  the  Mnrant  telle 
the  mittreae  that  ahe  haa  pat  the  coffee-pot 
there  lor  her  (the  miatreai  a)  breakfaat,  and 
the  miatren  drink  the  poiaoned  ooffi»e— 
This  ia  a  '*  cauaing  the  poieon  to  be  taken," 
within  the  atat.  9  Geo.  4,  c  31,  a.  11,  and 
the  aervant  ia  therefore  indictable  under  that 
act.  SeaMe.  that  thia  ia  alao  an  *'  adminia- 
taring,*'  within  that  act;  aa,  to  oonatitate 
an  adminiatering,  it  ia  not  neceiaary  that  the 
poiaoo  ahould  be  deliTered  hj  the  hand  of 
the  party.    Bex  ▼.  Hurley,  369 

t.  A  priaoner  was  indicted  for  mixing  sponge 
with  milk,  and  adminiatering  it  with  mtent 
to  poiaoo.  The  indictment  waa  held  inauf- 
ficient,  becanae  it  did  not  vm  that  the 
sponge  waa  of  a  deleterioua  or  poisonoua 
nature.    Sex  t.  Powlee.  571 

POISONING  CATTLE. 

1.  On  an  indictment  for  adminiatering  anl- 

Ehuric  acid  to  eight  horses,  with  intent  to 
ill  them,  the  prosecutor  may  give  eyidence 
of  administering,  at  diflbrent  times,  to  show 
the  intent ;  but  if  the  Jury  are  satisfied  that 
the  prisoner  administered  the  poison  under 
an  idea  that  it  would  improve  the  appear- 
ance of  the  horses,  thej  ought  to  acquit 
him.    Res  r.  Mogg,  364 

.  t.  If  a  prisoner  mix  poison  with  the  com  in- 
tended for  the  feed  of  eight  horses,  and  then 
gives  each  horse  his  feed  from  this  mixture, 
an  indictment,  charging  that  he  did  admi- 
nister the  poiaon  to  the  eight  horaea,  ia  cor- 
rect. Jb. 

POLICE. 
See  AaaAULTi  3. 

POOR. 
See  AaaAVLT,  1. 

POST  orncE. 

1.  A  peraon  employed  at  a  reoeiving-bouae  of 
the  General  Poat- Office,  to  dean  boota,  dtc., 
and  to  assist  in  tying  up  the  letter-bag,  is  not 
a  servant  of  the  post-office,  within  the  stat. 
52  Geo.  3,  c.  143,  a.  2.    Sex  v.  i*aarsoii. 

572 

t.  A  receiving-house  is  not  a  peet'ofiee  with- 
in that  statute,  but  it  is  **a  place  for  the 
receipt  ofletUrs  ;"*  and  the  whole  ahop  ia  to 
be  oonaidered  as  the  *'  place  for  the  receipt 
of  letters,"  and  not  the  mere,  letter-box ;  and 
therefore,  if  a  person  take  a  letter  and  put 
it  on  the  shop  counter  of  the  receiving-bouse, 
or  give  it  to  one  of  the  persons  belonging  to 
the  ahop  there,  that  ia  patting  the  letter  into 
Ihapoeu  ik 


3.  In  an  indietmeDt  on  this  atat  it  wh  iBeH. 
that  a  letter  waa  **  to  be  delivered  at  T.*' 
The  letter  waaaddreased  "  T.  heuse,"  wbidi 
waa  a  bouae  in  the  parish  of  T.^-HeU, 
sufficient.  Ai 

4.  To  constitute  the  offence  of  steslingtletp 
ter  from  a  place  for  the  receipt  of  Iflttoi 
under  aect.  3  of  thia  act,  it  is  eswntiil  tkit 
the  letter  should  be  carriiMl  out  of  the  diop 
which  waa  the  place  for  the  receipt  of  lei- 
tera ;  and,  therefore,  if  a  person  take  t  letter 
and  ateal  iu  contents,  without  takioethB 
letter  out  of  the  shop,  that  is  not  ao  omn 
within  this  aection  of  the  act  of  Parliimat. 

PRACTICE. 

See  EiBcnmrr.    Plba  Tvn  babuv  Ccf- 
TuruAVCB.    WiTKxas,  3, 4, 5, 9. 

1.  MThere  two  defendanU  appesr,  sod  pleii 
by  one  attorney,  but,  at  the  triti,  ooonw 
appear  only  for  one  defendant,  and  the  otlw 
defendant  appeara  in  peraon,  the  connMi 
only  will  be  alfowed  to  addrisis  the  Jury, 
but  the  defendant,  who  has  no  oooneel,  luy 
cross-examine  the  witnesses.  Fermg  ▼* 
Tucker.  TO 

2.  Replevin — ^Avowij  lor  rent  in  srreir.  Pm, 
that  the  tenant  had  let  other  property  to  the 
defendant,  at  a  Isrger  rent,  and  that  it  wai 
agreed  that  the  two  rente  should  be  set  of 
againat  each  other ;  and  that,  in  oonaeQaeoM, 
a  larger  aum  waa  due  to  the  tenant  than  tM 
aum  diatrained  for  by  the  defendant.  R^u* 
cation,  denying  thia  agreement :— fleld,  tbiit 
onr  theae  plei^nga,  the  pluntifi'  ^^  £ 
titled  to  begin.    CurtU  y.Wkeeler.  ,    i» 

3.  In  replevin  there  waa  a  cognisance  tor  not 
in  arrear.  To  thia  there  were  two  pleai| 
the  one  atating  that  a  certain  sgreemeot  bad 
been  entered  into  between  the  landlord  am 
tenant,  and  that  the  tenant  wassuboeqoefltlj 
induced  by  the  landlord  to  enter  into  ano- 
ther agreement ;  which  aecond  sgreemeot 
waa  the  demiae  in  the  cognisance  men- 
tioned; and  that  thia  latter  «greenientua 
been  abandoned  by  mutual  conaent  benre 
any  rent  became  due.  The  other  plea  wai 
aimilar.  except  that  it  averred  that  the  tenant 
wsa  inouced  to  enter  into  the  second  agree- 
ment by  fraud.  Replication  to  the  one, 
denying  the  abandonment ;  and  totbeouer, 
denying  the  fraud:— Held,  that,  on  tbeN 
pleadinga,  the  plainuff  had  the  right  to  begm. 
WiUiame  v.  Thamae,  ,  .   , ,   • 

4.  If  the  trial  of  a  priaoner  indicted  ^j^ 
be  poatponed,  on  the  groimd  of  tb"."*^ 
of  the  proeecutor,  who  ia  a  ■"•"•"■J,^??, 
for  the  proeecution,  the  priaoner  wiU  not  ae 
allowed  hia  ooeta,  but  the  Judge  wiU  di^ 
charge  him  on  hia  own  recognisance.  •^ 

5.  if  the  Jiiry  cannot  agree,  the  Judge  at  Njd 
Priua  has  authority  to  diachsrge  them.  ^ 

6.  Where,  on  the  trial  of  an  issue  oat  ofjlij 
Court  of  Chancery,  a  person  who  la  i»i» 
psrtyon  the  record  w,  by  order  of  that  CooJ 
"  to  be  at  liberty  to  attend  the  trial  of  ana 
iaaue ;"  the  counoel  of  such  person  h|tfi» 
right  to  address  the  Jury,  or  to  c*"/*'"? 
see;  but  he  may  cross-examine  the  wi^ 
nesses  called  by  both  parties,  snd  esg^ 
points  of  law.     Wrigki  v.  Wrighi'        J» 

7.  SexMe,  that  if  a  peraon  be  tried  •^J^^ 
siiea,  on  an  indictment  removed  byttrt**""^ 


Indbt. 
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^  the  Jodime  would,  under  Tery  epedal  areom- 
etances,  receive  affidavits  in  mitigation,  be- 

(  fore  he  proceeded  to  paes  aentence,  under 
the  atat.  1  W.  4,  c.  70,  a.  9,  but  not  in  ordi- 
nary caaea.    Sex  ▼.  Co*,  538 

•  fiL  In  opening  a  caae  of  felony  the  counael  for 

•  -  the  proaebtttion  ought  not  to  atate  any  par- 
ticular ezpreaaiona  auppoaed  to  have  been 
uaed  by  the  priaooer,  nor  the  preciae  worda 
of  any  confeaaion,  but  he  may  aute  the  ge- 

,    aeral  efiect  of  what  the  priaoner  aaid.    Sex 

•  v.  Swathing,  548 
9.  If  a  Court  'of  equity  directa  an  action  of 

trover  to  be  brought,  and  ordera  that  the  de- 
fendant ahall  admit  the  finding  and  the  oon- 
veraion  of  the  goods.  ThiA  doea  not  give 
the  defendant  the  right  to  begin.  TnHter- 
frilU  V.  Fatriek,  557 

See  Eegtdm  GmeruUt.  601,  607»  615 

PRINCIPAL  AND  AGENT. 

A  traveller  who  reoeivea  ordera  for  gooda  from 
hia  employer*a  euatomer  in  the  country,  ia 

•  authoriied  to  receive  payment  for  them  m 
but  not  t»  atker  goodg,    JBowawd  v. 

508 


PRIZE-FIGHT. 

'Peraona  who  are  preaent  at  a  prize-fight,  and 
who  have  gone  thither  with  the  purpoee  of 
aeeing  the  peraona  strike  each  other,  are  all 

Srincipala  in  the  breach  of  the  peace,  and  in- 
ictable  for  an  aaaault,  aa  well  aa  the  actual 
oombatanta;  and  it  ia  not  at  all  material 
which  of  the  combatanta  atruck  the  firat 
blow.    Bex  Y,  Perking,  537 

PROBATE  DUTY. 

•On  proving  a  will,  the  executor  need  not,  in 
*  the  amount  for  which  probate  duty  ia  paid, 
include  debta  due  to  the  teatator,  which  are 
either  deaperate  or  doubtful ;  and  the  exe- 
cutor haa  a  right  to  exerciae  hia  judgment 
fairly  and  banSjide,  whether  a  debt  ia  doubt- 
ful or  bad.    JOmu  v.  Crafter,  524 

PROMOTIONS,  86,  307,  357,  600. 

RAPE. 

fliBce  the  atat.  9  Geo.  4,  c  31,  the  ofienoe  of 
rape  ia  made  out  by  proof  of  penetration 
only :  and  in  auoh  eaae  a  priaoner  muat  be 
-  found  guilty,  although  there  waa  no  emia- 
'  sion,  and  although  he  did  not  withdraw  him- 
■elf  merely  becanae  he  waa  aatiafied.  Bex 
V.  Jgnningg.  849 

RECEIVING  STOLEN  PROPERTY. 

I,  A.  and  B.  were  indicted  :  A.  for  atealing  six 
bank  notea  of  1002.  each,  and  B.  for  receiv- 
ing "  the  aaad  notea,*'  knowin|f  them  to  have 
been  atolen.  A.  atole  the  aix  100{.  notea, 
and  got  them  changed  into  201.  notea,  aome 
of  which  B.  received.  Held,  that  B.  oonld 
not  be  convicted  on  tbia  indictment.  Bex 
T.  WaUd^,  133 

8.  If  an  indictment  against  a  receiver  atate  the 
principal  felony  to  nave  been  committed  by 
A.  B.,  whatever  would  have  been  evidence 
of  the  principal  febny  to  convict  A.  B.,  ia  re- 
ceivable to  prove  thia  allegation  on  the  trial 
of  the  receiver,  but  ia  not  concluaive. 
Therefore,  if  A.  B.  oonfeaaad  the  principal 


felony,  that  confeaaion  ia  admiaaible  on  the 
trial  of  the  receiver,  to  prove  the  ocmmie- 
aion  of  the  prmcipal  fefony.    Bex  v.  Blkk, 

877 

REGISTER. 
^«f  EvmxKci,  8, 13. 

RELEASE. 
See  LnxL,  8.    Neoliobitcb,  7. 

REPLEVIN. 
See  PsAcncx,  8, 3.    Pkobatb  Dun , 

RESPONDENTIA  BOND. 
Seg  SHirrure,  3. 

REVERSIONER. 

» 

Seg  JUDOMBHT  EXOOVXKSS,  1. 

RIOT. 
Seg  Pnan-neHT. 

1.  It  ia  not  a  "  beginning  to  demoliah'*  a  honae 
within  tbe  meaning  of  the  atat.  7  &  8  Geo. 
4,  c.  30.  a.  8,  unleaa  the  Jury  be  aatisfied  that 
the  ultimate  object  of  the  rioters  waa  to 
demolish  the  house,  and  that,  if  they  had 
carried  their  intention  into  full  efiect,  they 
would,  in  point  of  feet,  have  demolished  it. 
Bex  V.  Thmag.  837 

8.  Twelve  persona  were  indicted  for  a  riot  and 
aasaulting  J.  W.  The  indictment  did  net 
conclude  m  ierrorem  populi.  Several  of  thi 
defendanta  had  been  convicted,  and,  at  an 
ensuing  assiie,  at  which  the  remaining  do* 
fendants  were  tried,  there  waa  evidence  that 
they  had  joined  in  the  riot,  but  there  waa  no 
proof  of  any  aaaault,  except  the  worda  "pe. 
fe.,"  and  ^^guiUy,*'  written  on  the  indict- 
ment, over  the  namea  of  the  convicted  de« 
fendanta  t— Held,  that  thia  was  no  proof  of 
an  aaaault  aa  againat  the  present  defendants» 
and  that  the  preaent  defendants  could  not 

-  be  convicted  of  the  riot  only,  ss  the  indict- 
ment  did  not  conclude  in  Urrorem  pepulL 
BexY.  Htufkeg.  373 

3.  If,  in  reacniig  the  proclamation  from  the  ridl 
act,  the  magiatrate  omit  to  read  tbe  words 
**  God  aave  the  King,*'  at  the  end  of  it,  per- 
aona remaining  together  for  an  hour  after 
auch  reading  of  the  proclamation  cannot  b« 
capitally  convicted  under  aect.  1  of  that  act. 
Bex  V.  CkOd,  442 

4.  If  peraona  be  charged  with  a  riot  and  cutting 
down  fences,  and  the  indictment  do  not  con- 
clude tfi  terrorem  pepuli,  they  cannot,  on 
that  indictment,  be  convicted  of  a  riot,  but 
may  be  convicted  of  an  imlawiul  aaaembly. 
Bex  V.  Cm.  538 

ROBBERY. 

1.  On  an  indictment  for  robbery,  the  decla- 
ration in  artitulg  martig  of  the  party  robbed 
ia  not  admiaaible  in  evidence.  Bex  v. 
LUyyd.  833 

8.  If  peraona  who  had  formed  part  of  a  mob, 
obtain  money  firom  a  partv  by  advising  him 
to  give  money  to  tlje  mob,  and  be  indicted 
for  this  as  a  robbery— The  prosecutor,  to 
show  that  thia  waa  not  hemafde  advice,  mey 
give  evidence  of  demands  of  money  vumk 


<ii>BWirii  in  tbe  ooane'sTthe  mim  dftVi  if 
.«Df  of  tlM.priMMn  mm  pniMtiMi mom 
^KcmouM,    M§M  T.  VFuiJbPorfA.  4i4 

SERYAKT. 

SET-OFF. 
iSm  BAnoLvrr,  IS. 

BSKV-STAAUNGL 

L  If  on   ui  indictment  fer  ttedinf  " 
•heap,"  it  nfp— 'tiiat  tkoanianl  iiolon  waai 
nnder  a  year  old,  the  priioner  mnet  be  ac-- 

2iiitced,  as  lie  onght  to  bmwe  been  indieted' 
vatealinf  "onelunb."    JUgr.BiHM. 
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t,  Ifaewe  ia  atolen,  it  mvst  be  ao  called  in  the 

indietmenr;  «idtealBoibni«Bt'becalleda 

lamb;  and  the  term  aheep  ia  proper  onlr 

where  the  animaliaftriin  if  a  wether.      ik 

SHERIFF. 


lhB  Taptini 
the  «e«ei  ie«bUged  lopst  in ;  nri 
<nat  fet  them  done.enapt  at  eoali  en  lei- 
'^nae  4B  weuld  Tender  it  wnHenhtnrfiy  ia- 
4>roper  to  repair,  if  <be.ihip  were 
er  Ma 

«ient  to  pngr  fcr  the  tapeiaa, 
wtien  to  raiae  it  hf  :lnan 
»at«nch  mieniravagantMie  ne^iDnhl 
A  pfodant  nan,  in  tin  enafema  vf  « 
nnd  figogana  Indgment,  fiom 
therepairannderaoch  ' 


8HIPFINO. 

i.  ff  4.<wi  fofl  ai  iniitni  li  -» 
die  on  boaad  ibaeMne«hip  geo^  eonaifned 
<ea-other  eonajgneee,  and  <Uieea  geo^  aae  ao 
fffinead  on  beard,*llMitA.,«ft»'the«hip  iar« 
•taea,  oannet  dhiain  hia  gniiia  wiihinihe  time 
dimiiad  hj  the  4rill  of  hSiim.  A.  da Mtihdile 
abriemuivagn.    Bbh§m  w.mrt^p,  113 

i:  lin  nn  afltionjngainat«ne  of  <he  awMWM,fer 
•ffoik  done  da  a  aamai,  bfdhm  -eedar  «f  4he 
«lnn*«  haab«Nl,JMiih.«inw  wiU  be  liable, 
<nUm  it  be  liiwn,  ihnt  the  dealing  wna, 
4hnt  4he  >nmaan  wko  dimctel  the  wwh  to 
(to  dona  iahenid  be  lenked  m  mdneMv. 
naotpfon  T.  FmJUm.  tSS 

IL  fndebton  n  todUyppwiing  4>  belbrn 
lean  en  wttpiitdgniaa  ^on  an  Seat  India  ahip, 
•a  whidh  twa  aata  of  jpnaial  pleaa  were 
ylaadad,  one  aai  allefiiw«aarf,  end  the  other 
IttegaUty  nndw  «e  etainte  19  Geo.  8.  o.  37. 
n.  ft,  it  WM  left  to  4hB  inrf'to  aagr  whether 
It  waa  a  ftana  jUa  tranaaction  4W  raifpanlkii- 
tJa,or  a  loan-on  nawyj  Held,  on  naeiion 
4k  •  new  wial,  the  Jorp  having  Ibnnd  iar 
the  ptamtiff,  that  iha  ^neeiion  waa  anffi- 
«ientty  left  ta4he  Jnry,  nnd  4hat  It  waa  not 

^  ^thepioeMonaof 
4iie  19  Greo.  S,  to  leave  it  aa  a  dialinet  qnea- 
tion  ibr  them  to  aaj,  whether  the  money  waa 
or  waa  not  lent  to  a  fwn>n  who  had  no  in- 
tereat  in  or  giDoda  on  board,  the  Teaaal  :«— 
SmMt,  that  pleaa  of  illegality  under  the 
tfbove  statute  dioald  contain  an  allegation 
that  the  money  borrowed  waa  not  intended 
to  be  laid  out  in  the  purehaae  of  gooda  lo  be 
om  on  board  the  ▼easel.    IKvuim  ▼.  Crot* 

Uwaftf.  '  ns 

f.  The  captain  of  an  Inaared  riiip,  lAMk  haa 

^1)0011  ii^iured  by  perila  of  the  aeaa,  ia  not 
tilled  in  seUing  the  ship  instead  of  repair- 
it,  nnleaa  he  either  liaa  not  the  meana 


•ft.  Wleiai«hNflMr«n«Bi|Uasmfbf  I 
•«i  ffoonie  •  ehafiar-pann ,  If  tiio 
lionfoea^iffon  aceount  of  ony-lnnk -in  the 
'hMher,'h»aafiot  eMitled  toiacsiatmiyfiing 
in  the  ahape  of  remnneralion,  ooraa^n,  in 
muck  eeee,  entitled  «e  •faeevar  iar  nnyo- 

Cnaea  which  he  may  have  been  pnt  to,  nn- 
■  eneh  osMnMa  are  nnnanaly  and  havn 
beeil  incnrred  in  oonae(|aenoe  Of  fbe  ahip 
rnwmged  nim  to 
in^tbai 
the  negotiBtian  Janotn 
fet,  tot  thaaeiewottoAt  in  tto  haator,to 


iSa  not  entitled  to  anything, 

ter-perty  ia  actually  aigned.  DaiUmr.l 


€.  A  xptain 


mg  M  atone  nt  a  peaeon 
BteneiBit  ^ 


ia  not  jnatifM  intfafov- 
ffeoninaboat,  wtotoa 


ID  the  ship,  and  therehf  impeded 
«id  endaqgerad  it,  tor  the  pncpoee  of  mnk* 
ing  Jiim  let  ,gp,  nniaaa  it  waa  not  peaathle 
awMr  at  the  tine  er  befbce  tto  immeffiate 
.finckoT'tto  dai|gHr.ia  adopt  any  other  node 
lor  tto  purpoee.  J^pn*  ▼.  JbrawarOpp.  ftOg 
7.  5anftlc,  that  there  ia  not  any  custom  mXon- 
don  hj  which  aehin^wner  ia  tonnd  to  pay 
commiasion  touhrokerti^iobiaina  tto  aic- 


qninaad  and  ^nartlf  writti 

friaeipal  ante  tof  weight,  tot< 

ararde  *' anUaot  la  !tha  ni 

llrade,^'  aHhaughnetorai 

which  would  haae  bean  oanoutei  tort  lor  tto 

reltoal  of  tto  owner  to  undertake  tto  voyage. 

Ner  in  eneh  eeee  ia  tto  bioheraaiatlad<ora« 

cover  any  remuneration  fiir  hia  ivnrk  and 

latour.    Broad  v.  rtowM. 

8.  Tto  maater  and  part  owner  of  a 
priM  hy  afreoa  of  waatherio  mm 
nin  <pent  en  a  way  age, 
inaaapeotaf  the  ahmi4ir  which  to  i 
laated.  l]pon<thia,toaant  lotto  ahip  wnta 
<ia  eaaiificata  of  aagtrr*  asBiipaaiBd  to  a 
lettce«ai  which  to  atand  ttot  to  ladgad  it 
with  them  aa  a  aeeurity  Ibr  tto  payaaant  of 
all  demanda  and  chargee  on  acoonnt  of  tto 
5Paaaalaineestohad  been  m  tto  peat,  add- 
ing  that  to  hoped  it  would  to  eatialaetiory 
to  ttom.  The  egente  received  ito  ragisMff 
but  did  not  pay  the  demanda,  nor  would 
ibey  return  tto  ragialer  to  tto  aBaeiart^ 
field,  that  tto  receipt  of  tto  lagiatm,  an  tto 
terms  in  the  letter,  did  net  eiaate  wo/f  in- 
plied  contract  on  tto  nart  of  tto  agewta  ta 

Ciy  tto  demanda,  tot  that  tto  teraaa  of  Ito 
tter  rather  evidenced  a  promiaeon  tto  part 
of  tto  maater  that  tto  rfnp  ahouM  not  laeva 
tto  port  till  thoae  demanda  were  aatlaSed. 
Btfwen  V.  Adr.  43$ 

9.  Where  the  cauae  of  complaint,  4n  an  action 
on  a  charter-pwiy  bv  tto  fimghtera  agaiBat 
the  owner  of  a  vessel,  waa,  that  a  full  caago 

not  taken  in,  in  eoneequenoe  of  i 


lmak> 


Mft 


nente  in  the  afoirag^  Tirymg.fron  tkpM 
contemplated  bv  the  charter-party-^t  was 
hMt  tliat  the  plaintifTa  were  not  entitled  to 
recover,  as  it  appeared  that  one  of  them  and 
the  broker,  who  manajged  the  busineas,  were 
preaent  from  time  to  tune  during  the  loading, 
and  cogniaaat  of.  the  arrangementa,  hut  did 
not  make  any  objection.  Hovill  t.  Sunken' 
«Mft.  469 

10.  Form  of  pleas  in  the  case  of  JBjrra  t.  Nort' 
W0rtkjf.  503 

SLANDER. 
Sm-hawL, 

1.  In  an  action  of  slander,  where  three  wit- 
nesses were  called  for  the  plaintiff,  the  evi- 
dence of  two  of  whom  was  quite  inconsistent 
with  the  notion  of  a  confidential  communica- 
tion, it  was  held,that  it  was  not  amisdirection 
in  the  Judge,  to  leave  it  to  the  Jury  to  aa^, 
whether  or  no  the^  believed  the  communi- 
cation to  be  confidential ;  and  that  it  was 
not  necessary  in  such,  a  caaa.  for  him  to  tell 
them,  in  distmct  terms,  that,  if  thejr  believed 
the  evidence,  they  must  find  their  verdict 
for  the  plaintiff.    JPictan  v.  Jacbnan,      297 

SL  The  declaration  in  slander  stated,  that  the 
defendant,  intending  to  injure  the  plaintiff 
in  the  opinion  of  certain  persons,  who  had 
been  in  the  habit  of  empbying  him  as  a  fruit 
broker,  represented  to  those  persons  that  the 
plaintiff  had  prejudiced  the  aale  of  a  cargo 
of  oranges  belonging  to  them,  bv  refwrting, 
in  the  sale  room,  that  As  (the  plaintiff )  had 
three  or  four  ships  laden  with  fruit  between 
Graveaend  and  London.  The  proof  at  the 
trial  was,  that  the  plaintiff  had  aaid,  that  there 
were  three  or  fonr  ships  laden,  &c.  Thia  was 
held,  at  Niti  Prnu,  to  be  a  fatal  variance ; 
and  the  plaintiff  waa  neneuUed,  and  the  non- 
suit waa  confirmed  in  the  Court  above,  a 
rule  for  setting  it  aside  being  refused.  Wood 
T.  Adaau  268 

SPIRITS. 

If  a  person  sell  two  eorte  of  spirits  at  the  same 
time,  to  an  amount  above  20«.,  he  may  re- 
cover the  price,  although  the  amount  of 
each  species  of  soirita  be  under  20fl.  Oweme 
T.  Porter,  967 

STABBING. 
See  WouvBura. ' 

STAGE  COACH. 
See  Nsfluuifci. 

STAMP. 
See  AoRBSxnfT,  1.    WATiK^OMtrsHTi  1; 

1.  A  receipt  in  the  folbwing  form :  "  Received 
of  W.  C.  the  sum  of  92.  in  full  for  what  I 
done  for  him,"  ia  not  a  receipt  in  full  of  all 
demands,  so  aa  to  require  a  10s.  atamp. 
Law  V.  Gunbjf.  149 

t.  A.  having  gooda  at  the  wharf  of  B.,  which 
C.  had  conveyed  there  by  ahin,  j^ave  B.  a 
paper,  by  which  he  authorizea  him  to  aell 
the  goods,  and  ont  of  the  proceeds  to  pay  C. 
the  balance  dae  to  him  for  fireight,  men- 
tioning the  ann;  B.  sold  the  goods, 
and  received  the  proceeds:— Held,  in  a«- 
emmpfit  by  C,  againat  B.  for.  tha  asm 
Biffiuoiied  in,  ths  pap^t  that. the  papas  noi* 


thair  reqvirad  a  stamp,  nor  ooght  to  ham 
been  declared  upon  qiecially.  Hvankreve 
T.  Briant.  I57 

3.  A  draft  agreement  had  on  the  back  of  it  the 
following  memoranduaar*"  We  approve  of 
thsa  draft."    And  thia  waa  aigned  by  the^ 
partiea : — Held,  that  it  did  not  require  an^ 
atamp.   Doe  d.  Lamhoum  v.  Pedgrwk,    313 

4.  Three  peraona  in  the  aame  line  of  ouaineaa 
had  **  agreed  to  divide,  and  not  to  interfere 
with  certain  districts  of  the  several  cities, 
boroagha,  du{.,  aet  forth  on  Bowle*a  Post 
mspof  England  and  Walea,  thereto  annexed 
ana  referred  to;"  and  that  the  three  parties 
ahould  respectively  sell  without  intemiptioo, 
in  the  several  cities,  dLc,  marked  and  set 
forth,  and  deacribed  in  the  said  map,  which 
waa  annexed  to  the  agreement : — Held,  that- 
all  the  names  of  places  on  the  map  must  be 
counted  aa  worda ;  and  that,  if  the  worda  of 
the  agreement,  with  the  names  on  the  map, 
amounted  to  more  than  1060,  the  agreement 
muat  be  stamped  accordingly  with  a  12. 15«. 
atamp.     Wiekene  v.  Evane.  359 

5.  The  proper  atamp  to  be  borne  by  a  writ- 
ten instrument  must  depend  on  what  is  the 
leading  character  of  such  instrument.  There- 
fore, where  A.,  by  deed,  demised  landa  to 
Bj,  and  thia  deed  contained  a  covenant  by 
C.  to  pay  the  rent,  and  the  deed  bore  a 
atamp  ot  12.  lOf.,  which  waa  the  proper 
atamp  for  it  as  a  lease  :-^It  was  held,  in*  esi 
action  of  covenant  agaiftat  C,  for  non-pay- 
ment of  the  rent,  that  thia  atamp  was  auffi-  • 
cient,  and  that  the  deed  did  not  require  a  121 ' 
15«.  atamp.    Pratt  y,  Themae.  554 

6.  If  an  agreement,  or-  other  written  instni- 
xnent,  be  charged  .to  be  part  of  a  fraud  or 
other  crime,  it  is  immaterial  whether  it  ia 
atamped  or  not.    Bex  v.  Fowle,  592 

STOCK,  REPLACING. 
See  ELECftioKf  1« 

StJBPCBNA. 

iSss-Wimvasi  3, 5, 6. 
^ia«2so  Gememl  Bute.  6X3 

SVMMON&' 
See  Regulei  Generalee,  No.  9,  609 

I  SURGEON. 

See  AroTBBCAET.    Mahslauobto. 

TENDER. 
iS^es  BmxBtTPT,  13. 

THEATRE;: 

If  three  persons  be  told  on  entering  alh^tCfa 
that,  there  is  room,  when  in  fact  there  ii 
not,  their  proper  courae  is  to  leave  the  thea- 
tre, and  demand  the  return  of  their  money ; 
and  anch  persons  are  not  juatified  in  gpttSilg 
into  a  private  box  in  the  theatre,  and,  if  they 
do,  the  proprietor  may  remove  them,  usiqg 
no  more  force  than  is  necessary— and  if  in 
going  out  of  the  theatre,  one  of  them  strike 
a  servant  of  the  proprietor's  in  the  preaeaett, 
of  a  conatable,  such  constable  will  be  justi- 
fied.in  taking  all  the  three  persons  into  cm- 
todyi  if  4]ie  Jury  ahaU  be  aaticfied  that  dMy 


ese 


IlCDKX. 


were  acting  with  t  oommon  pmpoee,    Lemig 
T.  Arnold,  S54 

THREATENING  LETTER. 

L  An  anonymous  letter  stated,  that  the  writer 
had  orerheard  certain  persons  sgree  together 
to  do  an  injury  to  the  person  or  property  of 
the  prosecutor,  to  whom  the  letter  was  sent ; 
and  that  if  thirty  sovereigns  were  laid  in  a 
particular  place,  the  writer  would  give  such 
information  as  would  frustrate  the  attempt : 
—Held,  that  this  wss  not  a  threatening  letter 
within  the  stat.  7  &  8  Geo.  4,  c.  29,  s.  8,  al- 
though it  appeared  that  the  letter  was  a 
mere  device  to  defraud  the  proaecutor  of 
thirtv  sovereigns.    Reg  v.  Pia/ord^        837 

S,  A  fetter  was  signed  '*I  am  your  Cot- 
throat,"  and  stated,  that  if  the  person  to 
whom  it  was  sent  had  his  deserts,  he  would 
not  live  the  week  out ;  and  that  the  writer 
wonld  be  with  him  ahortly,  and  if  he  made 
light  of  it,  the  writer  would  make  light  of 
him  and   his: — Held,  that  this   letter  so 

Slainly  conveyed  a  threat  to  kill  and  mur* 
er,  as  to  render  it  unnecessary  to  insert 
either  innuendoes  or  prefatory  allegations  in 
the  indictment,  to  ejq>lain  itameanmg.  Sex 
T.  Boucher,  568 

THRESHING  MACHINES,  DESTROY- 

ING. 

].  If  a  person  has  had  e  threahing-macfaine 
taken  to  piecea,  he  expecting  a  mob  to  come 
and  destroy  it,  and  the  mob  come  and  destroy 
the  different  parts  of  the  machine  when  thus 
separated— This  is  a  felony  within  the  stat. 
7  &  8  Geo.  4,  c.  30,  a.  4.    Bex  v.  Mackerel. 

448 

S,  A.  had  a  threshing-machine  worked  by 
water,  the  water-wheel  having  been  put  up 
for  the  eole  purpose  of  working  this  machine, 
and  never  having  been  used  for  anything 
else.  A.,  fearing  the  destruction  of  the 
mschine  by  a  mob,  took  it  down,  leaving 
the  water-wheel  atanding.  The  priaoners 
broke  the  water-wheel : — Held,  to  be  a  fe- 
bny,  under  the  stat.  7&  8  Geo.  4,  e.  30.  s. 
4;  and  that  the  fact  that  A.  aometimes  worked 
the  threshing-machine  b^  horses,  will  make 
00  difference.    Bex  v.  F%iUr,  449 

TRAVELLER. 
See  PEiirciTAL  akd  A»bjit,  1. 

TRESPASS. 

SeeVoQ. 

1.  A  person  cannot  recover  damages  for  an  in- 
jury received  from  the  bite  of  a  dog  placed 
in  a  yard  for  the  protection  of  out- houses, 
unless  he  had  such  reasonable  snd  justifiable 
.  cause  for  being  in  the  place  where  the  dog 
was,  as  might  he  pleaded  in  answer  to  an 
action  of  trespass ;  and  if  he  had  auch  cause, 
.  the  circumstance  of  there  being  a  notice  on 
.  t  board  in  large  letters,  warning  peraons  to 
.  beware  of  the  dog,  will  not  be  an  answer  to 
an  action  by  him  for  the  ii\jury,  if  it  appear 
that  he  was  not  able  to  read.  Sardk  v.  Black' 
hmm.  897 

&  If  no  suspicion  be  thrown  upon  the  plain- 
'  tiff  bv  the  defendant,  in  auch  a  case  it  may 
~  be  taken  that  he  had  auch  cause,  provided 
Ve  dog  is  put  in  «  place  forming  part  of  one 


entranee  to  the  honse  of  the  defondut,  al- 
though there  may  be  other  entrancea  of  a 
more  public  deacription,  by  which  the  plaa- 
tiff  might  have  proceeded.  A 

3.  A.,  a  hawker,  went  to  the  honae  of  B.  is 
sell  goods,  and  a  dog  of  B.  coming  out  of 
the  houae,  A.  knocked  out  one  of  its  eyes, 
for  which  B.'s  wife  caused  A.  to  be  appre- 
hended : — Held,  that  it  waa  for  the  Jury  lo 
aay,  whether  A.  had  atnick  the  dog  for  his 
own  preaervatfon,  and  foirly  to  protect  him- 
self; or  whether  it  waa  a  wilful  and  mali- 
cious trespaaa  on  hia  part.  To  justify  the 
apprehenaion  of  an  offender  under  the  mali- 
cioua  injuriea  act,  7  Sl  6  Geo.  4,  c  30.  the 
offender  muat  be  taken  in  the  frurt,  or  on  a 
Quick  puraniL    Hanway  v.  Bamlthoe.        350 

4.  Form  of  justification  under  the  ataL  7  dt  8 
Geo.  4,  c  30.  351 

TRIAL. 

See  Costs.    Peacticb,  4. 

Apphcation  was  made  on  the  part  of  the  plain* 
tiff  to  have  a  cauae  taken  out  of  its  tarn,  in 
order  that  it  might  be  tried  during  the  exist- 
ing Sittings,  on  the  ground  that  the  defend- 
ant had  died  since  toe  commencement  of 
such  Sittings.  The  spplication  was  opposed 
on  the  psrt  of  the  defendant'a  ezecntorst 
and  refueod  by  the  Chief  Justice  of  the  Com- 
mon Pless,  sfter  time  taken  to  consider, 
itsari  V.  MUner, 


TROVER. 
See  Bill  or  Exchah oi,  3,  5.    PnAcrtcs,  9. 

1.  Two  persons,  jointly  interested  in  a  chattel, 
having  made  a  joint  demand  of  it,  may,  not- 
withstanding, maintain  eeparate  actions  of 
trover  in  respect  of  it,  sgaintt  a  person  vriio 
unjustly  detaina  it.    Bidden  v.  Hameotk. 

158 

8.  If  a  party  claim  a  lien  on  plates  for  his  bill 
for  pnnting  from  them,  in  order  to  establiah 
it,  ne  must  show  a  oourae  of  dealing  so 
general  and  uniform,  that  persons  must  ba 
supposed  to  form  their  contracts  tacitly  on 
the  understanding  that  there  is  such  an 
usage.  A. 

3.  SemUe^  that  there  is  no  such  nsaee,  with 
reapect  to  etereotype,  and  qmmre  if  mere  be 
witn  respect  to  eopper-plate  printing.        A. 

USURY. 
See  SBimire,  3. 

VARIANCE. 
5ee  AHXNnmifT,  1,  8.    Bioamt.    Embsssli- 

KBITT  BT  AOBirrS,  1.    LiBBL.  3.    MALicton 

PBoeBctTTioir,  8.     Slahdbb,  8.     Saxsr- 
SrxALura. 

VENUE. 
See  iNnicTMSJTT. 

VESSEL. 
See  Boat. 

WARRANTY. 

1.  A.  sold  to  B.  for  952.  two  pictures.  rsprs> 
senting  them  as  *'  a  couple  of  Poussin's.** 
Thev  were  in  fact,  not  originals,  hot  very 
excellaat  copies ;  B.  did  not  oiler  to  retam 
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them :— fleU.  that  if  the  jurj  thought  that 
B.  believed,  from  the  representation  of  A., 
that  thev  were  originals,  he  was  not  bound 
to  pay  the  price  agreed  upon ;  but  that,  as 
he  kept  them,  he  waa  liable  to  pay  such  aum 
as  the  junr  might  consider  to  oe  the  Talue. 
XoMt  ▼.  Ttteker,  15 

t.  The  general  rule  ia,  that  whateYer  a  aeller 
repreaenta  at  the  time  of  a  aale  is  a  warran- 
ty. A  warranty  may  be  either  general  or 
qualified.  If  a  person,  at  the  ume  of  his 
selling  a  horse,  say,  "  I  never  warrant,  but 
he  ia  sound  as  far  as  I  know  ;'*  thia  ia  a  qua- 
lified warranty,  and  the  purchaser  may  main- 
tain aa§ump»u  upon  it,  if  he  can  ahow  that 
the  horse  waa  unsound  to  the  knowledge 
of  the  seller.    WoodY.SmUk.  45 

WATER  COMPANY. 

!•  A.  aeted  as  the  owner  of  premises,  and  made 
a  contract  with  a  water  company  to  aupply 
the  premises  with  water  at  a  certain  height. 
In  ma  abaence,  his  men,  to  the  iiyury  otthe 
oompany,  fixed  the  pipe  at  a  highi^  level. 
After  it  was  done,  A.  knew  of  it.  A.  waa 
not  in  fact  the  owner  of  the  premises  t— 
Held,  that  he  was  liable  in  an  action  on  the 
case  brought  by  the  Company.  A  contract 
with  a  water  oompany  lor  the  supplying  «Kf 
premises  with  water  does  not  require  a 
stamp.  T%e  Weti  MiddUtm  YKolsr-  Works 
Companji  v.  Suwerkrop,  87 

S»  Form  of  declaration.  A.  {%.) 

WITNESS. 
Sm  Iksolvbst,  1, 2.    Libel,  1, 8.    Niau- 

OKVCB,  6. 

1.  In  an  action  against  the  surety  of  a  eoUect- 
or  of  ratea,  to  recover  sums  received  and 
not  paid  over  by  the  collector,  an  inhabitant 
of  the  place  is  admissible  cr  tueetiitaie  to 
prove  paymenta  to  the  collector,  although, 
m  the  event  of  the  surety's  fidling  to  make 
0Dod  the  deficiency,  he  would  be  liable  to  a 
freah  assessment.    MiddUlom  v.  JFratf .     16 

8.  A  witness  called  for  the  defendant,  stated, 
on  the  V0tr«  dirt,  that  he  waa  bail  to  the 
Sherifi'in  the  action,  but  did  not  justify,  and 
that  he  had  not  done  anything  to  get  the  re- 
cognisance he  had  entered  into  oiacharged. 
He  added,  that  other  bail  justified,  but  it  ap- 
peared that  he  did  not  eee  them  do  ao  ^-* 
Held,  that  he  was  not  a  competent  witneaa. 
•HatcAtiM  V.  Inwcod.  148 

3L  In  a  criminal  case,  a  peraon,  who  ia  preaent 
in  Court,  when  called  as  a  witness,  is  boimd 
to  be  sworn  and  to  give  hia  evidence,  al- 
though he  has  not  been  aubpflroaed.  An  in- 
dictment for  Btopping  a  way  ia  a  criminal 
case  for  this  purpose.    Sex  v.  SadUr,     218 

4.  If  counsel  for  the  prosecution  call  a  wit- 
neaa, whoee  name  ia  on  the  back  of  the  in- 
dictment, but  do  not  examine  him,  and  auch 
witneaa  be  examined  by  the  priaoner'a  coun- 
•al,  anv  question  put  by  the  prosecutor's 
counsel  after  this  must  be  considered  aa  a  re- 
examination, and  therefore  the  proeecutor'a 
counsel  cannot  aak  anything  that  does  not 
ariae  out  of  the  previoua  examination  by  the 
prisoner's  counsel.    Sex  v.  BteaUy.        220 

flt  Time  for  subpouiaing  a  witneaa  domiciled 


in  London,  to  give  evidence  in  a  town  cause. 
Potion  V.  Eo$e,  271 

6.  If  a  peraon  having  the  cuatody  of  papera  be 
aubpcsnaed  to  proauoe  them  on  the  trial  of  a 
cause,  he  may  be  called  on  to  put  them  in, 
without  being  aworn  aa  a  witness.  Davia 
V.  Dale.  335 

7.  It  is  not  essential  that  witneaaes  who  atate 
that  they  would  not  believe  another  person 
on  hia  oath,  ^ould  have  ever  .heard  such 
person  give  evidence  upon  oath ;  as  the  real 
queation  ia,  whether  the  witnesaea  have  such 
a  knowledge  of  the  person's  character  and 
conduct,  as  enables  them  conscientiously  to 
say  that  it  ia  impoasible  to  place  any  reli- 
ance on  any  statement  that  auch  person  may 
midie.    JR««  v.  Bupham.  392 

8.  In  an  ejectment,  a  person  who  haa  had  pos- 
session of  the  property  is  not  a  competent 
witneaa  for  the  defendant,  to  prove  that  he 
(the  witness)  haa  held  it  for  more  than  20 
yeara,  because,  if  the  lessor  of  the  plaintiff 
recovered,  the  witneaa  would  be  liab]e  to  an 
action  for  meane  profita.  J>oe  d.Tewit  v. 
Preeee.  556 

9.  The  witneaaea  had  been  all  ordered  out  of 
Court,  but  one  of  them  came  into  Court 
again,  and  heard  the  evidence  of  another  wit- 
neaa. 'The  witneaa  who  had  so  come  back 
into  Court  was  allowed  to  be  examined  as  to 
such  facta  only  aa  had  not  been  spoken  to  by 
any  other  witneaa.    Beamom  v.  Jallice.     585 

WORK  AND  MATERIALS. 
Comnifor,  ass  Segula  GemtrdUi,  607 

WOUNDING. 
See  AmxBXHSxoH. 

1.  Breaking  a  peraon'a  collar  bone,  and  bmis- 
inff  him,  is  not  a  wounding  within  the  atat. 
9  Geo.  4,  c.  31,  a.  12.    Be*  v.  Wood,      381 

2.  Inflicting  a  wound  on  a  peraon  by  throwing 
a  riedge-nammer  at  him,  is  a  wounding  with- 
in the  aUL  9  Geo.  4,  c.  31,  as.  1 1, 12,  although 
the  aledge-hammer,  from  being  blunt,  waa 
not  an  mstrument  calculated  to  inflict  a 
wound.    Sex  v.  Witkert,  446 

3.  If  a  person  strike  another  with  a  bludgeon, 
and  break  the  akin  and  draw  bkx>d,-H;hi8  ia 
a  Bufiicient  wotmding  to  be  within  the  sut. 
7  &  8  Geo.  4,  c.  31,  s.  11  &  12.  Under  that 
atat.  it  ia  not  at  all  material  what  the  inatm- 
ment  ia.  with  which  the  party  ia  wounded. 
Bex  V.  Payne,  558 

4.  Two  private  watchmen,  aeeing  the  priaoner 
and  another  peraon  with  two  carta  laden 
with  applea,  went  up  to  them,  intending,  aa 
soon  aa  they  eould  get  aasistance,  to  aecure 
them ;  one  of  the  watchmen  walked  beaide 
the  priaoner,  and  the  other  watchman  beaida 
the  other  peraon,  at  aome  diatance  from  the 
priaoner.  The  other  peraon  wounded  the 
watchman  who  waa  near  him : — ^Held,  that 
the  priaoner  could  not  be  convicted  of  thia 
wounding,  nnleaa  the  Jury  should  be  aatisfied 
that  the  priaoner  and  the  other  peraon  had 
not  onlj  gone  out  with  a  common  purpoae 
of  atealma  applea,  but  alao  had  the  common 
purpoee  of  reaiatin|;,  with  extreme  violence, 
any  peraon  who  might  attempt  to  apprehend 
them.    Bex  v.  CeUiaon.  565 
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